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Note: The attention of those interested in following currently the cease and 
desist orders of the Commission is invited to the advantages offered by the Federal 
Register, which is published daily by the Division of the Federal Register, 
National Archives, and sets forth, among other things, current orders and regula- 
tions of the different Government establishments, which have general applicability 
and legal effect. 


Iv. 


CONTENTS 


Table of cases in which petitions for review of the orders of the Commission 
have been filed in the circuit courts of appeals _-.___________________ 
mraltesoficouch.cases.*\V Oll-AS es 4. a= soe 5 288 OLN yw oy onan on ee be ee ee 


Cases in which closing, discontinuing, dismissing, or vacating orders have 
IQECHRCHILECCH SP BORER Oe RELA ARS snc tlt Ud: AIR all ne He eee an oaks Sh ahs 
Stipulations: 
CSIC ral eee RO oe iis ernie tet Ane Si Neh eee ee xs 
aise and misicaging advertising =<. Sti BE NL, Oe Ihe 
Stipulations subsequently effected through the Division of Stipulations. 
Investigations and recommendations under the Export Trade Act: 
Swuipaur bP xporg, COTpr eb ials 2s sass aa bh See ere ee AO’ wee 
Sei xporiiocrew Asan or the Us §:> et als-2 42-22 222 Ss sae eee see 
Decisions of the courts in cases instituted against or by the Commission_-_ 
Hortseoward-baper(Wo-eb alee os ek ee 
Wrownriclerpach Corp:,-el, dlera= 2-525 ose ASSN sae ee ee FP Se 
mecuarrorhand Gement iCos-etral--1 === 222-5 =s> ssn Ss AA ESS 
Cemeonminstibuceretiale sen eet A. Sov gids RAE. on = oe ee een ee 
Wacum\rabicwCarburecor CO- sass 5 és te PSS = on mo 9 le bee Re Se 
a CkarlenAG enim a= <= Am Hee ne Repeetre ota enw s Ae 6 Sone nee 
DCN eV CLS hee eee Le Meme ny eannns BOghArn ter ae SAAR A) on eS 


PATHETIC ANIM re OLD tees 55 Se ea ae 8 ae ne Bove Baw we ee ee 
Keaspey-a-Meantison: Coy ety alss 420s sesso = 4M s oe eo ee See 
S. Buchsbaum & Co___----_--- pele ee ees Oe DY ee eee 
ee LV eECapOr COs eC S42 haa == = meas = = 5 o= en ee nee ee 
ROLES UL Ge OO eee ain Me ene Lm pe ms be Sa hy ov Sn Se ae 
CII Gye LOCOS E Ga aetn te Se mem inin eS e aS Hal So es Se en oy ns Na 
U. S. v. American Steel & Wire Co. of New Jersey__--------------- 
Table of commodities: 
esi OL CTS aa ae see Ma ee ee oS ee ee ene See 
Spl GlO sa eens a Seman he Saale 2 ee Se 
Index: 
DP) eSISGIdeCisioNs AN GrOTUets asses 8 aoe een eee See 
Sculls tien sae ene te er ae SO ee ee eae eS 


649 


717 
729 
745 


$20 
980 
1087 
1087 


+ 
’ 
we 
£ # 
Ss 
a 


Sa eed ee er 


ee ot hei oo ee 


: The ‘ = . 
oe SO Ae mR oe ne ae oe 
ra > fi i et : 
“ rs : is as i 
ge — ata a eR oe ee ER a pen nln RENE POND ar 


Wer oper le rp dh en iis olen eae ee Sh 


- 


a es 


TAF wn ee ae ag he wee 


Ah ey a a ee taal wa icing el a ee cadet ey al 
Pie eee em iy retell lt ies Sr oc eae Sin ae Se 
H ) : a 
j : 
FNS Se att rine Drea Cee ee ea 


Be ea ne rk 


ene Ary ws d cm 
LP ee rn fag at, Sv a im we as ee eo 


4 
ay a4e 


om as tw a 


Ls Se a ee 
ox hee Cae a 


‘ os te oe 4 
MOR pes o 

Ce Pe «S75 | 
Jat vw, I= td, pr ED lon ww tk me 
i. <- oer ’ : Fe 
Ge eat an et og hay nl ast a asap os, 
apes ’ mip hy rt 
SES rho ew Were Soe pt ek, a le lo wen pt Ye a ar aps he 


ive 


tat se 0 i Fai so ie a an 


Se ate tte A ee oe ee ee 


a) 


¥ ‘ et ey 
ps Ae Pn te a wr ea a es a ert 
: LS : “ae 

Ee i oe errno ae a eat wir ar le pw (Fe eo tee ed me ee ete ane 


seem Sethe sit dee eo dap = ook ee eee 


Me mF ee! wen Nd eet wale 


Lee Ra RR ei ie Sey ow a 


a Ne) Ye ee oy crete el SR Ae on x Son ane 


in Past Renn er: Soe is we 0 Sy, ry est pe) atl ie tee Ses 


aaa e he TORT WANE. tO. OO LT a 


‘ 


We em pe lep res van id el te ee 


ro el + Ad 
at ob. 0 ae ot, Me he gy ae phon 


TABLE OF CASES 


{The names in all CAPITALS refer to cases in which orders to cease and desist have been entered by the 
Commission, and which are reported in full in this volume. The names in italics refer to casesin which 
the Commission has entered orders of discontinuance or dismissal, orders closing case, or vacating and 
reopening orders] 


Name Page 
Ot MANUEPAGTURING OO, BT Alin nn ca ae hd 41 
PUB IGA TAM da SRA US INC. WT AL. 22 fem. oar. spas 5 yon pr 421 
PACMAG COG ATs | tbs TO Ii pee ete pers 499 
PCO tT nasrny "CON eb Ghee ee ee ee oo 709 
POrEH MSLONeS CORD CLM) eee es ar EY OT ee 709 
PENTA STA IMPORTING CORP: She JP yay. Aiea iee het 151 
EEIMICTICON SEUSUNESS ISUTVELY,, TRC» Cb Gl = Me ek ot ere 691 
PASHER CIES UOMO) a2 ea ee CL AST Oe ES 707 
AMERICAN SALES CO., ETC. (Isidore Gendelman et al., doing business 

SHS Ea ks Eee ES ee ek eek eer Be ee Sn 5 6 ah FM 320 
APICELLA, ANDREW, ET AL. (doing business as Oceanic Import Co.) 

SF DS ss Se Se tee ae ee So ig Nun bg NAY Res he 41 
ALE. Wi. PARE RICOMUN CASD AU Or aA. tt PAN ed Fs OSES 70 
ASSOCIATED MERCHANDISING CORP. ET AL___~__-_-----_---- 421 
ATHEA RESEARCH & PROCESSING LABORATORY (Haswell T. 

Bontield et al. trading as), HPA T2731 2639. EP SE SIg eee oleae 248 
PARTE O ICO CLI De ee eens sresbyegsh 684 
BAINBRIDGE, KIMPTON & HAUPT, INC., ET AL___--__---__-_--_- 612 
BRAS hie a aD JA DGPS OEE PACE SEA ee Pas 499 
se CIVCMeNY AC OM tie ee ee Beatie ink be te sips brass 673 
BEAU PEEP PRODUCTS (Frank M. Conklin, trading as)------------- 195 
BSCTSONMEOC UE COQCSAE a. oe SE a RE OS a Be). eee 713 
lack Caucest ine 4.95 eeuiend maoeh ousdats iy ot susan Pity Zoi 711 
BLUMENTHAL PRINT WORKS (Sidney E. Blumenthal et al. doing 

DUSIDESSAS) ott Fe SEED Se eS Ee Oe A Ee oe 158 
EE OLAGA BE Be BL ROM WE 8 a, nee: oe ee ONO en Serer Be CLS RUS 87 
BONFIELD, HASWELL T., ET AL. (trading as Athea Research & 

Processing laboratory); Lan A ligt po Sh em - 248 
SGOT ET SET 1 CSAC ORD) Sie we a oy SN SE SO 712 
BEGETS UU Copsl VET gla KEL). fo DA DSI I DELS I) SSeS Joe 714 
Cadwallader GivsonmCo.puntsse. weet fot ele ste tel ELLE 711 
CALIFORNIA MARINE CURING & PACKING CO. ET AL__-_---- 304 
HON Wan Oper tess 6 cepteryso ee ea TL AS eo ATE 3 370 
AED ERO CISICTO Me MOO Ste a Sie MEME Ye) eda AS MOU UBL L Bas 711 
CASSEL, DOROTHY H., ET AL. (doing business as Norr-Bridge Yarn 

Mh We Ad ose ie ft. de Rl zo se OE Bhd) Kiss 470 
Castetter, Roy E., et al. (doing business as Know Your Bible Co.) 714 
CUDIN TELE bp TOON IN TI RIS) i D eo ee Se ee ee eee ee 403 
CENLURY: LRAVEL:SHRVICE, ING. ET cAL: == ih Se ose 2 seme le b 212 


VIII FEDERAL TRADE COMMISSION DECISIONS 


Name 
CHAPMAN, ALBERT A., BY Ales 2222-23237 ene eee 
Charles Wi Wolfie a a re ee 
CAH ROBINSONSCOS Bate Nie aoe eee ae ee 
COLLINS, NORMAN, ET AL. (doing business as Washington Breeders 
Association) ..¢2 2.22552. 8 ee se Bee Se eee 
COLUMBIA BOOK PUBLISHING CO., ETC. (Alan F. Pater trading 
ag) pO Adhd azar wish tin wew ewbundadw sf sees clus UU Ee eae 


Coan Grocers Cope? geese ata sy Pe cae SP MOR SPE A 8s 8 
Gooncratwe PurchasingrAssn. Ine. eb@ie = == 6) sere 
COOPER, HARRY CRAIG, ET ARS (doing business as Century Travel 

t SCT ViGr@.60:)- one ge i tee A AD EP SSE IIE Es ee 
CURTIS-ELLIOTT, INC. ET AL eer F Trt CL le 
CUSTOM HOUSE PACKING CORP. ED “AL. te 
BUDA Ts Ti ce DR wm Aico rcs tr ne Arcana RE AOS ea 
DAV. TDD. ID TONG BR: i CO) are cher = 
DIENER. & DORSKIND, ENC. EW. Alin = 222) 91 eee 
Donaldson. CovgdircSny ClO a een EEE a ee De eS 
ONT GBR Gof CO, a) ASTID Ue Se tse a a ea a 
DRAPBERERCORPR GE. [2.39 nanilenno.) stobish) Flt Ut Ae ae eee 
PISDIER ACU EeTe SEGA EIR, Vo we ESD AN 2 poi A pein Gs 
DUANE) WinOn? DRBAG: 58 exocied painbi AUT. Pe Spee 
Eastern Goa GRAvO Us COB CUVEE Seen es oo ee 
EDWARD I. FRANKEL AND ASSOCIATES, ETC. (Edward I. 

Hrankel:doing business.as)é. 110 Bie ee es 8 a ee ae 
EDWARD P. PAUL & CO., INC 


WERE SLOT OT COWS OD hac nacre ey py el 
EELISON,. INC. WILEFAMLILOET ‘AIA 0 2 MOT MA. Bey ee 
EMMETT J. SMITH AND DAUGHTER POULTRY FARMS, ETC. 

(Emmett J. Smith et al. doing business as) 
ENERGETIC. WORSTED CORP. ET AL 
iver etizbe. Bowers, Ine. ebiOle = 28 a) ee ee ee 
EXCELLEX CoO. (Arthur E. Weisberg doing business as), ET AL 
Fada Radio. &eltecime Cosine. ch alsnkie BOVE tas Tees 
FEDERAL MILITARY EQUIPMENT CORP. ET AL 
L0—Nothom asbiinG net GQ) a= a ey eG eee 
FRANKEL AND ASSOCIATES, EDWARD I., ETC. (Edward I. Frankel 

doing business as) 


0.5 CUO) ke ee 


TABLE OF CASES 


Name 


CLT TINGS Bina 6), T Abe o5). obi OTE AY Bae STAY 


Hamiel, Dorman E., et al. (doing business as Steri-Seal)__--_____________ 
idawthorie Jour WY serakal 22 XG eo Plot Ol) Ak era. 


HI-POTE PRODUCTS, ETC. (Edward I. Frankel doing business as)____ 
HOSEY, JR., JOHN J., ET AL. (doing business as Norr-Bridge Yarn 
050.) Ps de Alsen an er re SOE A OA Pee 


iW. Kastor & Sons ‘Advertising’ Cos, ef allah). 0753 BPO UO 
IDEAL MAIL ORDER CO., ETC. (Samuel Smith et al. trading as) ____ 
ACO BAS GEL CO" Saran Si On MARIO oo Satie hi 


eaue—lightand -Goal- Co=et Gls sen eg A 
JOHN SOLARI & CO. (Rinaldo J. Solari trading as)____-____________ 
RON SOM “N AChE ak eo SHIOD at Va beG Mog § Blonsky ea 
ain arsit oct -ala son ee eed ONO he ODT AIS fk ETO 
JUDICIAL PUBLISHING CO., ETC. (Alan F. Pater trading as), ET AL_ 
Kastor &- Sons-Advertising Co:, H.W-et-al.. 2-12 Se 
aye reparations Cas 1c: eb@b a = = et 
Kittinger, Joyce, et al. (doing business as Par-A-Pac Co.)______________- 
Know Your Bible Co. (Roy E. Castetter et al. doing business as)_________ 
ROWE HomeliN Gate felte LSU RO 2 BR SCOR BIO We DAD OA 
FORA UPNER-& -KRAUPNERO INC. 2 BT AB 23226) S09 0 eee rk 
LANGENDORF UNITED BAKERIES, INC., ET -AL.__---_-_-_-__- 
CSCI ACR 16 COB IGO a Ns Oe Sind UTE Sh ek I EES EA OPE 2 


LITERARY PUBLICATIONS, ETC. (Alan F. Pater trading as), ET 


PS. Donaldson; Corer alt a & MS Ue SOU ee OBS teurd rio) ein 
McKINLEY-ROOSEVELT, INC., ET 1.10 ees Set ee ae aoe Se Oe ee Rs 


Maritime Milling Co., Inc., et al_--------- Bet FD TPADOMIG TAO) ATS CEE 
DT le SNC COD SN te OF 8) ety ae oat mecrte St er e NT h DR AU TES 
RTE LCR SEOs eA TEC RAL CRE tine eae mem a Be a at ee we gS Se 
MAXWELL, SARAH ALMA, ET AL. (doing business as Emmett J. 

Srantimatiche a WolberrenCh) sas. meee sna ha oe MU Reon ees aa 
id -CONLTCIE-E CLT OUCtETE COND seen. Det Fe hh ot ME Ag REE ee Se 
Win WHS DRUG -CGOn- ENG «slic Adis 92 ney ee) ae 
MODERN HOME DIATHERMY (Charles Shapiro doing business as) - - 
MOHAWK CHEMICAL PRODUCTS, INC,, ET AL-_- 2 2----2_---+- 
MONTGOMERY, ROY, ET AL. (doing business as Washington Breeders 

INES OCIA LOT! Wapuine sy meyer ete pie Goapy te gree A rs Nee ENE ee A EE 
MYNDALL CAIN HOUSE OF BEAUTY, THE (William A. Wickland 

CLEA EEC OMT CMO US TRESS eas) pete ens Sate een ee ey oe mE a ase 
ISIS HS ET DUN CH BO OL0 al id aa oe ra ee a ae eee 
NATIONAL RETAIL LIQUOR PACKAGE STORES ASSOCIATION, 


HPN (Oe ue Nc ee epee nate ee ee Ree een wee anyee Sian ee eee tine UWS 


x FEDERAL TRADE COMMISSION DECISIONS 


Name Page 
NATIONAL SALES CO., ETC. (Isidore Gendelman et al. doing business 

nig) Seb es ee ek ee a aor 320 
National Wholesale Hardware Ass’n, The, et al._-------+--+---+-----+=-- 651. 
New Power Publications (Anna Schlossberg doing business as) et al__----- 649 
NORR-BRIDGE YARN CO. (John J. Hosey, Jr., et al. doing business as), 

ST ALES Puts ee eke a ee | ee ee eae 470 
OCEANIC IMPORT CO. (Andrew Apicella et al. doing businesss as), 

BD OMe 2 NE Sd EES Mar ape Pe aes rn a oe eS 41 
OFFICE OF CIVIL PREPARATION (Gerald A. Rice doing business as) - 202 
Office of Civil Preparation (Gerald A. Rice doing business) - ------------- 708 
OLD HOMESTEAD -BIATKGDRY > UNC. Hilts itt a2 2s os 2 eee eee 132 
OWENS*STALPLE-TLIED. BRUSH=COLET Alb 22s __ ot Sysop eee 421 
OXFORD PRODUCTS, INC. (doing business as Vitamin Guild of 

pATINGTICA) Bae SB ale te a eee rE _ St ape eos SE if 
Pacific Undergarment Co. (Abraham Radin doing business as) ----------- 703 
Raddock? Doctor HB. 6tces_) 5a an eee ee ee) eee eee 651 
PAB BAR 'CO.INC.;, THE, gid) ATs ate = ba 5 oP J ot ee 93 
Par-A-Pac Co. (Arnold Thompson et al. doing business as)-.---------- 704, 
PAR-EX PRODUCTS CO. (Rinaldo J. Solari trading as) __-.----+----- 184 
PATER, ALAN F. (trading as the Paebar Co. ete.) ET AL__---------- 93 
BAU LES COLING: EDWARD Po. ta-155- 99 Sb = 2s oe ee 226 
Baxtons Lumber io. shrank 20 2 5 9 oto i ae oo SO 711 
PERFECT MANUFACTURING CO., THE (doing business as the 

So-10" W Orks). eee the nae ak oe Se CS eee 238 
Radin, Abraham (doing business as Pacific Undergarment Co.)__----__--- 703 
R & R Furniture Co., etc. (Bert Ray doing business as)___.__-_2-___-__- 714 
Ralston “Puring-Co, = ke et era) ep sece cee 710 
Ray Bert (doing business as R & R Furniture Co. etc.)___._____-__--_-- 714 
Leeynolds AU anes GiANeh. Gl est eS er DEAE - ney at eer Saree ree 683 
RICE, GERALD A. (doing business as Office of Civil Preparation) __-____ 202 
Rice, Gerald A. (doing business as Office of Civil Preparation)_.......--- 708 
ROBERTS POR TRAID CO.) HoH. Halo Alle eee. + yep Pepe eee a 565 
ROBINSON CO, @icHey HED AL sao! ck Rs oe ket ee ees 297 
ROS © HERO BWR y soe ee ae er ee 232 
SOLE OU MeRCOrp sent a Senn eee or ee 2 ee 716 
S&S TIE CO. (Joseph Schecter et al. doing business as)______________- 605 
SOMO TOUTS POULLE EON MS Ss a mee ae tee th ea a eee ele 703 
Saylesndialirenchs Inc.-¢ls 22 Ska a ees ey Ole ee ee 684 
SCHECTER, JOSEPH, ET AL. (doing business as S & S Tie Co.)_____- 605 
Schlossberg, Anna (doing business as New Power Publications) et al______ 649 
SCHREIBERSDORF, SAMUEL, ET AL. (doing business as Travellers 

uigedge Coo =. 8 oe le) oe a Be eek aye eee 313 
SCHUTTE CO., ETC. (Charles W. Schutte et al. doing business as)____ 413 
SCHUTTE LABORATORIES, ETC. (Charles W. Schutte et al. doing 

businessfas)gs 7a eee ee oe ee ee ae ey ce pee ee 413 
SCH WARTZS NEAX BVIAM esac. 2 a eo 357 
SHAPIRO, CHARLES (doing business as Modern Home Diathermy)_-._ 329 
Sherman, Melvin, ebal.—. - 2c. desc = ee ie he ae 668 
SLEGEL-CO., JACOB... 80 sane ae eo ee eS 256 


SMITH AND DAUGHTER POULTRY FARMS, EMMETT J., ETC. 
;(Emmett J. Smith et al. doing business as). --s.._______-___- 4 wer. 457 


TABLE OF CASES 


Name 

SMITH & STRICKLAND TRADING CO., ETC. (Samuel Smith et al. 
ECE SU OTC oop Be ately Poe Si Ab a a l= Ae AE SO aE 
SMITH BABY CHIX, ETC. (Emmett J. Smith et al. doing business as) __ 
_ SMITH, SAMUEL, ET AL. (trading as Ideal Mail Order Co., etc.) 
SNOW’S HATCHERIES (Har! H. Snow et al. doing business as)_______ 
SNOW, PERSHING R., ET AL. (doing business as Snow’s Hatcheries) __ 
SOLARI & CO., JOHN (Rinaldo J. Solari trading as)____._____________ 
SO-LO WORKS, THE (The Perfect Manufacturing Co. doing business as) - 
SPINNERIN YARN CoO., INC., ET AL 
Stanback, T. M., et al 


Steri-Seal (Dorman E. Hamiel doing business as)_.___.___-_---_-_-_____ 
ene ime OILIER CINE mee ate ne ae Ee eee ee te eee eee ee 
STOCKENBERG, ARNOLD, ET AL. (doing business as S & S Tie Co.)_ 
SPACER TY OTT I i a ey oop, ale als ea tk Recap ly ere eae apc th 


Thompson, Arnold, et al. (doing business as Par-A-Pac Co.)________-___~- 
TRAVELLERS LUGGAGE 3 (Samuel Schreibersdorf et al. doing 

[DISETOV 2S) 15S) peel bent de lara cn laa epee Aaa ah Reena ahs A babdeereal 
TRECKER, THEO., ET AL. eamiae as Athea Research & Processing 

Laboratory), ET rs ee ee ae ee See ee ae ee ee eae 
LEC CIO LICL IUSTELULC, LIUCs CL Ole = aoe So a Soe ae a ee ee 
OCT NBOM EEA CUM G OT CLC eee Ree eek ee a PE ee ee 


UNIVERSAL BARGAIN HOUSE, ETC. (sidore Gendelman et al. 
Ba APRNs [BRUSH OVE SSAA) Fe eel at arc Sela jas NO SE ae Sarna RRC, eet AT 
VITAMIN GUILD OF AMERICA (Oxford Products, Inc., doing busi- 
TRCEISSSCT Sj Se aw eg i he we ot iat APN ra Np BERD ee PNA Sy Eo 
VIVAUDOU, ROSE, ET AL. (Trading as Oceanic Import Co.), ET AL- 
PEAT COL TORN Ce LT UStA CD. Cb Cle ewe = Se eee oe ene oe ee 
Rae Mec Nealon NTR ee th eA Wye ae ee en oe cee Smee, 
WASHINGTON BREEDERS ASSOCIATION (Norman Collins et al. 
(BI QUUR SSE | OH SIA US Sf tT) apa a a an gr ea lg POPE Oa a ie 
en SNA Gye Oe MIN C ah Ly Alrs Sene Ss Sea ee eee ee 
WEINSTEIN, ABRAHAM, ET AL. (trading as Ideal Mail Order Co., 
Ce) ee ee a ena ee eee ee me ace ae eam ae 
WEISBERG, ARTHUR E. (doing business as Excellex Co.), ET AL_-_- 


CAC CUE One CL Par aa eee Se ee ee ea See 
Wat See Ose RENO KUNGEOCORP Mik Ali <5) 22225252 See eee 
WDD ALON ATT OUTA Ge oe Ee eee eee ee a ee 
WHO’S WHO PUBLISHING CO., ETC. (Alan F. Pater trading as), 


WICKLAND, WILLIAM A., ET AL. (doing business as The Myndall 

SanneeloncerOmm Dealt) te net eee eee mee nee ee a ease 
NVM AViede LI SON TIN CoM AU. 22 ooo ee eee soe ee aoe 
WILLIAMS, H. L. (trading a Williams 8S. L. K. alicia) Renner ae 
WILLIAMS §. L. K. LABORATORIES (H. L. Williams trading as) ---- 
Oe MICO SOE oe ha ak eae ee ease e een e 
Vn pala ye 1 Spel Bag Me ee en at Say ae eee eee 
VT OO ee een seen ee Jane-=- 
OO oe ee on on np ese eens 55-5-s+--=--- 


ay 


Pixie tS en mn 
Pum Bac Se aah) ATH aG 


5 


so 


“4 “es 


"1 a "Sens Soar OD 
a eg hee 


+ Re 
ace 


ee ee 


Sa eae wighpaeiee =~ hPa a ol am ras einer a tan 7's 


: F HP - AMR Race T apeag yh aan OS th, MS 


ie oe 4, Walaa. eobiel) OTT 14 ayer. along a 
pi ee uiob wi “sino Pen 7 ANHAMA 


- set rate prasihse me imton sareaee AI Df * vs 
pe Praia f F ia 
= Pytn 
ae picescnie cise Pe he 
ty 


ecg igs 2 ek cag 


ache Pe te Ae ae nee OD TERIA 


ees 
oe Ne, sat = 


ae igh 


4 ove ate 
~ Seng xen 4 Sid 1 ob era 


STE BIS) cD Es a Ge OMNES 


{rgecseste 


% vslompoaast goth te ay 


a 


Rag Ae eee ee Coming bn doer rh 
" : ¥-'0 " 


ae oe ee ee Ri Sie a ne x aera Cr) Bt 


a eg aN 4S ain nim ie 


2 Hpac a 


5 EE inch , (Lowa 


a BO Bi, aunt nee me 


> 


nit $5. eat me. FA! 0%) ROITH be Mei Sar" ager LAR WOTA 
; ne Whe ir fe or Mak le th whe ws NA i Sarg ok val aerial a eae (1 a 


cron, P ere haat Sno T, hi 3 patlien 8) “ah ne) L MARAREE 8 t fa 


co wish te 


a Co) rath: a ab wah) we rer a 


i 6 leg PE i bch wie ate hot fee ke ee a ene oe a Tr, rae Lass} 
ey 


oh sehen ai sae: soelh esc ae 


Eat ae ag ale 


ee ", } ie 


A eS ee 


iriure oe 

PEP RSS ee i oo Sey sot bron 

m htm een » SEP YOR TOE ts WT Bs nth: ae me ears 
eather! ect ul ey aa OreD, fiona ea 


Y ‘ q af 
PHB Saas he 
‘ u = . coe ; 
a 
i Ep moe 


SA re ae im ne le ie ey Se oe ce 


TABLE OF STIPULATIONS 


{Page references having to do with that class of false and misleading advertising matters 
dealt with through the Commission’s radio and periodical division are in italics. Stipu- 
lations which appear on p. 745 et seq. were effected through the Commission’s new 
Division of Stipulations, as explained in footnote on said page. ] 


Name Page 
DEAMG MUS. (SUles IE EESS oe oe Se pe a Gein sti Zbl 
Papa RE IN ES Te ee mise sa eee RE es 765 
Abrams, Samuel M. and Albert (Knomark Manufacturing Co.)_________ 764 
SR REE ECT PSs Dial 2 1 Cae aa eee yea Manele tee arene Se Pe 785 
Mena areainis SPC IS CO. OG TA ee ae 785 
Peer ien Ie, Ct Alo a) pte ee es dre, Yen os 725 
Perrosol Ines Bese a) eee a ie Se 2 ee eee ee 786 
aes Chno «cons Mercantile (Gos. 3 eent ott ne can Sanson ne 806 
MOORS. Vigne CO er = 1 We segehe pees RS a 5 a 750 
Aldrich, Helene E., et al (NEGM Publishing Co.).22 222054222 _22-L 797 
PCO Che Mn C OMT TRO OO. Sn ey oe pe 733 
itenee block Nanuracturine "Cok i. =. 2 Oy ieee aoa ee ut ee P 786 
(EE Ey atu ENS i ai al geal ft a sae ee pees By Pane Pee 782 
men oovMarks W,7etal.. (Mark Alien’ Co.) 8 A Ars 2en se 7382 
POM Cae LOCUM Cts ACO. = se Baie eee 8 eS ones oe ae fee 799 
LADTOGNING = Deak CL ee aie es SR Fe, PR er eee oS Peers SE oy Se © py eles oe geo ee 763 
ReECiic ate nema NC Oe tan ee ee SABO ee eee ee 791 
cpio e ae ier een Cece es = es See eh ae ee ee eee 739 
PmnCnCaTeMicttiGg. WO. ENG. 2 en ee iat ae a ry 790 
PCILEAI SperMOMatOne NOs ae ee SY ee ee 802 
Pee nicalpEeLocucis: CO. INCl 22 ia ee ee ee ee 734 
Preiet aC meiiic ni @ Or niG et ee ee ee a eS See we 804 
PSR) 4B Wye OS py IIT es ete asl ap oe ee ea a aI a, WR Fete UIE 
msplaltpnooting << Slate Gon ese: sie;8 3 sep si Gree 2 \--pee 755 
anervon, Meryl (Sodrin Manutacturing Co.) ne ie oe 796 
Atkinson, Eerbert-). (Sudbury Laboratory) 222-9 eee 751 
J (less (HEB 0 Rien Deh ae ee Bee aca Sr or a iy ERE eS ME gO Fg ie 788 
ear Arnold Rh. ¢Coordinators Corp.)22 255-2 =- 252 ee ye 722 
Beckiisn so willian (Coal-Aid Maboratories)- = 2-2-2 2 ee te 791 
ST DOW MEU MC TUETIO © Omere mere tu we oe 8 oe ee 736 
arceebine«@. ctaleCHoland Dutehy Tulip'Co,)= 2 2255 ae 781 
Battis, Anne V., et-al-(NEGM Publishing Co.) 40*_p. ¢5-45-4 5-4 - 797 
feeacom 700008, Mies 22 2s SA a abso d- Senor tH 762 
iRereinelidwand we. (Paul x- Bergin Co;)es 22 522 ee 785 
HepricsOne MMeat hens CO. yee oe a eh ea eg ee es EY 756 
ELIS Ala x Ela bCMer yen Seer ay ee 774 
Biederman, J. B. (Allergy and Medical Products Co.)_-.----.---------- 741 
Pieitotce broductssel ne -eb-Alas - ese ee Se ee 746 
TESIK Gy) Ret BUC 15d BL © (0) ee eae EE genie nt TS ge eee bap a ES = ees ee 726 
tele Vr eee areo ite ie @.ieo 2... - 6 ent - 3b? 786 
Pia SCyMOUN ACVenSiNgest ooh Soo sce en we Pe dR At 787 


XIV FEDERAL TRADE COMMISSION DECISIONS 


_ Name : Page 
Boler, Alvin Eugene and Amanda-L (Amanda-L Co.) ------------------ 763 
Boyd, William A., et al (Mark Allen Co.)_._-._---.-2-+--.2--25-25---= 732 
Boyer & Co. 23 Soc 5 sarees ee ra ee 766 
Braun, William H. (Imperial Brands Co.) .--- -_- 2. 4 tae an 777 
Briggs Co., C. A... @isge sD pape A oe SER ee 3 See 719 
Brookview. Poultry Farm s222 oe ee ee eee ore eee eee ae ee 725 
‘Brown ‘& Williamson Tobacco:Corp_u. 242 222i soba sdvet esl Lenina 805 
‘Biichankn-Phonias Adivertising Oot uur vibes sev wean) i ee ee 798 
"Baekley,;Ite,, We (sence cece oe ee ee ean 2 ee ee 746 
CARB Ti cosa Ge ayaa eee tee ces gee aes et ate 0 ea panne 719 
WAlbormueublishine- Cole — 2S. Sans = ee ee ee 760 
iG@alifornia-P harmacal=C Oe qe re EE re 775 
@ameron-Nlanuiaeturin C2 © Oa tree et eS 761 
iGarbola- Chemical-Co.p Pies. sowie) voli ds baw J bere oes 795 
tOarey -baboratorics- Corp. terre erin ee 781 
Garey. Salt Co:,-Theé:-2 ss ee A ees Pt I OE SES 788 
Casimir Albert Lesiak (Karnack-Ambrosia Co.) _...--.---.----- peg) 740 
‘Cathcart, Isabel M., et al. (DeMeridor Co.)---------------------2---. 788 
‘Chabaya, Joseph (Acidophilus Products Co., ete.) _- 4------------------ 785 
‘Chapman, Millard A., et al. (M. A. Chapman & Son)_-----.----------- 794 
‘Chavez, Maria (California Pharmacal Co.)__-_-_-------------+------- 775 
Charles-A>*Weeks-Go:,- Ine he ae Lt See 738 
Chemical Asphalt Roof -Treating-Co.,...--.-2 J gulsosliseM Aw 755 
aOheney Cor GS ara sas hs So 767 
‘Whild &-Sons-Mercantile Co.,--A.-J 222 Sieit At ek 806 
"Childcraft: Studio sss 2-2 sare er a 787 
‘Christman, Robert H. (Childeraft Studio, etc.)_..-.-.------------+---- 787 
iGlassic Products Corpo seo A ee SE ee 780 
“Gli- Grand: 2s 2s Sse as se rs er ee 779 
+Coal-AidsLaboratorlés s+ 25s Sse en ee ee 791 
*@ohen-Coz,- Max: =<=2-22=22=2222Ses2ssucse eke ee W52 
Cohen; Hmanuel-b.-&: Daniel R., et-al_... = == EL eS ee 723 
@ohn, & SonssMe Hess Ss sso se ss pe se ee OS eee 720 
@olonmtby Wateh Cos == =a Se a ee eee 799 
~Conrad, Edward W. (Asphalt Roofing & Slate Co., ete.)________.____.__ 755 
Cook's Drug Stores $s ee ee) ae ee 806 
Coordinators -Corpss32 22 ase es ee, Se So ae (P23 
Corley” Diet Foods - Cos ass ss ee =e 739 
“Coughlan Coy, -Gi-N= 2-2 sss a eee 768 
sCtstomr Hatters: 2552-5-ss2sos. 5 Se ee A 779 
‘Danax: Corps oases SS a ee Ee eee 807 
Davide nCssens=2 ess aaa =e ee eS OP SN eS PSE. ee ae 742 | 
Davis; Robert: O-, et al. (Rhodes & Davis)Uo- = 222-12 oe eV ae ‘739 
DeKalb Agricultural Association, Inc.-2-22225.2sse5255-901. oun 2 792 
*De -Meridor-Go- =< 25 foscrssssecsett ts RE See ee Ses 733 
‘Dillon=Beck- Manufacturing-Co-s=sss25-2= 22255255 eee 758 
Dblin,-Charles:CWell-Fit* Hat Co);_25-5 22-2. 2 22S a Sa 726 
Doolittle, Janet Snook (John Pent Cos] = eas ee ee ee ee 757 
‘Hastern’ Mail-Order Cos=s=s=s22ssssesss.ee2 22 eee eats 772 
Edelman, Ruth (Peerless Chick Sales; Co,)=s252 5-22-25 seem ne. see 780 
Emil Mogul: Co:; Ine: sss252s222Se2sS5ss52 52 Se ee ee 765 


‘Hinglish-Tailors; Ltdssss2s2sassseeseses sc essa ee AO oe 794 


TABLE OF STIPULATIONS XV 


; : Name Page 
Epstein, Harry N.(Sparton Novelty-Co.)_---.---.---2eee00) ogee ll. 789 
inte Liquid Weld -Co22 =.= 222222. 22 2. cctecct iS Etiieeinael ote 803 
IVETE DAT): ANG. 0 eens Tee Cee Ree Rete eI J TROWarOGs 751 
ge. A D-Richter-é&-Co,. In@: 2-52.52 ke akan eciedoiet oh bime ed 729 
Pemous-Chieke ii 2.0) Situyoshreiih nolo) suite boembapxl&és Yomn808 
Bercs, George B.,-et-al...-wisvioM & normed GeK'G) Jee biewhil 796 
Pap eISnCIn “BPOS.< meen ee che ane a eee aes eek eee OubOMh 725 
Fleiss, Robert I. (St. Louis Medicine. Co:)2 0) ee i ee 753 
RMGY BRE Ae Ge aa ee Se eee a eee ken es MOT ATS4. 
Forbes, Isaac R., et al. (Southern Chemical Co.)________ 22-22) 776 
reedom—Valvoline Om Coors comiveneh hoo WY-Y WO). ott inet ee 769 
<eneral-Fur-Manufacturing Co--!.0 J nutlndinisi(, leobh) Je to Cf sige 720 
Kaco. Merritt Shoe Go., Inc- <2 — 2 ae ee eS  O- ohterr 783 
RG Gr DGS Or- Coin Ree Peele ee eee ee ee ee ee EDAD OS isal 801 
Here DelDrOLhers ine =s.22 eee on pe ee eee Se a ee Bie 762 
Suttelman-“Reuben.==-\-212 0-7 OFsicn D mattoon slatioe&k ie de sf hetih 737 
ren OAK POWSry EgnUns = 24 en = ew ene nets a wane ae oe ee eee eee 725 
GON. Coughlan-Coz=-----.- JUBUONU 3s ta Siyitan! mioteo Wi} glee 768 
Gulden: Manufacturines-Co.Iné-2------21.0) sedi wel) lta sph eres 764 
Goldberg; Bernard, -et-al.-(Long’s) =----=-22-2-.22..222.0 Soins 756 
Goldreich, Julius (The Standard Umbrella Co.)__-.--__-_______ 760 
Goodie, George W. (Sani-Tex Laboratories) ____________ yioary ed bt 769 
Woulard-SaOlena, Inc----=<=-=-==-==-=2252222s2<nhccese cde ow 797 
Grabezewski~-A..- (Larum Products) --i0s2 Saiber i” ie oy i) elie et 745 
ROI VieSs “Wedd a= =- == se sm mene e cea sanesese seuss eds sessed sense J 761 
ets. Cheney -Cos=-<<-2 s2224 =-2=22 55522252 Ct) SO smo) ie ae 767 
Headshian. Export- Clothing -Co- - =-===2=-ss2222-2-- 9s) MU arb (G3 
Hampson, Jane, et al. (De Meridor Co.)_.-_.--___-_-------2---_-L-- 733 
LAGI SS Ol © On mere = se ee STE 771 
Hazelrig, Jay B.,; etal. (American-Chemical-Co,)--_---.2---222--L-12-24 791 
PPB. pales-Co-=2--52-25---2- 2-2 e ope ete ceed ecec tl at 719 
wlein 7, rug, Ct@s= = == =2ssssa2 nent ete ce ee 807 
Heller Deltah-Co-,- Inc.,“Fhes===2=s42.22<2- teste ene ee PENS 723 
MRELET. ds SOD ln @sewksn =< 2 = 9) Oy VOOMED) TONS bah tori Yo ee Se AN 723 
Henig, Samuel G. (General Fur Manufacturing Co.)_____-_------------- 720 
Herbert, Victor (Coordinators Corp:) 22222-2222 220 202s A ese 2k 722 
meUMa-Shicer--Coszns----8 525522 ses casse rs OS OU Se ee? nitions: J8 ThA 
Holland =Duteh. Tulip -Cosse22a so 2 CO Boon Ie 8 781 
Hollingshead Corps, B.- Misa Se SO 789 
Poover Ge StrOng a IN Cs sa =o - = Hm oe re SL 777 
Hornig, Howard (Asphalt Roofing & Slate Co.)__---------------------- 755 
EVOrrocks-lbbOtsONee = 2 =s22s-s222 see eet ete ee Ue 797 
Vdeal Distributing<Co--=<==s2-222==22622522222- 20S ULI Oe 800 
Aimperial Brands: Cos=--22<22—2 02 Ui Weare) Le ae abs. aes 777 
imdrvyiduals Mausoleum--Co===s=ss2s222s24s22 22 ce eet ee CE 768 
international--Silver.-Gos=---a=2- -Ust DIS LPR C. Pig by eee ese ek 754 
Solin, Pens =- 4+ =222-2552 222c ne eee te ee ee ele 757 
John Shillito-Con===s-5<2225 50 ee ee 717 
Stiles Press: ---> soso 822-222 -8eeteene te eee eee Le 751 
tends, Abraham- et also-l22ss5s2s2-5ssacceseseeee55082 SUL18 eee 723 
Marnack—-Aimbrosia-©oe-- == ==—=— — =e Soe TUT BL ete ius oe 740 


Kelly, Zahrndt-& Kelly, Inc.,-et al.___- --2+++--++ +--+) 222 l ees 


XVI FEDERAL TRADE COMMISSION DECISIONS 


Name 
isnapp- Monarch Cos 2: 222252. 23 ee ee See eee 
iKnromark Manutacturing COs) =. = eens ee ae a ee eee Sere 
ikerby Sportswear Ince ee re ie ee ee ee ee 
Weratt’s Farms& Hatchery >: ) 2 22" eos es ee ee ee 
Krasner, Alexander and Martha (Golden Manufacturing Co., Inc.) -_-_-_- 
Larson, Edward, et al. (O’Neil, Larson & McMahon) ------------------ 
AgaTUne CrOGUCtS = so Ree See ee ene ee ere ee 
Laug, Forrest, et al. (Michigan-Bulb Co.) -~-.-4-=2_-_=-L--=--1--= APRS 
Waiwrende AgenGy.. Dheve. oo 56s ee eee ee ee eee ee eee 
peumin «Products Co:.= 22 - twee Teka ease eS eee 
Lehmann, Paul Otto. (MY-X-YM Food Enzymes Products) --.--------- 
Levy, Frank-D., et al. (Ideal Distributing Co.)_---) =-.2.->2.-=-==5_- 
eyes, Christie a Co. Inc ore ee ee oe See ee 
dieileticnsa sone nO. 2 see ee ee en ee ee ee 
Morstrand- Cou. oe eee ee ee ee ee es 
Longo, Fred A., et al. (Asphalt Roofing & Slate Co., etc.)_-___----_---- 
HOme See Oe ee ee Se SO ee eae ee rr ee a 
Lonk, Adolph F. (Western Institute of Hypnotism) _-____-______-_-_--- 
Inn tlenry Ke etal (New DhaniCo.)2 28 so eet ee 
Ne AS Chapman é& S0n22 220 - a e e e  eae e t ee eee ees 
iMaonussen,, Carl (Hsta liquid, Weld! Cone ta-'2 a eee ot ee 
Mangold, OF F: (mdividual Mausoleum@o,).22¢ =e 22s ee 
MeirkSAlen Comm. cote cae tee eee te ee ee ee 
Marke Dora, etal (he & M> Trading "Coo — tja. ee oe 
Miaxe@ olen © Octet e 25. eS We ee ee oe 
McGrew. EeeNe (Roach brapn@os) 804.2 ee os. oe oe ee 
Medumkin Ad vertisinotCons £250" 255 eee Se ey eee ee ee 
McMahon, Nelson J., et al. (O’Neil, Larson & MceMahon)_________.__-_ 
IMFelivaiar eA Aco er Ose tn ie at oe eS eee a le eae ae eS 
Michigan: Bulbs © oss Poe ee Ay. Bes per eer ae ee eae 
ier alized CROs, UNCE er wae meee ee eet eg one 


Mienmen wou siete 2. eee Re” EN Bin ae eee a eae 
Mionisvillesatcherys-s-) ee a eee e Soe eeee  e eee 
Morrow, Edith, et al. (Nielsen Radiator Cement Co.) 
MY-X-YM Food Enzymes Products 
iINasidaikinsella laboratories, Inc==- 9. _- + sap © Game eee ee 
National Academic Cap & Gown Co 
National Church Goods Supply Co 
National Costumers & Mfg. Co 
NEGM Publishing Co 
New Ilhan Co 


Nusbaum, Lee (Pennsylvania Engineering Co.) 
Old Trafford Ribbon & Carbon Co 
O’ Neil, Larson & McMahon 
Overton Hygienic Mfg. Co 
BanvAmerican Cactis Cor: S24 ce ne te see oe enone eee eee 


Paragon Umbrella Manufacturing Co., Inc 
Parnis-Livingston, Ine 


Ser SH oS HS ele Be Ses Se See 


TABLE OF STIPULATIONS XVII 


Name Page 
Parrot, Jabez Henry (Old Trafford Ribbon & Carbon Co.)__-___________ 778 
Been? EN WGA Se es aah ensnlenth erated | 749 
Meare Ck lee ABE 785 
BX tee SURE SIO i ee eT Hoe 798 
eeeTiess mie k Sales Com: oe aS ca EL oh Sept ee 780 
Bennevlyaniaingineerine Cot se-4 si ore sy peepee rs weds ye eee, Me Bryant 792 
DRE COSTAL GTIOS I TGS rer ee ee a ee MIG edly onl 2 775 
rice, Hieten bet. al. (Willow Brook Farm) _—soifeaieal) hoot antl seas 796 
Eis Cela ill Pe, TRIRNG ELV Et G7 0 et Re ali i lal iene Denys My Ree TS ee OTT oo | 799 
ec eArrowaLaboratouies= 4 ys 5) ENE ily 290s. 2 RAD Bey 747 
RECON NICO ee a ee a 801 
ihodest Rufus, et al. (Rhodes &..Davis)-- = eet 739 
mii CameraCenteriof, Washington,iined 2.0%.) 2 AL. ae 802 
Pee veoh olineshead? Corps Mien | ooirt Sport of meat Sate Oter ns §: 789 
Reece ema Matis Sy SIP y aE boy) uly Sead tar te 58 
Robb, Henry BS etvall(Hastingsi& Cojo fac0) be ba ek hi US ieee lh 771 
Rosenbaum, Joseph, et al. (R. & M. Trading Co.)_______..----______-- 799 
iathineublerbert J..Chhe Atlas Supply) eitudietet) lesb y ie yo SE i 788 
Ruthrauf & Ryan, Inc., et al____------------ A duell).Jes- deere da 747 
Palomon AuLMn (Giauesen-Salomon)itied opie oe) Suse bo eee ey ay 784 
Sani-Tex Laboratories__________ RPUEROALA POR Ud Seapine Bh! ieig lh Cette de aes 769 
Demtitcm Pp prin OO 5 soe TREES Oe in swe pyar he dere EE Aen Fe 779 
Schwerin, Sam, Jr., et al. (Norfolk Hatchery) ________-_____22__-_2 22 ee 773 
ea Slane Minlisaingr eet. ed OFa Se Obs mine Rat ee. OE SEE: co aye 721 
BeLoy, mepaenenimn ie roducts) 2", Sn 250 Ciera at ary esti, 748 
Pov MOMie Mun AC VeTpISING = See Se ne ed eal tee 787 
Shea, Lawrence L. (The Lawrence Agency) .-_--------------=+2--+---- 767 
PHeasbys larry. bs Coordinators:Corpoa. {hu Yee eae a 722 
necro retin Viet i? Lepore ae. 0 abe) seat) eink ThA 
Paaliog@ore Jolie Ace ert? Bs sui fs Ee bebe peel agee 717 
Dimitry NOrknam 774 28 Y as Tee ihe Pee hehe OF Fe ae ee Pe oo 743 
Siegel, Herbert M., et al. (Ideal Distributing Co.) _..------------------ 800 
Siecemmotncnia Gans Dros 5) (NCS. .< sons s=ssoselansecnaseee sees See 761 
Sura llvdmeitiers bae 20 Ve Sees ate Srey Lege OF ZO Dee te Se 783, 790 
Suipuepacdvertising~@o.nA len Cuue st. S985. 2 Sh le Seen eees.. 62s 786 
SOCGITEY ReUMaAeCoUEINe AOOmmE Fi Fate 5S Phe Se ee eee 796 
Serbs Uiaiian Sivorirer if 2 08 Fs Sa, Se 5 5 Oe ee ee eee te 776 
SOUtKeHI Cmomices Os se jiees Ha LI Ne Seas OUTL Se SE 2. 776 
Southwestern Drug Corp. (Red Arrow Laboratories) -- ----- A ies 8 a TAT 
SORTPOUMNOV.Eliys OOmmer= peer SU. Armee see Ae beh SO ce a SO 
SpainlessmvcolebronuGtsy COLD, js Soe Se tate poet ee 799 
Standard WmibrellarCoxMiheles ss See Sv lS_ ee ete Ste LF ake 8c 760 
St, Loms Medicme (Cole 22 2 2225242 (Steg OE Se gee ae ee ee ee 753 
Sromeaian Owe COs pun Cee == uta ee a eee oo see anaes eee 795 
Barun) MemOGrAtOry 2. 652 6 ae ee ee Bo ke eae se 225 - == 751 
VALS IMU Ohicte laren ae ee eee See ae eat a ee 766 
Ter Haar, Harry, et al. (Village View Poultry Farm)-_--_---------------- 796 
Bon aselo net COM a Maser. oe eee ae A esos le 772 
Thomas, Lyman H., et al. (Buchanan-Thomas Advertising Co.)--------- 798 
Lino eraiomip sone: (OUCTY Meee ae So eee ae eee 803 
Peru iia OW MOG = ak Se ae iri ae Ae = a= sate e+ - sees =>- 804 
Mimo weal Us0ls, Dmiy LON eee Mere sei ee a a 5 = 776 


734584—49—-vol. 48-2 


XVIII FEDERAL TRADE COMMISSION DECISIONS 


-Name 
‘win: City. ShellaesCo.{ Int morise) de sos Beaten BIO) yarcer sorte _ 
Whited-CamerasBxehange,-In¢.. — eS 
mite dz Via he retealse Man sae a rr ee 
WhitedsRexallaDrug Coss ccc te eee ee ee ed 
Universal Pontraiten24 tee eek eee ee re ee 
WlvolineiOil-Goee gc tle nthe Seria i een BO Bee 
Village: View.Boultry: Harms. .<2- 62-2 oe ee ee 
Vita- Fresh Doe-Kood-Corporations_ 2p As. so0neL well ste 45 eles 
VACAMINUS CORES eUCOS oe Scie Se eta ee 
Wraldimere-Hatchery. 2.22 ew een eee ee ere tore BEER ey. EOS 
Wrallachs Brothers ic aa, 5s a Sete ee ee ee ee 
Wane. Umbrella.Cowcieccs Dieter ones BU Te Sabon TY See tay pwibee rhs 
Wissuerman Jacko ie ee ae SE Jo: tetera: eer 
Weberifelike MlyiCo san todo lee et Le) igi ae 
Wieeksi@ omnes Charles ¥AG . tne ee eee ee ee ee 
Weichselbaum, Mildred, et al. (Ideal Distributing Co.)-__________-_____ 
Wreinfeld &-Kehn, Ane 2. Lie qeeberd ew, 20. 99 epee aeiee 
Weinstein, Ben, et al. (Ideal Distributing Co.)________________._ = ___: 
Weissman, Samuel, et al. (Paul & Weissman) ____________- 22-2 2 =. 
Well BiGalat uC Ob ees oie ep ara eet Lr eee ee a ene 
iIWestenmeAdvertisinguAvency. 2... 25. 522202.. 2.2. eee 
Western. Institute of Hypnotism 2.22.3... __. | ee ee 
Westinghouse. Eleetric Corp_... -._ bztwin aio lu 7 )_ 18 4 8 ee es 
Waldermuth, HK. CWill Equipment:Co.),..2 2... _ rt fe 
WalleBiquipment: Con. Jo 302 os2 lo sSenc. 2c. Gare aie, ee 
WilliaimeOhicksjiines Sa... e2) oo oo te ok 3 
WillowBrook, Farm. Su. ..s-l-.c. Lignano s_ eure EE DY 2 earresoreee 
Willow. Run sPoultry.Barms 2222221 lee ei aailan 9 SE ga EP ee 
Wilsony Johns A. i(Leys,-Christie.é .Co., Inc.) 5.22. 22-2 = ee 
Wik Buckley gles. oo. soP ice kere oe ee 


TABLE OF CASES IN WHICH PETITIONS FOR REVIEW OF 
ORDERS OF THE COMMISSION HAVE BEEN FILED IN 
THE UNITED STATES CIRCUIT COURTS OF APPEALS 
FROM JULY 1, 1946, TO JUNE 30, 1947, INCLUSIVE 


Name Vol. Page 
CONSUMERS HOME EQUIPMENT CoO., ET AL___ ___-___- 42 296 


Petitions for review filed in Circuit Court of Appeals for the 
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ARVANA ST Amir ORL EN Gol O sess ease eo abel ee aon ne 43 151 
Petition for review filed in Circuit Court of Appeals for the 
Second Circuit on November 15, 1946. Petition dismissed 
by stipulation December 18, 1947. 
OWA RMP: PAW COS TINCl S23 O82 52 2sa_22-- 22. = 43 226 
Petition for review filed in United States Court of Appeals 
of the District of Columbia on December 24, 1946. Commis- 
sion’s order affirmed May 10, 1948. 169 F. (2d) 294. 
CANTO Wee ere er een ee fk Ut ee soe eee cea 43 370 
Petition for review filed in Circuit: Court of Appeals for the 
Seventh Circuit on May 29, 1947. 
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TABLE OF COURT CASES IN VOLUMES 1-43, INCLUSIVE ! 


Abbreviations: S. C_=U. §. Supreme Court; C. C. A=Circuit Court of Appeals; S. C. of D. C.=Supreme 
Court of the District of Columbia (changed on June 25, 1936, to District Court of the U. S. for the District 
of Columbia, and identified by abbreviation D. C. of D. C.); C. A. of (or for) D. C=U. 8. Court of Appeals 
for the District of Columbia (prior to June 7, 1934, Court of Appeals of the District of Columbia); D. C.= 
District Court. Hyphenated numbers refer to volume and page of the F. T. C. Reports, the number 
preceeding the hyphen denoting the volume, the numbers following, the page. Citations such as 1S. & 
D.—, 28. & D.—, or3 8. & D. —, refer respectively to the volume and page of the three volumes of Com- 
mission publications entitled ‘Statutes and Decisions—Federal Trade Commission, 1914-1929,” ’ Statutes,”’ 
ete., “1930-1938,”’ and “‘Statutes,’’ ete., “1939-1943,” in which are published Commission court decisions 
for said periods. 


Ace Auto Supply Co., The, et al____-_______ (C. A. C.) 32-1891; 38. & D. 375. 

Adolph Kastor & Bros:, Inel.2vee2 22 ds - (C. C. A.) 87-818; 3S. & D. 612. 
138 F. (2d) 824. 

Advance Paint: Cos Se La oh (C. C. A.) “Memoranda,” 20-739. 

AG Hastaley Mic. Co-etiall Ui) nec ee de (C. C. A.) 86-1126; 3S. & D. 556; 


135 F. (2d) 453; 144 F. (2d) 221; 324 39-677; (S. C.) 40-906. 
U. 8. 746; (65 S. Ct. 971). 


Aetna Portland Cement Co., et al________..- (C. C. A.) 48-1101 
157 F. (2d) 538. 

iAibentys Adair iho 12 Set te a oT) (C. C. A.) 82-1871; 38. & D. 358. 
118 F. (2d) 669. 

Alsomarbumber Co. et al@_..------- =. (C. C. A.) 16-657; 2S. & D. 158; 
56 F. (2d) 774; 64 F. (2d) 618; 291 U.S. 17-669; 2. S. & D. 221; (S. C.) 

67; (54 8. Ct. 315). 18-669; 2S. & D. 247. 

Aven" B: Wrisley Co. et‘al--_ 2 LL ee (C. C. A.) 31-1815; 3S. & D. 250. 
113 F. (2d) 487. ! 

Alle-Rhume Remedy Co., Inc., et al___------ (C. C. A.) 30-1613; 38. & D. 170. 

Allied Pharmacal Co., Inc., ete__-_--------- (D. C.) 31-1905; 3S. & D. 704. 


Alma’s Home Made Candies (Mrs. Alma (C. C. A.) 38-919. 
Loughran et al.) 
143 F. (2d) 431. 


Avumimun Co. of America 2 227). 2222 =~ - (C. C. A.) 6-529, 18. & D. 215; 
284 Fed. 401; 299 Fed. 361. 7-618; 18. & D. 260. 
Amber=lta (Ward J. Miller) 2-22) see (C. C. A.) 21-1223; 28. & D. 329. 


1 Interlinear citations are to the reports of the National Reporter System and to official United States Su- 
preme Court Reports in those cases in which the proceeding, or proceedings, as the case may be, have been 
there reported. Such cases do not include the decisions of the Supreme Court of the District of Columbia, 
nor, in all cases, some of the other proceedings set forth in the above table, and described or reported in the 
Commission’s Decisions and the Commission publications entitled “Statutes and Decisions—1914-1929,” 
“Statutes and Decisions—1930-1938,”’ and “Statutes and Decisions—1939-1943,”” which also include cases 
here involved, for their respective periods. 

The two earlier publications also include Clayton Act cases bearing on those sections of said Act adminis- 
tered by the Commission during the aforesaid period, but in which Commission was not a party. As 
above noted, they are respectively referred toas18. & D.—, 2 S.&D.—,and38.&D.—. For “Memo- 
randum of Court Action on Miscellaneous Interlocutory Motions” during the period covered by the second 
compilation, namely 1930-1938, see said compilation at page 485 et seq. 

2 For interlocutory order of lower court, see ““Memoranda,’’ 29-1966 or 2 S. & D. 487. 
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AMG ean aa sonceteale sms ee eae (C. C. A.) 22-1149; 28. & D. 347; 

84 F. (2d) 910; 94 F. (2d) 802. 26-1501;2S. & D. 4389; 31-1828; 

38. & D. 261. 

American Army and Navy Stores, Inc__----- (C. A. for D. C.) 28-1392; 28. & 
D. 358. 

ATHEriCdnn Can diya © Om ace Nees ale er (C. C. A.) 27-1683; 28. & D. 467. 

97 F. (2d) 1001. 

American Chain & Cable Co., Inc., et al___-- (C. C. A.) 38-825, 896. 

139 F. (2d) 622; 142 F. (2d) 909. ; 
American Collese etal a 0 ac eek ee oe (C. C. A.) 30-1674; 38. & D. 222. 
Amencan .Orus, Conp sas sea cerys ces Se (C. C; A.) 40-930; 43-1198. 

149 F. (2d) 608. 

American Field Seed Co. et al--.__-____--- (C. C. A.) 80-1648; 3S. & D. 200. 
American Medicinal Products, Ine., et al_--.._ (D. C.) 30-1683; 3 S. & D. 230; 
136 F. (2d) 426. ' (C..C. A.) 36-1167; 3 8. & D. 
591. 
American! Snufi=Cose2. Se iiaig wie lative a) Leet (C. C. A.) 18-607; 2S. & D. 68. 


38 F. (2d) 547. 
American Steel and Wire Co. of N. J., The, (C: C. A.) 34-1862;3 58. & D, 491. 
et al. 
American Steel and Wire Co. of N. J., U.S. v. (D. C.) 43-1241. 
American Television Institute, Inc., U.S. v__ (D. C.) 36-1175; 38. & D. 735. 
‘American, Tobaceo'@ose_4 4. #9. 3s (D. C.) 5-558; 1S. & D. 239; (8. 
283 Fed. 999; 264 U.S. 298 (44 S: Ct. C.) 7-599; 18. & D. 341; (C. C. 
336); 9 F. (2d) 570; 274 U. S. 548 A.) 9-653; 18. & D. 483; (S. C.) 
(47 8. Ct. 668). 11-668; 15S. & D. 615. 
America’s Medicine, etc. (Harry 8. Benham). (D. C.) 29-1629; 3S. & D. 642. 
Anchor Hocking Glass Corp., Lancaster, (C. C. A.) 34-1789;35S. & D. 426. 
Ohio, et al. 
124 F. (2d) 187. 


Antisepto Products Co., ete. (Edward L. (D. C.) 29-1637; 358. & D. 649. 
Jenkins et al.) 


Agee. WW .aPaper. Coz; Ine_< a. ys (C. C. A.) 40-921; (S. C.) 42-909; 
149 F. (2d) 424; 328 U.S. 193 (66S. Ct. (C. C. A.) 48-1222. 

932). 

Ardelile, Jng:, Helemaa+. 2 22% efy5__ 82 (C. C. A.) 28-1894; 3 8. & D. 59: 
101 F. (2d) 718. 

Arden, Ine., Elizabeth, et al__......----_-- (C. C. A.) 42-916. 
156 F. (2d) 132. 

Arkansas. Wholesale Grocers Ass’n__________ (C. C. A.) 11-646; 1 8. & D: 593: 
18 F. (2d) 866. 

Armand Coy, Ine; etal: 93. 3 rey ee (C. C. A.) 21-1202; 28. & D. 310; 
78 F. (2d) 707; 84 F. (2d) 978. 22-1155; 2S. & D. 352. 

ATIMOUTT OOO Oa 1e tr ete htt Se eee eae (C. C. A.) “Memorandum,” 20— 

745. 

Army and Naive Eradine so. ea ges ee (C. A, of D. C.) 24-1601;28. & 
88 F. (2d) 776. D..374. 

Arnold'Stone: Cot uu wig ie" Baltes seen ~ (C. C. A.) 15-606; 2S. & D. 123. 


49 F. (2d) 1017. 
Aronberg, Earl. (Positive Products Co., ete.)-. (D. C.) 29-1634; 3 8S. & D. 528: 
1382 F. (2d) 165. (C. C. A.) 35-979; 38. & D. 647. 


3 Jnterlocutory order. See also1S. & D. 721. 
* For interlocutory order, see ‘‘Memoranda,”’ 28-1965 or 2S. & D. 485. 
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Aron. Morris, et al. (Globe Printing Co.).... (D. C.) 36-1130; 3 S: & D. 560. 
50 F. Supp. 289. 


Arrow-Hart & Hegeman Electric Co________ (C. C. A.) 17-658, 683; 2S. & D: 
63 F. (2d) 108; 65 F. (2d) 336; 291 U.S. 211, 233; (S. C.) 18-691; 28. & 
587 (54 8. Ct. 532). D. 267. : 
PEL MOOMAUOR As. 2 3i2 ee eee te et OO (C. C. A.) 18-680; 28. & D. 256. 
69 F. (2d) 36. 


Artloom Corp. v. National Better Business (D. C.) footnote, 15-597. 
Bureau, et al. 
48 F. (2d) 897. 
Associated Laboratories (Milton Irwin, etal.) (C. C. A.) 38-906. 
143 F. (2d) 316. 
Associated Laboratories, Inc.___._._-_____- (C. C. A.) 41-428. 
150 F. (2d) 629. 
Associated News Photographic Service, Inc. (C. C. A.) 35-978; 3S. & D. 527. 
et al. 
Atlantic & Pacific Tea Co., The Great____-_- (C. C. A.) 29-1591; 38. & D. 146. 
106 F. (2d) 667. 
Atlas Health Appliance Co. (Jacob L. Gold- (D. C.) 31-1897; 3 8S. & D. 696. 
man) 


Avery Salt@o. eli -08 (CA&_ 5) 2). -sanedus (C. C. A.) 30-1667; 3 S. & D. 216: 
Aviation Institute of U.S. A.,-Ine___--_-_=- (C. A. of D. C.) 21-1219; 28. & D. 
326. 

as Harriet-Hubbard,:Ine.=i2_.._.__._._-- (C. C. A.) 10-754; 18. & D. 569. 
15 F. (2d) 274. 

Balditt, RenerP. i(Clito, OoijaJ4_ =... 2. - <<<: (D. C.) 31-1894; 3 8. & D. 694. 

Batne + Palen -UPi lose (6) oy caeceete (C. C. A.) 11-717; 15S. & D. 666. 
23 F. (2d) 615. 

Baltimore-Grain:@o, et alf..) . 11. 2c 2 on (D. C.). 5-578; 1 8S. & D. 254; 
284 Fed. 886; 267 U.S. 586 (45 S. Ct. (S. C.) 8-632; 1S. & D. 408. 

461). 

Baltimore Paint & Color Works, Inc__-_--- (C. C. A.) 14-675; 28. & D. 75. 

- 41 F, (2d) 474. 

Barager-Webster:Cosw (./. 2) 2) scescees (C. C. A.) 26-1495; 28. & D. 434. 


95 F. (2d) 1000. 
Barber, Hiram (Motor Equipment Specialty (D. C.) 36-1174; 3 S. & D. 734. 


Cos) Ws..2: 
BasicsProducts Cola - 1A id a2) seccwcne (D. C.) 3-542; 18. & D. 876. 
> 260 Fed. 472. : 
Battle Creek Appliance Co., Ltd____--_---- (C. C. A.) 21-1220; 28. & D. 327. 
Bayuke Cigars, tetimee Li? oe eecn tes (C. C. A.) 14-679 (footnote), 708; 
28-1958, 3S. & D. 110; 29-1574; 
3:18.°é0D)) 131. 


pace Mitchel A., et al. (Evans Novelty (C.C. A.) 34-1806; 38. & D. 441. 
Co., ete:). 


Bear Mill Manufacturing oe PNG Pe 20 (C. C. A.) 27-1685; 28. & D. 468. 
98 F. (2d) 67. 
Beech=Nait, backinesCo."2 2 2 a2 Sees 3S (G. GC. A.) 2-556 10S) & Di 54; 
264 Fed. 885; 257 U. S. 441 (42 8.-Ct. (S. C.) 4-583; 1S. & D. 170. 
150). 


5 For interlocutory matter, see ‘““Memoranda,”’ 28-1968 or 2 S..& D. 489. 
6 For interlocutory order, see ‘‘Memoranda,” 20-744 or 1S. & D. 720. 
7 For order of Circuit Court of Appeals on mandate, see ‘‘Memoranda,’’ 20-741 or 1S. & D. 189. 
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- Belmont Laboratories, Inc__---------------- (C. C. A.) 28-1941; 3 8. & D. 97. 
103 F. (2d) 538. : 

Bene <a Sons iney John lo 22s es Soa saaet (C. C. A.) 7-612; 1S. & D. 354. 
299 Fed. 468. 

Benham, Harry S. (America’s Medicines, (D. C.) 29-1629; 38. & D. 642. 

etc.). 

Benham, Leland F. (The Zelle Co.)__.------ (D. C.) 29-1631;3 8. & D. 644. 

Benton Announcements, Inc___=~_-+------- (C. C. A.) 35-941; 2S. & D. 495. 
130 F. (2d) 254. 

Berkey & Gay Furniture Co. et al____------ (C. C. A.) 14-679; 2S. & D. 91. 
42 F. (2d) 427. 

Berryiseed Coxetale aa 62. oe ee (C. C. A.) 30-1649; 3S. & D. 201. 
109 F. (2d) 1012. 

BethlehenStecle@o--_- ee se se ee eae (D. C.) (SS. C. of D. C.) footnote, 

3-543. 

Biddle*Ptrchasine’ Cor eb ala.2222 2222 (C. C. A.) 26-1511; 28. & D. 447; 

96 F. (2d) 687; 117 F. (2d) 29. 32-1840, 1867; 3 S. & D. 3381, 
. 354; 33-1796;39. & D. 391. 
Blackstone Studios, Ine., et al_-_---_-------- (C. C. A.) 35-978; 38. & D. 527. 


Block, Sol., et al. (Rittenhouse Candy Co.)__ (C. C. A.) 26-1497; 2S. & D. 436. 
Blumenthal, Sidney, et al. (Rittenhouse (C. C. A.) 26-1497; 258. & D. 436. 
Candy Co.). 


Bob Hoteller‘CandyeCon_ tsa 222 7s Bees (C. C. A.) 22-1138; 28. & D. 338; 
82 F. (2d) 647. 34-1842; 3S. & D. 473. 

Boekensvetteretalemiss 92. == oases 4 oles (C. C. A.) 86-1106; 3 8. & D. 539; 
134 F. (2d) 369. 41-449, 

Bonitateoy, he *etlale (20) Dye eee 2 (C. C. A.) 22-1149; 28. & D. 347; 
84 F. (2d) 910. 31-1834; 3 8. & D. 267. 

Boulevard andy» Gomes 25 2) Eey 3 “(C. C. A.) 35-955; 3S. & D. 507. 

Bourjoisttine cet ahkie.2 229 Ae es ee as (C. C. A.) 27-1706; 2S. & D. 475. 

IBOVer Sa@.an Gin BaCe ese eis ye eee sen oe (C. C. A.) 34-1857; 3 8. & D. 487. 
128 F. (2d) 261. 

Bracht& Sons, Herd: 222. soe asm een ee Se, (C. C. A.) 29-1577; 3S. & D. 138. 

BradleywJames ie hae tA te yh. (C. C. A.) 12-739; 1S. & D. 700. 
31 F. (2d) 569. 

Branch? JosephiGet lL ee 2). £0). <tiejasn (C. C. A.) 38-857. 
141 F. (2d) 31. 

Breakstenes Saniel: ese y fe s93_. (C. C. A.) “Memoranda,” 20-745. 

Brecht Candy: Ooms ee eee ee se (C. C. A.) 25-1701, 2S. & D. 418, 
92 F. (2d) 1002. 

Brewer dsons) ChashAss£ 2 fee oe. | (C. C. A.) 48-1182. 


158 F. (2d) 74. 
Broudo, Louis, et al. (Globe Printing Co.)... (D. C.) 36-1130; 8. S. & D. 560. 
50 F. Supp. 289. 


Brown cd Elaley =a Se ce mae ee (C. C. A.) 28-1894; 3S. & D. 59. 
101 F. (2d) 718. 

Brown Fence & Wire Co_____._-.___-__.__ (C. C. A.) 17-680; 2S. & D. 230. 
64 F. (2d) 934. 

Bruning Co., Inc., Charles, et al______ Ry, J oes (C. C. A.) 34-1865 ; 38-840. 


142 F. (2d) 321. 


8Interlocutory order. See 1S. & D. 722. 
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Buehsbawmedc: ConsSs_¢ 0 oo ge (C. C. A.) 42-876; (S. C.) 42-908- 
153 F. (2d) 85; 66 S. Ct. 1016; 160 F. (C..C. A.) 43-1217. 

3 (2d) 121. 

Bundy, Robert C. (The Jackson Sales Co.)__ (C. C. A.) 33-1819; 3S. & D. 417. 

Munte; Brothers; dine. 6 33 (C. C. A.) 28-1959; 38. & D. 111; 
104 F. (2d) 996; 110 F. (2d) 412; 312 30-1650; 3S. & D. 202; (S. C.) 

U.S. 349 (61 S. Ct. 580). 32-1848; 3S. & D. 337. 

Pmbrerien O06G Slee 8 no ee es (S. C. of D. C.) footnote, 3-542; 
4 F. (2d) 910. 18. & D. 722; (C. C. A.) 8-602; 

LS Dysis 
Butterick Publishing Co. et al_z.__________- (C. C. A.) 23-1384, 2S. & D. 359. 


85 F. (2d) 522. 
B-X Laboratories and Purity Products Co. (D. C.) 29-1643; 30-1727; 38. & 


(John Petrie), U.S. v. D258: 

Caldwell Tne: dorn ;WieB pio rsy (C. C. A.) 30-1670; 3S. & D. 218, 
111 F. (2d) 889. 

California Lumbermen’s Council et al_______ (C. C. A.) 28-1954; 38. & D. 106; 
103 F. (2d) 304; 104 F. (2d) 855; 115 F. 29-1568; 38. & D. 125; 31-1870, 

(2d) 178. 38. & D. 298. 

Calitiormaanice: Industry 2. -573........._. (C. C. A.) 28-1912; 3S. & D. 74; 
102 F. (2d) 716. 33-1779; 38. & D. 376. 

Gandymasters Amc 6 2 k- Py orxe (C. C. A.) 84-1807; 3S. & D. 448. 

ComET GR Ge Cree el ee eas oe (C. C. A.) 4-542; 158. & D. 1386. 
274 Fed. 571. : 

ANTACIDS MN ea yeep ye at Dee (C. C. A.) footnote, 11-677; 1 S. 
19 F. (2d) 823. & D. 1106. 

Canterbury Candy Makers, Inc_.___----=_-_ (C. C. A.) 28-1894; 38. & D. 59. 
101 F. (2d) 718. : 

Capital Drug, Do.,(Max Caplan)..-.....-.-.- (D. C.) 31-1900; 38. & D. 699. 

Ganon Water Cox et ial 2-17 ee = ss (C. C..A.) 29-1611; 3.8. & D162, 
107 F. (2d) 516. 

Cardinal Co. The (Charles L. Klapp) ------- (D. C.) 29-1639; 3S. & D. 651.) 

Garey ivitepCorrPhilip, etjal . —.--22; 2-52 (C. C. A.) 12-726; 158. & D. 687. 
29 F. (2d) 49. 

CuniavaC omen alae be ere es (C. C. A.) 42-897. 
153 F. (2d) 493. i 

Garpenvier oor, tmiley U.57.0 222. =. 5 (D. C.) 38-936. 

GartersCarburetorj@orpes 22} _22-~--.---_-- (C. C. A.) 31-1798; 3 8. & D. 232, 


112 F..(2d); 722. 
Casey Concession Co. (Louis Keller et al.)-.. (C. C. A.) 35-970; 38. & D. 520. 


132 F. (2d) 59. 


Casco (iat mo seer, te IY FE Sl a (C. C. A.) 18-612; 2S. & D. 72. 
38 F. (2d) 790. 

Cement lmeilube woudl 22 eee oe (C. C. A.) 48-1101. 
157 F. (2d) 533. 

Gentury Metaleratt, Corps -=—=-=-24---.+- (C. C. A.) 80-1676; 3S. & D. 224. 
112 F. (2d) 443. 

Certane Co., et al., U.S. v. (D. C.) 37-837; 38. & D. 737. 

(rl caseuCy eet le. oe ae a ee (C. C, A.) 38-840. 


142 F: (2d) 321. 


9 For interlocutory order, see ‘‘Memoranda,” 20-743 or 18, & D. 716. 
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Chamber of Commerce of Minneapolis et al.¥9_ (C. C. A.) 4-604; 1S. & D. 193; 


280 Fed. 45; 13 F. (2d) 673. : 10-687; 1S. & D. 502. 
Chanel Sin conte Wee a Ocenia eee (C. C. A.) 32-1866; 3S. & D. 353. 
Chapman Health Products Co., The, et al--. (D. C.) 30-1687; 38. & D. 654. 
Charles ‘Bruning Co., Ine:,.et’al_ — -~---=-—-~ (C. C. A.) 84-1865; 38. & D. 494; 
142 F. (2d) 321. 38-840. 
Gharles -NepMiller’ @om 22s 2 5-5 (GC. C. A.) 27-1678; 2S. & D. 464. 
97 F. (2d) 563. : 
Charles of the Ritz Dist. Corp_------------ (C. C. A.) 39-657. 
148 F. (2d) 676. 
Chas. Av-Brewer & Sons_-==-.+-.-<==-a-:-= (C..C. A.) 43-1182. 
158 F. (2d) 74. 
Chase & Sanborn (Moir, John, et al.) !!_____- (C. C. A.) 10-674; 18. & D. 489. 
12 F. (2d) 22. 
@hase 'Candy* Cov st so ek Stee case (C. C. A.) 26-1499; 28. & D. 487. 
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FEDERAL TRADE COMMISSION DECISIONS 


FINDINGS AND ORDERS JULY 1, 1946, TO JUNE 30, 1947 


In THe Matrer or 


OXFORD PRODUCTS, INC. TRADING AS VITAMIN GUILD 
OF AMERICA 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5388. Complaint, Oct. 10, 1945—Decision, July 3, 1946 


Where a corporation engaged under the trade name “Vitamin Guild of America” 
in the interstate sale and distribution of a vitamin product designated 
“Pantothenate Vitamin Tablets’ and ‘‘Cal-Pan’— 

(a) Falsely represented through statements in advertisements in newspapers 
and periodicals, and in circulars, leaflets and other advertising material, 
that the calcium pantothenate contained in its said product was the gray 
hair and anti-gray hair vitamin and that its use would restore the original 
natural color to gray hair; that gray hair is due to a vitamin deficiency; 
and that the use of said product resulted in healthy natural hair, prevented 
gray hair, strengthened the nails and helped the skin resist freckling; and 

(b) Falsely represented through use of the words “Vitamin Guild of America” 
as a trade name, that its business was an association of persons or corpora- 
tions formed for furthering some common interest and operated without 
profit; whereas, in truth, it was a business organization ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said representations were 
true and thereby to induce it to purchase its product: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Ur. Randolph Preston, trial examiner. 


Mr. Jesse D. Kash for the Commission. 
My. Allison S. Lowe, of Cleveland, Ohio, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Oxford Products, 
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Inc., a corporation, trading as Vitamin Guild of America, hereinafter 
efeed to as respondent, has violated the provisions of the said act 
and it appearing to the Commission that a proceeding by it in respect 
thereof, would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paragraru 1. Respondent, Oxford Products, Inc., is a corporation 
organized and existing under and by virtue of the fas of the State 
of Ohio, with its office and principal place of business located at 2300 
Payne Avenue, Cleveland, Ohio. Said corporation has engaged in 
the acts and pr acticgs eon: set forth under the name of Vitamin 
Guild of America. 

Par. 2. The respondent is now, and for more than 1 year last past 
has been, engaged in the sale and distribution of a vitamin product 
designated Calcium Pantothenate Vitamin Tablets and Cal-Pan. 

The respondent causes ‘said product, when sold, to be transported 
from the State of Ohio to purchasers thereof located in various other 
States of the United States and in the District of Columbia, and main- 
tains, and at all times mentioned herein, has maintained, a course of 
trade in said product in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
ing said product by the United States mails and various other means 
in commerce, as “commerce” is defined in the Federal Trade Commission 
Act. Respondent has also disseminated and is now disseminating, and 
has caused and is now causing, the dissemination of false advertise- 
ments concerning said product by various means for the purpose of 
introducing, and which is likely to induce, directly or indirectly, the 
purchase of said product in commerce as “commerce” is defined in the 
Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and misrepresentations contained in said false advertisements 
disseminated and caused to be disseminated, as herein set forth, by the 
United States mails by advertisements inserted in newspapers and 
periodicals and by means of circulars, leaflets and other advertising 
material, are the following: 


NEW GRAY HAIR VITAMIN CALCIUM PANTOTHENATE 

ANTI-GRAY HAIR VITAMIN calcium Pantothenate 

Now You Can Restore Color To GRAY HAIR WITH VITAMINS 

IT IS NOW AVAILABLE TO YOU so that you can restore natural color to 
your hair. 

CALCIUM PANTOTHENATE VITAMIN TABLETS. 
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NEW VITAMIN DISCOVERY! CALCIUM PANTOTHENATE HAIR COLOR 
RESTORER 

This wonderful new scientific discovery for restoring gray hair to its original 
color! 

This “anti-gray-hair vitamin” (calcium pantothenate) showed positive evidence 
of a return of natural hair color. 

Since November 1, 1940, Good Housekeeping Bureau has conducted experiments. 
in restoration of hair color to gray hair, first on rats and then on human beings. 
to determine the results of the so-called Anti-Gray hair Vitamin Pantothenate 
Acid or its derivatives. After 7 months of laboratory tests with 25 men and 
women whose ages ranged from 25 to 60, positive results of hair color restoration 
were obtained in 88% of the cases. Age did not appear to affect results. A man 
of 50 was one of the first to get results and a girl of 23 was one of the last. 

Science has proved beyond a doubt that gray hair can be prevented in at least 
80 cases out of 100. 

These experiments indicate that natural sources of this vitamin are not suffi- 
cient to maintain or restore the color of hair at all ages. 

Hence the results obtained in restoring Hair Color when an extra and gen- 
erous amount is administered daily to supplement the natural intake. HAVE 
GOOD HEALTHY NATURAL HATR, USE CALCIUM PANTOTHENATE “THE 


MIRACLE OF THE AGES!” 
For good, healthy, natural-color hair you owe it to yourself to try “Calpan’”’ 


calcium pantothenate. “i 
Cal-Pan not only helps prevent gray hair, but strengthens the nails and helps 


your skin resist freckling. 


Par. 4. Through the use of the foregoing statements and represen- 
tations and others of the same import not specifically set out herein, 
respondent represents that the calcium pantothenate contained in its 
said product is the gray hair and antigray-hair vitamin and its use 
will restore the original natural color to gray hair; that gray hair is 
due to a vitamin deficiency; that the use of said product results in 
healthy, natural hair; prevents gray hair, strengthens the nails, and 
helps the skin resist freckling. 

Par. 5. The foregoing statements and representations are false, 
misleading, and deceptive. In truth and in fact, respondent’s product 
will not restore the original color or any color resembling the original 
color, to gray hair. Said product cannot be properly or truthfully 
represented as a gray hair vitamin or an antigray vitamin. Gray 
hair is not known to be due to a vitamin deficiency. The use of re- 
spondent’s product will not result in healthy, natural hair, prevent 
gray hair, strengthen the nails, or keep the skin from freckling. 

Par. 6. The use by the respondent of the words “Vitamin Guild of 
America” as a trade name, in connection with the offering for sale and 
sale of its said product in commerce, is misleading and deceptive. 
Such representation imports and implies that respondent’s business 
is an association of persons or corporations with kindred pursuits of 
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common interest formed for furthering some common interest and 
operated without profit, whereas in truth and in fact, respondent is 
not operating a guild or association operated without profit for mutual 
aid and benefit of its members in carrying out a common purpose, but 
is engaged in nothing other than a commercial business, maintained, 
existing, and operated for profit. 

Par. 7. The use by the respondent of the aforesaid false, misleading 
and deceptive statements and representations has had and now has, 
a tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said statements, representations and implications are true and to 
induce a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase respondent’s said product. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To tHE Facrs, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 10, 1945, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Oxford Products, Inc., a corporation, trading as Vitamin Guild of - 
America, charging it with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of that act. After 
the filing by respondent of its answer to the complaint, a hearing was 
held before a trial examiner of the Commission theretofore duly desig- 
nated by it, at which hearing a stipulation of facts was entered into 
between the attorney for the Commission and the attorney for re- 
spondent and read into the record. This stipulation provided that, 
subject to the approval of the Commission, the facts therein set forth 
should be taken as the facts in this proceeding and in lieu of testimony 
in support of or in opposition to the allegations of the complaint, and 
that the Commission might proceed upon such statement of facts to 
make its report stating its findings as to the facts and its conclusion 
based thereon, and enter its order disposing of the proceeding without 
the presentation of argument or the filing of briefs. Respondent 
expressly waived the filing by the trial examiner of a report upon the 
evidence. Thereafter, the proceeding regularly came on for final 
consideration by the Commission and on the complaint, answer, and 
stipulation, the stipulation having been accepted and approved by the 
Commission; and the Commission, having duly considered the matter 
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and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Oxford Products, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Ohio, with its office and principal place of business located at 
1814 East Fortieth Street, Cleveland, Ohio. Said corporation has 
engaged in the acts and practices hereinafter set forth under the name 
of Vitamin Guild of America. . 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in the sale and distribution of a vitamin product desig- 
nated Calcium Pantothenate Vitamin Tablets and Cal-Pan. 

Respondent causes said product, when sold, to be transported from 
the State of Ohio to purchasers thereof located in various other States 
of the United States and in the District of Columbia, and maintains, 
and at all times mentioned herein has maintained, a course of trade 
in said product in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business respond- 
ent has disseminated and has caused the dissemination of advertise- 
ments concerning said product by the United States mails and various 
‘other means in commerce, ‘as “commerce” is defined in the Federal 
Trade Commission Act. Respondent has also disseminated and has 
caused the dissemination of advertisements concerning said product 
by various means for the purpose of inducing and which are likely to 
induce, directly or indirectly, the purchase of said product in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act. 
Among and typical of the statements and representations contained 
in said advertisements disseminated and caused to be disseminated, as 
hereinabove set forth, by the United States mails, by insertion in news- 
papers and periodicals, and by means of circulars, leaflets and other 
advertising material, are the following: 

NEW GRAY HAIR VITAMIN CALCIUM PANTOTHENATE 

ANTI-GRAY HAIR VITAMIN calcium Pantothenate 

Now You Can Restore Color to GRAY HAIR WITH VITAMINS 

IT IS NOW AVAILABLE TO YOU so that you can restore natural color to 


your hair. CALCIUM PANTOTHENATH VITAMIN TABLETS. 
NEW VITAMIN DISCOVERY! CALCIUM PANTOTHENATE HAIR COLOR 


RESTORER 
This wonderful new scientific discovery for restoring gray hair to its original 


color! 
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This “anti-gray-hair vitamin” (calcium pantothenate) showed positive evidence 
of a return of natural hair color. 

Since November 1, 1940, Good Housekeeping Bureau has conducted experiments 
in restoration of hair color to gray hair, first on rats and then on human beings 
to determine the results of the so-called Anti-Gray hair Vitamin Pantothenate 
Acid or its derivatives. After 7 months of laboratory tests with 25 men and 
women whose ages ranged from 25.to 60, positive results of hair color restoration 
were obtained in 88% of the cases. Age did not appear to affect results. A man 
of 50 was one of the first to get results and a girl of 23 was one of the last. 

Science has proved beyond a doubt that gray hair can be prevented in at least 


80 cases out of 100. : 
These experiments indicate that natural sources of this vitamin are not suffi- 


cient to maintain or restore the color of hair at all ages. 

Hence the results obtained in restoring Hair Color when an extra and gen- 
erous amount is administered daily to supplement the natural intake. HAVE 
GOOD HEALTHY, NATURAL HAIR, USE CALCIUM PANTOTHENATH “THE 
MIRACLE OF THE AGES!” ; 

For good, healthy, natural-color hair you owe it to yourself to try “Calpan” 
ealeium pantothenate. 

Cal-Pan not only helps prevent gray hair, but strengthens the nails and helps 
your skin resist freckling. 

Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of the same import, respondent has represented 
that the calcium pantothenate contained in its said product is the gray- 
hair and antigray-hair vitamin and its use will restore the original 
natural color to gray hair; that gray hair is due to a vitamin defi- 
ciency; that the use of said product results in healthy, natural hair; 
prevents gray hair, strengthens the nails and helps the skin resist 
freckling. 

Par. D. The foregoing statements and representations are erroneous 
and misleading and constitute false advertisements. In truth and in 
fact, respondent’s product will not restore the original color, or any 
color resembling the original color, to gray hair. Said product cannot. 
be properly or truthfully represented as a gray-hair vitamin or an 
antigray-hair vitamin. Gray hair is not known to be due to a vitamin 
eee The use of respondent’s product will not result in healthy, 
natura air, prevent gray hair, strengthen the nails, or keep the skin 
from freckling. 

Pein oS The use by respondent of the words “Vitamin Guild of 
soe a as a trade name, 1n connection with the offering for sale and 
. ae its abs product in commerce, is misleading and deceptive. 
BG ise: ation imports and implies that respondent’s business 
= cos sigan a] - persons or corporations with kindred pursuits of 
interest formed for furthering some common interest and 
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operated without profit, whereas, in truth and in fact, respondent is 
a business organization, organized and doing business for profit. 

Par. 7. The use by respondent of the aforesaid false, misleading, 
and deceptive statements and representations has a tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements and 
representations are true and to induce a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief, to 
purchase respondent’s product. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent ao mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into by and be- 
tween counsel for the commission and counsel for the respondent upon 
the record, which provided, among other things, that without further 
evidence or other intervening procedure the Commission might issue 
and serve upon the respondent findings as to the facts and its con- 
clusion based thereon and an order disposing of the proceeding, and 
the Commission having made its findings as to the facts and its con- 
clusion that the respondent has violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, that the respondent, Oxford Products, Inc., a corpora- 
tion, trading as Vitamin Guild of America, or under any other name, 
and its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of respondent’s medicinal preparation 
designated as Calcium Pantothenate Vitamin Tablets and as Cal-Pan, 
or any other preparation of substantially similar composition or pos- 
sessing substantially similar properties, whether sold under the same 
names or any other name, do forthwith cease and desist from: 

(1) Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, as 
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“ecommerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That said preparation is a gray hair or anti-gray-hair vitamin ; 

(b) That said preparation will restore the original color to gray 
hair; 

(c) That gray hair is due to a vitamin deficiency ; 

(d) That the use of said preparation will result in healthy, natural 
hair; 

(e) That the use of said preparation will prevent gray hair; 

(f) That said preparation strengthens the nails, or helps the skin 
resist freckling. 

(2) Disseminating or causing to be disseminated by any means any 
advertisement for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of respondent’s prepa- 
ration, which advertisement contains any representation prohibited in 
paragraph (1) hereof. 

It is further ordered, that the respondent and its officers, agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and distribu- 
tion of said product in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
using the word “Guild” as a part of respondent’s trade name, or other- 
wise representing, directly or by implication, that respondent is a 
guild or association, or that respondent’s business is anything other 
than a commercial enterprise operated for profit. 

It is further ordered, that the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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NORMAN COLLINS AND ROY MONTGOMERY, TRADING 
AS WASHINGTON BREEDERS ASSOCIATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5196. Complaint, July 25, 1944—Decision, July 11, 1946 


A United States record of performance breeder or hatchery is understood by 
members of the poultry industry to be one operating under an official State 
agency cooperating with the Bureau of Animal Industry, United States 
Department of Agriculture, under what is known as the National Poultry 
Improvement Plan. 

The National Poultry Improvement Plan as approved by the Secretary of Agri- 
culture has for its objective, among other things, improvement in the pro- 
duction and breeding qualities of poultry and authoritative identification of 
breeding stock, hatching eggs and chicks, with respect to quality by de- 
scribing them in terms uniformly accepted in all parts of the United States. 

Certain official terminology, described by the National Poultry Improvement 
Plan, as “United States Record of Performance” or “Record of Performance” 
and the abbreviations thereof, ‘“U. S. R. O. P.” and “R. O. P.”’, has acquired 
definite meaning throughout the industry and trade and when used to de- 
scribe specified fowls indicates that each thereof had an official performance 
or lineage record. 


Where two partners, engaged in the interstate sale and distribution of chickens 
and baby chicks— i 

(a) Falsely represented, directly or by implication, through statements in news- 

papers and trade journals, and in advertising folders, pamphlets, circular 

letters, and other advertising media, that they were United States Record 
of Performance breeders and operated poultry breeding plants or hatcheries 
under the supervision of an official State agency supervising the National 

Poultry Improvement Plan administered by the Bureau of Animal Industry, 

United States Department of Agriculture, in cooperation with official state 

agencies ; and 

Falsely represented, as aforesaid, that their testing tolerance for pullorum or 

bacillary white diarrhea disease was “exactly 10 times as stringent” as the 

requirements of the National Poultry Improvement Plan for testing for 
pullorum or bacillary white diarrhea disease ; 

The facts being that aforesaid plan, under the designation “Pullorum control’, 
provided four classifications, the first two of which permitted maximum 
tolerances of less than 10 percent and 2 percent respectively, the third of 
which permitted no reactors at all on the last test, and the fourth of which 
permitted no reactors in either of two tests not less than 6 months apart, 
the later test being made within the testing year immediately preceding the 
date of sale of hatching eggs, chicks, or breeding stocks ; 


(b 


— 
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With tendency and capacity, through failure to indicate that their testing .pro- 
gram was more stringent only as to certain classifications, while less strin- 
gent as to others, to mislead purchasers into the belief that their said pro- 
gram was more strict than the entire program of the National Poultry 
Improvement Plan ; 

(c) Represented falsely that their concern was an association of breeders hav- 
ing a number of branches, that it was operated by a manager and associate 
manager, and that their chicks were produced by their own flocks, through 
use of the trade name “Washington Breeders Association” and statements 
in advertising matter, and through designating the partners as “Manager” 
and “Associate Manager’’, respectively ; 

The facts being that they were merely a copartnership with no branches or 
subsidiary concerns, the principal business of which was the operation of 
a commercial hatchery, in which a substantial portion of its chicks were 
hatched from eggs purchased from outside sources ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and of 
causing it, because of such mistaken belief, to purchase substantial quan- 
tities of said chickens and baby chicks: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceiy- 
ing acts and practices in commerce. 


Before Mr. Miles J. Furnas, trial examiner. 

Mr. Jesse D. Kash for the Commission. 3 

MacBride & Williams and Little, Leader, LeSourd & Palmer, of 
Seattle, Wash., for respondents, 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Norman Collins and 
Roy Montgomery, individuals trading as Washington Breeders Asso- 
ciation, hereinafter referred to as respondents, have violated the pro- 
visions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondents Norman Collins and Roy Montgomery 
are individuals trading and doing business under the name and style 
of Washington Breeders Association, with their office and principal 
place of business located at Alderwood Manor, in the State of Wash- 
ington. 

Par. 2. Respondents are now arid for several years last past have 
been engaged in the sale and distribution of chickens and baby chicks, 
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Respondents cause their chickens and baby chicks, when sold by them, 
to be transported from their aforesaid place of business in the State of 
Washington to purchasers thereof located in various other States of 
the United States. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said chickens and baby chicks in commerce 
between and among the various States of the United States. 

Par. 3. In the course and conduct of their aforesaid business, and for 
the purpose of inducing the purchase of their chickens and baby chicks, 
respondents have circulated and are now circulating among prospec- 
tive purchasers throughout the United States, by United States mails, 
advertisements in newspapers and trade journals, and by advertising 
folders, pamphlets, circular letters, catalogs, and other advertising 
material, many false statements and representations concerning their 
product. Among and typical of such false statements and representa- 
tions disseminated as aforesaid are the following: 


WASHINGTON OKd CHICKS 

Washington Breeders Assn. 

DEMONSTRATION FARM 

In addition to our own breeding operations we have used the best available 
R. O. P. stock for periodic outcrossing, principally the J. A. Hanson Oregon 
strain. 

ROCKS—Genuine J. W. Parks Barred Plymouth Rocks and Rutter R. O. P. 
White Rocks. Pedigreed trapnest record males of 211 to 300 egg records direct 
from these two most famous breeders produce our Special grade chicks in these 
two breeds. 

A better grade of chicks * * * Better because “Washington O. K.’d” under 
newest improvement program. 5 

We have bloodtested for many years to stop transmissible disease (Pullorum 
or “BWD”) at its source, * * * Our testing tolerance is exactly 10 times as 
stringent as required of hatcheries to qualify under the U. S. Pullorum tested 
program of the National Poultry Improvement Plan. 

Washington Leghorns * * * For more than 20 years our foundation stock 
has been painstakingly trapnested and pedigreed for all the qualities the poultry- 

“men need for greater success. 

New Hampshires for Layers * * * We have done our trapnesting and ped- 
igreeing since 1939, * * * If bought primarily for egg production or breeding 
the Special grade will be the best. They are all from individually pedigreed males 
of dams of records of 200 to 275 eggs, mated to advanced R.O. P.males * * *, 


Depiction of “World Record 5-bird pen,” accompanied by the fol- 
lowing statement: 


World Record 5-bird pen, national contest at Glen Ellyn, Illinois, 1927-28, bred 
by the originator of our strain and incorporated into Demonstration Farm founda- 
tion stock. 
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Depictions of three White Leghorn hens and a number of trophies, 
accompanied by the following representation : 


“Meet The Champs”: 1st and 2d highest all-time record holders at N. Y. State 
national egg laying contest, Long Island, out of over 14,000 birds competing 
from 1921 to 1936. Lower Right: Leader of 442 entries at California contest, 
7 straight months. Below: Trophies of our strain. 


Par. 4. Through the use of the statements and representations here- 
inabove set forth, and others similar thereto not specifically set out 
herein, respondents have represented, directly and by implication, that 
their chickens and baby chicks have received the approval or endorse- 
ment of the State agency administering the National Poultry Improve- 
ment Plan in the State of Washington; that Washington Breeders As- 
sociation is a cooperative association composed of various poultry 
hatcheries and dealers operating as a cooperative association, and that 
the chicks sold by them are produced by their own flocks; that they 
operate a demonstration farm whereon they demonstrate improved 
methods of breeding, producing and caring for poultry for the benefit 
of poultry producers generally; that they are United States Record of 
Performance poultry breeders and operate poultry breeding plants 
under the supervision of an official for the agency supervising the Na- 
tional Poultry Improvement Plan administered by the Bureau of Ani- 
mal Industry, United States Department of Agriculture, in coopera- 
tion with official State agencies; that they produce a better grade of 
chicks under the newest poultry improvement programs sponsored 
and approved by the State agency administering the National Poultry 
Improvement Plan in the State of Washington; that their chickens and 
baby chicks have been bloodtested for pullorum or bacilliary white 
diarrhea disease by methods and under a program that are 10 times 
more stringent than the methods and program provided in the Na- 
tional Poultry Improvement Plan and that their chickens and baby 
chicks are 10 times as free of pullorum and bacilliary white diarrhea 
as are United States pullorum tested flocks generally; that they have’ 
for more than 20 years trapnested and pedigreed their foundation stock 
of Washington Leghorn chickens; that their New Hampshire chickens 
have been trapnested and pedigreed since 1939, and that their New 
Hampshire baby chicks are the progeny of pedigreed males of dams 
with records of 200 to 275 eggs, mated to R. O. P. males; that they are 
the holders of the world record 5-bird pen national contest depicited 
on pages 3 and 5 of booklet entitled “Chicks with a future” and that 
the breeding and qualities of the prize-winning hens pictured on said 
pages and of the poultry which won the trophies shown on page 5 
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of said booklet are concentrated in the chickens and baby chicks of the 
respondents, and that they were awarded the trophies. 

Par. 5. The foregoing statements and representations are grossly 
exaggerated, false, and misleading. In truth and in fact, respondents’ 
chickens and baby chicks have not received the approval or endorse- 
ment of the official poultry agency administering the National Poultry 
Improvement Plan in the State of Washington. Respondents are 
not operating as a cooperative breeders’ association but are conducting 
their business as a copartnership and as a private enterprise operated 
for profit. Very few of the chicks sold by them are produced by their 
own flocks. Their principal business is that of operating a commercial 
hatchery in which chicks are hatched from eggs purchased by them 
from outside sources. Their limited breeding facilities are not such 
as to be properly designated or referred to as a demonstration farm, 
and they do not demonstrate improved methods of breeding, produc- 
ing, and caring for poultry for the benefit of poultry producers 
generally. Respondents are not United States Record of Performance 
poultry breeders and do not operate poultry breeding plants under 
the supervision of an official for the agency supervising United States 
k. O. P. work in the State of Washington. Respondents do not 
produce a better grade of chicks under the newest improvement pro- 
gram sponsored by the State agency administering the National 
Poultry Improvement Plan in the State of Washington. Respondents’ 
method of blood-testing is not 10 times as stringent as required by 
the United States pullorum tested program of the National Poultry 
Improvement Plan, and their chickens and baby chicks are not 10 
times as free of pullorum as are United States pullorum tested chickens 
or baby chicks. Respondents have not trapnested and pedigreed 
their foundation stock of Washington Leghorns for more than 20 
years. They have not trapnested and pedigreed their New Hamp- 
shire foundation stock since 1939, and baby chicks produced from 
foundation stock New Hampshires are not the progeny of individual 
pedigreed males of dams of records of 200 to 275 eggs mated to 
R. O. P. males. The trapnesting done by respondents is so limited 
as to be substantially without value and such trapnesting as they 
actually do is negligible as compared with their total sales. Outside 
poultry raisers supplying eggs to respondents do not trapnest their 
hens. Respondents are not thé holders of the world record 5-bird pen 
as depicted on pages 3 and 5 of their pamphlet entitled “Chicks With 
A Future.” This record was held by others long prior to the time 
respondents began business; and the breeding and qualities of the 
prize-winning hens depicted on said pages and of the poultry which 
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won the trophies shown on page 5 of said booklet are not concentrated 
in respondents’ chickens and baby chicks, and said trophies were not 
awarded to respondents. 

Par. 6. A United States R. O. P. breeder is understood by members 
of the poultry industry to be one operating a poultry breeding plant 
under the official State agency cooperating with the Bureau of Animal 
Industry, United States Department of Agriculture. United States 
R. O. P. embraces records of egg production and body weight made on 
the breeder’s premises under official supervision and similar records 
made at officially conducted egg-laying contests when such records are 
passed upon by the official State inspector or official State supervisor 
and when the individual birds meet other United States Record of Per- 
formance requirements. Chicks and hatching eggs produced under 
said plan lose their identity as provided by the rules and regulations 
whenever purchased for resale by one not participating in the plan. 

Par. 7. The use by the respondents of the words “Breeders Asso- 
ciation” in the trade name “Washington Breeders Association” and in 
their advertising material has created confusion in the minds of the 
purchasing public and has led the purchasing public to believe that 
said organization is a cooperative poultry breeders association united 
in a common effort and purpose to advance and improve methods of 
breeding chickens and to disseminate knowledge thereof among mem- 
bers of the poultry industry. 

Par. 8. The use by the respondents of the acts and practices herein 
set forth has the tendency and capacity to and does mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations and claims are 
true, and causes and has caused a substantial portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase 
substantial quantities of respondents’ chickens and baby chicks. 

Par. 9. The aforesaid acts and practices of respondents as herein 
alleged are all to the injury and prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 25, 1944, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Norman Collins and Roy Montgomery, individuals trading as Wash- 
ington Breeders Association, charging them with the use of unfair and 
deceptive acts and practices In commerce in violation of the pro- 
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visions of said act. After the issuance of said complaint and the filing 
of the answer of the respondents thereto, testimony and other evidence 
in support of and in opposition to the allegations of said complaint 
were taken before a trial examiner of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
upon said complaint, answer thereto, testimony and other evidence, 
report of the trial examiner upon the evidence and exceptions filed 
thereto, and briefs filed in support of the complaint and in opposition 
thereto (oral argument not having been requested) ; and. the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 
FINDINGS AS TO THE FACTS 


Paracrapry 1. Respondents, Norman Collins and Roy Montgomery, 
are individuals trading and doing business under the name and style 
of Washington Breeders Association, with their office and principal 
place of business located at Alderwood Manor in the State of 
Washington. 

Par. 2. Respondents are now, and for several years last past have 
been, engaged in the sale and distribution of chickens and baby chicks. 
Respondents cause their said chickens and baby chicks, when sold by 
them, to be transported from their aforesaid place of business in the 
State of Washington to purchasers thereof located in various other 
States of the United States. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in said chickens 
and baby chicks in commerce among and between the various States 
of the United States. 

Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their chickens and baby 
chicks, respondents have made false, deceptive, and misleading state- 
ments and representations concerning their products in advertise- 
ments in newspapers and trade journals and in advertising folders, 
pamphlets, circular letters, and in other advertising media. Among 
and typical of such false statements and representations disseminated 
as aforesaid are the following: 


ROCKS—Genuine J. W. Parks Barred Plymouth Rocks and Rutter R. O. P. 
White Rocks. Pedigreed trapnest record males of 211 to 300 egg records direct 
from these two most famous breeders produce our Special grade chicks in these 
two breeds. 
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We have bloodtested for many years to stop transmissible disease (Pullorum 
or “BWD”) at its source * * * Our testing tolerance is exactly 10 times as 
stringent as required of hatcheries to qualify under the U. S. Pullorum tested 
program of the National Poultry Improvement Plan. 


Par. 4. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not specifically set out 
herein respondents represent, directly or by implication, that they are 
United States Record of Performance breeders and operate poultry 
breeding plants or hatcheries under the supervision of an official State 
agency supervising the National Poultry Improvement Plan admin- 
istered by the Bureau of Animal Industry, United States Department 
of Agriculture, in cooperation with official State agencies and that 
respondents’ testing tolerance for pullorum or bacillary white diarrhea 
disease is exactly 10 times as stringent as the requirements of the 
National Poultry Improvement Plan for testing for pullorum or 
bacillary white diarrhea disease. 

Par. 5. A United States Record of Performance breeder or hatch- 
ery is understood by members of the poultry industry to be one 
operating under an official State agency cooperating with the Bureau 
of Animal Industry, United States Department of Agriculture, under 
what is known as the National Poultry Improvement Plan. The 
National Poultry Improvement Plan as approved by the Secretary of 
Agriculture has for its objective, among other things, improvement 
in the production and breeding qualities of poultry and authoritative 
identification of breeding stock, hatching eggs and chicks, with respect 
to quality by describing them in terms uniformly accepted in all parts 
of the United States. Certain official terminology described by the 
plan, such as “United States Record of Performance” or “Record of 
Performance” and the abbreviations thereof, “U. S. R. O. P.” and 
“R. O. P.,” has acquired definite meaning throughout the industry and 
trade and when used to describe specified fowls indicates that each 
thereof has an official performance or lineage record. 

Par. 6. In truth and in fact, respondents are not United States 
Record of Performance poultry breeders and do not operate poultry 
breeding plants under the National Poultry Improvement Plan. The 
testing tolerance followed by the respondents in bloodtesting for 
pullorum or bacillary white diarrhea is not 10 times as stringent as 
required by hatcheries to qualify under the program of the National 
Poultry Improvement Plan. Under the designation of “Pullorum 
control” the National Poultry Improvement Plan provides for various: 
classifications of fowls tested for pullorum disease. The first classifi- 
cation so provided is “U. S. pullorum-tested,” in which class are placed. 
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all fowls tested for pullorum disease, which tests permitted the maxi- 
mum tolerance for U. S. pullorum-tested flocks of less than 10 percent 
prior to 1941. The second classification is known as “U. S. pullorum- 
control” class, in which the maximum tolerance must be less than 2 
percent. The third class is known as “U. S. pullorum-passed” class, 
in which class no reactors at all remain on the last test ; and the fourth 
and final class is “U. 8. pullorum-clean” class, in which flocks to be so 
designated must not contain reactors in either of two consecutive tests 
not less than 6 months apart, the last test being made within the 
testing year immediately preceding the date of sale of hatching eggs, 
chicks, or breeding stocks. The practice of the respondents of refer- 
ring to the pollurum-testing program of the National Poultry Im- 
provement Plan generally, without indicating that their testing pro- 
gram is more stringent only as to certain classifications and less 
stringent as to others, has the tendency and capacity of misleading 
purchasers and prospective purchasers into the belief that respondents’ 
testing program is more strict than the entire program of the National 
Poultry Improvement Plan. 

Par. 7. In addition to the acts and practices hereinabove, described, 
the respondents, through the use of the trade name “Washington 
Breeders Association” and by means of statements and representations 
in their various advertising material, have falsely represented the 
size and nature of their business. By means of such trade name and 
other representations, the respondents represent that their concern 
is operated by manager and associate manager and that the chicks sold 
by their concern are produced by their own flocks. In furtherance of 
such representations, the respondent Norman Collins is designated as 
“manager” and the respondent Roy Montgomery as “associate man- 
ager.” In truth and in fact, respondents’ organization is not a group 
of concerns engaged in the business of breeding poultry and is not 
an “association” as understood by the public and by members of the 
industry, but, instead, is a copartnership composed of the respondents, 
Norman Collins and Roy Montgomery. Said copartnership does not 
have any branches or subsidiary concerns connected with it and does 
not own all the flocks from which its chicks are produced. Instead, 
the principal business of the copartnership is the operation of a com- 
mercial hatchery in which a substantial portion of its chicks are 
hatched from eggs purchased by it from outside sources. 

Par. 8. The use by the respondents of the acts and practices herein 
set forth has a tendency and capacity to, and does, mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations, and claims are 
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true and causes, and has caused, a substantial portion of the purchasing 
public because of such erroneous and mistaken belief, to purchase sub- 
stantial quantities of respondents’ chickens and baby chicks. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondents, 
testimony and other evidence in support of the complaint and in op- 
position thereto taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon the 
evidence and exceptions filed thereto, and briefs filed in support of 
the complaint and in opposition thereto; and the Commission having 
made its findings as to the facts and its conclusion that the respondents 
have violated the provisions of the Federal Trade Commission Act: 

It is ordered, that the respondents, Norman Collins and Roy Mont- 
gomery, individually and trading as Washington Breeders Associa- 
tion or trading under any other trade name, and their respective 
representatives, agents, and employees, directly or through any cor- 
porate or other device in connection with the offering for sale, sale, 
and distribution of chickens and baby chicks or other poultry in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, that respondents are 
R. O. P. poultry breeders or that they operate a poultry plant under 
the supervision of an official from the agency supervising United 
States Record of Performance work. 

2. Representing that the tolerance allowed by the respondents in 
testing for pullorum or bacillary white diarrhea is more stringent than 
that allowed under the National Poultry Improvement Plan; pro- 
vided, however, that if a comparison is made between the tolerance 
followed by respondents and that of any particular classification under 
the National Poultry Improvement Plan, then the classification so 
used for comparison shall be definitely and clearly stated. 

3. Using the term “Washington Breeders Association” or the term 
“Association” or any other term of similar import or meaning in 
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respondents’ trade name or in any other manner to designate or de- 
scribe respondents’ business. 

4. Representing, directly or by implication, that the respondents 
are an organization composed of a group of concerns engaged in the 
business of breeding poultry. 

5. Representing, directly or by implication, that chicks produced 
from eggs purchased from other suppliers are in fact produced by 
respondents’ flocks. 

It is further ordered, that this order shall not be construed as pro- 
hibiting representations that respondents’ baby chicks are R. O. P. 
sired when such chicks have actually been sired by males which have 
been officially banded with U. S. R. O. P. sealed and numbered official 
leg bands and duly registered as such; or representations that the flocks 
supplying the eggs from which the baby chicks are hatched are headed 
by R. O. P. males when the flocks concerning which such representations 
are made are segregated and headed by such officially banded R. O. P. 
males; provided, however, that such representations are not made in 
such a manner as to represent, directly or by implication, that the baby 
chicks so offered for sale are U.S. R. O. P. chicks, or that the respondents 
are participants in the National Poultry Improvement Plan. . 

[tis further ordered, that the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MATTER OF 


CURTIS-ELLIOTT, INC. AND LEROY H. HUTTNER 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5231. Complaint, Oct. 6, 1944—Decision, July 11, 1946 


Where a corporation and an individual—its president, treasurer and principal 
stockholder—who controlled and directed its policies and practices, engaged 
in the competitive interstate sale and distribution of watches and jewelry— 

Sold and distributed said products to the public by means of lottery sales plans 
and methods, including a so-called club plan under which each customer 
participant who contracted to pay $45 in weekly installments for jewelry 
or a watch, received a so-called advertising or gift coupon bearing a certain 
number and date, which entitled him during a period of 50 weeks, to a chance 
to receive $1,000, $200, $100, $50, $25, $5 or $1, whenever the number on the 
coupon corresponded with the figures making up the total weekly sales on the 
New York stock exchange as published in the Monday New York Times; 
contrary to an established public policy of the United States Government 
and in competition with many who did not use sales plans involving chance 
or lottery or contrary to public policy ; fi 

With the result that many persons were attracted by said sales plans and the 
element of chance connected therewith, and were thereby induced to pur- 
chase said jewelry and watches in preference to those of said competitors, 
and with a tendency and capacity thereby to unfairly divert trade in com- 
merce from their said competitors, whereby substantial injury was done by 
them to competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair acts and practices 
therein. 

Before Vr. Andrew B. Dwwall, trial examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 


Mr. Herbert G. Kreisberg, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission having reason to believe that Curtis-Elliott, Inc., a corpor- 
ation and Leroy H. Huttner, an individual, and officer of Curtis- 

Elliott, Inc., hereinafter referred to as respondents, have violated the 
provisions of said act, nd it appearing that a proceeding by it in 
respect thereof would be in the interest of the public, hereby issues 
its complaint stating its charges in that respect as follows: 

ParacraPpH 1. Respondent Curtis-Elliott, Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
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State of New York, with its office and principal place of business 
located at 67 West Forty-fourth Street in the city of New York, N. Y. 

Respondent Leroy H. Huttner is president, treasurer, and principal 
stockholder of respondent corporation Curtis-Elliott, Inc., and formu- 
lates, controls and directs its policies and practices. Respondent Leroy 
H. Huttner has his offices at the same address as that of the corporate 
respondent. Said respondents act together and in cooperation with. 
each other in doing the acts and things hereinafter alleged. 

Par. 2. Respondents are now and for more than one year last past 
have been engaged in the sale and distribution of watches and jewelry 
to purchasers located at points in the various States of the United 
States and in the District of Columbia. Respondents cause and have 
caused said watches and jewelry when sold to be transported from their 
aforesaid place of business in the city of New York, N. Y. to purchasers 
thereof at their respective points of location in various States of the 
United States and in the District of Columbia. There is now and has 
been for more than 1 year last past a course of trade in said watches 
and jewelry in commerce between and among the various States of the 
United States and in the District of Columbia. 

In the course and conduct of their business respondents are and have 
been in competition with other corporations, and with individuals and 
partnerships engaged in the sale and distribution of like or similar 
merchandise in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business as above described 
herein, respondents are now and have been selling and distributing 
said merchandise to members of the purchasing public by means of 
sales plans or methods which involve the operation of a game of 
chance, gift enterprise or lottery scheme. One of the said sales plans 
or methods is substantially as follows: 

Members of the purchasing public are solicited by respondents’ 
agents or representatives to purchase a watch under a so-called club 
plan. Respondents supply each purchaser participating in the plan 
with a “purchase agreement” or contract of purchase. Said agreement 
or contract provides for the sale by respondents of jewelry or a watch 
to such purchaser for the sum of $45, which sum is to be paid weekly 
until the amount of $45 is paid; respondents also furnish each customer 
who agrees or contracts to purchase the jewelry as aforesaid, a so-called 
advertising or gift coupon, bearing a serial number and date. The 
following legend is printed on each of said coupons: 
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CURTIS-ELLIOTT, INC. 
GIFT COUPON 


It is distinctly understood that no cash consideration or compensation directly 
or indirectly is required to obtain this coupon and that no purchase of Jewelry 
or other Merchandise is required.to enter into this contest or to be informed as 
to the prizes. 

OFFERED FREE TO THE PUBLIC 


Eliminate the first figure and take the following five figures of the N. Y. Stock 
Exchange total weekly sales as published every Monday morning (in the N. Y. 
Times). If they correspond at any time during 50 consecutive weeks from the 
date of THIS ADVERTISING COUPON with the number and date stamped 
thereon which is GIVEN AWAY FREE TO THE PUBLIC, we will distribute to 
holders of record upon presenting Same within a week of appearance. 


$1,000.00 IN CASH 
If the above five figures should correspond Reversed we will distribute to 


holders of record. 
_ $200.00 IN CASH 


If the five figures Straight or Reversed should end with one higher or one lower 
than the numbers on this coupon we will distribute to holders of record. 


$100.00 IN CASH 


Now eliminate the first two figures of the Stock Exchange Report. If the 
‘following four figures should correspond with the last four figures on this circular 
we will distribute to holder of record. 


$50.00 IN CASH 


If the last four figures sds Suakeots Reversed we will distribute to holders of 
record. 
$25.00 IN CASH 


If the last three figures correspond Straight or Reversed we will distribute to 
holders of record. 
$5.00 IN CASH 


If the last two figures correspond we will distribute to holders of record. 
$1.00 IN CASH 


No employee conected with Curtis-Elliott, Inc. or any of their immediate 
families may participate in this contest. 


Purchasers of respondents’ merchandise are thus entitled to a chance 
to receive the sum set out on the coupon each week while their payments 
for said merchandise are being made or while their purchase agreement 
is in effect. 

Par. 4. Respondents have sold and distributed their merchandise to 
members of the purchasing public in accordance with the aforesaid 
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sales plans or methods. In so selling and distributing their merchan- 
dise, respondents have conducted lotteries in accordance with the sales 
plans or methods hereinabove set forth. The use by respondents of 
said sales plans or methods in the sale of their merchandise and the 
sale of such merchandise by and through the use thereof, and by the 
aid of said methods in a practice contrary to an established public 
policy of the Government of the United States. 

Par. 5. The sale of merchandise to the purchasing public, in the 
manner, and by the plan or method hereinabove set forth, involves a 
game of chance or lottery in the sale of said merchandise wherein 
purchasers of respondents’ merchandise may secure a cash prize in 
addition to receiving said merchandise. Many persons, firms, and 
corporations who sell and distribute watches and jewelry in competi- 
tion with respondents, as above alleged, do not use said methods or 
sales plans or any methods or plans involving a game of chance or 
lottery or any other method contrary to public policy. Many persons 
are attracted by said sales plans or methods employed by respondents 
in the sale and distribution of their jewelry and watches and in the 
element of chance connected therewith and are thereby induced to 
purchase said jewelry and watches in preference to jewelry and 
watches of said competitors, or respondents who do not use the same 
or similar methods. The use of said methods by respondents, because 
of said game of chance has a tendency and capacity to unfairly divert 
trade in commerce between and among the various States of the United 
States and in the District of Columbia to respondents from their said 
competitors who do not use the same or similar methods, and as a 
result thereof substantial injury is being and has been done by re- 
spondents to competition in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 6. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondents’ competitors, and constitute unfair methods of competition 
in commerce, and unfair acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Rerort, FINDINGS As TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 6th day of October, 1944, 
issued and served its complaint in this proceeding upon respondents, 
Curtis-Elliott, Inc., a corporation, and Leroy H. Huttner, an individ- 
ual and officer of Curtis-Elliott, Inc., charging them with the use of 
unfair methods of competition and unfair acts and practices in com- 
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merce in violation of the provisions of said act. On December 16, 
1944, the respondents filed their answer in this proceeding. At a 
hearing held in New York on July 20, 1945, a stipulation as to the 
facts in the case was entered into between counsel for the Commission 
and counsel for the respondents, and read into the record, whereby it 
was stipulated and agreed that, subject to the approval of the Com- 
mission, said stipulated facts may be taken as the facts in this pro- 
ceeding and in lieu of testimony in support of the charges stated in 
the complaint or in opposition thereto, and that the said Commission 
may proceed upon said stipulated facts to make its report, stating its 
findings as to the facts and its conclusion based thereon and enter its 
order disposing of the proceeding without the presentation of argu- 
ment or the filing of briefs. Respondents specifically waived the 
filing of a trial examiner’s report. Thereafter this proceeding regu- 
larly came on for final hearing before the Commission in said com- 
plaint, answer, and stipulated facts. Said stipulation having been 
approved by the Commission, the Commission, having duly considered 
the same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes its findings as to 
the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Curtis-Elliott, Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 67 West Forty-fourth Street in the city of New York, N. Y. 

Respondent Leroy H. Huttner is president, treasurer, and principal 
stockholder of respondent corporation, Curtis-Elliott, Inc., and formu- 
lates, controls, and directs its policies and practices. Respondent 
Leroy H. Huttner has his offices at the same address as that of the cor- 
porate respondent. Said respondents act together and in cooperation 
with each other in doing the acts and things hereinafter described. 

Par. 2. Respondents, during the years 1941 and 1942, were engaged 
in the sale and distribution of watches and jewelry to purchasers 
located at points in the various States of the United States and in 
the District of Columbia. Respondents caused said watches and 
jewelry, when sold, to be transported from their aforesaid place of 
business in the city of New York, N. Y., to purchasers thereof at their 
respective points of location in various States of the United States and 
in the District of Columbia. During the times mentioned herein the 
respondents have maintained a course of trade in said watches and 
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jewelry in commerce between and among the various States of the 
United States and in the District of Columbia. 

In the course and conduct of their business respondents have been 
in competition with other corporations and with individuals and 
partnerships engaged in the sale and distribution of like or similar 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business as above de- 
scribed herein, respondents sold and distributed said merchandise to 
members of the purchasing public by means of sales plans or methods 
which involve the operation of a game of chance, gift enterprise, or 
lottery scheme. One of the said sales plans or methods was sub- 
stantially as follows: | 

Members of the purchasing public are solicited by respondents’ 
agents or representatives to purchase a watch under a so-called “club” 
plan. Respondents supply each purchaser participating in the plan 
with a “purchase agreement” or contract of purchase. Said agreement 
or contract provides for the sale by respondents of jewelry or a watch 
to such purchaser for the sum of $45, which is to be paid in weekly 
payments until the amount of $45 is paid; respondents also furnish 
each customer who agrees or contracts to purchase the jewelry as 
aforesaid, a so-called advertising or gift coupon bearing a serial num- 
ber and date. The following legend is printed on each of said 
coupons: 


Series No. 23866 Date 9/10/41 


CURTIS-ELLIOTT, INC. 
GIFT COUPON 


‘It is distinctly understood that no cash consideration or compensation directly 
or indirectly is required to obtain this coupon and that no purchase of Jewelry or 
other Merchandise is required to enter into this contest or to be informed as 
to the prizes. 


OFFERED FREE TO THE PUBLIC 


Eliminate the first figure and take the following five figures of the N. Y. Stock 
Exchange total weekly sales as published every Monday morning (in the N. Ye, 
Times). If they correspond at any time during 50 consecutive weeks from the 
date of THIS ADVERTISING COUPON with the number and date stamped 
thereon which is GIVEN AWAY FREE TO THE PUBLIC, we will distribute to 
holders of record upon presenting same within a week of appearance 


$1,000.00 IN CASH 


If the above five figures should correspond Reversed we will distribute to 
holders of record 
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$200.00 IN CASH 


If the five figures Straight or Reversed should end with one higher or one lower 
than the numbers on this coupon we will distribute to holders of record 


$100.00 IN CASH 


Now eliminate the first two figures of the Stock Exchange Report. If the 
following four figures should correspond with the last four figures on this circular 
we will distribute to holder of record 


$50.00 IN CASH 


If the last four figures correspond Reversed we: will distribute to holders of 
record : 


$25.00 IN CASH 


If the last three figures correspond Straight or Reversed we will distribute 
to holders of record 


$5.00 IN CASH - 
If the last two figures correspond we will distribute to holders of record 
$1.00 IN CASH 


No employee connected with Curtis-Elliott, Inc. or any of their immediate 
families may participate in this contest. 


Purchasers of respondents’ merchandise are thus entitled to a 
chance to receive the sum set out on the coupon each week while their 
payments for said merchandise are being made or while their pur- 
chase agreement is in effect. 

Par. 4. Respondents have sold and distributed their merchandise to 
members of the purchasing public in accordance with the aforesaid 
sales plans or methods. In so selling and distributing their mer: 
chandise, respondents have conducted lotteries in accordance with the 
sales plans or methods hereinabove set forth. The use by respondents 
of said sales plans or methods in the sale of their merchandise and 
the sale of such merchandise by and through the use thereof, and by 
the aid of said methods is a practice contrary to an established public 
policy of the Government of the United States. 

Par, 5. The sale of merchandise to the purchasing public, in the 
manner and by the plan or method hereinabove set forth, involves a 
game of chance or lottery in the sale of said merchandise wherein 
purchasers of respondents’ merchandise may secure a cash prize in 
addition to receiving said merchandise. Many persons, firms, and 
‘corporations who sell and distribute watches and jewelry in competi- 
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tion with respondents, as above found, do not use said methods or 
sales plans or any methods or plans involving a game of chance or 
lottery or any other method contrary to public policy. Many persons 
are attracted by said sales plans or methods employed by respondents 
in the sale and distribution of their jewelry and watches and in the 
element of chance connected therewith and are thereby induced to 
purchase said jewelry and watches in preference to jewelry and 
watches of said competitors of respondents who do not use the same or 
similar methods. The use of said methods by respondents, because of 
said game of chance, has a tendency and capacity to unfairly divert 
trade in commerce between and among the various States of the United 
States and in the District of Columbia to respondents from their said 
competitors who do not use the same or similar methods, and as a result 
thereof substantial injury has been done by respondents to competition 
in commerce between and among the various States of the United 
States and in the District of Columbia. 


< CONCLUSION 


The aforesaid acts and practices of respondents as herein found 
are all to the prejudice and injury of the public and of respondents’ 
competitors, and constitute unfair methods of competition in com- 
merce and unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents and a.stipulation as to the facts entered upon the record 
between counsel for the Federal Trade Commission and counsel for 
respondents, which provides, among other things, that the Com- 
mission may proceed upon said statement of facts to make its report 
stating its findings as to the facts (including inferences which it may 
draw from said stipulated facts) and its conclusion based thereon, 
and enter its order disposing of the proceeding without the filing of 
briefs or the presentation of argument, and which waives the filing 
of a report upon the evidence by the trial examiner; and the Com- 
mission having made its findings as to the facts and its conclusion that 
said respondents have violated the provisions of the Federal Trade 
Commission Act; 

It is ordered, that the respondents, Curtis-Elliott, Inc., a corpora- 
tion, its officers, representatives, agents and employees, and Leroy H. 
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Huttner, an individual, and his representatives, agents and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale and distribution of watches, jewelry or any 
other merchandise in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from: 

(1) Selling and distributing any merchandise by means of any sales, 
plan or method involving the use of a game of chance, gift enterprise 
or lottery scheme; 

(2) Supplying to or placing in the hands of others any merchandise 
together with a sales plan or method involving the use of a game of 
chance, gift enterprise or lottery scheme by which said merchandise is 
to be, or may be, sold or distributed to the purchasing public. 

It is further ordered, that the respondents shall, within 60 days, 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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WILLIAM J. ELLISON, INC., AND ALBERT A. CHAPMAN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN ACT OF CON- 
GRESS APPROVED OCT. 14, 1940 


Docket 5327. Complaint, May 29, 1945—Decision, July 23, 1946 


Where a corporation and an individual, its president, treasurer, and principal 
stockholder who controlled and directed its policies and practices, engaged 
in the competitive interstate sale and distribution of men’s suits and over- 
coats— 

Sold and distributed said products to members of the purchasing public through 

' sales plans which involved the operation of a game of chance, gift enter- 
prise or lottery scheme, including, as typical, a so-called club plan under 
which they supplied each participant who had undertaken to pay a specified 
sum in weekly installments of $1 or $2 for the garment selected, an adver- 
tising or gift coupon, bearing a serial number and date, and stating that 
they would give the garment free to the holder in the event that during the 
period of his contract the last three figures of the treasury balance as 
published in the New York Times should correspond with the number stamped 
on the coupon; and in partial compliance with such plan gave the garment 
without further charge to contracting participants who held winning num- 
bers as above described ; and made use thereby of a game of chance whereby 
purchasers might secure garments at a price substantially less than their 
retail value, contrary to an established policy of the United States Govern- 
ment and in competition with many who do not use methods contrary to 
public policy ; 

With the result that many persons were attracted by said sales plans and the 
element of chance connected therewith, and were thereby induced to pur- 
chase said garments in preference to those of aforesaid competitors, and with 
tendency and capacity to unfairly divert trade in commerce to them from 
their said competitors, to the substantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and of their competitors, and 
constituted unfair methods of competition in commerce and unfair acts and 
practices therein. 


In a proceeding in which complaint charged respondents, among other things, 
with violating the Wool Products Labeling Act, and in which it appeared 
that, prior to the issuance of said complaint, it was the practice of the 
respondents to place upon the bolts of woolens from which their customers 
selected the materials for their garments, substitute tags or labels which 
did not contain all the information required by the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder, but that 
the respondents had since changed such labels and tags so that they there- 
after did contain the information thus required, it was the conclusion of 
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the Commission that said count of the complaint charging violations of said 
Wool Products Labeling Act should be dismissed without prejudice. 


Before Mr. Andrew B. Duwall, trial examiner. : 

Mr. J. W. Brookfield, Jr., and Mr. George M. Martin for the Com- 
mission. 

Mr. Warren H. Mayell, of New York City, for respondents. 


CoMPLAINT 


_ Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that William J. Ellison, Inc., a corporation, 
and Albert A. Chapman, an individual and president of said corpora- 
tion, hereinafter referred to as respondents, have violated the provi- 
sions of said act and the rules and regulations promulgated under the 
Wool Products Labeling Act of 1939, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 
Count I 


Paracrapy 1, Respondent William J. Ellison, Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of New York with its office and principal place of business 
located at 545 Fifth Avenue, in the city of New York. 

Respondent Albert A. Chapman is president, treasurer, and princi- 
pal stockholder of respondent corporation, William J. Ellison, Inc., 
and formulates, controls and directs its policies and practices. Re- 
spondent Albert A. Chapman has his office and principal place of 
business at the same address as that of the corporate respondent. Said 
respondents act together and in cooperation with each other in doing 
the acts and things hereinafter alleged. 

Par. 2. Respondents are now and for more than 1 year last past 
have been engaged in the sale and distribution of men’s garments, in- 
cluding suits and overcoats, to purchasers thereof located at various 
points in the United States and in the District of Columbia. Re- 
spondents cause and have caused said garments, when sold, to be 
transported from their aforesaid place of business in the city of New 
York, New York, to purchasers thereof at their respective points of 
location in various States of the United States and in the District of 
Columbia. There is now and has been for more than 1 year last past 
a course of trade in said garments in commerce between and among the 
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various States of the United States and in the District of Columbia. 

In the course and conduct of their businesss respondents are in com- 
petition with other corporations and with individuals and partner- 
ships engaged in the sale and distribution of like or similar merchan- 
dise in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, as above de- 
scribed herein, respondents are now and have been selling and dis- 
tributing said garments to members of the purchasing public by means 
of sales plans and methods which involve the operation of a game of 
chance, gift enterprise or lottery scheme. One of said sales plans or 
methods is substantially as follows: 

Members of the purchasing public are solicited by respondents 
agents or representatives to purchase a suit or overcoat under a so- 
called club plan. Respondents supply each purchaser participating 
in the plan with a purchase agreement or contract of purchase. Said 
agreement or contract provides for the sale by respondents of a gar- 
ment to such purchaser for the sum of $48 which contract provides 
that the sum of $2 is to be paid weekly until the said full amount is 
paid. Respondents also furnish each customer who agrees or con- 
tracts to purchase one of said garments, as aforesaid, a so-called adver- 
tising or gift coupon bearing a serial number or date. The following 
legend is printed on each of said coupons: 

NoNS1GH Datel eile otk pl Sy 
We want the public to know that we are in the Men’s Tailoring Business. 


And to have same known we have decided to distribute some of our Advertis- 
ing money among the public thereby directly benefitting those to whom we cater. 


y 


HERE IS OUR PROPOSITION 


If the last three figures of the U. S. Treasury Balance as published in the 
New York Times on Tuesday, Wednesday, Thursday, Friday and Saturday 
corresponds at any time during 24 consecutive weeks from the date of this 
advertising circular with the numbers stamped hereon, which is given away 
absolutely free to the public, we will give to any holder of record upon presenting 
same at our office within a week of publication, one 

$48 
TAILOR MADE Suit, Topcoat or Overcoat 
Advertising Coupon 
Wm. J. Ellison, Inc. 
DESIGNERS 
AND 
TAILORS 
Backed by 20 Years Experience 
545 Fifth Avenue, 
New York, N. Y. 
This circular is given away absolutely free to the public. 
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Purchasers of respondents’ garments are thus entitled to a chance 
to receive their suits for the amount of $2 or any amount up to full 
purchase price of $48 while their purchase agreement is in effect. 
Respondents have used other purchase agreementts and other coupons 
embodying the distribution of their suits by chance but all of said 
agreementts and coupons embody the same principle of distributing 
their garments by lot or chance. 

Par. 4. Respondents have sold and distributed their garments to 
members of the purchasing public in accordance with the aforesaid 
sales plans or methods. In so selling or distributing their garments 
respondents have conducted lotteries in accordance with sales plans 
or methods hereinabove set forth. The use by respondents of said 
sales plans or methods in the sale of their garments and the sale of 
such garments by and through the use thereof and by the aid of said 
methods is a practice contrary to an established public policy of the 
Government of the United States. 

Par. 5. The sale of the garments to the purchasing public in the 
manner and by the plan or method hereinabove set forth involves a 
game of chance or lottery in the sale of said garments wherein pur- 
chasers of respondents’ garments may secure their said garments at 
a price substantially less than the retail value thereof. Many persons, 
firms, and corporations who sell and distribute men’s suits and other 
goods in competition with respondents; as above alleged, do not use 
said methods or sales plans, or any methods or plans involving a game 
of chance or lottery, or any other method contrary to public policy. 
Many persons are attracted by said sales plans or methods employed by — 
respondents in the sale and distribution of their garments and in the 
element of chance connected ‘therewith, and are thereby induced to 
purchase said garments in preference to garments of said com- 
petitors of respondents who do not use the same or similar methods. 
The use of said methods by respondents because of said game of 
chance has a tendency and capacity to unfairly divert trade in com- 
merce between and among the various States of the United States and 
in the District of Columbia to respondents from their said competitors 
who do not use same or similar methods, and as a result thereof sub- 
stantial injury is being and has been done by respondents to competi- 
tion in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 6. The aforesaid acts and: practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair methods of competi- 
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tion in commerce and unfair acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Count IT 


Paracrary 1. Respondent William J. Ellison, Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of New York with its office and principal place of business 
located at 545 Fifth Avenue, in the city of New York. 
Respondent Albert A. Chapman is president, treasurer, and prin- 
cipal stockholder of respondent corporation, William J. Ellison, Inc., 
and formulates, controls, and directs its policies and practices. Re- 
spondent Albert A. Chapman has his office and principal place of 
business at the same address as that of the corporate respondent. 
Said respondents act together and in cooperation with each other in 
doing the acts and things hereinafter alleged. 
Par. 2. The respondents are engaged in the introduction and manu- 
facture for introduction into commerce, and in the sale, transporta- 
tion, and distribution of wool products, as such products are defined 
in the Wool Products Labeling Act of 1939, in commerce as “com- 
merce” is defined in said act, and in the Federal Trade Commission 
Act. Many of respondents’ said products are composed in whole or 
in part of wool, reprocessed wool, or reused wool, as those terms are 
defined in the Wool Products Labeling Act of 1939, and such products 
are subject to the provisions of said act and the rules and regulations 
promulgated thereunder. Since July 15, 1941, respondents have vio- 
lated the provisions of said act and said rules and regulations in the 
introduction and manufacture for introduction into commerce, and 
in the sale, transportation, and distribution of said wool products 
in said commerce, by causing said wool products to be misbranded 
within the intent and meaning of said act and rules and regulations. 
Par. 3. Among the wool products introduced and manufactured 
for introduction into commerce and sold, transported and distributed 
in said commerce as aforesaid were articles of wearing apparel, such 
as coats and suits. Exemplifying respondents’ practice of violating 
said act, and the rules and regulations promulgated thereunder, is 

their misbranding of the aforesaid products in violation of the pro- 
visions of said act, and said rules and regulations, by failing to affix 

to said products a stamp, tag, label, or other means of identification, or 
|| a substitute in lieu thereof, as provided by said act, showing (a) the 
|| percentage of the total fiber weight of the wool product, exclusive of 
|| ornamentation not exceeding 5 per centum of said total fiber weight, 
of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each fiber 
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other than wool where said percentage by weight of such fiber was 5 
per centum or more, and (5) the aggregate of all other fibers; (b) 
the maximum percentage of the total weight of the wool product of 
nonfibrous loading, filling or adulterating matter; (c) the percentages 
in words and figures plainly legible by weight of the wool contents of 
such wool product where said product contains a fiber other than 
wool; (d) the name of the manufacturer of the wool product, or the 
manufacturer’s registered identification number and the name of a 
seller or reseller of the product as provided for in the rules and regu- 
lations promulgated under such act, or the name-of one or more 
persons subject to section 3 of said act with respect to such wool 
product. 

Par. 4. Respondents are custom tailors and purchase bolts of cloth 
which are made into coats and suits. Some of the aforesaid suits and 
coats upon completion are delivered to the purchaser-consumer at 
respondents’ said place of business in the city of New York, N. Y.; 
other of the aforesaid suits and coats upon completion are delivered to 
the purchaser-consumer thereof at their respective points of location 
in States of the United States other than the State of New York. 
Respondents in the course and conduct of their business purchase 
said bolts of cloth from various manufacturers located in States other 
than the State of New York and cause said bolts of cloth to be trans- 
ported from the places of business of said manufacturers in commerce 
between and among the several States of the United States to respond- 
ents at their aforesaid place of business in the State of New York. 

Par. 5. The bolts of cloth purchased, transported, offered for sale, 
sold, and manufactured into suits and coats as aforesaid are wool 
products within the intent and meaning of the Wool Products Label- 
ing Act of 1939 in that such bolts of cloth are composed in whole or 
in part of wool, reprocessed wool or reused wool as those terms are 
defined in said act. 

All of said wool products purchased and transported in said com- 
merce as aforesaid and all of said wool products manufactured for 
introduction in said commerce are subject to the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated 
thereunder and all of said wool products had affixed thereto by the 
manufacturers thereof or by some person authorized under the pro- 
visions of said act and rules and regulations a stamp, tag, label, or 
other means of identification purporting to show (a) the percentage 
of the total fiber weight of the wool product, exclusive of ornamenta- 
tion not exceeding 5 per centum of said total fiber weight, of (1) wool, 
(2) reprocessed wool, (3) reused wool, (4) each fiber other than 
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wool where said percentage by weight of such fiber was 5 percentum 
|) or more, and (5) the aggregate of all other fibers; (6) the maximum 
| percentage of the total weight of the wool product of nonfibrous 
|| loading, filling or adulterating matter; (c) the percentages in words 
and figures plainly legible by weight of the wool contents of such wool 
product where said wool product contains a fiber other than wool; 
(d) the name of the manufacturer of the wool product, or the manu- 
| facturer’s registered identification number and the name of a seller or 
| | reseller of the product as provided for the rules and regulations pro- 
| inulgated under such act, or the name of one or more persons subject to 
| section 3 of said act with respect to such wool products. 
Par. 6. After said wool products were delivered to the respondents 
_ at their said place of business as aforesaid and before said wool prod- 
ucts were offered for sale or sold by respondents to the general public, 
said respondents with intent to violate the provisions of said Wool 
Products Labeling Act of 1939 and said rules and regulations promul- 
gated thereunder did remove and participate in the removal of the 
stamps, tags, labels, or other means of identification which purported 
to contain the information required by the provisions of said act and 
said rules and regulations and which were affixed to said wool prod- 
ucts by the manufacturer thereof, or by some person authorized or 
required by said act to affix such stamps, tags, labels, or other means of 
identification to such wool products. 

Par. 7. Said respondents did not replace said stamps, tags, labels 
or other means of identification with substitute stamps, tags, labels 
\} or other means of identification containing the information required 
under the provisions of the Wool Products Labeling Act of 1939 and 
the Rules and Regulations thereunder. As a result of respondents’ 
said acts and practices in removing said stamps, tags, labels or other 
means of identification affixed to said wool products, said wool prod- 
| ucts when offered for sale and sold by respondents to the general public 
I| at their place of business did not have affixed thereto stamps, tags, 
labels, or other means of identification containing the information 
required by said act and by said rules and regulations. 

Par, 8. The aforesaid acts, practices and methods of the respondent 
as herein alleged were and are in violation of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated there- 
under and are all to the prejudice and injury of the public and con- 
i\ stitute unfair and deceptive acts and practices in commerce within 
|| the intent and meaning of the Federal Trade Commission Act. 
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Revort, Frnprnes as To THE Facts, AND ORDER - 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission on May 29, 1945, issued and subsequently served its complaint 
in this proceeding upon the respondents, William J. Ellison, Inc., a 
corporation, and Albert A. Chapman, an individual and president of 
William J. Ellison, Inc., charging them with the use of unfair methods 
of competition in commerce and unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of said acts. After 
the issuance of said complaint and the filing of the answer of the 
respondent Albert A. Chapman, individually and as president of 
William J. Ellison, Inc., to said complaint, testimony and other evi- 
dence in support of and in opposition to the allegations of said com- 
plaint were taken before a trial examiner of the Commission there- 
tofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after this proceeding regularly came on for final hearing before the 
Commission upon said complaint, answer thereto, testimony and other 
evidence, report of the trial examiner upon the evidence and exceptions 
filed thereto, and brief filed in support of the complaint (respondents 
not having filed brief and oral argument not having been requested) 
and the Commission having duly considered the matter and being now 
fully advised in the premises finds that this proceeding is in the inter- 
est of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent William J. Ellison, Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of New York with its principal place of business located at 545 
Fifth Avenue in the city of New York. 
| Respondent Albert A. Chapman is president, treasurer, and prin- 
cipal stockholder of respondent corporation William J. Ellison, Inc., 
and formulates, controls and directs its policies and practices. Albert 
A. Chapman has his office and principal place of business at the same 
address as that of the corporate respondent. Said respondents act 
together and in cooperation with each other in doing the acts and prac- 
tices hereinafter described. 

Par. 2. Respondents are now and for more than 1 year last past have 
been engaged in the sale and distribution of men’s garments, including 
suits and overcoats, in commerce among and between the various States 
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of the United States, and cause said garments when sold to be trans- 
ported from their place of business in the State of New York to pur- 
chasers thereof located in other States of the United States. Respond- 
ents maintain and at all times mentioned herein have maintained a 
course of trade in said garments in commerce, as “commerce” is defined 
in said acts, among and between the various States of the United States. 

In the course and conduct of their business respondents are in compe- 
tition with other corporations and with individuals and partnerships 
engaged in the sale and distribution of like or similar merchandise in 
commerce among and between the various States of the United States. 

Par. 3. In the course and conduct of their said business respondents 
have been engaged in the sale and distribution of their garments to 
members of the purchasing public by means of sales plans and methods 
which involve the operation of a game of chance, gift enterprise, or 
lottery scheme. One of said sales plans or methods is substantially 
as follows: 

Members of the purchasing public are solicited by respondents’ agent 
or representative to purchase a suit or overcoat under a so-called club 
plan. Respondents supply each purchaser participating in the plan 
with a purchase agreement or contract of purchase. Said agreement 
or contract provides for the sale by respondents of a garment to such 
purchaser for the sum of $45, $48 or $58, as the case may be, payable 
in installments of $1 or $2 to be paid weekly until the full amount is 
paid. Respondents also furnish to each customer who agrees. or con- 
tracts to purchase one of said garments a so-called advertising or gift 
coupon bearing a serial number or date. The following legend is 
printed on said coupons: 


We want the public to know that we are in the Men’s Tailoring Business. 
And to have same known we have decided to distribute some of our Advertis- 
ing money among the public thereby directly benefitting those to whom we cater. 


HERE IS OUR PROPOSITION 


If the last three figures of the U. 8S. Treasury balance as published in the New 
York Times on Tuesday, Wednesday, Thursday, Friday and: Saturday cor- 
responds at any time during 45 consecutive weeks from the date on this adver- 
tising circular with the numbers stamped hereon, which is given away absolutely 
free to the public, we will give to any holder of record upon presenting same at 
our office within a week of publication, one 


$45.00. Tailor Made Suit, Topcoat or Overcoat 
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On the reverse of said advertising or gift coupon appears the 
following: . 
Advertising Coupon Wm. J. Ellison, Inc. 
DESIGNERS AND TAILORS 
Backed by 20 Years Experience 

545 Fifth Avenue 

New York, N. Y. 

This'circular is given away absolutely free to the public 


In addition to the advertising or gift coupon above described, re- 
spondents deliver to the customer a booklet entitled “Purchaser’s 
Record of Payments,” which provides space therein for notations of 
payments to be made by the collector on the basis of $1 or $2 per week, 
as the case may be. The advertising or gift coupon in most instances 
is of the same shape and design as the pages of the booklet containing 
record or payments so that it can be readily inserted therein. The 
term within which a customer may obtain a suit free corresponds to the 
time within which the installment payments are to be made under the 
contract. 

According to the terms of the offer contained on said advertising 
coupons, a purchaser of respondents’ garments, as a holder -of such 
coupon, would be entitled to a chance to win a suit or overcoat free 
if the numbers stamped on said coupon should correspond with the 
figures of the United States Treasury balance as published in the New 
York Times during the time that the purchaser’s contract of purchase 
is in effect. However, in practice, when a purchaser has won a suit or 
overcoat the respondents retain the amount paid on said contract and 
deliver the garment without further payments unless a more expensive 
garment was selected, in which case the purchaser is required to pay the 
difference between the contract price and the price of the garment 
selected, in addition to the amount already paid upon said contract. 
In certain instances, respondents have delivered a suit free to the 
holder of a winning number even though a contract of purchase was 
not in effect. Respondents have used other purchase agreements and 
other coupons embodying the distribution of their suits by chance but 
all of said agreements and coupons embody the same principle of dis- 
tribution of their garments by lot or chance. 

Par. 4. Respondents have sold and distributed their garments to 
members of the purchasing public in accordance with the aforesaid 
sales plans and methods. In so selling and distributing their gar- 
ments respondents have conducted lotteries in accordance with the 
sales plans or methods hereinabove described. The use by respondents 
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of said sales plans or methods in the sale of their garments, and the 
sale of such garments by and through the use thereof and by the 


|) aid of said methods, is a practice contrary to an established policy of 
|| the Government of the United States. 


Par. 5. The sale of garments to the purchasing public in the manner 


}, and by the plan or method hereinabove set forth involves a game of 


chance or lottery in the sale of said garments wherein purchasers 


|| of respondents’ garments may secure the said garments at a price 
substantially less than the retail value thereof. Many persons, firms, 
/ and corporations who sell and distribute men’s suits and other goods 


in competition with respondents, as above alleged, do not use said 
methods or sales plans or any method or plan involving a game of 
chance or lottery or any method contrary to public policy. Many 
persons are attracted by said sales plans or methods employed by re- 
spondents in the sale and distribution of their garments and in the 
element of chance connected therewith and are thereby induced to 
purchase said garments in preference to garments of said competitors 
of respondents who do not use the same or similar methods. The 
use of said methods by respondents because of said game of chance 
has a tendency and capacity to unfairly divert trade in commerce 
between and among the various States of the United States to respond- 
ents from their said competitors who do not use the same or similar 
methods, and as a result thereof substantial injury is being and has 
been done by respondents to competition in commerce between and 
among the various States of the United States. 

Par. 6. The Commission further finds that prior to the issuance 


of the complaint herein it was the practice of the respondents to place 


substitute tags or labels upon the bolts of woolens received by them 
and from which their customers selected the materials for their gar- 
ments, which substitute tags or labels did not contain all the informa- 
tion required by the Wool Products Labeling Act of 1939 and the rules 

and regulations promulgated thereunder, but that the respondents 
have since changed such labels and tags so that they now contain the 
information required by said act and regulations. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and of respondents’ 


i| competitors and constitute unfair methods of competition in com- 
merce and unfair acts and practices in commerce within the intent 
|| and meaning of the Federal Trade Commission Act. 
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It is the further conclusion of the Commission that count IT of the ~ 
complaint charging violations of the Wool Products Labeling Act 
of 1939 should be dismissed without prejudice. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of the re- 
spondent Albert A. Chapman, individually and as president of 
William J. Ellison, Inc., testimony and other evidence in support of 
the complaint and in opposition thereto taken before a trial examiner 
of the Commission theretofore duly designated by it, report of the 
trial examiner upon the evidence and exceptions filed threes and brief 
filed in support of the complaint, and the Commission having made its 
findings as to the facts and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, that the respondents William J. Ellison, Inc., a cor- 
poration, and its officers, and Albert A. Chapman, an individual and 
president of William J. Ellison, Inc., and their respective representa- 
tives, agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale and distribution of 
suits, overcoats, or any other merchandise in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Selling or distributing any merchandise by means of any sales 
plan or method involving the use of a game of chance, gift enterprise 
or lottery scheme. 

2. Supplying or placing in the hands of others merchandise, together 
with a sales plan or method involving the use of a game of chance, 
gift enterprise or lottery scheme, by which said merchandise is to be 
or may be sold to the public. 

It is further ordered, that count II of the complaint charging vio- 
lations of the Wool Products Labeling Act of 1989 be, and the same 
hereby is, dismissed without prejudice. | 

It is further ordered, that the respondents shall, within 60 days 
after the service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 


h 


} 
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MIAHATI, INC., ET AL. Al 


Syllabus 


In THE MATTER OF 


|| MIAHATI, INC., ANDREW APICELLA, AND ROSE VIVAU- 


DOU, TRADING UNDER THE NAME OCEANIC IMPORT 
COMPANY, AND ABBOT MANUFACTURING COMPANY 


i} COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS, APPROVED SEPT. 26, 1914 


Docket 4671. Complaint, Feb. 13, 1942*—Decision, Aug. 2, 1946 


Perfume manufactured and compounded in the Territory of Hawaii, or made in 


W. 


the United States from flower scents and ingredients imported from the 
Territory of Hawaii into the United States, has for many years enjoyed 
Widespread popularity, goodwill, and demand among the trade and con- 
suming public of the United States, many of whom consider and believe 
that such perfume is superior to perfume manufactured in the United States 
from domestic ingredients, and many purchasers in the United States and 
in South America desire to purchase perfume manufactured in said Terri- 
tory and imported into the United States in preference to domestic per- 
fume. 


here an individual and a corporation of which he became president and sole 
owner, engaged under the trade name “Oceanic Import Company” in the 
manufacturing and compounding, and competitive interstate sale and dis- 
tribution of their “Soul of Flowers,” “Honolulu,” “Waikiki,” and ‘“Pikaki”’ 
perfumes— 

Represented and implied that the aforesaid perfumes originated in the 
Territory of Hawaii, were manufactured from hibiscus, rose, jasmine, 
honeysuckle, hyacinth, orange blossom, exotic woods, and amber and other 
ingredients from the “Gardens of Miahati,” and were manufactured in the 
Territory of Hawaii or from ingredients imported therefrom, through use 
of such statements in advertisements in newspapers and periodicals, circu- 
lars, leaflets, pamphlets, and other advertising literature, as “HAWAIIAN 
PERFUMES IN HAND CARVED BOTTLES—‘The essence of all the strange 
exotic flowers in the wonder garden of Hawaii’s Miahati, captured in four 
stirring new scents. Hach in a jewel-like bottle packed in a cylinder of 
Hawaiian maple. * * *” “New and glamorous perfumes are the Miahati 
scents based on the exotic fragrances of the famous Miahati gardens in 
Hawaii. The four scents are Honolulu, Soul of Flowers, Waikiki, and 
Pikaki.” ‘The scents are as fascinating as the islands where they originated,” 
and ‘“Miahati perfumes have truly captured the enchantment and romance 
of Hawaii. * * * Distributed by the Oceanic Import Co.”; through the 
use on the corporate letterhead, of words “Honolulu Perfume and Toilet 
Water” and accompanying depictions of palms and a tropical scene, in 
the foreground of which was pictured a fancy perfume bottle together 
with a wooden cylinder-shaped container on which was marked the name 


~— 


1A mended. 
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“Honolulu ;” depiction of a perfume bottle with fancy top, the label printed 
with the words “Honolulu Bouquet—Miahati;” etc., and, 

Where a second corporation, which was engaged in exporting merchandise from 
the United States into foreign countries, especially South American, and 
under agreements with said manufacturing corporation purchased former’s 
perfumes in the original bottles, labeled “Soul of Flowers,” “Honolulu, 4 
“Waikiki” and “Pikaki,’— 

(b) Falsely represented and implied through the use of the aforesaid brands, 
labels, and names relating to said perfumes that they originated in the 
Territory of Hawaii and were there compounded and manufactured or were 
manufactured in the United States from ingredients imported from Hawaii; 

When in fact all of said perfumes were made in the State of New York, none 
of their ingredients were imported from the Hawaiian Islands, and there 
was no such place as the “Gardens of Miahati” ; 

With capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that their perfumes were a 
product of and imported from Hawaii, and with the effect thereby of 
causing it to purchase said perfumes, and of unfairly diverting trade to 
them from their competitors: 

Held, That such acts and practices, under the circumstances set forth were all 
to the prejudice of the public and competitors, and constituted unfair methods 
of competition in commerce and unfair and deceptive acts and practices 
therein. 


Mr. R. P. Bellinger for the Commission. 


AMENDED COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to belive that Miahati, Inc., a cor- 
poration; Andrew Apicella and Rose Vivaudou, individuals, trading 
under the name Oceanic Import Co.; and Abbot Manufacturing Co., 
a corporation, hereinafter referred to as respondents, have violated 
the provisions of said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its amended complaint, stating its charges in that respect 
as follows: 

Paracrary 1. The respondent, Miahati, Inc., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
New York with its principal office and place of business located at 
377 Fourth Avenue, New York, N. Y. Respondents Andrew Apicella 
and Rose Vivaudou are individuals trading under the name Oceanic 
Import Co., with their principal office and place of business located at 
377 Fourth Avenue, New York, N. Y. Respondent Abbot Manufac- 
turing Co., is a corporation organized and existing under and by 
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virtue of the laws of the State of New York, with its principal office 

_and place of business located at 551 Fifth Avenue, New York, N. Y. 

_ Respondents Andrew Apicella and Rose Vivaudou, individuals, oper- 
ated under the name Oceanic Import Co., as a partnership up until 
about June 1940, at which time the said Andrew Apicella and Rose 
Vivaudou organized Miahati, Inc., as a corporation, and from about 
June, 1940, up to the present time have conducted and are now con- 
ducting the same kind of business, namely, the manufacture and sale 
of perfume, as conducted by them as a partnership. These respond- 
ents sold and now sell said perfume under four different brands or 
jabels, namely: 


Soul of Flowers 
Honolulu 
Waikiki and 
Pikaki. 


They caused and now cause their said perfume, when sold, to be 
transported from their place of business in the State of New York to 
purchasers located in various other States of the United States and 
in the District of Columbia. They also sell their perfume product 
to respondent Abbot Manufacturing Co., which exports same under 
}| the original brands of respondents Miahati, Inc., and Oceanic Im- 
| port Co. to South America and other foreign countries. All of said 
respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said perfume in commerce between and 
|} among the several States of the United States and between the United 
| States and foreign countries and in the District of Columbia. 

In doing the acts and things hereinafter alleged, said respondents 
have acted together and in cooperation with each other. 

Par. 2. In the course and conduct of their said business, the respond- 
|| ents are in competition with corporations, partnerships and individ- 
|| uals engaged in the manufacture of perfume from both imported and 
domestic ingredients and in the sale and distribution thereof in com- 
|| merce between and among the several States of the United States 
and between the United States and foreign countries and in the Dis- 
trict of Columbia. Among such competitors are many who do not 
in anywise misrepresent the source of their perfume product or the 
ingredients thereof. 
|| In the course and conduct of their aforesaid business, Andrew 
|| Apicella and Rose Vivaudou, individuals trading as Oceanic Import 
|| Co., and Miahati, Inc., have disseminated and are now disseminating, 
| and have caused and are now causing the dissemination of, false 
|| advertisements concerning their said product by the United States 
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mails and by various other means in commerce, as commerce is defined 
in the Federal Trade Commission Act, for the purpose of inducing, 
and which is likely to induce, directly or indirectly, the purchase of 
said product, and said respondents have also disseminated and are 
now disseminating, and have caused and are now causing the dissem- 
ination of, false advertisements concerning their said product, by 
various means, for the purpose of inducing, and which are likely to 
induce, directly or indirectly, the purchase of their said product in 
commerce, as commerce is defined in the Federal Trade Commission 
Act. Among and typical of the false, misleading, and deceptive 
statements and representations contained in said advertising, dis- 
seminated and caused to be disseminated as hereinabove set forth, by 
the United States mails, by advertising in newspapers and periodicals 
and by circulars, leflets, pamphlets and other advertising literature, 
are the following: 


MIAHATI’S BOW IN PERFUME FIELD SHOWS 
FOUR SCENTS 


By ANTOINETTE DONNELLY 


From the famous gardens of Miahati in Hawaii where the exotic vari-colored 
hibiscus and jasmine mingle with honey-suckle and orange blossoms in riotous 
fragrance, comes a group of glamorous new perfumes. Four different scents 
mark Miahati’s debut in the perfume field. One is a dry, tantalizing blend of 
exotic woods and amber, a disturbingly brilliant fragrance appropriately bottled 
in amber. The bottles for all four scents are in jewel tones to harmonize 
with the different fragrances. A second scent is a dreamy symphony of tropical 
flowers, the very breath of romance and enchantment, we’re assured. A third 
is a heady Oriental bouquet with top notes of rose and jasmine—sultry, alluring. 
The fourth is a spicy blend of hyacinth, carnation and wild jasmine in an 
amethyst bottle. For gift-giving, these fragrances from Hawaii are packed in 
tall cylinders of native maple. ‘ 

The perfumes referred to above are Miahati’s “Soul of Flowers,” “Pikaki,” 
W aikiki,” and “Honolulu” perfumes. 


HAWAIIAN PERFUMES IN HAND CARVED BOTTLES 


The essence of all the strange exotic flowers in the wonder-garden of Hawaii’s 
Miahati, captured in four stirring new scents. Wach in a jewel-like bottle packed 
in a cylinder of Hawaiian maple. * * * 

Honolulu, dry sparkling Pikaki, subtle as jasmine 

Waikiki, sensuous, heady Soul of Flowers, languorous 


(Above this printed advertisement is a picture showing palms and 
a tropical scene, in the foreground of which is pictured a fancy 
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perfume bottle with a round-top stopper, together with a wooden 
cylinder-shaped container on which is marked the name “Honolulu.’’) 


Some inexpensive but delicious perfume from Hawaii comes in lovely bottles. 
They are double-walled vials of colored transparent plastic. Between the walls 
are carved flowers and the whole thing comes in a smart wooden cylinder. The 
odors are Miahati, Soul of Flowers, Hawaiian Maple, and several others. Most 
of them are fresh clear flower scents. 

New and glamorous perfumes are the Miahati scents based on the exotic 
fragrances of the famous Miahati gardens in Hawaii. The four scents are 
Honolulu, Soul of Flowers, Waikiki, and Pikaki. The bottles are softly tinted 
translucent containers with hand-carved native flowers. A %4-ounce bottle is 
Sa0057 85, Fi * 

Utterly unique and lovely enough to keep on the dressing table long after the 
scent has been used are the hand-carved floral bottles in jewel tones which contain 
exotic Hawaiian perfumes from Miahati. The scents are as fascinating as the 
islands where they originated. Soul of Flowers is the name of the floral blend; 
Honolulu is a dry, tangy scent made from tropical woods. 

OCEANIC IMPORT CoO. 

Miahati perfumes have truly captured the enthantment and romance of Hawaii. 
The first four scents to be introduced are “Soul of Flowers,” “Honolulu,” ‘‘Wai- 
kiki,” and “Pikaki.” The unique, attractively carved bottles are packed in tall 
cylinders of Hawaiian maple wood. Distributed by the Oceanic Import Co. 


(This advertisement is accompanied by a photograph of a wooden 


cylinder and a fancy perfume bottle.) 
On the letterhead of Miahati, Inc., is printed the following: 


MIAHATI, INC. 


THE WISHING WELL—LITTLE DUTCH GIRL—HONOLULU PERFUME AND TOILET WATERS— 
PICABIA PERFUMES—LUCKY SAMBO 


120 Greenwich Street—New York City—Rector 2-4497 


The following is one of several illustrated advertisements placed 
together in a circular reputed to be a reprint from “TOILET REQUI- 
SITES”: 

TROPICAL ALLURE 
* * * Enticingly packaged 

(There appears immediately beneath this statement a picturization 
of a perfume bottle with fancy top, the label on the bottle being printed 
with the words “Honolulu Bouquet—Miahati.” At the right of said 
picturization is a drawing of a face and a tropical flower.) 

Below the picturization and drawing is the following statement: 


Miahati captures the romance of tropical nights in an alluringly different 
eau de toilette * * * beautifully packaged in a smartly styled modern bottle 
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with an exquisitely hand-carved wooden cap. A de luxe toilet water for your 
discriminating clientele. 
$1.00 4 02. 
Fragrances: Honolulu, Pikaki, Waikiki, Cherry Blossom 


MIAHATI 
Incorporated 


377 Fourth Avenue New York, N. Y. 


Par. 3. Respondent Abbot Manufacturing Co. is engaged in the 
business of exporting merchandise from the United States into foreign 
countries, especially to countries located in Central and South America. 
Under agreement with respondent Miahati, Inc., respondent Abbot 
Manufacturing Co. purchases perfume manufactured by respondent 
Miahati, Inc., as aforesaid, in the original bottles used by Miahati, 
Inc., retaining the original labels of “Soul of Flowers,” “Honolulu,” 
“Waikiki” and “Pikaki” and other labels importing and implying that 
said perfume is manufactured in, or of ingredients imported from, the 
Territory of Hawaii. Said bottles also contain the name Oceanic 
Import Co., the trade name used by respondents Andrew Apicella and 
Rose Vivaudou, and the name “Honolulu” Respondent Abbot Manu- 
facturing Co. purchases said perfume for exportation to foreign coun- 
tries with full knowledge that the aforementioned perfume product is 
not manufactured in the Territory of Hawaii or composed of ingredi- 
ents imported from the Territory of Hawaii and manufactured in 
the United States. Said respondent has knowledge that said perfume 
is made in the State of New York from domestic ingredients there 
purchased. 

Par. 4. Through the use of the aforesaid false statements, repre- 
sentations, picturizations, brands and labels, and others of similar 
import and meaning not herein set out, disseminated as aforesaid, 
relating to said perfume manufactured by respondent Miahati, Inc., 
and Andrew Apicella and Rose Vivaudou and sold by all of said 
respondents in commerce, as commerce is defined in the Federal Trade 
Commission Act, respondents directly, and by suggestion and in- 
nuendo, represent and imply that the aforesaid perfume originates 
in the Territory of Hawaii, is manufactured from hibiscus, rose, 
jasmine, honey-suckle, hyacinth, orange blossom, exotic woods and 
amber, and other ingredients from the Gardens of Miahati, and that 
said perfume is made and manufactured in the Territory of Hawaii 
or from ingredients imported from the Territory of Hawaii and manu- 
factured in the United States. 
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Par. 5. The aforesaid advertisements, brands, labels, picturizations, 
representations, and implications are false, misleading, and deceptive. 
In truth and in fact, none of the perfume manufactured and sold by 
the respondents is manufactured in the Territory of Hawaii or from 
ingredients imported from the Territory of Hawaii, and none of the 
scents, oils, and fragrances are extracted from flowers grown in, nor 
are they imported from, the Territory of Hawaii. There is no such 
place as the “Gardens of Miahati” in the Territory of Hawaii. In 
truth and in fact, all of the perfume heretofore mentioned and 
described as manufactured by the respondents Miahati, Inc., and 
Andrew Apicella and Rose Vivaudou is manufactured in the State of 
New York, and all of the ingredients used in the making of said per- 
fume are purchased by said respondents from local and domestic 
chemists operating within the State of New York. 

Par. 6. Perfume, manufactured and compounded in the Territory 
of Hawaii, or manufactured or concocted in the United States from 
flower scents and ingredients imported from the Territory of Hawaii 
into the United States, has for many years enjoyed widespread popu- 
larity, good will, and demand among the trade and consuming public 
of the United States, many of whom consider and believe that per- 
fume manufactured and compounded in the Territory of Hawaii, 
or from flower scents or ingredients imported into the United States 
from the Territory of Hawaii, is superior in quality and other char- 
acteristics to perfume manufactured in the United States from in- 
gredients originating in the United States, and many purchasers in 
the United States and in South America desire to purchase perfume 
manufactured in the Territory of Hawaii and imported into the 
United States in preference to perfume manufactured in the United 
States from domestic ingredients. 

Par. 7. The acts, practices, and methods of the respondents in dis- 
seminating and using the aforesaid false advertisements, statements, 
representations, and implications in connection with the offering for 
sale, sale and distribution of said perfume in said commerce as afore- 
said have had and now have the capacity and tendency to, and did and 
do, mislead and deceive prospective purchasers of said perfume into 
the erroneous and mistaken belief that said advertisements, statements, 
representations, and implications are true, and that said perfume is 
a product of, and imported from, the Territory of Hawaii, and have 
caused a number of the purchasing public because of said erroneous 
and mistaken belief, engendered as aforesaid, to purchase said per- 
fume, thereby unfairly diverting trade to the respondents from their 
competitors in commerce between and among the several States of 
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the United States and in the District of Columbia and in commerce 
between the United States and foreign countries, to their injury and 
to the injury of the public. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondents’ competitors and constitute unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Frade Com- 
mission Act. 


Rerort, Finprnes as To THE Facts, AND ORDER ~ 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 13th day of February, 1942, 
issued and thereafter served its amended complaint in this proceeding 
upon respondents Miahati, Inc., a corporation; Andrew Apicella and 
Rose Vivaudou, individuals, trading under the name Oceanic Import: 
Co.; and Abbot Manufacturing Co., a corporation, charging them 
with the use of unfair methods of competition in commerce and unfair 
and deceptive acts and practices in*commerce in violation of the pro- 
visions of said act. On March 7, 1942, the respondents Miahati, Inc., 
Andrew Apicella, and Rose Vivaudou filed their answers; and on 
March 5, 1942, the respondent Abbot Manufacturing Co., Inc., filed 
its answer in this proceeding. Thereafter, stipulations were entered 
into, whereby it was stipulated and agreed that statements of facts. 
signed and executed by the respondents Miahati, Inc. and Andrew 
Apicella and by Abbot Manufacturing Co., Inc., and Richard P. 
Whiteley, Assistant Chief Counsel for the Federal Trade Commis- 
sion, subject to the approval of the Commission, may be taken as the 
facts in this proceeding and in lieu of testimony in support of the 
charges stated in the amended complaint or in opposition thereto, and 
that the said Commission may proceed upon said statements of facts. 
to make its report, stating its findings as to the facts and its conclu- 
sion based thereon and enter its order disposing of the proceeding with- 
out the presentation of argument or the filing of briefs. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission on said amended complaint, answers and stipulations, said 
stipulations having been approved, accepted and filed, and the Com- 
mission having duly considered the same and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 


public and makes its findings as to the facts and its conclusion drawn. 
therefrom : 
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FINDINGS AS TO THE FACTS 


Paracrapn 1. The respondent Miahati, Inc., is a corporation or- 
ganized and existing under and by virtue of the laws of the State 
of New York, with its principal office and place of business located 
at 377 Fourth Avenue, New York, N. Y. Respondents Andrew Api- 
cella and Rose Vivaudou are individuals who, prior to some time dur- 
ing the year 1941, traded as copartners under the name Oceanic Import 
Co., having their principal office and place of business at the above 
designated address. In 1940, respondents Andrew Apicella and Rose 
Vivaudou organized the corporate respondent Miahati, Inc., and there- 
after transacted their business in the said corporate name. In the 
year 1943, the respondent Andrew Apicella purchased the entire in- 
terests and holdings of the respondent Rose Vivaudou in the said busi- 
nesses herein described and referred to, namely, the corporation 
Miahati, Inc., and the copartnership trading as aforesaid. Since the 
purchase thereof in 1943, the respondent Andrew ‘Apicella has been, 
and still is, the president of, and sole owner and proprietor of, the 
corporate respondent Miahati, Inc., with his principal office and place 
of business at the same address as stated above. 

The corporate respondent Miahati, Inc., and the respondent Andrew 
Apicella as the president and sole owner and proprietor thereof, for- 
several years last past, and now, are engaged in the business of manu- 
facturing, compounding and selling perfume; and individual respond- 
ent Andrew Apicella, trading in the name of Oceanic Import Co., prior. 
to some time in 1941, was engaged in the business of manufacturing: 
and compounding perfume and selling the same in commerce as “com- 
merce” is defined in the Federal Trade Commission Act. The said 
respondents have been selling, and are now selling, said perfume under 
four different brands or labels, namely : “Soul of Flowers,” “Honolulu,” 
“Waikiki,” and “Pikaki.” They have caused, and now cause, their 
said perfume, when sold, to be transported from their place of business 
in the State of New York to purchasers located in various other States 
of the United States and in the District of Columbia. 

The respondent Abbot Manufacturing Co., Inc., is a corporation 
duly organized and existing under and by virtue of the laws of the 
State of Delaware, with an office and place of business located at 551 
Fifth Avenue, New York, N. Y. Prior to December 21, 1944, the re- 
spondents Miahati, Inc., and Andrew Apicella, trading as aforesaid, 
sold substantial quantities of their perfume to respondent Abbot Man- 
ufacturing Co., Inc., which exported the same under the original brand 
names of respondents Miahati, Inc., and Oceanic Import Co. to South 
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America and other foreign countries. Since December 21, 1944, the 
respondent Abbot Manufacturing Co., Inc., has not made any pur- 
chases of products of the respondents Miahati, Inc., and Andrew 
Apicella; and respondent Abbot Manufacturing Co., Inc., is not now 
engaged in the perfume business in any manner whatever. The re- 
spondents Miahati, Inc., and Andrew Apicella maintain, and at all 
times mentioned herein have maintained, a course of trade in said per- 
fumes in commerce between and among the several States of the 
United States and in the District of Columbia. The respondent Abbot 
Manufacturing Co., Inc., prior to December 21, 1944, maintained a 
course of trade in said perfume in commerce between the United States 
and foreign countries. 

Par. 2. In the course and conduct of their said business, the re- 
spondents Miahati, Inc., and Andrew Apicella are in competition with 
corporations, partnerships and individuals engaged in the manufac- 
ture of perfume and in the sale and distribution thereof in commerce 
between and among the several States of the United States and in 
the District of Columbia; and the respondent Abbot Manufacturing 
Co., Inc., prior to December 21, 1944, was in competition with individ- 
uals, partnerships and other corporations engaged in the sale and 
distribution of perfume in commerce between the United States and 
foreign countries. 

In the course and conduct of their aforesaid business, the respond- 
ents Andrew Apicella, trading as Oceanic Import Co., and Miahati, 
Inc., have disseminated and have caused the dissemination of, false 
advertisements concerning their said products by the United States 
mails and by various other means in commerce as “commerce” is 
defined in the Federal Trade Commission Act, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of said products; and said respondents have also dissemi- 
nated and have caused the dissemination of, false advertisements 
eoncerning their said products by various means for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of their said products in commerce as “commerce” is defined 
m the Federal Trade Commission Act. Among and typical of the 
false, misleading and deceptive statements and representations con- 
tained in said advertising disseminated and caused to be disseminated 
as hereinabove set forth, by the United States mails, by advertising 
in newspapers and periodicals and by circulars, leaflets, pamphlets, 
and other advertising literature, are the following: 
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MIAHATI’S BOW IN PERFUME FIELD SHOWS FOUR SCENTS 
By ANTOINETTE DONNELLY 


From the famous gardens of Miahati in Hawaii where the exotic vari-colored 
hibiscus and jasmine mingle with honey-suckle and orange blossoms in riotous 
fragrance, comes a group of glamorous new perfumes. Four different scents 
mark Miahati’s debut in the perfume field. One is a dry, tantalizing blend of 
exotic woods and amber, a disturbingly brilliant fragrance appropriately bottled 
in amber. The bottles for all four scents are in jewel tones to harmonize with 
the different fragrances. A second scent is a dreamy symphony of tropical 
flowers, the very breath of romance and enchantment, we’re assured. A third 
is a heady Oriental bouquet with top notes of rose and jasmine—sultry, alluring. 
The fourth is a spicy blend of hyacinth, carnation and wild jasmine in an 
amethyst bottle. For gift-giving, these fragrances from Hawaii are packed 
in tall cylinders of native maple. 

The perfumes referred to above are Miahati’s “Soul of Flowers,” ‘“Pikaki,” 
“Waikiki” and ‘Honolulu’ perfumes. 


HAWAIIAN PERFUMES IN HAND CARVED BOTTLES 


The essence of all the strange exotic flowers in the wonder-garden of Hawaii’s 
Miahati, captured in four stirring new scents. Each in a jewel-like bottle packed 
in a cylinder of Hawaiian maple * * * 

Honolulu, dry sparkling Pikaki, subtle as jasmine. 

Waikiki, sensuous, heady Soul of Flowers, languorous. 


(Above this printed advertisement is a picture showing palms and 
a tropical scene, in the foreground of which is pictured a fancy perfume 
bottle with a round-top stopper, together with a wooden cylinder- 
shaped container on which is marked the name “Honolulu.”) 


Some inexpensive but delicious perfume from Hawaii comes in lovely bottles. 
They are double-walled vials of colored transparent plastic. Between the walls 
are carved flowers and the whole thing comes in a smart wooden cylinder. The 
odors are Miahati, Soul of Flowers, Hawaiian Maple and several others. Most 
of them are fresh clear flower scents. 

New and glamourous perfumes are the Miahati scents based on the exotic 
fragrances of the famous Miahati gardens in Hawaii. The four scents are 
Honolulu, Soul of Flowers, Waikiki and Pikaki. The bottles are softly tinted 
translucent containers with hand-carved native flowers. A %4-ounce bottle is 
POCO e = came ce 

Utterly unique and lovely enough to keep on the dressing table long after the 
scent has been used are the hand-carved floral bottles in jewel tones which 
contain exotic Hawaiian perfumes from Miahati. The scents are as fascinating 
as the islands where they originated. Soul of Flowers is the name of the floral 
blend ; Honolulu is a dry, tangy scent made from tropical woods. 


OCEANIC IMPORT CO. 


Miahati perfumes have truly captured the enchantment and romance of Hawaii. 
The first four scents to be introduced are “Soul of Flowers,” ‘‘Honolulu,” 
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“Waikiki” and “Pikaki.’” The unique, attractively carved bottles are packed 
in tall cylinders of Hawaiian maple wood. Distributed by the Oceanic Import Co. 


(This advertisement is accompanied by a photograph of a wooden 
cylinder and a fancy perfume bottle.) 
On the letterhead of Miahati, Inc., is printed the following: 


MIAHATI, INC: 


THE WISHING WELL—LITTLE DUTCH GIRL—HONOLULU PERFUME AND TOILET 
WATERS—PICABIA PERFUMES—LUCKY SAMBO 


120 Greenwich Street—New York City—Rector 2—-4497 


The following is one of several illustrated advertisements placed 

together in a circular reputed to be a reprint from “Toilet Requisites” = 
TROPICAL ALLURE 2 
* %* * Enticingly packaged 

(There appears immediately beneath this statement a picturization 
of a perfume bottle with fancy top, the label on the bottle being printed 
with the words “Honolulu Bouquet—Miahati.” At the right of said 
picturization is a drawing of a face and a tropical flower.) 

Below the picturization and drawing is the following statement: 

Miahati captures the romance of tropical nights in an alluringly different eau de 
toilette * * * beautifully packaged in a smartly styled modern bottle with 


an exquisitely hand-carved wooden cap. A de luxe toilet water for your dis- 
eriminating clientele. 


$1.00 402. 
Fragrances: Honolulu, Pikaki, Waikiki, Cherry Blossom 
MIAHATI 
Incorporated 
377 Fourth Avenue New York, N. Y. 


Par. 3. Respondent Abbot Manufacturing Co., Inc., is engaged in 
the business of exporting merchandise from the United States into 
foreign countries, especially South America. Under agreement with 
Miahati, Inc., respondent Abbot Manufacturing Co., prior to Decem- 
ber 21, 1944, purchased perfumes manufactured by respondent Miahati, 
Inc., as aforesaid in the original bottles used by Miahati, Inc., retaining 
the original labels of Soul of Flowers, Honolulu, Waikiki, and Pikaki, 
thereby representing and implying that said perfumes were manufac- 
tured in, or of ingredients imported from, the Territory of Hawaii. 

Par. 4. Through the use of the aforesaid statements, representations, 
picturizations, brands and labels, and others of similar import and 
meaning not herein set forth, disseminated as aforesaid, the respond- 
ents Miahati, Inc., and Andrew Apicella have represented and implied 
that the aforesaid perfumes originated in the Territory of Hawaii, are 
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manufactured from hibiscus, rose, jasmine, honeysuckle, hyacinth, 
orange blossom, exotic woods and amber, and other ingredients from 
the Gardens of Miahati, and that said perfume was made and manu- 
factured in the Territory of Hawaii, or from ingredients imported 
from the Territory of Hawaii and manufactured in the United States. 

Through the use of the aforesaid brands, labels and names relating 
to said perfumes manufactured by respondents Miahati, Inc., Andrew 
Apicella and Rose Vivaudou, the respondent Abbot Manufacturing 
Co., Inc., in the manner aforesaid, has represented and implied that 
the aforesaid perfumes originated in the Territory of Hawaii and 
were compounded and manufactured in the Territory of Hawaii or 
from ingredients imported from the Territory of Hawaii and manu- 
factured in the United States. 

Par. 5. The aforesaid advertisements, brands, labels, picturizations, 
representations and implications are false, misleading and deceptive. 
None of the perfumes manufactured and sold by said respondents is 
or was manufactured in the Territory of Hawaii and none of the 
scents, oils and fragrances are or were extracted from flowers grown 
in, nor were they imported from, the Territory of Hawaii. There is 
no such place as the “Gardens of Miahati” in the Territory of Hawaii. 
All of the perfumes heretofore referred to as manufactured by the 
respondents Miahati, Inc. and Andrew Apicella and Rose Vivaudou 
are or were manufactured in the State of New York, and none of the 
ingredients used in the making or compounding of said perfumes is or 
was imported from the Hawaiian Islands. 

Par. 6. Perfume manufactured and compounded in the Territory 
of Hawaii, or made in the United States from flower scents and in- 
gredients imported from the Territory of Hawaii into the United 
States, has for many years enjoyed widespread popularity, goodwill, 
and demand among the trade and consuming public of the United 
States, many of whom consider and believe that perfume manufac- 
tured and compounded in the Territory of Hawaii or from flower 
scents or ingredients imported into the United States from the Terri- 
tory of Hawaii, is superior in quality and other characteristics to 
perfume manufactured in the United States from ingredients orig- 
inating in the United States, and many purchasers in the United States 
and in South America desire to purchase perfume manufactured in 
the Territory of Hawaii and imported into the United States in 
preference to perfume manufactured in the United States from 
domestic ingredients. 

Par. 7. The use by the respondents of the acts and practices herein- 
above set forth and the use of the foregoing false, deceptive and mis- 
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leading advertisements with respect to their preparations, dissemi- 
nated as aforesaid, has the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that said advertisements, statements and 
representations are true and that respondents’ perfumes are a product 
of and imported from the Territory of Hawaii, and has caused a 
number of the purchasing public, because of said erroneous and mis- 
taken belief engendered as aforesaid, to purchase said perfumes thereby 
unfairly diverting trade to respondents from their competitors in 
commerce between and among the several States of the United States 
and in the District of Columbia and in commerce between the United 
States and foreign countries. 


CONCLUSION - 

The aforesaid acts and practices of the respondents Miahati, Inc., 
Andrew Apicella and Abbot Manufacturing Co., Inc., as herein 
found, are all to the prejudice, of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the answers of 
the respondents and stipulations as to the facts entered into between 
the respondents Miahati, Inc., Andrew Apicella, and Abbot Manu- 
facturing Co., Inc., and Richard P. Whiteley, Assistant Chief Counsel 
for the Commission, which provide, among other things, that without 
further evidence or other intervening procedure, the Commission may 
issue and serve upon said respondents Miahati, Inc., Andrew Apicella, 
and Abbot Manufacturing Co., Inc., findings as to the facts and 
conclusion based thereon and an order disposing of the proceeding, 
and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act; 

Lt is ordered, that the respondents Miahati, Inc., a corporation, its 
officers, representatives, agents and employees, and Andrew Apicella, 
individually and as an officer of respondent Miahati, Inc., trading 
under the name Oceanic Import Co., or under any other name or names, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of perfumes in commerce as 
“commerce” is défihed in the Federal Trade Commission Act, oo 
forthwith cease and desist from, directly or indirectly : 
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1. Disseminating or causing to be disseminated, any advertisement 
by means os the United States mails or by any means in commerce as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents directly or through inference that chee, said 
perfumes are manufactured or compounded from flowers, scents, oils 
or other ingredients from the Gardens of Miahati or from the Terri- 
tory of Hawaii; or that their said perfumes originate in the Territory 
of Hawaii or are made and manufactured in the United States from 
ingredients imported from Hawaii. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indircetly, the purchase in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act, of said perfumes, which 
advertisement contains any of the representations prohibited in para- 
graph 1 above. 

It is further ordered, that the respondents Miahati, Inc, a corpora- 
tion, its officers, representatives, agents and employees, Andrew 
Apicella, individually and as an officer of respondent Miahati, Inc., 
trading under the name Oceanic Import Co., or under any other name 
or names, and Abbot Manufacturing Co., Inc., a corporation, its offi- 
cers, representatives, agents and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale and distribution of perfumes in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Using the word Honolulu or any other word indicative of Hawaii 
as a brand or trade name for perfumes or other toilet preparations 
manufactured or compounded in the United States, or in any other 
manner representing that perfumes or other toilet preparations so 
compounded are made or compounded in Hawaii. 

2. Using the terms Pikaki or Waikiki or any other Hawaiian word 
or terms as brand or trade names to in any way designate, describe or 
refer to perfumes or other toilet preparations made or compounded in 
the United States, without clearly and conspicuously stating in im- 
mediate connection and conjunction therewith that such products are 
made or compounded in the United States. 

It is further ordered. that the said respondents shall within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 

It is further ordered, that as the record indicates that the individual 
respondent Rose Vivaudou is no longer connected with, nor has any 
interests in, the businesses of the other respondents named herein, the 
amended complaint against her is hereby dismissed. 
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In THE MAtTTER OF 


STANDARD OIL COMPANY 


MODIFIED CEASE AND DESIST ORDER? 


7 


Docket 4889. August 9, 1946 


Order modifying original order of October 9, 1945, 41 F. T. C. 263, requiring re- 
spondent, its officers, ete., in connection with the sale of gasoline in commerce, 
to cease and desist from discriminating among purchasers, directly or indi- 
rectly, in the price of such gasoline of like grade and quality, in violation of 
the provisions of subsection (a) of section 2 of an act of Congress approved 
October 15, 1914 (the Clayton Act), as amended by an act approved June 19, 
1936 (the Robinson-Patman Act), as in said order below set out; Com- 
missioner Mason dissenting in the following opinion. 


Before Mr. Webster Ballinger, trial examiner. 

Mr. Cyrus B. Austin for the Commission. 

MacMahon, Abbott & Roberts, of Detroit, Mich., and Wr. Albert L. 
Green and Mr. Buell F. Jones, of Chicago, Ill., for respondent. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission as amended, answer of the 
respondent, testimony and other evidence in support of the allegations 


1The original order was modified, as herein set forth, and certain motions disposed of, 
by Commission order also dated August 9, 1946, as follows: 


This matter coming on to be heard upon motion of counsel for the Commission dated 
January 21, 1946, and supplemental motion dated February 15, 1946, to modify the order 
to cease and desist entered herein by the Commission on October 9, 1945, and answers and 
briefs of the respondent in opposition thereto ; motion of the respondent filed January 28, 
1946, for rehearing and reconsideration of the order to cease and desist; petition of the 
National Council of Independent Petroleum Associations for leave to intervene and to set 
aside the order to cease and desist and reopen the proceeding for further hearings and the 
taking of further testimony ; and upon oral argument of counsel in support of and in oppo- 
sition to said motions; and the Commission having duly considered the various motions, 
answers, briefs, and oral argument of counsel and the record herein and being now fully 
advised in the premises: 

It is ordered, that the motion of respondent for rehearing and reconsideration of the 
order to cease and desist be, and the same hereby is, denied ; 

It is further ordered, that the petition of National Council of Independent Petroleum 
Associations for leave to intervene and to set aside the order to cease and desist and reopen 
the proceeding for further hearings and the taking of further testimony be, and the same 
hereby is, denied ; 

It is further ordered, that the motions of counsel for the Commission dated January 21, 
1946, and February 15, 1946, to modify the order to cease and desist issued October 9, 1945, 
be, and the same hereby are, granted, and that said order to cease and desist be modified 
substantially in the manner and to the extent as set out in the supplemental motion of 
counsel for the Commission dated February 15, 1946 R 

It is further ordered, that a modified order to cease and desist incorporating the modifi- 


cations provided for in the supplemental motion of counsel for the Commission be issued 
and served upon the respondent. 
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of said complaint as amended and in opposition thereto taken before 
a trial examiner of the Commission theretofore duly designated by it, 
report of the trial examiner upon the evidence and exceptions filed 
thereto, briefs in support of the complaint and in opposition thereto, 
and oral argument of counsel; and the Commission having made and 
entered its findings as to the facts and its conclusion that respondent 
has violated the provisions of subsection (a) of section 2 of an act 
of Congress entitled, “An act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (Clayton Act), as amended by act approved June 19, 
1936 (Robinson-Patman Act), issued its order to cease and desist on 
October 9, 1945. Thereafter, this matter came on for hearing before 
the Commission upon motion and supplemental motion by counsel 
for the Commission to modify said order to cease and desist issued on 

_ October 9, 1945, answers and briefs of respondent in opposition there- 
to, motion of respondent for rehearing and reconsideration of said 
order and motion of National Council of Independent Petroleum As- 
sociations for leave to intervene and to set aside said order to cease 
and desist and reopen the proceedings for further hearings and the 
taking of further testimony, and the Commission having considered 
said motions, answers, briefs, and oral argument of counsel and the 
record herein, and being of the opinion that a modified order to cease 
and desist should be issued in this cause, and having entered its order 
modifying said order to cease and desist to the extent set out in said 
supplemental motion or counsel for the Commission, issues this its 
modified order to cease and desist : 

It is ordered, that the respondent, Standard Oil Co. (Indiana), a 
corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device in connection with 
the sale of gasoline in commerce, as “commerce” is defined in the 
aforesaid Clayton Act, do forthwith cease and desist from discrimi- 
nating, directly or indirectly, in the price of such gasoline of like 
grade and quality as among purchasers: 

1. By selling such gasoline to competing purchasers at different 
prices in the manner and under the circumstances stated in the find- 
ings as to the facts herein. 

2. By continuing or resuming the discriminations in price of such 
gasoline referred to and described in the Commission’s findings as to 
the facts herein. 

3. By otherwise discriminating in price between purchasers of 
such gasoline in a manner and degree substantially similar to the 
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manner and degree of the discriminations referred to and described 
in the Commission’s findings as to the facts herein. 

4. By selling such gasoline to some retailers thereof at prices lower 
than the prices charged other retailers who in fact compete with them 
in the sale and distribution of such gasoline. 

5. By allowing a price to any dealer, jobber, or wholesaler on such 
gasoline sold by such dealer, jobber or wholesaler at retail lower than 
the price which respondent charges its retailer-customers who in fact 
compete in the sale and distribution of such gasoline with such dealers, 
jobbers, or wholesalers in their retailing capacity. 

6. By selling such gasoline to any jobber or wholesaler at a price 
lower than the price which respondent charges its retailer-customers 
who in fact compete in the sale and distribution of such gasoline with 
the retailer-customers of such jobbers or wholesalers, where such 
jobber or wholesaler resells such gasoline to any of its said retailer. 
customers at less than respondent’s posted tank-wagon price or 
directly or indirectly grants to any such retailer-customer any dis- 
counts, rebates, allowances, services or facilities having the net effect 
of a reduction in price to the retailer. 

For the purpose of comparison the term “price” as used in this order 
includes discounts, rebates, allowances and other terms and conditions 
of sale. 

The above specified requirements of this order are subject, however, 
to the following provisos: 

(a) That none of the prohibitions of the order shall be taken as 
inhibiting any price differentials by respondent that were not found 
under the facts herein to have a tendency to injure, destroy or prevent 
competition with respondent’s customers receiving the benefit of such 
differentials or with their customers. 

(6) That none of the prohibitions of the order shall be taken as 
preventing any price differentials by respondent which make only due 
allowance for differences in respondent’s cost of manufacture, sale, or 
delivery resulting from the differing methods or quantities in which 
such gasoline is to such purchasers sold or delivered. 

(¢c) That none of the prohibitions of the order shall be taken as 
inhibiting a lower price to jobbers than to retailers where respondent 
thereby makes only due allowance for its differences in cost of manu- 
facture, sale or delivery resulting from the differing methods or quan- 
tities in which such gasoline is to such purchasers sold or delivered. 

(@) That none of the provisions of the order shall be taken as in- 
hibiting any price differentials by respondent that reflect. differences. 
in the grades and qualities of such gasoline. 
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It is further ordered, that the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report. in. 
writing setting forth in detail the manner and form in which it has 
complied with this order. 


DISSENTING OPINION OF COMMISSIONER LOWELL B. MASON TO MODIFIED 
ORDER TO CEASE AND DESIST 


There are four reasons for this dissent. 

1. The modified order is too indefinite and obscure to be followed; 

2. The failure of the Commission to consider the evidence offered 
under the proviso of section 2 (b) of the Robinson-Patman Act; 

3. The failure to prove injury to competition; and 

4. The failure to establish jurisdiction. 

First, in my judgment, the order is too indefinite and obscure to be 
followed. The first half merely says, “Look at what Standard did 
and don’t do that.” I refer specifically to those portions of the order 
which state that the respondent is ordered to cease and desist from 
discriminating— 

1. By selling such gasoline * * * in the manner * * * stated in the 
findings * * *. 

2. By continuing or resuming the discriminations * * * described in the 
Commission’s findings * * *. 

3. By otherwise discriminating * * * in a manner * * * similar to 
* * * the discriminations * * * referred to * * * in the Commission’s 


findings —*  *."*. 

An order is a command to do or refrain from doing certain things, 
and thus should interpret the Robinson-Patman Act ideals into com- 
pletely understandable, explicit directions. 

To rely.on the finding of facts to determine the command of an 
order is bad. How can business men determine the standard at which 
they must aim if the Commission will not set down in words and figures 
in the order what is illegal ? 

The order of the Commission, being of a negative quality, that is to 
say, an order to cease and desist, should ban specific acts and thus by 
a series of quasi-judicial exclusions, direct all men of enterprise toward 
the best practices of their trade. 

The last half of the order is a paraphrasing of the general terms 
of the statute and thus in effect commands nothing specifically but 
counsels perfection generally. 

I believe the primary burden rests on the Commission to present 
an understandable order so it can be obeyed. Otherwise, first the 
businessman must guess what the law requires him to do, and then 
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he must guess what the Commission requires he must do, to obey its 
order entered because he guessed wrong the first time. 

In my opinion, the Federal Trade Commission should not swell 
that area of the law which cannot be known until litigated. A law 
that cannot be applied with certainty to the current affairs of every- 
day business is ex post facto in effect. 

It simply means, instead of living in a country where a king 
declares today that what a citizen did yesterday should be a crime, 
the Federal Trade Commission declares what the businessman did 
5 years ago is interpreted as a violation of law today. 

We have made a fetish out of “litigation to determine the law.” 
And by obscure and unintelligible orders which rely on extraneous 
references to indicate their meaning, we will make a fetish out of 
“litigation to determine the litigation.” 

This may not be such a fault that our superior courts feel em- 
powered to interdict. If so, there lies all the more reason for our 
diligence in protecting against it. 

There is a parallel in Gulliver’s Travels between the directions the 
tailors of Laputa used to measure Gulliver for a suit of clothes and 
the directions given by the Commission for the defendant to clothe 
itself with legality in this case. 

Gulliver’s tailors, immersed in the abstractions of life, used quad- 
rants, angles, and complicated formulae to determine a simple sleeve 
length. The result was a most ill-fitting suit. 

Gulliver took some comfort out of the fact that at least everyone 
else was as poorly dressed. But even this satisfaction is denied the 
defendant in this case, for here, only the defendant is subject to the. 
obscurities of higher dialectics whilst his competitors roam the fields 
of competition secure in the knowledge that they don’t have to guess. 
how to carry out the order because it aoe not apply to them. 

I shall examplify what I consider the law and facts on the second. 
and third points by illustrations, using fictitious characters and 
episodes. 

This method is at odds with common legalistic austerity, but it suits. 
the purpose of those who would care to know why there is a dissent in. 
this case. 

The case is about one distributor getting gas for less than another 
distributor. 

There are many kinds of distributors—brokers, wholesalers, jobbers,. 
retailers, etc., but in the gas business, two are most common: 

The retailer who operates the corner filling station—the essential 
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tools of his trade consist of a gas pump, rest rooms, air for tires, and 
water for radiators. 

The jobber—ordinarily has a railroad siding or delivery trucks that 
carry as much as a tank car, big storage tanks, a fat credit and enough 
retail distributors as customers to make the use of these facilities 
profitable. 

These two types of distributors pay different prices for the gas they 
sell. The jobber—a cent and a half less. It is easier to sell jobbers— 
they buy millions of gallons. The corner station buys thousands. 
The credit risks, the delivery costs, the storage costs, the sales costs are 
either less or entirely absent when selling toa jobber. Besides the sav- 
ing of money, there are many other valid reasons which invite a pro- 
ducer to dispose of his stock at a lesser price to a jobber than to a re- 
tailer. In fine, it seems there is no quarrel over this generally ac- 
cepted economic fact. 

It is true the statute makes no references to classes of purchasers. 
It bans any discrimination between purchasers without regard to class 
or function, provided competition is or tends to be injured. The point 
is, that competition is nonexistent between different functions. The 
respondent claims that there is nothing in the Robinson-Patman Act 
to prevent different price scales based on the different functions of 
distributors. This claim is sound only because the function of a jobber 
is not in competition with the function of a retailer. To hold other- 
wise would be to ordain that the profit motive could no longer be 
legal in the distribution field except at two points, distribution by the 
manufacturer and distribution by the retailer. All other inter- 
mediaries would be out of business unless they were willing to operate 
sans profit. If they should be out of business, that’s up to Congress, 
not the Federal Trade Commission. 

The trouble comes when the retailer function and the jobber func- 
tion become joined—then we have a controversy such as in this instant 
case. 

For the purpose of illustrating this point, let us assume: 

You are a producer of gasoline. You sell gas to Jerry. Jerry 
pumps it out to the folks who drive up and say, “Fill ’er up.” Jerry 
does a nice retail business. You sell him gas at the same price you sell 
all the other retailersintown. You are obeying the Robinson-Patman 
Act which says you mustn’t give a cheaper price to one than another. 

You also sell gas to Harold. Folks can’t drive up to Harold’s place 
and get 5 gallons. Harold won’t mess around with the public—wiping 

1The Senate and House bills originally contained references to classes of distribution. 


These were struck out before passage. See Senate Report 1502, p. 5, 74th Cong., 2d sess. ; 
see also House Rept. 2287, 74th Cong., 2d sess. 
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windshields, putting water in radiators, etc. He buys from you in big 
batches and then resells it in smaller lots to retailers who have corner 
filling stations just like Jerry. Harold is a jobber. You sell him your 
gas at the same price you sell all the other jobbers in town, and that’s 
O. K., too. Naturally, Harold’s price is less than what you charge 
Jerry. In fact, it is 114 cents less, because Harold takes the job of 
distributing your gasoline off your hands. This is worth something 
besides just the money you save. 

Now nobody is in hot water yet because each person is being treated 
“Even Stephen” according to the line of work he is in. But take a 
look at Bill across the street. Bill has a retail gas station. Folks 
drive up and use Bill’s washroom while he put 5 gallons in their tank. 
That makes Bill a retailer. So you tell Bill you'll let him have your 
gas at your retailer’s price. 

Bill says, “Come with me.” 

He takes you around back and, lo and behold, Bill owns a side track 
for tank cars, delivery trucks for gas, and gigantic storage tanks. 
Then Bill takes you into his office. He shows you his books. Baill has 
plenty of money. He buys a million—2 million gallons a year, not in 
little truck wagon loads, but in big batches. Bill can do this because 
he sells to a lot of other retail stations besides using some himself. 

Then there is Martin. Martin has just as big a lay-out as Bill but 
he doesn’t even bother to sell to other retailers. Martin has so many 
retail outlets of his own that he operates a wholesale establishment 
just for his own filling stations. 

- Are Bill and Martin retailers or wholesalers? 

To tell the truth, they are like Pooh-Bah in Gilbert and Sullivan’s 
opera, the Mikado. It all depends on whether you look at them front 
or back. 

But, being a big gasoline company, you can’t afford to take any 
chances on Uncle Sam suing you for price discrimination. 

So you say, “Bill and Martin, I’m sorry, old fellows, but you look 
like retailers tome. I’m going to have to charge you a cent and a half 
higher price than what I charge Harold, the jobber, who doesn’t do 
any retail business of his own.” 

Bill and Martin, being vigorous American businessmen, resent this 
very much. Bill and Martin buy just as much as Harold buys. Their 
equipment is just as good. They take as much work off your hands as 
Harold does, and their money looks just as good as Harold’s any day. 
They want the same treatment. 

Now some folks think that because you are a big gasoline company, 
you can tell Bill and Martin to “take it or leave it.” That’s the way it 
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used to bein the old days. You used to be the big frog in the puddle. 
Nowadays the puddle is bigger, the frogs are bigger, and there are lots 
more of them. . 

Tell Bill he is a retailer and entitled only to a retailer’s discount, 
and 5 seconds later all the other frogs put on their glasses and say, 
“Why, Bill, you look exactly like a jobber to me. We'll give you the 
jobber price !” 

So you lose Bill to a competitor whose price you wouldn’t meet, and 
maybe you lose a couple of more customers for the same reasons, about 
the same time. 

This all makes life very complicated. 

Million-gallon customers don’t grow on trees, and tomorrow Martin 
is going to be around to see you about his cent and a half discount. 
Treat Martin like a retailer, you’re out of business (at least, as far as 
Martin is concerned). ‘Treat Martin as a jobber, Uncle Sam will sue 
you as a price discriminator (just as the Federal Trade Commission 
has done in this case). 

When passing the Robinson-Patman Act, Congress has just such a 
dilemma in mind. So it added a proviso to the law (in sec. 2 (b), 
Robinson-Patman Act) which said in effect: “If somebody else is 
offering Martin or Bill gas for a cent and a half less, then you can, too, 
and show as a defense in a suit by the Federal Trade Commision that 
you were only meeting your competitor’s price.” 

That’s what Congress says, and on the 26th day of February of this 
year, the Federal Trade Commission agreed with Congress.? 

But that’s not what the Commission says in the instant case. 

Now the Commission says you can’t offer such a defense, regardless 
of the statute, and if by chance such a defense is admitted into the 
testimony, and if by chance it is proven by a greater weight of the 
evidence, and if in fact no testimony is offered in opposition, still the 
Commission will disregard such a defense. 

If you apply the order in this instant case to the example I have 
just given, you will have to give Martin and Bill the lower jobber’s 
price on all gas that they sell to other retail stations, but charge them 
the higher retailer’s price on all gas they use in their own stations. 
In other words, they pay two different prices for the same gas in 
the same barrel, depending on what they use the stuff for. 

That is what is known as ‘“‘determining price by use.” 


2In the Ferro case, Docket 5155, the Commission provided that the order to cease and 
desist “shall not prevent the respondent manufacturers from showing that any lower price 
to any purchaser was made in good faith to meet an equally low price of a competitor.” 


(42 F. T. C. 36 at 55). 
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This is foreign to the free enterprise system observed in our coun- 
try. For the Commission to administer prices by determining which 
users shall be required to pay higher prices for a commodity than 
other users, tends to divide the distributive functions of our economy 
into hostile groups, each striving for government favoritism rather 
than for consumer acceptance. 

It is time we moved the area of competition back into the open 
marts of trade where service and price to the consumer are the arbiters 
of success. 

It is of interest to note that the social economic ideology of “deter- 
mining price by use” embodied in the Commission’s order was once 
considered and flatly rejected by Congress, “Pricing by use” was 
included in the House Committee (Judiciary) Report 2287 of March 
31, 1936, Seventy-fourth Congress, second session. This is what it 
said: 


For the purpose of such classification of customers as wholesalers or jobbers 
or retailers, the character of the selling of the purchaser and not the buying 
shall determine the classification, and any purchaser who * * * does both 
a wholesale and retail business shall, irrespective of quantity purchased, be 
classified as a wholesaler on purchases for sale to retailers only * * * and 
as a retailer on purchases for sale to consumers, 


This ideology Congress refused to adopt and, before final passage of 
the Robinson-Patman Act, all such language was stricken from the 
bill. 

There are those who feel this country requires such a channeling 
of a businessman’s field of activity. This is strong medicine for a 
free economy to swallow. If needed, it is up to Congress and not 
this Commission to write the prescription. As yet, Congress has not 
seen fit to pass such bills that have been introduced to accomplish 
this end. Nor has Congress enacted any law preventing one from 
meeting his competitor’s price. The competitive system. still con- 
templates that the seller will get as much as he can and that the buyer 
will pay no more than he has to. 

I cannot subscribe to an order that embraces what Congress specifi- 
cally rejected. 

Not only did Congress reject the ideology of “pricing by use,” 
but obviously contemplating just such a situation as the instant 


case presents, embodied in the act a proviso in section 2 (b) as 
follows: * 


Prowded, however, That nothing herein contained shall prevent a seller re- 
butting the prima facie case thus made by Showing that his lower price * * * 


$49 Stat. 1526 (1936) ;15 U. S.C. A. 13. 
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to any purchaser or purchasers was made in good faith to meet an equally 
low price of a competitor * * ¥*, 

These words cannot be denied, and it is difficult to see how they can 
be ignored, but the decision in this case waives them aside, and the 
findings of facts and order have completely evaded any discussion 
of what the respondent proved by greater weight of the evidence 
(in fact, I find the testimony uncontroverted). The respondent 
proved that it had granted a lower price in good faith to meet a 
competitor’s price. The trial examiner who heard the case so held, 
and I as a Commissioner would so find. 

~The Commission concludes as a matter of law that it is unnecessary 
for it to determine this fact. In my opinion, this is not sound. 
So far as the Federal Trade Commission is concerned, I believe de- 
liberate and intentional matching of a competitor’s lower price is 
legitimate as long as the proviso on section 2 (b) of the Clayton Act 
stays on the statute books. 

_ It is lawful for a seller to meet a: competitor’s price, unless there 
is a showing that the meeting and matching is a planned, common 
course of action, resulting in a conspiracy in restraint of trade. 

In the instant case, the respondent, having lost two customers be- 
cause it would not meet the prices of its competitors, made up its 
corporate mind to hang on to what business it had left, and in good 
faith, and what appears to me only ordinary common sense, lowered 
its price to that of its competitors. 

In my opinion, the rejection of this defense by the Commission 
is fatal to the validity of the order. 

So much for the second point. 

Let us next consider the findings of the Commission that “the effect 
of the discrimination * * * hasbeen * * * substantially to 
lessen competition and to injure, destroy and prevent competi- 
tion * * * in the resale of gasoline.” 

I take it, an injury to a competitor must be illegal before it can be 
banned. We mouth the phrase “injury to competition” so often that 
we confuse it with “injury to a competitor.” 

When you meet your competitor’s lower price so as to keep a cus- 
tomer he sought to take away from you, he feels he has been injured. 
Of course he has, but that does not mean that competition has been 
injured. On the contrary, it may have been improved. 

In theory, it would be nice if one could do business without having 
people come along and meet his price. But in a free economy people 
are always trying to do that very thing; inveigling customers away 
by better services or cheaper prices. That’s the consumers’ protec- 
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tion. The well established companies refer to these people as “chisel- 
ers.” Those who are not well established, and who are trying to 
secure a foothold in the market place, refer to the well established com- 
panies who meet their lower prices as “monopolists” or “price dis- 
criminators.” It all depends on which foot the shoe is on. 

The man who sells a customer something for less is entitled to his 
patronage, but he must not expect a monopoly on that patronage. As 
long as the proviso in section 2 (b) stands, others are free to come in 
and take a shot at the goose, too. 

In my opinion, the testimony showing injury to coterie in this 
case is in reality a demonstration of the existence of competition. 

There is another phase of this order bearing on the question of com- 
petition which warrants scrutiny. 

As long as a buyer can get goods of like grade and quality at the 
same price or even less, he cannot claim competition has been injured 
because you refuse to sell him your goods at the price he wants to pay. 
This prohibition against discrimination is specifically limited by the 
statute to the grade and quality of the products sold, and has nothing to 
do with the popularity of the merchant or his brand, or the public 
acceptance of trade names. 

The act makes no mention of “major brands” or “off-brand” com- 
modities. Its sole criterion, so far as the words of the statute are con- 
cerned, has to do with the physical properties of the commodity. 
The reason for this is obvious. Congress realized the impracticality 
of weighing the mercurial popularities of name acceptance in deter- 
mining discrimination. Hence, it set the standard of discrimination on 
a factual rather than on a beauty contest basis. 

Grade and quality are stable things, determinable with mathemati- 
cal certainty. There is no danger in empowering a commission to 
ascertain grade or quality—but “public acceptance!” How are we 
to determine what is a major or a minor-brand, and how much dif- 
ferential shall be justified from one to the other? When Congress 
gives us that power, there will be time enough to worry about the 
many possibilities of abuses which can grow out of such authority. 

As the law now stands, a discriminatory price is lower than what 
others have to pay to abate goods of “like grade and quality.” It 
has nothing to do with the relative popularity of brand names. 

To illustr ate: Let’s suppose you are producing a gasoline that is 
sold on name acceptance but which is of the same grade and quality 
as many other gasolines which have no trade names. The unbranded 


pe sells for for 2 to 6 cents under what you sell your branded gas 
or 
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You call your product Kelley’s Kreem Gas (fictitious name, of 
course). It is accepted everywhere; everybody knows the name. You 
sell it for 12 cents to Bill. That is 114 cents under the retailer price 
Jerry pays. 

Jerry runs to the Federal Trade Commission and complains he is 
being discriminated against. 

“Does it hurt ?” asks the Commission. 

“Of course it hurts,” says Jerry. “I want Kelley’s Kreem Gas at 
the same price Bill, the jobber, pays.” 

The Federal Trade Commission looks at the law. “It doesn’t say 
anything here in the statute about Kelley’s Kreem Gas. In fact, the 
statute doesn’t even mention brand names; it just says that discrimi- 
nation in price of goods of ‘like grade and quality,’ if <¢ tends to pre- 
vent competition, shall be unlawful. 

“Now, can you get gas just as good in grade and quality as Kelley’s 
Kreem from other folks for a lot less?” 

“Sure,” says Jerry. “There is plenty of competition willing to sell 
me gas of like grade and quality for even less than Kelley sells to Bill. 
But I want Kelley’s Kreem Gas.” 

“All right, all right,” says the Federal Trade Commission. “Con- 
gress used the words, ‘of like grade and quality.’ Il interpret it 
to read, ‘of like grade, quality or brands.’ 

“Then I’ll enter an order against Kelley’s Kreem saying he mustn’t 
sell such gas at different prices. This will let everybody else sell un- 
branded, but just as good, gas for any price they want.” 

Let us take a careful look at the order in the instant case to see if 
I have paralleled my example with the facts at hand. 

The report of the Federal Trade Commission trial examiner in the 
instant case lists 9 “major” companies in the Detroit area. He lists 
3 companies as “doubtful,” using as his yardstick the fact that some 
witness did not list them as “major,” and then he describes 10 other 
companies as secondary. This cataloging has nothing to do with the 
quality of the gas sold but relates to the relative importance of the 
companies. 

These secondary companies who merchandise relatively unknown 
brands, plus the unbranded gas sold by the “doubtful” major com- 
panies, amount to about 12 percent of the total Detroit business. 
This gas is sold for as much as 6 cents off the branded price and always 
at least 2 cents off. 

The sole difference, so far as the record indicates, 1 is that 88 percent 
of the gasoline sold in the Detroit area carries a brand name, while 12 
percent is unbranded. There is no distinction as to quality or grade. 
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This would indicate that at no time were there any competitors shut 
out from buying gasoline of like grade and quality at prices ranging 
from 2 to 6 cents less than they were paying, and at a price always 
less than the respondent’s so-called discriminatory price. 

- As long as the other gas of like grade and quality was offered for 
sale at a lower price, where could there be injury to competition except 
ona plane that was not contemplated by Congress, namely, on a plane 
between names and not qualities or grades? 

In the Corn Products case,‘ the discriminations were in “feed and 
meal,” not in “Joe Blow’s Feed” or “Blue Plate Meal.” In the Corn 
Products case there was no effort to add words to the statute so that 
the Commission could hold a popularity contest on public acceptance. 
There the determination only had to be that the feed and meal were of 
the same grade and quality. In the instant case, the facts are that 
at all times there were plenty of competitors offering gas of as good 
grade and quality as the respondent at prices lower than respondent’s 
so-called discriminatory prices. 

I point this out because in the case under consideration, neither the 
respondent nor the trial attorney has seen fit to stress the point. Per- 
haps the respondent doesn’t like to admit there is unbranded gas of the 
same grade and quality as its own product, and the trial attorney 
would find it diflicult to prove injury to competition in like grades 
and qualities if it were shown that there was plenty of gas of like 
grade and quality available at much less than the alleged discrimina- 
tory price of the respondent. 

The instant case has important public aspects and the Commission 
is entitled to consider all the facts involved before entering an order. 
There were two orders entered in this case, an original, entered prior 
to my membership on the Commission, and a modified order now 
being considered. Let us look at them. 

The original order referred to gasoline “of like grade and quality.” 
This was subsequently changed so as to refer to only the gas described 
in the findings, namely, three brands—“Solite with Ethyl,” “Red 
Crown” and “Stanolind,” and all reference to the statutory language 
“of like grade and quality” was stricken. 

There might be a moral if not a legal justification for this tinkering 
with an act of Congress if one considers that without such an amend- 
ment the unknown producers would be at a great disadvantage, but 
perhaps the reason for the change lies deeper. If the order were left 
in the words of the statute, it would be impossible to deny that there 
was plenty of gas of like grade and quality available at much less than 
"#324 U. S. 726; 65 Sup. Ct. 961. 
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the alleged discriminatory price of Standard. This being true, the 
charge of injury, or even potential injury, flies out the window—for 
no one was injured by being shut out from buying gas of like grade 
and quality. 

Now let us consider the fourth reason for this dissent. 

The findings do not disclose facts sufficient to warrant the Commis- 
sion assuming jurisdiction. If the Commission felt the evidence sup- 
ported a conclusion that the purchases involving discriminatory prices 
were in interstate commerce, it should have so found. The Commis- 
sion did not so find. It found that the respondent was engaged in 
interstate commerce. It avoided any reference to the actual purchases 
which under the statute I believe must be shown to have been in inter- 
state commerce. This is not enough. The statute is explicit that the 
“purchases involved in such discriminations” must be in interstate 
commerce. 

The inhibition does not include every action by a company engaged 
in interstate commerce, but is limited to those acts which tesablvee 
are in interstate commerce. 

In my opinion, the Commission in this case has dealt with the facts 
and the law just as Procrustes dealt with the unfortunate guests who 
slept in his bed. 'The Commission has cut off the facts of the case that 
do not fit in with the order, and it has stretched out the statute until it 
is no longer the law Congress passed but becomes the law that the Com- 
mission would like to enforce. It requires private policing of one 
man’s business by another. It freezes the avenues of trade to set 
patterns. It eliminates the profit for one type of distributor and 
guarantees the profit to another. It subjects branded goods to restric- 
tions not applied to unbranded goods. It attempts to settle a private 
struggle between enterprisers by opening a Pandora’s box of govern- 
mental directives on a minutia of accounting and distributing practices 
that bear scant relation to what Congress sought to inhibit. 

I am against it. 
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In THe MATTER OF 
A. P. W. PAPER COMPANY, INC. 


MODIFIED ORDER TO CHASE AND DESIST 


Docket 4747. Order, August 12, 1946 


Modified order, pursuant to the provisions of section 5 of the Federal Trade 
Commission Act, and in accordance with decree below referred to, in pro- 
ceeding in question, in which (1) original order issued on January 7, 1944, 
388 F. T. C. 1; (2) the Circuit Court of Appeals for the Second Circuit in 
A. P. W. Paper Company, Inc. v. Federal Trade Commission, 149 F. (24) 
424, 40 F. T. C. 921, rendered its decision and on May 17, 1945, entered its 
decree reversing the Commission’s said order and remanding the cause to 
the Commission for further proceedings in conformity with its opinion; 
(3) the Supreme Court on May 6, 1946, in Federal Trade Commission v. 
A. P. W. Paper Company, Inc., 328 U. S. 193, 66 8. C. 932, 42 F. T. C. 909, af- 
firmed the decision of said circuit court of appeals, and on June 19 issued its 
mandate affirming the judgment of said court; and, (4) said court of appeals 
on June 21, 1946, entered an order to the effect that the judgment of said 
Supreme Court be made its judgment, and that the decision of the said 
circuit court be affirmed— 

Requiring respondent herein, its officers, etc., in connection with the offer, ete., 
of respondent’s toilet tissues and paper towels in commerce, to,cease and 
desist from using, subject to the permissible limits prescribed by a certain 
act of Congress as amended, the words “Red Cross”, etc., as in said order 
below set out. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Marshall Morgan for the Commission. 
Sullivan & Cromwell, of New York City, for respondent. 


MODIFIED ORDER TO CEASE AND DESIST 


This matter coming on for further proceedings before the Federal 
Trade Commission, and’ it appearing that on January 7, 1944, the 
Commission made its findings as to the facts herein and concluded 
therefrom that the respondent A. P. W. Paper Co., Inc., had violated 
the provisions of the Federal Trade Commission Act, the Commission 
on January 7, 1944, issued, and thereafter served its order to cease 
and desist upon said respondent A. P. W. Paper Co., Inc. 

Thereafter on February 16, 1944, respondent company filed in the 
United States Circuit Court of Appeals for the Second Circuit its 
petition to review and set aside the Commission’s said order to cease 
and desist. On May 17, 1945, said court entered its decree reversing 
the Commission’s said order and remanding the cause to the Commis- 
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sion for further proceedings in conformity with the said court’s 
opinion. 

Thereafter on October 8, 1945, the Supreme Court of the United 
States granted certiorari in the matter and on May 6, 1946, said court 
rendered its decision affirming the decision of the United States 
Circuit Court of Appeals as rendered on May 17, 1945. 

Thereafter, on June 19, 1946, the Supreme Court of the United 
States issued its mandate affirming the judgment of the United States 
Circuit Court of Appeals for the Second Circuit and on June 21, 1946, 
said Court of Appeals entered an order to the effect that the judgment 
of the said Supreme Court of the United States be made the judgment 
of the United States Circuit Court of Appeals for the Second Circuit 
and that the decision of the said circuit court be affirmed. 

In conformity therefore with the final decree of the United States 
Circuit Court of Appeals for the Second Circuit, dated June 21, 1946, 
and pursuant to the provisions of the Federal Trade Commission Act, 
the Commission hereby issues this, its modified order, to cease and 
desist : 

It is ordered, that the respondent, A. P. W. Paper Co., Inc., a cor- 
poration, and its officers, agents, representatives and employees, directly 
or through any corporate device, in connection with the offering for 
sale, sale and distribution of respondent’s toilet tissues and paper 
towels in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from— 


Using, subject to the permissible limits prescribed by the Act of 
January 5, 1905, as amended by section 4 of the act of 1910, the words 
“Red Cross” or any abbreviation or simulation thereof, either alone or 
in combination or connection with any other word or words, to desig- 
nate, describe, or refer to respondent’s products, or using or displaying 
on respondent’s products or in any advertisement thereof, the mark of 
a Greek red cross, or any other mark, emblem, sign or insignia simulat- 
ing or resembling such cross, without clearly and conspicuously stating 
in every instance, in immediate conjunction with any such designation 
or description of, reference to, or display upon respondent’s products, 
or in any advertisement of such products, written or oral, the 
following: 

This product is not sponsored or approved by or in any manner associated or 
connected with the American National Red Cross, 

It is further ordered, that the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF 


EARL H. SNOW AND PERSHING R. SNOW, TRADING AS 
SNOW’S HATCHERIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION: 
OF SEC. 5 OF AN ACT OF CONGRESS, APPROVED SEPT. 26, 1914 


Docket 5339. Complaint, June 25, 1945—Decision, Aug. 12, 1946 


A United States Record of Performance breeder or hatchery is understood by 
members of the poultry industry to be one operating under an official State: 
agency cooperating with the Bureau of Animal Industry, United States. 
Department of Agriculture, under what is known as the National Poultry 
Improvement Plan. 


The National Poultry Improvement Plan as approved by the Secretary of 
Agriculture has for its objective, among other things, improvement in the 
production and breeding qualities of poultry and authoritative identification 
of breeding stock, hatching eggs and chicks with respect to the quality, by 
describing them in terms uniformly accepted in all parts of the United 
States. 


Certain official terminology prescribed by the Plan, such as “United States: 
Record of Performance”, “Reeord of Performance’ and their abbreviations, 
“U.S. R. O. P.” and “R. O. P.”, has acquired definite meaning throughout 
the industry and trade and when used to describe specified fowls, indicates: 
that each thereof has an official performance or lineage record. 


The terms, as respects the National Poultry Improvement Plan, “United States 
Record of Performance”, and “Record of Performance” and the symbols. 
“U.S. R. O. P.” or “R. O. P.” are not applicable to all poultry produced by. 
a participant therein, and are misnomers for any fowl that has not been 
duly certified and registered as such. Thus a cockerel cannot become a 
“U.S. R. O. P.” or an “R. O. P.” male in the accepted meaning of said term 

, until the passing of certain official tests when it has reached 6 months of age; 
the cockerel’s condition and qualities at the end of the 6-months’ period being. 
essential items in its record of performance, which is not kept until after 
said official inspection and certification. Should such inspection not be 
officially made, or should the cockerel fail to pass the test when made, no 
record of performance has been established or is recognized, notwithstand- 
ing pedigree; and regulations of the plan provide that the use of the term 
“R. O. P. Sired” is permissible only when the males siring the chicks so de- 
scribed have been officially leg-banded as “U. S. R. O. P.” males and registered. 


as such. Accordingly, the progeny of mere wing-banded cockerels are not 
“R. O. P. Sired”. 


Where two partners, engaged in the interstate sale and distribution of chickens 
and baby chicks— 

(a) Falsely represented, directly or by implication, through statements in news- 
papers and trade journals, and in advertising folders, catalogs, price lists. 
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and otherwise, that they were United States Record of Performance breeders: 

and operated poultry breeding plants or hatcheries under the supervision. 

of an official for the agency supervising the National Poultry Improvement 

Plan administered by the Bureau of Animal Industry, United States De- 

partment of Agriculture, in cooperation with the official State agency in 

charge of the plan in the State of Minnesota; and 

Represented falsely that their sired chicks were obtained from flocks headed: 

by pedigreed males from the most outstanding breeder in the United States, 

and met all requirements of the United States Record of Performance pro- 
gram; 

The facts being that their principal business was operating a commercial 
hatchery in which chicks were hatched from eggs largely purchased by them 
from outside sources ; 

With the effect of misleading and deceiving a substantial portion of the pur- 
chasing public into the erroneous belief that such representations were true 
and of causing it, because of such mistaken belief, to purchase substantial 
quantities of their said chicks: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the injury and prejudice of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. Jesse D. Kash for the Commission. 
Mr. R. F. Mack, of Sleepy Eye, Minn., for respondents. 


(b 


— 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Earl H. Snow and 
Pershing R. Snow, individually and trading as Snow’s Hatcheries, 
hereinafter referred to as respondents, have violated the provisions of 
said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its. 
complaint, stating its charges in that respect as follows: ) 

Paracrapy 1. Respondents Earl H. Snow and Pershing R. Snow 
are individuals and doing business as Snow’s Hatcheries, with their 
office and principal place of business located at Sleepy Eye, Minn. 
Respondents also operate various breeding and trapnesting farms in 
various locations in the State of Minnesota. 

Par. 2. Respondents are now, and for more than 1 year last past. 
have been, engaged in the sale and distribution of baby chicks. 
Respondents cause their baby chicks, when sold by them, to be trans- 
ported from their aforesaid places of business in the State of Minnesota 
to purchasers thereof located in various other States of the United 


States. 
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Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said baby chicks in commerce among 
and between the various States of the United States. 

‘Par. 3. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the purchase of their baby chicks, re- 
spondents have circulated and are now circulating among prospective 
purchasers throughout the United States, by United States mails, ad- 
vertisements in newspapers and trade journals, and by advertising 
folders, catalogs, price lists and other means in commerce, many false 
statements and representations concerning their product. Among and 
typical of such false statements and representations disseminated as 
aforesaid are the following: 

Plan now for next year’s egg and meat profits by trying out pullorum-tested 
R. O. P. large type Leghorns. 

Snow’s R. O. P. breeding. 

Big type Leghorns bred from Hanson's strain R. O. P. Pedigree Bloodlines. 

Par. 4. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not specifically set out 
herein, respondents have represented, directly and by implication, that 
they are United States Record of Performance breeders and operate 
poultry-breeding plants or hatcheries under the supervision of an 
official for the agency supervising the National Poultry Improvement 
Plan administered by the Bureau of Animal Industry, United States 
Department of Agriculture, in cooperation with the official State 
agency in charge of the plan in the State of Minnesota; that their sired 
chicks are obtained from flocks headed by wing-banded pedigreed 
males from the most outstanding breeder in the United States, and 
meet all requirements of the United States Record of Performance 
program. 

Par. 5. The foregoing statements and representations are grossly 
exaggerated, false, and misleading. In truth and in fact, respondents 
are not United States Record of Performance breeders and do not 
operate poultry-breeding plants or hatcheries under the supervision 
of an official for the agency supervising the National Poultry Improve- 
ment Plan administered by the Bureau of Animal Industry, United 
States Department of Agriculture, in cooperation with the official 
State agency in charge of said plan in the State of Minnesota, and their 
sired chicks are not obtained from flocks headed by wing-banded 
pedigreed males from the most outstanding breeder in the United 
States, and do not meet all the requirements of United States Record 
of Performance program. Respondents’ principal business is oper- 
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ating a commercial hatchery in which chicks are hatched from egos 
largely purchased by them from outside sources. 

Par. 6. A United States Record of Performance breeder or hatchery 
is understood by members of the poultry industry to be one operating 
under an official State agency cooperating with the Bureau of Animal 
Industry, United States Department of Agriculture, under what is 
known as the National Poultry Improvement Plan. The National 
Poultry Improvement Plan as approved by the Secretary of Agricul- 
ture has for its objective, among other things, improvement in the 
production and breeding qualities of poultry and authoritative identi- 
fication of breeding stock, hatching eggs, and chicks with respect to 
the quality, by describing them in terms uniformly accepted in all 
parts of the United States. Certain official terminology prescribed 
by the plan, such as “United States Record of Performance,” “Record 
of Performance” and their abbreviations, “U. S. R. O. P.” and 
“R. O. P.,” has acquired definite meaning throughout the industry 
and trade and when used to describe specified fowls, indicates that 
each thereof has an official performance or lineage record. The terms 
“United States Record of Performance” and “Record of Performance” 
and the symbols “U. S. R. O. P.” or “R. O. P.” are not applicable to 
all poultry produced by a National Poultry Improvement Plan par- 
ticipant, and are misnomers for any fow] that has not been duly certi- 
fied and registered as such. A cockere] cannot become a U.S. R. O. P. 
or an R. O. P. male in the accepted meaning of said term until the 
passing of certain official tests when it has reached 6 months of age. 
The cockerel’s condition and qualities at the end of the 6-months’ period 
are essential items in its record of performance, which is not kept 
until after said official inspection and certification. If such inspection 
is not officially made, or if the cockerel fails to pass the test when 

“made, no record of performance has been established or is recognized, 
notwithstanding pedigree. Regulations of the plan provide that the 
use of the term “R. O. P. Sired” is permissible only when the males 
siring the chicks so described have been officially leg-banded as 
U.S. R. O. P. males and registered as such. Accordingly, the progeny 
of mere wing-banded cockerels are not “R. O. P. Sired.” 

Par. 7. The use by the respondents of the acts and practices herein 
set forth has a tendency and capacity to, and does, mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations and claims are 
true, and causes and has caused a substantial portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase sub- 
stantial quantities of respondents baby chicks. 
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Par. 8. The aforesaid acts and practices of respondents as herein 
alleged are all to the injury and prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on June 25, 1945, issued and subsequently 
served its complaint in this proceeding upon the respondents, Earl H. 
Snow and Pershing R. Snow, individually and trading as Snow’s 
Hatcheries, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said Act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, a stipulation as to the facts was entered into whereby 
it was stipulated and agreed that a statement of facts signed and 
executed by respondents and Richard P. Whiteley, Assistant Chief 
Counsel, for the Commission, subject to the approval of the Commis- 
sion, may be taken as to the facts in this proceeding and in lieu of 
testimony in support of the charges stated in the complaint, and in 
opposition thereto, and that said Commission may proceed upon said 
complaint and said statement of facts to make its report, stating its 
findings as to the facts and its conclusion based thereon, and enter its or- 
der disposing of this proceeding without the presentation of argument 
or the filing of briefs. The respondents expressly waived the filing 
of the trial examiner’s report upon the evidence. Thereafter, said 
stipulation, having been approved, this proceeding regularly came on 
for final hearing before the Commission upon said complaint and said 
stipulation as to the facts, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that this 
proceeding is in the public interest and makes this its findings as to’ 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondents Earl H. Snow and Pershing R. Snow 
are individuals and doing business as Snow’s Hatcheries, with their 
office and principal place of business located at Sleepy Eye, Minn. 
Respondents also operate various breeding and trapnesting farms in 
various locations in the State of Minnesota. 

Par. 2. Respondents are now, and for more than 1 year last past 
have been, engaged in the sale and distribution of baby chicks. Re- 
spondents cause their baby chicks, when sold by them, to be transported 
from their aforesaid places of business in the State of Minnesota to 


“SNOW’S HATCHERIES V7 


72 Findings 


- purchasers thereof located in various other States of the United States. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said baby chicks in. commerce among 
and between the various States of the United States. 

Par. 3. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the purchase of their baby chicks, respond- 
ents have circulated and are now circulating among prospective pur- 
chasers throughout the United States, by United States mails, ad- 
vertisements in newspapers and trade journals, and by advertising 
folders, catalogs, price lists, and other means in commerce, many 
false statements and representations concerning their product. 
Among and typical of such statements and representations dissemi- 
nated as aforesaid are the following: 

Plan now for next year’s egg and meat profits by trying out pullorum tested 
R. O. P. large type Leghorns. 

Snow’s R. O. P. breeding. 

Big type Leghorns bred from Hanson’s strain R O. P. Pedigree Bloodlines. 

Par. 4. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not specifically set out 
herein, respondents have represented, directly and by implication, that 
they are United States Record of Performance breeders and operate 
poultry breeding plants or hatcheries under the supervision of an 
official for the agency supervising the National Poultry Improvement 
Plan administered by the Bureau of Animal Industry, United States 
Department of Agriculture, in cooperation with the official State 
agency in charge of the Plan in the State of Minnesota; that their sired 
chicks are obtained from flocks headed by pedigreed males from the 
most outstanding breeder in the United States, and meet all require- 
ments of the United States Record of Performance program. 

Par. 5. The foregoing statements and representations are grossly 
exaggerated, false and misleading. In truth and in fact, respondents 
are not United States Record of Performance breeders and do not 
operate poultry-breeding plants or hatcheries under the supervision of 
an official for the agency supervising the National Poultry Improve- 
ment Plan administered by the Bureau of Animal Industry, United 
States Department of Agriculture, in cooperation with the official 
State agency in charge of said plan in the State of Minnesota, and their 
sired chicks are not obtained from flocks headed by pedigreed males 
from the most outstanding breeder in the United States, and do not 
meet all the requirements of United States Record of Performance 
program. Respondents’ principal business is operating a commercial 
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hatchery in which chicks are hatched from eggs largely purchased by 
them from outside sources. 

Par. 6. A United States Record of Performance breeder or hatchery 
is understood by members of the poultry industry to be one operating 
under an official State agency cooperating with the Bureau of Animal 
Industry, United States Department of Agriculture, under what is 
known as the National Poultry Improvement Plan. The National 
Poultry Improvement Plan as approved by the Secretary of Agricul- 
ture has for its objective, among other things, improvement in the 
production and breeding qualities of poultry and authoritative identi- 
fication of breeding stock, hatching eggs and chicks with respect to the 
quality, by describing them in terms uniformly accepted in all parts of 
the United States. Certain official terminology prescribed by the plan, 
such as “United States Record of Performance,” “Record of Perform- 
ance” and their abbreviations, “U. S. R. O. P.” and “R. O. P.,” has 
acquired definite meaning throughout the industry and trade and when 
used to describe specified fowls, indicates that each thereof has an 
official performance or lineage record. The terms “United States 
Record of Performance,” and “Record of Performance” and the sym- 
bols “U. S. R. O. P.” or “R. O. P.” are not applicable to all poultry 
produced by a National Poultry Improvement Plan participant, and 
are misnomers for any fowl that has not been duly certified and regis- 
tered as such. A cockerel cannot become a U.S. R. O. P. or an R. O. P. 
male in the accepted meaning of said term until the passing of certain 
official tests when it has reached 6 months of age. The cockerel’s con- 
dition and qualities at the end of the 6-months’ period are essential 
items in its record of performance, which is not kept until after said 
official inspection and certification. If such inspection is not officially 
made, or if the cockerel fails to pass the test when made, no record of 
performance has been established or is recognized, notwithstanding 
pedigree. Regulations of the plan provide that the use of the term 
“R. O. P. Sired” is permissible only when the males siring the chicks 
so described have been officially leg-banded as U. S. R. O. P. males and 
registered as such. Accordingly, the progeny of mere wing-banded 
cockerels are not “R. O. P. Sired.” 

Par. 7. The use by the respondents of the acts and practices here- 
inabove set forth has the tendency and capacity to, and does mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such statements, representations, 
and claims are true and causes a substantial portion of the purchasing 
public, because of such mistaken belief to purchase substantial quanti- 
ties of respondents’ baby chicks. 
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CONCLUSION 

The acts and practices of the respondents as herein found are all to 
the injury and prejudice of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com- 
mission upon complaint of the Commission, the answer of the respond- 
ents, and a stipulation as to the facts, in which stipulation the respond- 
ents waived all intervening procedure and further hearing as to said 
facts; and the Commission having made its findings as to the facts 
and conclusion that respondents Ear] H. Snow and Pershing R. Snow, 
individually and trading as Snow’s Hatcheries, have violated the pro- 
visions of the Federal Trade Commission Act: 

It is ordered, that the respondents, Earl H. Snow and Pershing R. 
Snow, individually and trading as Snow’s Hatcheries, or trading under 
any other trade name, and their respective representatives, agents, 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale, and distribution of baby 
chicks or other poultry in commerce as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Representing directly or by implication that respondents are 
R. O. P. poultry breeders or that they operate a poultry plant under. 
the supervision of an official State agency supervising United States 
Record of Performance work. 

2. Representing directly or by implication that respondents’ baby 
chicks are produced from, or sired by, United States Record of Per- 
formance males unless the chicks so offered for sale have been actually 
sired by males which have been officially banded with U. S. R. O. P. 
sealed and numbered official leg bands and duly registered as such. 

3. Representing directly or by implication that respondents’ baby 
chicks are produced from flocks headed by United States Record of 
Performance males when the flocks concerning which such representa- 
tions are made are not segregated and headed by males which have 
been officially banded with U. S. R. O. P. sealed and numbered official 
leg bands and duly registered as such. 

4. Representing directly or by implication that chicks produced 
from eggs purchased from other suppliers are in fact produced by 
respondents’ flocks. 

It is further ordered, that the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE Matrer or 


KRAUPNER AND KRAUPNER, INC. AND DIENER & 
DORSKIND, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION. 
OF SEC. 5 OF AN ACT OF CONGRESS, APPROVED SEPT. 26, 1914 


Docket 53880. Complaint, Sept. 13, 1945—Decision, Aug. 12, 1946 


Where a corporation engaged in the interstate sale and distribution of its ‘““Kay’s: 
Medicated Ointment,” together with its advertising agency; in advertising in 
newspapers, periodicals, circulars, leaflets, pamphlets and other advertising: 
literature— 

Represented falsely, directly and by implication, that said preparation was a com- 
petent and effective treatment and remedy for leg sores, ulcers, old sores, open. 
legs, varicose ulcers and other ulcers, and that it promoted and speeded 
healing generally ; 

The facts being that the only value of said preparation was that in some of saidi 
conditions it would, through its emollient and local anesthetic action, bring. 
some temporary relief of pain; although in many old, chronic ulcerous condi- 
tions use of said preparation would not even relieve pain since the portion: 
of the lesion giving rise to pain would in such instances not be accessible to a 
local application ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby induce it, because of such belief, to purchase said medicinal. 
preparation: , 

Held, That such acts and practices were all to the prejudice and injury of the 
public, and constituted unfair and decptive acts and practices in commerce. 


Mr. Jesse D. Kash for the Commission. 
Mr. Meyer Press, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act,. 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Kraupner & Kraup- 
ner, Inc., a corporation, and Diener & Dorskind, Inc., a corporation, 
hereinafter referred to as respondents, have violated the provisions: 
of said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues. 
its complaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent Kraupner & Kraupner, Inc., is a cor-- 
poration organized and existing under and by virtue of the laws of 
the State of New York, with its office and principal place of business: 
located at 1875 Myrtle Avenue, Brooklyn, New York. 
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Par. 2. This respondent is, and for more than 1 year last past has. 
been, engaged in selling and distributing a medical preparation desig- 
nated “Kay’s Medicated Ointment.” In the course and conduct of 
its business said respondent causes and has caused said medical prep- 
aration, when sold, to be shipped or transported from its place of 
business in the State of New York to purchasers thereof located in. 
various other States of the United States and the District of Columbia.. 

Respondent maintains, and at all times herein mentioned has main-. 
tained, a course of trade in its said medical preparation in commerce. 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. Respondent Diener & Dorskind, Inc., is a corporation 
and existing under and by virtue of the laws of the State of New 
York, with its office and principal place of business located at 147 
West Forty-second Street, New York, N. Y. 

Par. 4. This respondent operates an advertising agency, and as 
such is engaged in formulating, editing, selling, and distributing ad- 
vertising matter, and is the advertising representative or agent of 
respondent Kraupner & Kraupner, Inc., and prepares and assists in 
preparation of advertising material used by respondent Kraupner & 
Kraupner, Inc., and disseminates and aids in the dissemination of 
such advertising material, including the advertising material herein- 
after set forth, in connection with the sale and distribution of the 
medical preparation hereinabove designated. 

Par. 5. Respondents act in conjunction and in cooperation with each 
other in the performance of the acts and practices hereinafter alleged. 

Par. 6. In furtherance of the sale and distribution of the medical 
preparation sold and distributed by respondent Kraupner & Kraup- 
ner, Inc., a corporation, the respondents have disseminated and are 
now disseminating, and have caused and are now causing the dissemi- 
nation of, false advertisements concerning said medical preparation 
by the United States mails, and by various other means, in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, and 
respondents have also disseminated and are now disseminating, and 
have caused and are now causing the dissemination of, false adver- 
tisements concerning said product by various means for the purpose 
of inducing, and which are likely to induce, directly or indirectly, the 
purchase of said product in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. Among and typical of the false, 
misleading and deceptive statements and representations contained 
in said advertisements disseminated and caused to be disseminated 
as hereinabove set forth, by and through the United States mails, by 
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advertisements inserted in newspapers and periodicals, and by cir- 
culars, leaflets, pamphlets and other advertising literature, are the 
following: 

FOR HARD TO HHAL LEG SORES 


Ulcer—Old Sores—Open Legs 


Apply soothing KAY'S MEDICATED OINTMENT to sores caused by vari- 
cose veins. Promptly relieves pain and brings glorious palliative relief. Amaz- 
ingly suceessful for over 20 years. 


FOR HARD TO HEAL LEGS 


For ulcers, old sores and varicose ulcers caused by varicose veins apply sooth- 
ing KAY’S MEDICATED OINTMENT. Promptly relieves pain and brings 
glorious palliative relief. Amazingly successful for over 20 years. 

KAY’S MEDICATED OINTMENT Contains Wondrously Soothing Ingredient 
Allevyiates Discomfort, Promotes Healing. 

Kay’s Relieves Discomfort Speeds Healing of Skin Irritations. 


Par. 7. Through the use of the statements and representations 
hereinabove set forth and others of similar import but not set out 
herein, all of which purport to be descriptive of the therapeutic 
properties of said medical preparation, respondents represent, directly 
and by implication, that said preparation is a competent and effective 
treatment and remedy for leg sores, ulcers, old sores, open legs, vari- 
cose ulcers and other ulcers, and that it promotes and speeds healing. 

Par. 8. The foregoing statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, said preparation is 
not an effective treatment or remedy for and will have no therapeutic 
effect or value in the treatment of leg sores, varicose ulcers, or other 
ulcers, old sores, or open legs, its only value being that in some of these 
conditions it will, through its emollient and local anesthetic action, 
bring some degree of temporary relief of pain; but in old, chronic 
ulcerous conditions, the portion of the lesion which gives rise to the 
pain will in many instances not be accessible to a local application, and 
in such instances the use of said preparation will not even relieve pain. 
Said preparation does not promote or speed healing but, in truth and 
in fact, some of the ingredients in said preparation because, of their 
irritant properties, may actually prevent healing. 

Par. 9. The use by the respondents of the foregoing false, mislead- 
ing, and deceptive statements and representations has had and now has 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true, and to induce a substan- 
tial portion of the purchasing public, because of such erroneous and 
mistaken belief, to purchase said medical preparation. 
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Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frxprn¢s As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 13, 1945, issued and sub- 
sequently served its complaint in this proceeding upon the respondents, 
Kraupner & Kraupner, Inc., a corporation, and Diener & Dorskind, 
Inc., a corporation, charging them with the use of unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
said act. After Kraupner & Kraupner, Inc., filed answer in this pro- 
ceeding, a stipulation was entered into whereby it was stipulated and 
agreed that a statement of facts signed and executed by the respond- . 
ents and Richard P. Whiteley, Assistant Chief Counsel for the Com- 
mission, subject to the approval of the Commission, may be taken as 
the facts in this proceeding and in lieu of testimony in support of the 
charges stated in the complaint or in opposition thereto, and that 
the Commission may proceed upon said statement of facts to make its 
report, stating its findings as to the facts and its conclusion based there- 
on, and enter its order disposing of the proceeding without the presen- 
tation of argument or the filing of briefs. The respondents expressly 
waived the filing of a trial examiner’s report upon the evidence. There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon said complaint, answer, and stipulation, said stipu- 
lation having been approved, accepted, and filed ; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from. 

FINDINGS AS TO THE FACTS 


ParacrapH 1. (2) Respondent Kraupner & Kraupner, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of New York, with its office and principal place of business 
located at 1375 Myrtle Avenue, Brooklyn, New York. It is, and for 
more than 1 year last past has been, engaged in selling and distribut- 
ing a medicinal preparation designated “Kay’s Medicated Ointment.” 

(6) Respondent Diener & Dorskind, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of New 
York, with its office and principal place of business located at 147 
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West Forty-second Street, New York, N. Y. It operates an adver- 
tising agency, and as such is engaged in formulating, editing, selling, 
and distributing advertising matter, and is the advertising representa- 
tive or agent of respondent Kraupner & Kraupner, Inc. It prepares 
and assists in the preparation of advertising material used by respond- 
ent Kraupner & Kraupner, Inc., including that hereinafter set forth, 
and disseminates and aids in the dissemination of such advertising 
material in connection with the sale and distribution of the medicinal 
preparation designated “Kay’s Medicated Ointment.” 

Par. 2. In the course and conduct of its aforesaid business, respond- 
ent Kraupner & Kraupner, Inc., causes, and has caused, its said medici- 
nal preparation, when sold, to be shipped or transported from its 
place of business in the State of New York to purchasers thereof lo- 
cated in various other States of the United States and in the District 
of Columbia, and maintains, and at all times herein mentioned has 
maintained, a course of trade in its said medicinal preparation in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In the furtherance of the sale and distribution of the afore- 
said medicinal preparation respondents, acting in conjuction and in 
cooperation with each other, have disseminated and are now dissem1- 
nating, and have caused and are now causing the dissemination of, 
false advertisements concerning said medicinal preparation by the 
United States mails, and by various other means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, and re- 
spondents have also disseminated and are now disseminating, and 
have caused and are now causing the dissemination of, false adver- 
tisements concerning said product by various means for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of said product in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. Among and typical of the false, 
misleading, and deceptive statements and representations contained 
in said advertisements disseminated and caused to be disseminated 
as hereinabove set forth, by and through the United States mails, by 
advertisements inserted in newspapers and periodicals, and by circu- 
lars, leaflets, pamphlets, and other advertising literature, are the 
following: 

FOR HARD TO HEAL LEG SORES 


Ulcer—Old Sores—Open Legs 


Apply soothing KAY’S MEDICATED OINTMENT to sores caused by varicose 


veins. Promptly relieves pain and brings glorious palliative relief. Amazingly 
successful for over 20 years. 


* * * * * * 
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FOR HARD TO HEAL LEGS 


For ulcers, old sores and varicose ulcers caused by varicose veins apply soothing 
KAY’S MEDICATED OINTMENT. Promptly relieves pain and brings glorious 
Palliative relief. Amazingly successful for over 20 years. 


* * * * * * * 


KAY’S MEDICATED OINTMENT Contains Wondrously Soothing Ingredient 
Alleviates Discomfort, Promotes Healing. 


* * * * * * * 


Kay’s Relieves Discomfort Speeds Healing of Skin Irritations. 


Par. 4. Through the use of the aforesaid statements and repre- 
sentations and others of similar import not set out herein, all of which 
purport to be descriptive of the therapeutic properties of said medi- 
cinal preparation, respondents represent, directly and by implication, 
that said preparation is.a competent and effective treatment and. 
remedy for leg sores, ulcers, old sores, open legs, varicose ulcers and 
other ulcers, and that it promotes and speeds healing generally. 

Par. 5. Respondent’s said statements and representations are false, 
misleading, and deceptive. In truth and in fact, Kay’s Medicated 
Ointment is not an effective treatment or remedy for, and will have no 
therapeutic effect or value in the treatment of, leg sores, varicose 
ulcers or other ulcers, old sores, or open legs, its only value being that 
in some of these conditions it will, through its emollient and local 
anesthetic action, bring some degree of temporary relief of pain. 
However, in old, chronic ulcerous conditions the portion of the lesion 
which gives rise to the pain will in many instances not be accessible to. 
a local.application, and in such instances the use of said preparation 
will not even relieve pain. Said preparation will not promote or 
speeed healing. 

Par. 6. The use by the respondents of the foregoing false, mislead- 
ing, and deceptive statements and representations has had, and now 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements and representations are true, and to induce 
a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase said medicinal preparation. 


CONCLUSION 


The aforesaid acts and practices of the respondents are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 
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ORDER: TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint: of; the Commission, the answer: of , re- 
spondent Kraupner & Kraupner, Inc., and a stipulation as to the facts 
entered into by and between the eenoReealG and Richard P. Whiteley, 
Assistant Chief Counsel for the Commission, which provides, among 
other things, that without further evidence or other intervening pro- 
cedure the Commission may issue and serve upon the respondents 
findings as to the facts and conclusion based thereon and. an order 
disposing of the proceeding, and the Commission having made its 
findings as to the facts and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, that the respondents, Kraupner & Kraupner, Inc., a 
corporation, and Diener & Dorskind, Inc., a corporation, their officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution of the medicinal preparation designated as “Kay’s 
Medicated Ointment,” or any preparation of substantially similar 
composition or possessing substantially similar properties, whether 
sold under the same name or any other name, do forthwith cease and 
desist from : 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference: 

(a) That said preparation is a competent or effective remedy for 
legs sores, varicose ulcers or other ulcers, old sores, or open legs, or 
has any Phenapentic value in the treatment ey these conditions in excess 
of the temporary alleviation of pain when the source of such pain is 
accessible to local application of said preparation. 

(6) That said preparation promotes or speeds healing. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing or which is bkely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said medicinal preparation, any 
advertisement which contains any representations prohibited in para- 
graph (1) hereof. 

It is further ordered, that respondents shall, within 60 days after 
service upon them of aE order, file with the Conitaihitnt a report in » 
writing setting forth in detail the manner and form in which they have 
complied with this order. HOPS 
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In THE MatTrer oF 


BOLGER BROTHERS 


COMPLAINT,’ FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 AND OF AN ACT 
OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5378. Complaint, Sept. 5, 1945—Decision, Aug. 26, 1946 


Where a corporation engaged in the introduction into commerce of garnetted 
or reclaimed wool waste material, composed of spun, woven, knitted, or’ 
felted yarns or fabrics which it purchased and garnetted, sold and distributed 
in commerce for its own account, and also garnetted for other concerns on 
a commission basis and shipped as directed by the owners thereof, and which 
was a wool product under the terms of the Wool Products Labeling Act of 
1939,— 

Caused to be misbranded, and misbranded, said products in violation of said 
act and the rules and regulations promulgate thereunder, in that they did 
not have on or affixed thereto a stamp, tag, label, or other means of identi- 
fication showing the percentage of the total fiber weight of wool, reprocessed 
wool, reused wool, nonwool fiber and aggregate thereof, including filler or 
adulterating matter, and. proper identification of the manufacturer or seller: 

Held, That such acts, practices and methods, under the circumstances set forth, 
were all to the prejudice and injury of the public, and constituted unfair 
and decepgive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act and the Wool Products Labeling 


Act of 1939. 


Before Mr. James A. Purcell, trial examiner. ; 
Mr. J. W. Brookfield, Jr. and Mr. George M. Martin for the Com- 


mission. 


: CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Bolger Brothers, a corporation, herein- 
after referred to as respondent, has violated the provisions of said 
acts and the rules and regulations promulgated under the Wool Prod- 
ucts Labeling Act of 1939, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: ; 

Paracraru 1. The respondent, Bolger Brothers, is a corporation, 
organized, existing and doing business under and by virtue of the 
laws of the State of Pennsylvania and has its principal office and 
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place of business at 1139-51 East Chelten Avenue, Germantown, 
Philadelphia, Pa. ‘orn 

Par. 2. Respondent’s business is that of garnetting or reclaiming 
svool waste material, composed of spun, woven, knitted, or felted yarns 
or fabrics, which material is a wool product under the terms of the 
Wool Products Labeling Act of 1939. A large portion of such wool 
waste material is garnetted for other concerns on a commission basis 
and shipped as directed by the owners thereof. 

_ Respondent is engaged in the introduction into commerce, as “com- 

merce” is defined in the Wool Products Labeling Act of 1939, and in 
the Federal Trade Commission Act, of the garnetted wool products 
which are processed on contract for others as aforesaid. The gar- 
netted material which is processed for others and introduced into 
commerce by respondent as aforesaid is a wool product as that term 
is defined in the Wool Products Labeling Act of 1939, and such prod- 
ucts are subject to the provisions of said act and the rules and regula- 
tions promulgated thereunder. 

Respondent also purchases wool waste material composed of spun, 
woven, knitted or felted yarns and fabrics, and garnetts such material 
which is by it sold and shipped in commerce to purchasers thereof on 
its own account. Respondent, as to this material, is engaged in the 
manufacture for introduction into commerce, as “commerce” is de- 
fined in the Wool Products Labeling Act of 1939, and in the Federal 
Trade Commission Act, and in the introduction into said commerce, 
and in the sale, transportation and distribution of said wool products 
in said commerce, as such products are defined in the Wool Products 
Labeling Act of 1939. The garnetted material which is processed 
for its own account and manufactured for introduction into com- 
merce, and introduced, sold and distributed in conimerce by respond- 
ent, as aforesaid, is a wool product, as that term is defined in the Wool 
Products Labeling Act of 1939, and such products are subject to the 
provisions of said act and the rules and regulations promulgated 
thereunder. 

Since July 15, 1941, respondent has violated the provisions of said 
act and said rules and regulations in the introduction and manu- 
facture for introduction into commerce, and in the sale, transportation 
and distribution of said wool products in commerce, by causing said 
wool products to he misbranded within the intent and meaning of 
said act and the rules and regulations. 

Par. 3. Exemplifying respondent’s practice of violating said act, 
and the rules and regulations promulgated thereunder, in connection 
with said wool products manufactured for introduction into said com- 
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merce and introduced, sold and transported, and distributed in said 
commerce, is its misbranding of the aforesaid wool products in viola- 
tion of the provisions of said act and said rules and regulations by 
failing to aflix to said wool products a stamp, tag, label, or other 
means of identification, or a substitute in lieu thereof, as provided by 
said act, showing (a) the percentage of the total fiber weight of the 
wool product, exclusive of ornamentation not exceeding 5 per centum 
of said total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused 
wool, (4) each fiber other than wool where said percentage by weight 
of such fiber was 5 percentum or more, and (5) the aggregate of all 
other fibers; (6) the maximum percentage of the total weight of the 
wool product of nonfibrous loading, filling or adulterated matter; (¢) 
the percentages in words and figures plainly legible by weight of the 
wool contents of such wool product where said wool product contains 
a fiber other than wool; (d) the name of the manufacturer of the wool 
product, or the manufacturer’s registered identification number and 
the name of a seller or reseller of the product as provided for in the 
rules and regulations promulgated under such act, or the name of one 
or more persons subject to section 3 of said act with respect to such 
wool product. 

Par. 4. The aforesaid acts, practises, and methods of the respondent 
as alleged were and are in violation of the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FrnpincGs 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission, on the 5th day of September, 1945, issued and subsequently 
served its complaint in this proceeding upon respondent Bolger Broth- 
ers, a corporation, charging it with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
acts. After the issuance of said complaint and the filing of respond- 
ent’s answer, the Commission, by order entered herein, granted 
respondent’s motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations 
of fact set forth in said complaint and waiving all intervening pro- 
cedure and further hearing as to said facts, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
on the said complaint and substitute answer, and the Commission, 
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having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Bolger Brothers, is a corporation, 
organized, existing and doing business under and by virtue of the laws 
of the State of Pennsylvania and has its principal office and place of 
business at 1139-51 East Chelten Avenue, Germantown, Philadelphia, 
Pa. 

Par. 2. Respondent’s business is that of garnetting or reclaiming 
wool waste material, composed of spun, woven, knitted or felted yarns 
or fabrics, which material is a wool product under the terms of the 
Wool Products Labeling Act of 1939. A large portion of such wool 
waste material is garnetted for other concerns on a commission basis 
and shipped as directed by the owners thereof. 

Respondent is engaged in the introduction into commerce, as “com- 
merce” is defined in the Wool Products Labeling Act of 1939, and in 
the Federal Trade Commission Act, of the garnetted wool products 
which are processed on contract for others as aforesaid. The gar- 
netted material which is processed for others and introduced into com- 
merce by respondent as aforesaid is a wool product as that term is de- 
fined in the Wool Products Labeling Act of 1939, and such products 
are subject to the provisions of said act and the rules and regulations 
promulgated thereunder. 

Respondent also purchases wool waste material composed of spun, 
woven, knitted, or felted yarns and fabrics, and garnetts such material 
which is by it sold and shipped in commerce to purchasers thereof on 
its own account. Respondent, as to this material, is engaged in the 
manufacture for introduction into commerce, as “commerce” is defined 
in the Wool Products Labeling Act of 1939, and im the Federal Trade 
Commission Act, and in the introduction into said commerce, and in 
the sale, transportation and distribution of said wool products in said 
commerce, as such products are defined in the Wool Products Labeling 
Act of 1939. The garnetted material which is processed for its own 
account and manufactured for introduction into commerce, and intro- 
duced, sold and distributed in commerce by respondent, as afore- 
said, is a wool product, as that term is defined in the Wool Products 
Labeling Act of 1939, and such products are subject to the provisions of 
said act and the rules and regulations promulgated thereunder. 
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Since July 15, 1941, respondent has violated the provisions of said 
act and said rules and regulations in the introduction and manufacture 
for introduction into commerce, and in the sale, transportation and 
distribution of said wool products in commerce, by causing said wool 
products to be misbranded within the intent and meaning of said act 
and the rules and regulations. 

Par. 3. Exemplifying respondent’s practice of violating said act, 
and the rules and regulations promulgated thereunder, in connection 
with said wool products manufactured for introduction into said com- 
merce and introduced, sold and transported, and distributed in said 
commerce, is its misbranding of the aforesaid wool products in viola- 
tion of the provisions of said act and said rules and regulations by 
failing to affix to said wool products a stamp, tag, label, or other means 
of identification, or a substitute in lieu thereof, as provided by said act, 
showing (a) the percentage of the total fiber weight of the wool prod- 
uct, exclusive of ornamentation not exceeding 5 percentum of said 
total weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each. fiber other than wool where said percentage by weight of such 
fiber was 5 percentum or more, and (5) the aggregate of all other 
fibers; (b) the maximum percentage of the total weight of the wool 
product of nonfibrous loading, filling or adulterated matter; (c) the 
percentages in words and figures plainly legible by weight of the wool 
contents of such wool product where said wool product contains a fiber 
other than wool; (d) the name of the manufacturer of the wool prod- 
uct, or the manufacturer’s registered identification number and the 
name of a seller or reseller of the product as provided for in the rules 
and regulations promulgated under such act, or the name of one or 
more persons subject to section 3 of said act with respect to such wool 


product. 
CONCLUSION 


The aforesaid acts, practices and methods of respondent as herein 
found are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act and the Wool 
Products Labeling Act of 1939. 


ORDER TO CEASE AND DESIST 


This proceeding, having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admits all the material allegations of 
fact set forth in said complaint, and states that it waives all interven- 
ing procedure and further hearing as to said facts, and the Commission 
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having made its findings as to the facts and its conclusion that said 
respondent has violated the provision of the Federal Trade Commis- 
sion Act and the provisions of the Wool Products Labeling Act of 1939; 

It is ordered, that respondent, Bolger Brothers, a corporation, its 
officers, representatives, agents and employees, directly or through any 
corporate or other device, in connection with the introduction or manu- 
facture for introduction into commerce, or the sale, transportation or 
distribution in commerce, as “commerce” is defined in the aforesaid 
acts, do forthwith cease and desist from misbranding garnetted or 
reclaimed wool waste material composed of spun, woven, knitted or 
felted yarns or fabrics or any other “wool products,” as such products 
are defined in and subjected to the Wool Products Labeling Act of 
1939, which products contain, purport to contain, or in any way are 
represented as containing “wool,” “reprocessed wool” or “reused wool” 
as those terms are defined in said act, by failing to affix securely to or 
place on such products a stamp, tag, label or other means of identifica- 
tion, showing in a clear and conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (8) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 percentum or more, and (5) the aggregate of all other fibers. 

(6) The maximum percentage of the total weight of such wool prod- 
uct of any nonfibrous loading, filling, or adulterating matter. 

(c) The name of the manufacturer of such wool product; or the 
manufacturer’s registered identification number and the name of a 
seller of such wool product; or the name or one or more persons intro- 
ducing such wool product into commerce, or engaged in the sale, trans- 
portation, or distribution thereof in, commerce, as “commerce” is 
defined in the Federal Trade Commission Act and the Wool Products 
Labeling Act of 1939. 

Provided, that the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; and 
Provided, further, that nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 

Hi tis further ordered, that the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which it has com- 
plied with this order. 


Commissioner Ferguson not participating on account of his absence 
from Washington. 
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THE PAEBAR COMPANY, INC., AND ALAN F. PATER, 
TRADING UNDER THE NAMES THE PAEBAR COMPANY, 
LITERARY PUBLICATIONS, WHO’S WHO PUBLISHING 
COMPANY, COLUMBIA BOOK PUBLISHING COMPANY, 
AND JUDICIAL PUBLISHING COMPANY 


COMPLAINT, FINDINGS, OPINION, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5369. Coniplaint, Aug. 22, 1945—Decision, Aug. 27, 1946 


Where a corporation and its principal stockholder who controlled its business, 
_ operating as “Who’s Who Publishing Co.” and otherwise, engaged in the 
publication and competitive interstate sale and distribution of certain annual 
publications of the so-called vanity type, made up of the writings of unknown 
and unrecognized authors as hereinbelow set out— 

(a) Adopted and used the name “We, The People” as the title for a so-called 
yearbook of public opinion, and represented falsely thereby that their said 
publication was a product of the producers or sponsors of the well-known 
radio program ‘‘We, The People’; 

(b) Adopted and used the trade name ‘“Who’s Who Publishing Co.,” and the 
title “Who’s Who in Poetry in America” for a book of biographical data, 
and through such title falsely represented or tended to represent to the 
purchasing public that said publication was a product of and associated 
with the long-established and well-known ‘‘Who’s Who in America” ; 

(c) Induced the purchase of their said publication “We, The People” and the 
payment of the purchase price therefor through making such statements in 
form letters and pamphlets to writers of letters published in various news- 
papers as: “Because your letter voices an opinion of public interest, it has 
been selected by the Editorial Board of We, The People: The year book of 
public opinion to appear in the edition of this annual publication. The 
object of the Year Book is to present outstanding letters of public-spirited 
citizens like yourself, that have appeared in newspapers and magazines 
throughout this country and Canada. * * * You will find that publica- 
tion of your letter in ‘We, the People’ will * * * bring your message, 
your ideas, your beliefs, your convictions to the attention of we know not 
how many thousands of persons everywhere in this country * * *”; 

The facts being there was no real selection by their “editorial board” of letters: 
to the editor, but it was said individual’s practice to clip the editorial pages 
of various papers and circularize some 25,000 writers of letters to the editors 
annually for each volume, publishing the book when a sufficient number of 
subscriptions had been received to make it pay; 75 percent of the substribers 
were the authors of the letters published in the volume; it was the practice, 
after receiving subscriber’s permission and subscription price, to send him 
a form letter advising that the editor reserved the right to revise or abridge 
his “selected” article without recourse, that acceptance was on the basis 
of merit and public interest only, that publication was not conditioned upor 
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subscription, and that date of publication was indefinite; contrary to sub- 
scribers’ expectations, months and sometimes a year passed before delivery 
of the volume; and representations that the volume “will contain your own 
contribution in permanent form,’ would place such contribution in the 
hands of “we know not how many thousands of persons everywhere in the 
country”; that the edition would “go to press soon,” were inducements to 
buy which were not in accordance with the facts ; 

(d) Further represented to such letter writers that they were being offered its 
publication at a special contributor’s or reduced price of $3, through such 
statements as: ‘The prepublication price of the book is $3. The regular, 
retail price is $5. Last year’s big edition was oversubscribed. Many were 
disappointed because their reservations arrived too late * * *”; 

The facts being that the so-called contributor’s price of $3 was the ordinary and 
usual price of the book, market for which was almost exclusively limited to 
such unknown writers as were willing to pay such price to see their names 
and works in print ; 

(e) Represented that they had been engaged in the book publishing business 
for a longer period of time than was the fact and, through use of date 1929, 
that the book antedated the radio program ‘We, The People,” through state- 
ment on their letterheads: “We, The People. The Yearbook of Public Opinion. 
Issue for 1941-42. Published every year by the Paebar Company. Founded 
1929, 220 West Forty-second Street, New York, N. Y.;” 

The facts being that the company was incorporated in 1935, the first edition of 
their publication “We, The People” appeared in 19389, and the enterprise had 
not brought out annual editions of their said publications for the period of 
time indicated ; 

(f) Made such exaggerated and extravagant representations in circulars to 
prospective subscribers to their publication “Who’s Who in Poetry in Amer- 
ica” as “You will be glad to learn, therefore, that this poem is regarded 
as an example of contemporary American poetry. We believe it is suited 
for inclusion in the forthcoming issue of Who’s Who in Poetry in America 
and it is being considered for publication therein, along with the works of 
other favorite and promising writers * * *;” while advising the prospect 
in a postscript that, due to limitations on paper and other materials as a 
result of the war emergency and the rising costs of production,, they were 
compelled to give preference to the contributions of those authors who 
subscribed for at least one copy of ‘““Who’s Who in Poetry in America”; 

With the effect of deceiving and misleading members of the-publi¢, and of thereby 
inducing the purchase of said books by a substantial number thereof, and of 
unfairly diverting trade from their competitors, including many who did not 
engage in unfair or deceptive acts and practices in connection with the sale 
of their products in commerce, to the injury of said competitors and the 
public: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of their competitors, and con- 
stituted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 


In. a proceeding in which sellers’ use of the title “Who’s Who in Poetry in 
America” for their publication was challenged as deceptive under the circum- 
stances of the case, including the fact that neither the sellers nor their said 
publication was connected in any way with the publishers of the well-known 
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“Who’s Who,” and in which the Commission considered the possibility of 
permitting a qualification of said title so as to permit the continuance of the 
trade name without deception to the public: The Commission, noting that 
said seller-respondents had selected a title best calculated to deceive the 
public and one which gave to their publication a cloak of reliability, accuracy, 
and selectivity to which it was not entitled, was of the opinion that the name 
selected so closely simulated the well-known publication “Who’s Who in 
America” that persons, when approached to purchase seller-respondents” 
publication or furnish data to be incorporated therein, would immediately 
associate it with “Who’s Who in America” and believe that it was either 
published by the publishers of “Who’s Who in America” or that respondents 
were associated with said publishers; and that the initial impression thus 
created was such that the deception thereby engendered could not be satis- 
factorily removed by any qualification thereof, but could best be removed 
and the public interest served by requiring respondents to discontinue the use 
of the term ‘‘Who’s Who” in the title of their publication. 


As respects the challenged use of the title, “We, The People” for respondent- 
sellers’ publication, a so-called yearbook of public opinion, which had no 
connection with the radio program of the same name: It was the opinion of 
the Commission that, while the use of said words was calculated to appro- 
priate to said title some of the good will established by the radio program 
of the same name, the activities of the respondent-sellers were so far removed 
from those of the radio program that any deception resulting from the use 
of such name could be satisfactorily removed by clearly and conspicuously 
qualifying such title to show that the publication “We, The People” had no 
connection with the radio program as named. 

Before Ur. Arthur F. Thomas, trial examiner. 


Mr. Daniel J. Murphy for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that The Paebar Co., Inc., 
a corporation, and Alan F. Pater, individually and trading as the 
Paebar Co., Literary Publications, Who’s Who Publishing Co., Colum- 
bia Book Publishing Co., and Judicial Publishing Co., hereinafter 
referred to as the respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charge in that respect as follows: 

Paracrapy 1. Respondent, The Paebar Co., Inc., is a corporation 
organized, existing, and doing business tader and by virtue of the 
laws of the State of New York; the principal stockholder thereof is 
respondent Alan F. Pater, who exercises personal control over its 
business. Respondent Alin F. Pater also is a sole trader operating 
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under various trade names as The Paebar Co., Literary Publications, 
Who's Whe Publishing Co, Columbia Book Publishing Co., and Judi- 
eial Publishing Co. Respondents’ principal place of business is now 
located at 1819 Broadway, New York 23, N.Y. Respondent Alan F. 
Pater resides at 4761 Broadway, New York, N.Y. 

Pax. 2 Respondent Alan F. Pater is new and has for some time 
past, and The Paebar Co. Inc., has, heretofore, been engaged im the 
publication, sale and distribution of books, and in connection therewith 
hare caused said beoks when sold, te be shipped from their place of 
business in the State ef New York to the purchasers thereof located in 
States outside of the State of New York and im the District of 
Columbia. 

Said respondents in connection with the solicitation for the sale and 
the sale of said books have maintained, and now maintam, activities 
of a commercial and business nature invelving intercourse and com- 
munication with numerous individuals located in States other than the 
State of New York. The respondents maintain and have maintained a 
course of trade in commerce between and among the various States of 
the United States and in the District of Cohnnbia. 

Pax. 3. In the course and conduct of their business, respondents are 
now, and have been, in competition with corporations, firms, and in- 
dividuals engaged in the publication, sale, and distribution of books in 
commenr»re among and between the various States of the United States 
and in the District ef Columbia. Among such competitors are many 
whe do not engage in unfair or deceptive acts or practices In connec- 
tien with the sale of their preducis in said commerce. 

Pax. 4. In the course and conduet of their business as hereinabore 
Geseribed, the respondents The Paebar Co., Inc., and Alan F. Pater 
have published, seld and distribated, In commerce, certain annual 
publications, and im connection therewith have engaged in the follow- 
ing acts and practices: 

(@) Respondents have adopted and used the name “We, The People” 
as the title for a so-called yearbook of public opinion published, sold, 
and distributed by them. The designation or legend “We, The People” 
has become widely Known and identified in the minds of the public 
generally as the title.of a certain radio program sponsored by national 
advertisers; neither The Paebar Co. Inc, nor Alan F. Pater had. or 
has, any connection, direct or Indirect, with the producers or sponsors 
ef such radio program. The respondents’ use of this well-publicized 
name had, and has, the tendency and capacity to deceive and mislead 
the purchasing public as to the souree or authenticity of said book and 
the prestige and respensibility of its publishers, and constitutes a rep- 
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resentation to the public that such publication is a product of the 
producers or sponsors of the established and well known radio program 
“We, The People.” 

(6) Respondents adopted and used the trade name “Who’s Who 
Publishing Co.” under which they published and distributed a book 
of biographical data entitled “Who’s Who in Poetry in America.” 
For more than 40 years the A. N. Marquis Co. has published and dis- 
tributed a well known biennial volume of biographical sketches and 
data concerning thousands of living Americans notable in the fields 
of letters, education, business and public affairs, entitled “Who’s Who 
in America.” The use by the respondents of the words “Who’s Who 
in Poetry in America” as the title of its said publication represents or 
tends to represent to the purchasing public that such publication is 
the product of or is in some way associated with the publishers of the 
long established and well known “Who’s Who in America,” when such 
is not the fact. 

(c) Respondents’ publications are generally of the so-called vanity 
type: respondents clip poems and letters published in various news- 
papers and appeal to the vanity of the writers of such poems and let- 
ters and attempt to sell them the idea that their contributions to litera- 
ture should be preserved for posterity in books to be published by 
respondents and subscriptions to such books are solicited from such 
contributors. 

Typical representations appearing in form letters and pamphlets 
issued by respondents to the writer of “letter-to-the-editor” are as 
follows: 

(1) Because your letter voices an opinion of public interest, it has been 
selected by the Editorial Board of WE, THH PEOPLE: The Year Book of public 
opinion to appear in the—Hdition of this annual publication. 

The object of the YEAR BOOK is to present outstanding letters of public 
spirited citizens like yourself, that have appeared in newspapers and magazines 
throughout this country and Canada. These timely, stimulating letters shed 
important light on what the great American public is really thinking. They 
are a segment of contemporary history, covering a wide range of subjects. 

This unique work will provide a quick review of the significant developments 
at home and abroad, expressed in the language of the very people who are the 
backbone of our present civilization. Nearly 2,000 letters will be included in the 
new book. As you go through them, you will find, side by side, letters from 
persons in practically every walk of life. 

® K % * * * * 

* %* %* Will you please fill out and return to us, the form on the back page, 
thus giving us permission to quote your letter either in its entirety or in part. 
Your letter will not be revised in any way as we want to convey your opinions in 
your language. Jail Your Reservation Por a First Press Copy At Once! 
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Because of the many important events that have taken place during the past 
year, the 1940 Edition of WE, THE PEOPLE will be of exceptional interest. 
You will surely want a copy for your library—not only because it will contain 
your own contribution in permanent form, but also because it will bring to your 
attention the authoritative voice of the American People on subjects that vitally 


concern you. - 

The pre-publication price of the book is $3.00. The regular, retail price is 
$5.00. Last year’s big edition was oversubscribed. Many were disappointed be- 
cause their reservations arrived too late. Order now and take advantage of 
the present low price by returning the enclosed form immediately. Better mail 


it TODAY! 

(2) And so you will find that publication of your letter in “WH, THE PEOPLE” 
will do what its appearance in your local newspaper cannot do: bring your 
message, your ideas, your beliefs, your convictions to the attention of we know 
not how many thousands of persons everywhere in this country. 

But as the new edition of ‘““We, The People” will go to press soon, please be 
sure to get your letter off at once. * * * 

“WH, THE PEOPLE” is a pioneer in its field. By resurrecting from the 
newspaper file, each year, those quintessential elements of the year’s written 
expressions which are deemed worthy of preservation in book form, the Year 
Book becomes a helpful, classified, quotational résumé for those who could not 
keep posted during the year. The excerpts will encourage not only study but 
also fugitive reading. 

In truth and in fact, there was and is no real selection by “the 
Editorial Board of We, the People” of letters to the editor. Respond- 
ent Pater subscribes to various newspapers and clips the editorial 
pages thereof and said respondent scans the letters to the editors 
appearing thereon and circularizes some 25,000 writers of such letters, 
prospective subscribers, annually for each volume. Upon receipt of 
a sufficient number of subscriptions to make the volume a paying 
proposition the book is published, the date depending upon how fast 
the subscriptions are received. At least 75 percent of the subscribers 
were the authors of letters published in the volume. The representa- 
tion that “last year’s big edition was oversubscribed—many were dis- 
appointed because their reservations arrived too late” is not in 
accordance with the facts. The so-called special contributor’s price 
of $3 was the ordinary and usual price of the book, whose market is 
almost exclusively limited to such unknown and unrecognized writers 
as are willing to pay the price of the volume to see their names and 
works in print. Not more than 1 percent of the purchasers pay the 
purported “regular retail price of $5.” The representations: that the 
volume “will contain your own contribution in permanent form,’ $ 
that said publication will place such contribution in the hands of “we 
know not how many thousands of persons everywhere in the country”; 
that the edition will “go to press soon,” are inducements to buy, which 
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are not in accordance with the facts insofar as they import or imply 
that the inclusion of such “selected” article is a certainty, that the 
book is of general interest, with many thousands of readers, and that 
the date of publication is so imminent that prompt reservations must 
be made for a copy of the first printing. . 

(d) Respondents after receiving the subscribers’ “permission to 
quote’’ and the $3 subscription price issue follow up form letters which 
state the terms under which the “selected” article has been received, 
to wit: that the editor may revise or abridge said article without re- 
course on the part of the contributor ; that its acceptance is on the basis 
of merit and public interest only; publication thereof not being condi- 
tional upon. a subscription for copies of the book; that the subscriber 
had ordered the book on his “own volition” and if his contribution is 
omitted “neither the editor or publisher will be held responsible in 
any manner” and “shall not be obligated to cancel such order”; and 
that, as there will be a necessary consumption of time, the date of 
publication is indefinite. In fact, contrary to the subscriber’s expecta- 
tion, months have elapsed, sometimes a year, before the volume was 
finally delivered; and where the subscriber has desired a refund of 
his purchase price, there has been unnecessary delay in remitting the 
same. 

Respondents’ contact advertising material hereinabove quoted is 
thus further misleading and deceptive insofar as such material fails 
to disclose such terms under which the requested contribution and 
subscription price are to be received. 

(e) Respondents have used letterheads as follows: 


WE, THE PEOPLE 
THE YEARBOOK OF PUBLIC OPINION. ISSUE FOR 1941-42 
PUBLISHED EVERY YEAR BY THE PAEBAR COMPANY. FOUNDED 1929 
220 WHST 42ND STREET. NEW YORK, N. Y. 

In truth and in fact, neither said publication “We, The People” nor 
The Paebar Co. was founded in 1929. The Paebar Co. was registered 
as a trade name in 1934. The Paebar Co., Inc., was incorporated in 
1935, and the first edition of “We, The People” appeared in 1939. Such 
representation, importing that the enterprise has had a longer exist- 
ence than is the fact, and has brought out annual editions of “We, The 
People” over a period exceeding by 10 years the true span thereof, is 
misleading insofar as it causes or may cause an erroneous impression or 
belief by purchasers, as to the established foundation and reputability 
of said publication. Furthermore, such use of the date “1929” is a 
representation, contrary to fact, that the book title “We, The People” 
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antedated the radio program “We, The People” which first appeared 
on the air in October 1986. 

(f) Respondents in connection with their publication “Who’s Who 
in Poetry in America” have made the following representations, in 
circulars, to progressive subscribers : 


You will be glad to learn, therefore, that this poem is regarded as an example 
of contemporary American poetry. We believe it is suited for inclusion in the 
forthcoming issue of WHO’S WHO IN POETRY IN AMERICA and it is being 
considered for publication therein, along with the works of other favorite and 
promising writers. 

We know you will also be delighted to learn that we wish to print your picture 
and a brief biography of your life, as well as this fine example of your writing 
ability. 

ee * * * * * * 

Inclusion of your poem, together with an intimate biographical sketch and 
your picture will serve to bring your work, your personality, your appearance— 
in short, YOU—before the readers of WHO’S WHO IN POHTRY IN AMERICA. 
These will, undoubtedly, lend much to the distinction and value of the book, 
and go far toward dispelling the belief that poets are different from other people. 
It will indicate clearly that they are flesh and blood like everyone else, but with 
that added quality, that, for want of a better word, we call “inspiration.” 

You cannot afford to be left out! 

Please do not confuse WHO’S WHO IN POETRY IN AMERICA with any com- 
mon type of anthology or review of poetry in which you may have previously 
appeared. Our book will be a work in a class by itself. It will definitely not be 
an anthology, but a Biographical Who’s Who—a book that will present you and 
other writers whose work is either already known or should be more widely 
recognized than it is. 

The publishers are sparing neither effort nor expense in making WHO’S WHO 
IN POETRY IN AMERICA a leading compilation of various modern American 
writers of verse. It will be edited with great care and will deal specifically and 
thoroughly with contemporary poets of America. As an indication of how well 
our two previous editions of this work were received (the first in 1941, the 
second in 1942) we are proud to announce that not one single copy of either 
edition was rejected by any subscriber for any reason; not only that, but every 
copy of each edition has been completely sold out. And, what is more, the forth- 
coming volume will definitely be an outstanding example of the bookmaker’s 
art, as were the first two editions. It will be well printed and handsomely 
bound in full cloth with titles embossed in gold. The many illustrations will 
be excellently reproduced on high-grade paper. Taken all in all WHO'S WHO 
IN POHTRY IN AMERICA will be a thing of beauty that will delight your eye 
9s well as your mind and will be eminently suited for gift presentations. 

Reserve your copies now! 

* % * * * * * 

P. S. 1—Because of the limitations on paper and other materials used for the 
production of books due to the war emergency, the War Production Board has 
limited the amount of such materials, which necessarily means a reduction 
in the size of all books. We are compelled, therefore, due to these restrictions, as 
well as to the rising costs of production, to give preference to the contributions 
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of those authors who subscribe for at least one copy of WHO’S WHO IN POETRY 
IN AMERICA. 

In truth and in fact, such representations are exaggerated and ex- 
travagant, and are made for the purpose of securing subscriptions. 
Furthermore, respondents imply that if one does not subscribe, his 
work will not be published in their book. 

Par. 5. The use by the respondents of the aforesaid acts, practices 
and methods in connection with the offering for sale and the sale of 
their books, in said commerce, has had, and now has, the tendency and 
capacity to, and does, deceive and mislead members of the public, there- 
by inducing the purchase by a substantial number of the purchasing 
public of respondent’s books and unfairly diverting trade to the re- 
spondents from their competitors in commerce between and among the 
several States of the United States and in the District of Columbia, to 
the injury of said competitors and the public. 

Par. 6. The aforesaid acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors, and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines, As TO THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 22, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
The Paeber Co., Inc., and Alan F. Pater, individually and trading un- 
der the names The Paebar Co., Literary Publications, Who’s Who 
Publishing Co., Columbia Book Publishing Co., and Judicial Pub- 
lishing Co., charging them with the use of unfair methods of compe- 
tion in commerce and unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. Respondents filed 
their answer on September 24, 1945. Subsequently, on March 21, 
1946, respondents filed a motion to withdraw their original answer 
and in lieu thereof to substitute the answer dated March 21, 1946, ad- 
mitting all of the material allegations of the fact set forth in said 
complaint and waiving all intervening procedure and further hearings 
as to the said facts. Respondents’ said motion was granted by the 
Commission. 

Thereafter the proceeding regularly came on for final hearing be- 
fore the Commission on the complaint and the answers thereto, and the 
Commission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
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the public and makes this its findings as to the facts and its conclusion 
based thereon. 
FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent The Paebar Co., Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York; the principal stockholder thereof is 
respondent Alan F. Pater, who exercises personal control over its busi- 
ness. Respondent Alan F. Pater also is a sole trader operating under 
various trade names as The Paebar Co., Literary Publications, Who’s 
Who Publishing Co., Columbia Book Publishing Co., and Judicial 
Publishing Co. Respondents’ principal place of business is now 
located at 1819 Broadway, New York 23, N. Y. Respondent Alan F. 
Pater resides at 4761 Broadway, New York, N. Y. 

Par. 2. Respondent Alan F. Pater is now and has from some time 
past, and The Paebar Co., Inc., has heretofore, been engaged in the 
publication, sale and distribution of books, and in connection there- 
with have caused said books, when sold, to be shipped from their place 
of business in the State of New York to the purchasers thereof located 
in States outside of the State of New York and in the District of 
Columbia. 

Said respondents, in connection with the solicitation for the sale 
and the sale of said books, have maintained, and now maintain, activi- 
ties of a commercial and business nature involving intercourse and 
communication with numerous individuals located in States other than 
the State of New York. ‘The respondents maintain and have main- 
tained a course of trade in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents are 
now, and have been, in competition with corporations, firms and in- 
dividuals engaged in the publication, sale and distribution of books 
in commerce among and between the various States of the United 
States and in the District of Columbia. Among such competitors are 
many who do not engage in unfair or deceptive acts or practices in con- 
nection with the sale of their products in said commerce. 

Par. 4. In the course and conduct of their business, as hereinabove 
described, the respondents The Paebar Co., Inc., and Alan F. Pater 
have published, sold, and distributed, in commerce, certain annual pub- 
lications, and in connection therewith have engaged in the following 
acts and practices: 

(a) Respondents have adopted and used the name “We, The People” 
as the title for a so-called yearbook of public opinion published, sold 
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and distributed by them. The designation or legend “We, The People” 
has become widely known and identified in the minds of the public 
generally as the title of a certain radio program sponsored by national 
advertisers; neither The Paebar Co. Inc., nor Alan F. Pater had, or 
has, any connection, direct or indirect, with the producers or sponsors 
of such radio program. The respondents’ use of this well publicized 
name had, and has, the tendency and capacity to deceive and mislead 
the purchasing public as to the source or authenticity of said book and 
the prestige and responsibility of its publishers, and constitutes a 
representation to the public that such publication is a product of the 
producers or sponsors of the established and well-known radio pro- 
gram, “We, The People.” 

(6) Respondents adopted and used the trade name “Who’s Who 
Publishing Company” under which they published and distributed 
a book of biographical data entitled “Who’s Who in Poetry in 
America.” For more than 40 years the A. N. Marquis Co. has pub- 
lished and distributed a well-known biennial volume of biographicai 
sketches and data concerning thousands of living Americans notable 
in the fields of letters, education, business and public affairs, entitled 
“Who’s Who in America.” The use by the respondents of the words 
“Who’s Who in Poetry in America” as the title of its said publication 
represents or tends to represent to the purchasing public that such 
publication is the product of or is In some way associated with the 
publishers of the long-established and well-known “Who’s Who in 
America,” when such is not the fact. 

(c) Respondents’ publications are generally of the so-called van- 
ity type: respondents’ clip poems and letters published in various 
newspapers and appeal to the vanity of the writers of such poems 
and letters and attempt to sell them the idea that their contributions 
to literature should be preserved for posterity in. books to be published 
by respondents and subscriptions to such books are solicited from such 
contributors, 

Typical representations appearing in form letters and pamphlets 
issued by respondents to the writer of “letter to the editor” are as 
follows: 

(1) Because your letter voices an opinion of public interest, it has been 
selected by the Editorial Board of WH, THE PHOPLE: The Year Book of 
public opinion to appear in the Edition of this annual publication. 

The object of the YEAR BOOK is to present outstanding letters of public- 
spirited citizens like yourself, that have appeared in newspapers and magazines 
throughout this country and Canada. These timely, stimulating letters shed 
important light on what the great American public is really thinking. They 
are a segment of contemporary history, covering a wide range of subjects. 
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This unique work will provide a quick review of the significant developments 
at home and abroad, expressed in the language of the very people who are 
the backbone of our present civilization. Nearly 2,000 letters will be included in 
the new book. As you go through them, you will find, side by side, letters from 
persons in practically every walk of life. 

* * * a * * * 

* * %* Will you please fill out and return to us, the form on the back page, 
thus giving us permission to quote your letter either in its entirety or in part. 
Your letter will not be revised in any way as we want to convey your opinions 
in your language. Mail Your Reservation For a First Press Copy At Once! 

Because of the Many important events that have taken place during the past 
year, the 1940 Edition of WE, THE PEOPLE will be of exceptional interest. 
You will surely want a copy for your library—not only because it will contain 
your own contribution in permanent form, but also because it will bring to your 
attention the authoritative voice of the American People on subjects that vitally 
coneern you. ; 

The pre-publication price of the book is $3.00. The regular, retail price is 
$5.00. Last year’s big edition was oversubscribed. Many were disappointed 
beeause their reservations arrived too Jate. Order now and take advantage 
of the present low price by returning the enclosed form immediately. Better 
mail it TODAY! 

(2) And so you will find that publication of your letter in “WH, THE PEOPLE” 
will do what its appearance in your local newspaper cannot do: bring your 
message, your ideas, your beliefs, your convictions to the attention of we know 
not how many thousands of persons everywhere in this country. 

But as the new edition of “We, The People” will go to press soon, please be 
sure to get your letter off at once. * * * 

“WH, THE PEOPLE” is a pioneer in its field. By resurrecting from the news- 
paper file, each year, those quintessential elements of the year’s written expres- 
sions which are deemed worthy of preservation in book form, the Year book 
becomes a helpful, classified, quotational resumé for those who could not keep 
posted during the year. The excerpts will encourage not only study but also 
fugitive reading. 


In truth and in fact, there was and is no real selection by “the 
Editorial Board of We, The People” of letters to the editor. Respond- 
ent Pater subscribes to various newspapers and clips the editorial 
pages thereof and said respondent scans the letters to the editors ap- 
pearing thereon and circularizes some 25,000 writers of such letters, 
prospective subscribers, annually for each volume. Upon receipt of a 
sufficient number of subscriptions to make the volume a paying proposi- 
tion the book is published, the date depending upon how fast the 
subscriptions are received. At least. 75 percent of the subscribers were 
the authors of letters published in the volume. The representation 
that “last year’s big edition was overscribed—many were disappointed 
because their reservations arrived too late” is not in accordance with 
the facts. The so-called contributor’s price of $3 was the ordinary 
and usual price of the book, whose market is almost exclusively limited 
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to such unknown and recognized writers as are willing to pay the price 
of the volume to see their names and works in print. Not more than 
1 percent of the purchasers pay the purported “regular retail price of 
$5.” The representations: that the volume “will contain your own 
contribution in permanent form”; that said publication will place such 
contribution in the hands of “we know how many thousands of persons 
everywhere in the country”; that the edition will “go to press soon,” 
are inducements to buy, which are not in accordance with the facts 
insofar as they import or imply that the inclusion of such “selected” 
article is a certainty, that the book is of general interest, with many 
thousands of readers, and that the date of publication is so imminent 
that prompt reservations must be made for a copy of the first printing. 

(d) Respondents, after receiving the subscribers’ “permission to 
quote” and the $3 subscription price, issue follow up form letters which 
state the terms under which the “selected” article has been received, 
to-wit: That the editor may revise or abridge said article without 
recourse on the part of the contributor; that its acceptance is on the 
basis of merit and public interest only, publication thereof not being 
conditional upon a subscription for copies of the book; that the sub- 
scriber had ordered the book on his “own volition” and if his contribu- 
tion is omitted “neither the editor or publisher will be held responsible 
in any manner” and “shall not be obligated to cancel such order”; 
and that, as there will be a necessary consumption of time, the date of 
publication is indefinite. In fact, contrary to the subscriber’s expecta- 
tion, months have elapsed, sometimes a year, before the volume was 
finally delivered; and where the subscriber has desired a refund of his 
purchase price, there has been unnecessary delay in remitting the same. 

Respondents’ contact advertising material hereinabove quoted is thus 
further misleading and deceptive insofar as such material fails to dis: 
close such terms under which the requested contribution and subscrip- 
tion price are to be received. 

(e) Respondents have used letterheads as follows: 

WE, THE PEOPLE 
THE YEARBOOK OF PUBLIC OPINION. ISSUE FOR 194142 
PUBLISHED EVERY YEAR BY THE PAEBAR COMPANY. FOUNDED 1929 
220 WEST 42ND STREET. NEW YORK, N. Y. 

In truth and in fact, neither said publication “We, The People” nor 
The Paebar Co., was founded in 1929. The Paebar Co., was registered 
as a trade name in 1934. The Paebar Co., Inc., was incorporated in 
1935, and the first edition of “We, The People” appeared in 1939. Such 
representation, importing that the enterprise has had a longer existence 
than is the fact, and has brought out annual editions of “We, The 
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People” over a period exceeding by 10 years the true span thereof, is 
misleading insofar as it causes or may cause an erroneous lmpression 
or belief by purchasers, as to the established foundation and reputabil- 
ity of said publication. Furthermore, such use of the date “1929” is '& 
representation, contrary to fact, that the book titled “We, The People” 
antedated the radio program “We, The People” which first appeared 
on the air in October 1936. 

(f) Respondents in connection with their publication “Who’s Who 
in Poetry in America” have made the following representations, in 
circulars, to prospective subscribers : 


You will be glad to learn, therefore, that this poem is regarded as an example of 
contemporary American poetry. We believe it is suited for inclusion in the forth- 
coming issue of “WHO’S WHO IN POETRY IN AMERICA” and it is being con- 
sidered for publication therein, along with the works of other favorite and prom- 
ising writers. 

We know you will also be delighted to learn that we wish to print your picture 
and a brief biography of your life, as well as this fine example of your writing 
ability. 

* * * * * * * 

Inclusion of your poem, together with an intimate biographical sketch and your 
picture will serve to bring your work, your personality, your appearance—in short, 
YOU—before the readers of WHO’S WHO IN POETRY IN AMERICA. These 
will, undoubtedly, lend much to the distinction and value of the book, and go far 
toward dispelling the belief that poets are different from other people. It will 
indicate clearly that they are flesh and blood like everyone else, but with 
that added quality, that, for want of a better word, we call “inspiration.” 

You cannot afford to be left out! 

Please do not confuse WHO’S WHO IN POETRY IN AMERICA with any com- 
mon type of anthology or review of poetry in which you may have previously 
appeared. Our book will be a work in a class by itself. It will definitely not be 
an anthology, but a Biographical Who’s Who—a book that will present you and 
other writers whose work is either already known or should be more widely 
recognized than it is. 

The publishers are sparing neither effort nor expense in making WHO’S WHO 
IN POETRY IN AMERICA a leading compilation of various modern American 
writers of verse. It will be edited with great care and will deal specifically and 
thoroughly with contemporary poets of America. And an indication of how 
well our two previous editions of this work were received (the first in 1941, 
the second in 1942) we are proud to announce that not one single copy of either 
edition was rejected by any subscriber for any reason; not only that, but every 
copy of each edition has been completely sold out. And, what is more, the 
forthcoming volume will definitely be an outstanding example of the bookmaker’s 
art, as were the first two editions. It will be well printed and handsomely 
bound in full cloth with titles embossed in gold. The many illustrations will be 
excellently reproduced on high grade paper. Taken all in all WHO’S WHO IN 
POETRY IN AMERICA will be a thing of beauty that will delight your eye as 
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well as your mind and wil be eminently suited for gift presentations. Reserve 
your copies. now! 
* * * * * * * 


P. S. 1.—Because of the limitations on paper and other materials used for the 
production of books due to the war emergency, the War Production Board has 
limited the amount of such materials, which necessarily means a reduction 
in the size of all books. We are compelled, therefore, due to these restrictions, 
as well as to the rising costs of production, to give preference to the contributions 
of those authors who subscribe for at least one copy of WHO’S WHO IN POETRY 
IN AMERICA. 


In truth and in fact, such representations are exaggerated and 
extravagant and are made for the purpose of securing subscriptions. 
Furthermore, respondents imply that if one does not subscribe, his 
work will not be published in their book. 

Par. 5. The use by the respondents of the aforesaid acts, practices, 
and methods in conneé¢tion with the offering for sale and the sale of 
their books in said commerce has had, and now has, the tendency and 
capacity to, and does, deceive and mislead members of the public, 
thereby inducing the purchase by a substantial number of the pur- 
chasing public of respondents’ books and unfairly diverting trade to 
the respondents from their competitors in commerce between and 
among the several States of the United States and in the District of 
Columbia, to the injury of said competitors and the public. 


CONCLUSION AND OPINION 


The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors, and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 

The Commission has given consideration to the possibility of per- 
mitting a qualification of the title “Who’s Who in Poetry in America” 
so as to permit the continuance of the trade name without deception to 
the public. 

It is admitted by the answer of the respondents that “Who’s Who in 
America” has been published and distributed by the A. N. Marquis 
Co., as a biennial volume of biographical sketches for more than 40 
years and that the use of the title “Who’s Who in Poetry in America” 
tends to represent that said publication is the product of, or in some 
way associated with, the publishers of “Who’s Who in America.” 

In.the matter of Julius C. Schwarz, et al., Docket.5108, the Commis- 
sion, after consideration of the testimony and other evidence taken 
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therein, made the following findings with reference to the publication 
“Who’s Who in America” : 


It has become the principal recognized authoritative volume of biographical 
sketches of national interest published in the United States, and it has gained 
an outstanding and favorable reputation for reliability and is in widespread 
use in libraries, schools, colleges, newspaper offices, and business concerns for 
reference purposes. 

4 * k * * * * 

By reason of its reputation for accuracy, reliability, and selectivity built up 
and established over a period of more than 40 years, ‘“Who’s Who in America” 
has become known and identified in the minds of the public generally as an 
authoritative compilation of biographical sketches of outstanding and notable 
individuals in both North and South America. When the words “Who’s Who” 
are used in the title of a book of biographical reference, the public generally 
associates such publication with ““Who’s Who in America” and believes that any 
such publication containing the words ‘Who’s Who” in the title thereof has 
been edited und compiled by the publishers of ‘““Who’s Who in America” or has 
been compiled and edited with the same accuracy, reliability, and selectivity 
as that used in the compilation of ““Who’s Who in America.” 


In selecting a title for their publication “Who’s Who in Poetry in 
America,” the respondents have selected one best calculated to deceive 
the public and give to their publication a cloak of reliability, accuracy, 
and selectivity to which it is not entitled. As stated by the Circuit 
Court of Appeals in Florence Manufacturing Co. v. J.C. Dowd & Co., 
178 Fed. 73, 75: 


It is so easy for the honest businessman, who wishes to sell his goods upon 
their merits, to select from the entire material universe, which is before him, 
symbols, marks, and coverings which by no possibility can cause confusion 
between his goods and those of competitors, that the courts look with suspicion 
upon one who, in dressing his goods for the market, approaches so near to his 
successful rival that the public may fail to distinguish between them. 

It is the opinion of the Commission that the name so selected so 
closely simulates the well-known publication “Who’s Who in America” 
that persons, when approached to purchase respondents’ publication 
or furnish data to be incorporated therein, will, because of the name, 
immediately associate said publication with the publication “Who’s 
Who in America” and believe that respondents’ publication is either 
published by the publishers of “Who’s Who in America” or that 
respondents are in some way associated with or connected with such 
publishers, 

It is the further opinion of the Commission that the initial impres- 
sion created in the public mind by the use of the term “Who’s Who” 
in the title of respondents’ publication is such that the deception there- 
by engendered cannot be satisfactorily removed by any qualification 
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thereof. In the opinion of the Commission the deception created by 
such title can best be removed and public interest served by requiring 
the respondents to discontinue the use of the term “Who’s Who” in 
the title of their publication. 

It is also the opinion of the Commission that while the use of “We, 
the People” in the title of respondents’ second publication is cal- 
culated to appropriate to it some of the good will established by the 
radio program of the same name, the activities of the respondents 
are so far removed from that of the radio program that any deception 
resulting from the use of such name can be satisfactorily removed by 
clearly and conspicuously qualifying such title to show that the pub- 
lication “We, the People” has no connection with the radio program 
of the same name. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- ' 
sion upon the complaint of the Commission and the substitute answer 
of the respondents, in which answer respondents admit all the ma- 
terial allegations of fact set forth in said complaint and state that 
they waive all intervening procedure and further hearing as to said 
facts; and the Commission having made its findings as to the facts 
and its conclusion that said respondents have violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, that the respondents, The Paebar Co., Inc., a corpora- 
tion, and its officers, and Alan F. Pater, individually and trading 
under the names The Paebar Co., Literary Publications, Who’s Who 
Publishing Co., Columbia Book Publishing Co., and Judicial Publish- 
ing Co., and their respective representatives, agents, and employees, 
directly or indirectly, through any corporate or other device or in 
any other manner in connection with the offering for sale, sale and 
distribution of books in commerce as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Using the term “Who’s Who” in the title of respondents’ publi- 
cation, “Who’s Who in Poetry in America” or in the title of any other 
book of biographical reference, or using the term “Who’s Who” in 
any other manner to represent or imply that the respondents are - 
associated or connected with the publishers of “Who’s Who in 
America.” 

2. Using the term “We, the People” in the title of any of respond- 
ents’ publications unless wherever such words are used it shall be 
clearly and conspicuously stated in immediate connection and conjunc- 
tion therewith that the respondents are not associated or connected 
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with the producers or sponsors of the radio program “We, the People.” 

3. Inducing the purchase of respondents’ publications and the 
payment of the purchase price by representing that the purchaser’s 
article or poem will be incorporated in respondents’ publication, with- 
out. revealing to such purchaser until after payment that respondents 
reserve the right to revise, abridge, or omit the article or poem of 
the purchaser without return of the purchase price. 

4. Representing that respondents have been engaged in the book- 
publishing business for a longer period of time than is the fact. 

5. Representing, directly or by implication, that publications which 
are offered for sale at the usual and customary prices therefor are 
being sold at a special contributor’s price or at reduced price; or in 
any other manner representing that a purchaser is receiving an 
advantage in price or other consideration not ordinarily available. 

It is further ordered, that the respondents shall, within 60 days 
after the service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 

Commissioner Ferguson not participating on account of his absence 
from Washington. 


WEST COAST PACKING CORP. ET AL. M4 


Complaint 


In THE Marrer oF 


WEST COAST PACKING CORPORATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SHC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5432. Complaint, Apr. 15, 1946—Decision, Sept. 5, 1946 


Where a corporation and three officers thereof, engaged in the packing and inter- 
state sale and distribution of fish and sea-food products, which they sold 
(1) through legitimate intermediaries who acted as their agents and to 
whom they paid commissions and brokerage fees for the services so ren- 
dered; (2) to direct buyers and so-called “buying brokers” who in fact 
purchased in their own names and for their own accounts; and (3) to direct 
buyers and “brokers”, to whom they made fictitious “consignments”, and 
upon whom they drew for payment in full prior to arrival of said “consign- 
ments” of their products, which said “consignee” buyers paid for and, at 
owner’s risks and with full title, resold for their own accounts, at prices, 
terms, and conditions of sale determined by them, to firms and in quanti- 
ties made known by said “consignee” buyers to said corporation and its 
officers— 

(a) Paid to said direct buyers and so-called “buyer brokers”, first referred 
to, commissions, brokerage, or other compensation or allowances or dis- 
counts in lieu thereof, on said purchases made in their own names and for 
their own accounts for resale, (1) through allowing therefor on the face 
of the invoice, (2) through direct remittance, or (8) by invoicing said buy- 
ers at a net price which reflected commissions or brokerage, etc.; and 

(b) Paid brokerage to aforesaid “consignee buyers” on said direct sales—the 
true nature of which they masked under the fictionalized designation of 
“consignments” in order to impart a color of legality to such brokerage 
payments—through remitting brokerage on such consigned products repre- 
sented as resold by said buyers: 

Held, That the paying and granting, directly or indirectly, of commissions, brok- 
erage, or other compensation or allowances or discounts in lieu thereof to 
buyers of their food products, who purchased such products in their own 
name and for their own account for resale as above set forth, were in vio- 
lation of subsection 2 (c) of the Clayton Act as amended. 


Mr. Edward S. Ragsdale for the Commission. 
Ekdale & Shallenberger, of San Pedro, Calif., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of subsection (c) of sec- 
tion 2 of the Clayton Act (U.S. C. title 15, sec. 13) as amended by 
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the Robinson-Patman Act, approved June 19, 1936, hereby issues its 
complaint, stating its charges with respect thereto as follows: 

Paracrapy 1. Respondent West Coast Packing Corp. is a corpora- 
tion under the laws of the State of California, with its principal office 
and place of business at Long Beach, Calif. It was incorporated 
February 3, 1919, as the Italian Food Products Co., Inc., but by 
certificate of amendment to its articles of incorporation filed Jan- 
uary 23, 1942, with the Secretary of State of California, changed its 
name from Italian Food Products Co. Inc., to West Coast Packing 
Corp. Respondents Albert Vignolo, Sr., Eugene Giacomino and Al- 
bert Vignolo, Jr., are president, vice-president, general manager and 
treasurer, respectively of the corporate respondent, and as such are re- 
sponsible for and have participated in the acts and practices of said 
corporate respondent hereinafter charged as being unlawful. 

Par. 2. Respondents are now and have been since June 19, 1936, 
engaged in the business of buying, packing and selling, and distribu- 
ting fish and fish products, sea food, and sea food products, and in the 
course and conduct of such business, respondents have sold, distributed, 
transported and caused to be transported, and now sell, distribute, 
transport and cause to be transported, such products in interstate com- 
merce between the State of California and other States of the United 
States, and there is now and there has been since June 19, 1936, a 
constant current of trade and commerce conducted by said respondents 
in such fish and sea-food products between and among the various 
States of the United States. ; 

Par. 3. Respondents sell and distribute some of their fish and sea- 
food products through legitimate brokers or intermediaries who act as 
respondents’ agents in finding buyers for respondents’ products and in 
negotiating sales thereof at respondents’ list prices and for such serv- 
ices respondents pay such legitimate brokers or intermediaries com- 
missions or brokerage fees. Such transactions are not challenged by 
this complaint. Since June 1936 respondents have also sold their 
products in commerce directly to buyers and buying brokers, and on 
such sales, have paid or granted and are now paying and granting 
directly or indirectly to such direct buyers commissions, brokerage or 
other compensation, allowances or discounts in lieu thereof. Respond- 
ents have accomplished this either by allowance thereof on the face of 
the invoice, by direct remittance to such buyers, or by invoicing such 
buyers at a net price which reflected such commissions, brokerage, 
allowances, or discounts in lieu thereof. In each such case, such buyers. 
and buying brokers have purchased respondents’ products from the 
latter in such buyers’ own names and for their own accounts, taking- 
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title thereto and assuming and exercising all control, rights, and risks 
of ownership thereafter, and in the resale by them of such products. 

Since June 1936 respondents have also sold and distributed their fish 
or sea-food products in commerce on fictitious “consignments” to direct 
buyers and buying brokers, in which transactions respondents would 
ship “on consignment” to such buyers, and before arrival of such “con- 
signment” draw draft on such “consignee” for payment in full. These 
fictitious “consignments” are, in fact, sales, and the fictitious “consign- 
ees,” are in fact, buyers of respondents’ products. Such buyers pay 
for and take full title to respondents’ products, assume all risks inci- 
dent to ownership, and resell such products for their own accounts, at 
prices, terms, and conditions of sale determined by such buyers. The 
latter then notify respondents of the quantities resold and the names 
of the firms to whom such buyers have resold such products; whereupon 
respondents remit brokerage thereon to such “consignee” buyers. Re- 
spondents mask these direct selling operations under the fictionalized 
designation of “consignments” for the purpose of concealing their true 
nature in order to impart a color of legality to the brokerage payments 
made by them on such sales to such “consignee” buyers. 

Par. 4. The acts and practices of respondents as set out and de- 
gcribed hereinabove, except those described in the first subparagraph 
of paragraph 3, are in violation of subsection (c) of section 2 of the 
Clayton Act, as amended. 


Repvort, Frxpings As ro THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled, “An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (Clayton Act), as 
amended by an act of Congress approved June 19, 1936 (Robinson- 
Patman Act), and by virtue of the authority vested in the Federal 
Trade Commission by the aforesaid act, the Federal Trade Commission 
on April 15, 1946, issued and subsequently served its complaint in this 
proceeding upon the respondents, West Coast Packing Corp., a cor- 
poration, Albert Vignolo, Sr., Eugene Giacomino, and Albert Vignolo, 
Jr., individually and as officers of the West Coast Packing Corp., 
charging them with the violation of subsection (c) of section 2 of the 
Clayton Act as amended by the Robinson-Patman Act. After the 
issuance of said complaint the respondents filed an answer admitting 
all the material allegations of fact set forth in said complaint and 
waiving intervening procedure and further hearing as to said facts. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon said complaint and answer filed by the respond- 
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ents; and the Commission having duly considered the matter and being, 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent West Coast Packing Corporation is a 
corporation under the laws of the State of California, with its prin- 
cipal office and place of business at Long Beach, Calif. It was in- 
corporated February 8, 1919, as the Italian Food Products Co., Inc., 
but by certificate of amendment to its articles of incorporation filed 
January 23, 1942, with the Secretary of State of California, changed 
its name from Italian Food Products Co., Inc., to West Coast Packing 
Corp. Respondents Albert Vignolo, Sr., Eugene Giacomino, and 
Albert Vignolo, Jr., are president, vice president, general manager 
and treasurer, respectively, of the corporate respondent, and as such 
are responsible for, and have participated in, the acts and practices 
of said corporate respondent hereinafter described. 

Par. 2. Since June 19, 1936, the respondents have been engaged in 
the business of packing and in the sale and distribution of fish and 
seafood products. Respondents cause said food products, when sold 
by them, to be transported from their aforesaid place of business in 
the State of California to purchasers thereof located in various other 
States of the United States. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in said food 
products in said commerce among and between the various States of 
the United States. 

Par. 3. Respondents sell said food products through legitimate 
intermediaries who act as their agents and to whom are paid com- 
missions and brokerage fees for the services so rendered. In addition, 
the respondents also sell their food products to direct buyers and to 
so-called “buying brokers,” who in fact purchase from respondents in 
their own names and for their own accounts. 

Par. 4. The respondents since June 19, 1936, in connection with the 
sale of their food products in interstate commerce, have sold their food 
products to direct buyers and so-called “buying brokers,” who purchase 
respondents’ food products in their own names and for their own 
accounts for resale. During the times mentioned herein respondents 
have paid or granted to such direct buyers and so-called “buying 
brokers,” directly or indirectly, commissions, brokerage, or other com- 
pensation, or allowances or discounts in lieu thereof, on such purchases 
made in their own names and for their own accounts for resale. 
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Respondents have accomplished this either by allowance thereof on 
the face of the invoice, by direct remittance to such buyers, or by 
invoicing such buyers at a net price which reflects such commissions 
or brokerage, or allowances or discounts in lieu thereof. In each such 
case such buyers and buying brokers have purchased said food products - 
from the respondents in their own names and for their own accounts, 
taking title thereto and assuming and exercising all control, rights, 
and risks of ownership. 

In addition, respondents, since June 16, 1936, have also sold and 
distributed their food products in interstate commerce on fictitious 
“consignments” to direct buyers and buying brokers, in which trans- 
actions respondents would ship “on consignment” to such buyers 
and, before arrival of such “consignment,” draw draft on such “con- 
signee” for payment in full. These fictitious “consignments” are in 
fact sales and the fictitious “consignees,” buyers of respondents’ 
products. Such buyers pay for and take full title to respondents’ 
products, assume all risks incident to ownership, and resell such 
products for their own accounts at prices, terms, and conditions of 
sale determined by such buyers. The latter then notify respondents 
of the quantities resold and thé names of the firms to which such 
buyers have resold such products, whereupon respondents remitted 
brokerage thereon to such “consignee” buyers. Respondents mask 
these direct selling operations under the fictionalized designation of 
“consignments” for the purpose of concealing their true nature in 
order to impart a color of legality to the brokerage payments made 
by them on such sales to such “consignee” buyers. 


CONCLUSION 


The paying and granting by the respondents, directly or indirectly, 
of commissions, brokerage, or other compensation and of allowances 
or discounts in lieu thereof to buyers of their food products who 
purchase such food products in their own names and for their own 
accounts for resale as hereinabove found are in violation of subsection 
(c) of section 2 of the Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and answer of the respond- 
ents, which answer admits all the material allegations of fact set forth 
in said complaint and waives all intervening procedure and further 
hearings as to said facts; and the Commission having made its find- 


734584—49—-vol. 483——_11 


116 FEDERAL. TRADE COMMISSION’ DECISIONS 
Order 43 F. TC: 


ings as to the facts and its conclusion that said respondents have 
violated the provisions of subsection (c) of section 2 of the act of 
Congress entitled “An act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (the Clayton Act), as amended by an Act of Congress 
approved June 19, 1936 (Robinson-Patman Act) : 

Tt is ordered, that the respondent West Coast Packing Corp., a 
corporation, and its respective officers, and the respondents Albert 
Vignolo, Sr., Eugene Giacomino, and Albert Vignolo, Jr., individually 
and as officers of said corporate respondent, and their respective 
representatives, agents, and employees, directly or through any 
' corporate or other device in connection with the sale and distribution 
of fish and sea-food products in commerce as “commerce” is defined in 
the aforesaid Clayton Act, do forthwith cease and desist from: 

Paying or granting, directly or indirectly, to any buyer, anything 
of value as a commission or brokerage, or any compensation, allow- 
ance, or discount in lieu thereof, upon purchases made for such buyer’s 
own account. 

It is further ordered, that the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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FRONTIER ASTHMA COMPANY, INC. ET AL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3935. Complaint, Apr. 3, 1941'—Decision, Sept. 12, 1946 


Where a corporation, three officers thereof who formulated its policies and directed 
its business practices, and five associated physicians, cooperatively engaged 
in the advertisement and interstate sale and distribution of medicinal 
preparations intended for use in the treatment of asthma, which were made 
up of substantially the same ingredients, in the “regular” strength, the 
“strong”, and the “minus”, in 4-gallon batches; through advertisements in 
newspapers, periodicals, circulars and other advertising material, directly 
or by implication— 

(a) Represented falsely that their said preparations were a cure or remedy and a 
competent and effective treatment for asthma, and that they built up the 
system and prevented attacks of asthma; 

The facts being that said preparations had no therapeutic value beyond affording 
a measure of temporary relief from the paroxysms of asthma through the 
tedency of the three iodide ingredients to liquify the mucus which is largely 
responsible for such outward manifestations ; 

(b) Represented that said preparations were safe and harmless and might be 
used without danger of ill effects upon health; 

The facts being that, by virtue of the potassium iodide ingredient, they were likely 
to be harmful to those having goiter through the tendency of said ingredient 
to convert a benign adenoma into a toxic one; in cases of arrested tuberculosis 
potassium iodide tends to dissolve the fibrous tissues about the healed lesions 
and thereby to reactivate the tubercular process, and in active tuberculosis, 
tends to prevent or retard the healing process; and 

(c) Failed to reveal facts material in the light of the aforesaid representations 
and with respect to consequences which might result from the use of said 
preparations under prescribed or usual conditions in that their advertise- 
ments contained no statement to the effect that said preparations should 
not be used by those having goiter or tuberculosis in either the active or 
arrested stage; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public and thereby cause it to purchase substantial quantities 
thereof : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 


acts and practices in commerce. 


As respects contention that respondents were not engaged in interstate commerce 
under the circumstances concerned in a proceeding involving alleged mis- 
representation of certain medicinal preparations and false advertisement 
thereof in newspapers, periodicals, circulars, etc., and the transportation 
thereof from respondents’ place of business to purchasers in other states and 
in the District of Columbia; and in which it appeared that— 
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(1) Respondent corporation offered in newspaper and periodical advertisements 
directed to asthma sufferers, to send a free trial of its preparations and 
treatment, represented as effective therefor, and sent to those replying a 
circular letter enclosing a so-called history blank to be filled in with the. 
requested information as to the individual’s physical conditions, symptoms, 
ete., and to be returned to §, “Business Mer.” ; 

.(2) Said S, respondent herein and one of said corporation’s general officers, 
responsible for its policies and practices, referred said blank to one of five 
associated physicians, respondents herein, whose business address was that 
of the corporation, and whose business manager said S was; 

(3) Said physician, if the blank disclosed no information making use of the 
preparations dangerous, 

(a) Prepared a purported prescription—which as a rule called for one of the 
three strengths of the preparations, directions for taking which were uni- 
form—and turned it over to respondent corporation, which prepared a 1- 
ounce bottle of the preparation in accordance with the prescription, and 
delivered it to respondent S as business manager for the said ‘Frontier 
Method Physicians”, by whom it was forwarded to the individual as a free 
trial sample ; 

(b) At the same time sent a letter to the individual which stated that the case 
had been assigned to him for attention, that a trial treatment had been 
prepared and forwarded, recommended purchase of the regular course of 
treatment, and enclosed a-printed slip showing the cost of the treatment, 
an order blank, and a postage-paid envelope addressed to said S; and 

(c) If no order was received, sent several follow-up letters; and 

(4) S assigned cases in rotation to said physicians, paying each a small fee 
for each case assigned ; 

(5) Sent those ordering the regular treatment a full-sized bottle for a month; 

(6) Received the exclusive right under a formal agreement between said corpo- 
ration and himself to purchase all medicinal preparations made by the com- 
pany, which furnished him free, such office and other space as might be 
necessary in carrying on the sale of the preparations, carried on under 
its Own name newspaper and magazine advertising thereof, and sent to 
him any remittances received by it from the public; and 

(7) Retained said staff of physicians, supplied them with stenographers and 
other clerical help, furnished all stationery, postage and other supplies re- 
quired, and, after deducting from the gross amount received from sale of 
the preparations the physicians’ fees, salaries of stenographers and other 
costs above indicated, and the ratable proportion of his agreed salary, paid 
over the residue to the corporation—which was solely entitled to all lists 
of patients: 

The Commission rejected the corporation’s contention that it sold its products 
to S only and that it was therefore not engaged in interstate commerce, 
and the conmenou of respondent physicians that they were engaged only 
in the practice of medicine, that they had nothing to do with the advertising 
and sale of the preparations and were not engaged in trade or commerce, 
and was of the opinion from the evidence, and therefore found, that the ad- 
vertising and sale of the preparations to the public was a cooperative enter- 
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prise on the part of all of the respondents, and that each of them acted in 
conjunction and cooperation with the others in carrying on the business. 
Before Mr. W. W. Sheppard, trial examiner. 
Mr. William L. Taggart for the Commission. 
Nash & Donnelly, of Washington, D. C., for respondents. 


AMENDED AND SUPPLEMENTAL CoMPLAINT 


Puruant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Frontier Asthma, 
Co., Inc., a corporation, Guy A. White, individually and as president 
of Frontier Asthma Co., Inc., Edward O. Spillman, individually and 
as vice president and general manager of Frontier Asthma Co., Inc., 
Peter A. Porter, Jr., individually and as secretary and treasurer of 
Frontier Asthma Co., Inc., Ernest N. Post, Harry I. Partridge, Wil- 
liam Stanton, B. F. Van Duzee, and C. P. Bonham, individuals, here- 
inafter referred to as respondents, have violated the provisions of the 
said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
amended, and supplemental complaint, stating its charges in that re- 
pect as follows: 

ParacraryH 1, The Frontier Asthma Co., Inc., is a corporation duly 
chartered, organized, and existing under and by virtue of the laws 
of the State of New York with its principal office and place of business 
located at 462 Niagara Street, Buffalo, N. Y. At all times mentioned 
herein it has been engaged in the business of selling medicinal prepa- 
rations for use in the treatment of asthma. Guy A. White, Edward 
O. Spillman, and Peter A. Porter, Jr., are the president, vice president, 
and general manager, and secretary and treasurer, respectively, of 
the Frontier Asthma Co., Inc., and have their office and principal place 
of business at 462 Niagara Street, Buffalo, N. Y. The said Edward 
O. Spillman distributes the products compounded by the said Fron- 
tier Asthma Co., Inc., in the manner hereinafter set forth. 

The respondents, Ernest N. Post, Harry I. Partridge, William Stan- 
ton, B. F. Van Duzee and C. P. Bonham, are duly licensed physicians 
associated under the name and style of the Frontier Method Physicians 
with their office and place of business located at 462 Niagara Street, 
Buffalo, N. Y. Said individuals are the hired employees of the re- 
sponnent! Edward O. Spillman, and are under his direction and con- 
trol, he being designated as business manager of said group. Said 
inane! respondent physicians have been engaged, at all times 
mentioned herein, in the purported diagnosis of asthma from case 
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histories prepared by individuals and sent through the mails and 
prescribing treatment for the persons furnishing such histories. All 
individual respondents herein act in conjunction and cooperation with 
each other and with the corporate respondents in carrying on the acts 
and practices hereinafter alleged. 

Par. 2. Respondents as hereinabove described are now, and for more 
than 1 year last past have been, engaged in the sale and distribution 
of certain medicinal preparations, and cause said medicinal prepara- 
tions, when sold, to be transported from their place of business in the 
State of New York to the purchasers thereof located in other States 
of the United States and in the District of Columbia. Respondents 
maintain, and at all times mentioned herein have maintained, a course 
of trade in commerce in said medicinal preparations sold and dis- 
tributed by them between and among the various States of the United 
States and the District of Columbia. 

Par. 3. In the course and conduct of said business and in order to 
secure purchasers of said medicinal preparations, the individual re- 
spondents, acting in conjunction and cooperation with each other, 
cause the Frontier Asthma Co., the corporate respondent, to place 
certain advertisements in various publications offering a free trial 
sample of said preparations. When replies to such advertisements are 
received by the corporate respondent, the same are delivered to the 
individual respondent, Edward O. Spillman, vice president and gen- 
eral manager of corporate respondent. Thereupon the said Edward O. 
Spillman, over the signature of Frontier Asthma Co., writes the per- 
sons answering said advertisements recommending the Frontier 
Method treatment for asthma. Enclosed in such letters is a so-called 
history blank which the recipients are requested to complete and return 
in a postage-paid envelope addressed to E. O. Spillman, Business 
Manager. Upon the return of the history blanks completed as re- 
quested, the individual respondent, Edward O. Spillman, refers the 
same to the Frontier Method Physicians. A purported diagnosis is 
then made from the answers in the history blanks and so-called pre- 
scriptions are prepared. While such prescriptions are alleged to be 
prepared in accordance with an individual diagnosis, the general 
content of each prescription is practically the same and the therapeutic 
properties of the various drugs prescribed are substantially alike in all 
cases. Such purported prescriptions are then turned over to the Fron- 
tier Asthma Co., Inc., compounded by them, and the medical prepara- 
tions delivered to Edward O. Spillman who forwards the same to the 
various individuals as free trial treatments. At the same time a letter 
is written, signed by a member of the Frontier Method Physicians 
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stating that he is in charge of the case, that trial treatment has been 
prepared and forwarded and recommending the purchase of the regu- 
lar course of treatment. Enclosed in each letter is an order blank, 
printed slip showing the cost of the regular treatment and postage paid 
envelope addressed to E. O. Spillman, Business Manager. 

Par. 4. In the course and conduct of their aforesaid business the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements 
concerning their said preparations by the United States mails and by 
various other means in commerce, as commerce is defined in the Federal 
Trade Commission Act; and respondents have also disseminated and 
are now disseminating, and have caused and are now causing the dis- 
semination of, false advertisements concerning their said prepara- 
tions by various means for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of their said 
preparations in commerce, as commerce is defined in the Federal 
Trade Commission Act. Among and typical of, the false, misleading, 
and deceptive statements and representations contained in said false 
advertisements disseminated and caused to be disseminated, as here- 
inabove set forth, by the United States mails, by advertisements in 
newspapers, magazines and periodicals, and by circulars and other 
advertising literature, are the following: 


FREE FOR ASTHMA 


If you suffer with attacks of Asthma so terrible you choke and gasp for 
breath, if restful sleep is impossible because of the struggle to breathe, if you 
feel the disease is slowly wearing your life away, don’t fail to send at once 
to the Frontier Asthma Co. for a free trial of a remarkable method. No 
matter where you live or whether you have any faith in any remedy under the 
sun, send for this free trial. If you have suffered a lifetime and tried everything 
you could learn of without relief; even if you are utterly discouraged, do not 
abandon hope but send today for this free trial. It will cost you nothing. 
Address 

FRONTIER ASTHMA CO. 
93-F Frontier Bldg. 
462 Niagara Street 
Buffalo, New York 


You may not be suffering from asthma at present, but possibly it is only a 
matter of time when you will have an attack. Why not let us send treatment 
that is designed to overcome its symptoms? 

Don’t think you must wait until an attack comes on. Remember the cause 
remains and it is by treatment which overcomes the symptoms that the method 
gives relief. If your system is impregnated with the medicine the symptoms 


should all disappear. . 
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Perhaps you are waiting for an attack before taking the trial treatment. 
This, of course, would be a mistake for one of the objects of the treatment is to 
prevent an attack, and by taking the treatment even though free from acute 
manifestations, the system is better fortified to overcome all symptoms even 
under the most trying conditions. 

Just fill out the enclosed envelope, seal and drop it in any mail box and in a 
few days you will receive postage paid, a trial treatment of this remarkable 
Method adapted to meet your individual requirements. 

Harmlessness of Frontier Method— 

I wish to say here, for the satisfaction of the skeptical that the treatment does 
not contain narcotics or habit-forming drugs, but only pure, harmless medicines, 
compounded and prepared to produce beneficial results. 

Par. 5. Through the use of the statements and representations here- 
inabove set forth and others of similar import not specifically set out 
herein, all of which purport to be descriptive of the remedial, curative 
and thereapeutic properties of respondents’ medicinal preparations, 
respondents, cooperatively have represented and do now represent, 
directly and by implication, that their preparations are a cure or 
remedy for asthma and a competent and effective treatment therefor; 
that the use of said preparations will prevent attacks of asthma and 
relieve the suffering incident thereto, and will build up the system and 
prevent recurrence of attacks; that correct diagnosis may be made 
through the use of history blanks furnished by persons and sent 
through the mails; that the preparations furnished by respondents in 
the treatment of asthma are safe and harmless and may be used with- 
out danger of ill effects upon the health of the user and may be safely 
taken and used by the public in their homes under directions supplied 
by respondents. 

Par. 6. The foregoing statements and representations disseminated 
as aforesaid are grossly exaggerated, false, and misleading. In truth 
and in fact, respondents’ medicinal preparations are not a cure or 
remedy for asthma and are not a competent or effective treatment 
therefor. The use of said preparations will not prevent attacks of 
asthma or build up the system and prevent recurrence of attacks. In 
fact, said preparations have no therapeutic value other than providing 
temporary relief from the paroxysms of asthma and bronchial irrita- 
tions. It is not possible to make correct diagnosis through the use of 
history blanks. The preparations are not in all cases safe and harm- 
less, as they contain the drug potassium iodide in a quantity sufficient 
to cause, in some instances, injury to health if said preparations are 
used under the conditions prescribed or under such conditions as are 
customary or usual. The preparations cannot be used and taken with 
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safety by the public in their homes under directions supplied by 
respondents. 

The use of said preparations as aforesaid may be harmful to those 
having goiter or tuberculosis in either the active or arrested stage. In 
cases of goiter, the tendency of potassium iodide is to convert a benign 
adenoma to a toxic adenoma. In cases of arrested tuberculosis, the 
tendency of potassium iodide is to dissolve the fibrous tissues about the 
healed lesions and thereby to reactivate the tubercular process. In 
cases of active tuberculosis, potassium iodide tends to prevent or retard 
the healing process. 

Par. 7. The advertisements disseminated by the respondents, as 
aforesaid, do not contain a statement to the effect that said preparation 
should not be used by persons having tuberculosis or goiter. Conse- 
quently, such advertisements constitute false advertisements in that 
they fail to reveal facts material in the light of the representations con- 
tained therein, and fail to reveal that the use of said preparation under 
the conditions prescribed in said advertisements or under such condi- 
tions. as are customary or usual, may result in injury to health. 

Par. 8. The use by respondents of the foregoing false advertise- 
ments, disseminated as aforesaid, has had, and now has, the tendency 
and capacity to, and does, mislead a substantial portion of the purchas- 
ing public into the erroneous and mistaken belief that such false 
statements and representations are true, and into the purchase of 
respondents’ preparation. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE FACTS, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on April 3, 1941, issued and subsequently 
served upon the respondents named in the caption hereof its amended 
and supplemental complaint in this proceeding charging respondents 
with the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of that act. After the filing by the re- 
spondents of their answer to such complaint, evidence in support of 
and in opposition thereto was introduced before a trial examiner of 
the Commission theretofore duly designated by it, and such evidence 
was duly recorded and filed in the office of the Commission. ‘There- 
after, the proceeding regularly came on for final hearing before the 
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Commission on the amended and supplemental complaint, the answer 
thereto, the evidence, report of the trial examiner upon the evidence, 
briefs in support of and in opposition to the complaint, and oral argu- 
ment; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Frontier Asthma Co., Inc. (frequently 
referred to hereinafter as “the respondent corporation” and as “the 
company”), is a corporation organized and existing under and by 
virtue of the laws of the State of New York, with its office and place 
of business located at 462 Niagara Street, Buffalo, N. Y. 

Respondents Guy A. White, Edward O. Spillman, and Peter A. 
Porter, Jr., are, respectively, the president, vice president and general 
manager, and secretary and treasurer of the corporate respondent 
Frontier Asthma Co., Inc. Each of them has participated actively 
in formulating the policies and directing the business practices of the 
corporation. 

Respondents Ernest N. Post, Harry I. Partridge, Wiliam Stanton, 
B. F. Van Duzee, and C. P. Bonham are licensed physicians associ- 
ated under the name Frontier Method Physicians, with their office and 
place of business located at the same address as that of the corporate 
respondent, 462 Niagara Street, Buffalo, N. Y. These respondents 
are frequently referred to hereinafter as “respondent physicians” 
and as “the physicians.” In addition to his office of vice president 
and general manager of respondent corporation Frontier Asthma Co., 
Inc., respondent Edward O. Spillman is also business manager for the 
respondent physicians. 

Par. 2. The respondents are cooperatively engaged in the adver- 
tising, sale, and distribution of certain medicinal preparations, in- 
tended for use in the treatment of asthma. The general plan or 
method employed is substantially as follows. The company inserts 
in various publications advertisements asserting the effectiveness of 
the preparations and offering to send a free trial sample to those 
answering the advertisement. The advertisements are usually in the 
following form : 


FREE FOR ASTHMA 


If you suffer with attacks of Asthma so terrible you choke and gasp for breath, 
if restful sleep is impossible because of the struggle to breathe, if you feel the 
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disease is slowly wearing your life away, don’t fail to send at once to the Frontier 
Asthma Co. for a free trial of a remarkable method, No matter where you live 

. or whether you have any faith in any remedy under the sun, send for this free 
trial. If you have suffered a lifetime and tried everything you could learn of 
without relief; even if you are utterly discouraged, do not abandon hope but send 
today for this free trial. It will cost you nothing. Address 


FRONTIER ASTHMA CO. 
93-F Frontier Bldg. 
462 Niagara Street * 
Buffalo, New York 
(Comm. Ex. 54-Z-29') 

To those persons answering the advertisement the company sends a 
circular letter in which is enclosed a so-called history blank which the 
recipient is requested to complete and return in a postage-paid en- 
velope addressed to “E. O. Spillman, Business Mer.” This history 
blank contains a number of questions relating to the individual’s physi- 
cal condition, his symptoms, and so forth. Upon the return of the 
completed history blank, respondent Spillman refers it to one of the 
respondent physicians. If the history blank does not disclose that 
the individual has some disease or condition which would, in the opin- 
ion of the physician, render the use of respondents’ preparations 
dangerous, the physician prepares a purported prescription and turns 
it over to respondent corporation, which prepares a 1-ounce bottle 
of the preparation in accordance with the prescription, and delivers 
it to respondent Spillman as business manager for the Frontier Method 
Physicians. Spillman forwards the preparation to the individual as 
a free trialsample. At the same time, a letter is sent to the individ- 
ual by the physician stating that the case has been assigned to him 
for attention, that a trial treatment has been prepared and forwarded, 
and recommending the purchase of the regular course of treatment. 
Enclosed in the letter is a. printed slip showing the cost of the treat- 
ment, an order blank, and a postage-paid envelope addressed to re- 
spondent Spillman. 

If the individual places an order for the regular treatment, a full- 
sized bottle of the preparation, which is supposed to last for 1 month, 
is sent to him. If no order is received, several follow-up letters are 
sent to him at intervals by the physician in an effort to induce a pur- 
chase. Those purchasing the preparations are supplied with report 
blanks and are requested to report their condition from time to time. 
The cases are assigned to the physicians in rotation and each physician 
receives from Spillman a small fee for each case assigned to him. 

Par. 3, Substantially the same ingredients are used by respondents 
in all of their preparations, the preparations differing only as to 
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strength—as to the amount of the various ingredients used. Generally 
speaking, there are three preparations—the “reoular” strength, the 
“strong” and the “minus.” The mixtures are each made up in 4- © 
gallon batches. The formula for the “regular” mixture is— 


Ounces 
(Ol niveslaty teas oe CR, SOREN sae eS 6 
Ammonium: i001 dese. Sets eek ee dE ee oe 
SOLEIL LOC 1G tg ce eR ee ere eo 24 
Potasstum, 10010@ 2. ee ee ee ee ee ee 24 
Compound tincture of lavender_______=—-------_--------—--- 24 


Water sufficient to make 4 gallons. 
Caramel as coloring matter, 

In the “strong” mixture the caffeine is increased to 8 ounces, and 
each of the iodides and the tincture of lavender to 32 ounces. Other- 
wise, the formula is the same as for the regular strength. The “minus” 
is the same as the regular, except that caffeine is omitted. Insofar as 
the treatment of asthma is concerned, the active ingredients in the 
preparations are the three iodides. In making up their prescriptions 
the respondent physicians usually choose one of these three mixtures, 
although in exceptional cases the amount of the various ingredients 
in the mixture may be further altered. The recommended dosage in 
all cases is the same, the directions on all the bottles being, “Take 14 
teaspoonful in 14 glass of water 3 times a day after meals and at 
bedtime.” 

Par. 4. There is no formal, written agreement governing the re- 
lationship between respondent Spillman and the respondent physi- 
cians. There is, however, such an agreement governing the relation- 
ship between Spillman and respondent Frontier Asthma Co., Inc. 
Under this agreement (Comm. Ex. 8), which was executed in May 
1939, Spillman has the exclusive right to purchase all medicinal 
preparations manufactured by the company. The company furnishes 
to Spillman, free of charge, such office and other space as may be 
necessary in ‘carrying on the business of selling the preparations, and 
it also carries on under its own name the newspaper and magazine 
advertising of the preparations Any remittances sent to the company 
by members of the public to cover purchases of the preparations are 
turned over to Spillman. Spillman retains the staff of physicians 
and supplies them with stenographers and other clerical help. He 
also furnishes all stationery, postage, and other supplies required in 
the conduct of the work. 

The company and Spillman are compensated in the following man- 
ner. From the gross amount received from the sale of the prepara- 
tions to the public there are deducted (a) the fees of the physicians, 
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(6) the salaries of stenographers and other clerical help, (¢) the cost 
of stationery, postage, and other supplies, and (d) $7,500 per year 
(deducted at the rate of $625 per month) as Spillman’s compensation. 
After these deductions have been made, the net amount remaining 
is paid over tothe company. Monthly and annual statements showing 
the results of the operation of the business. are submitted to the com- 
pany by Spillman, and the company has the right to examine Spill- 
man’s books of account and other records for the purpose of checking 
such statements. 

The agreement further provides that “all lists of patients, actual 
or prospective, heretofore or hereafter accumulated, shall be the sole 
property of the party of the first part (the company).” 

Par. 5. The respondent corporation contends that it sells its 
products to respondent Spillman only and that it is therefore not 
engaged in interstate commerce. Respondent physicians insist that 
they are engaged only in the practice of medicine, that they have 
nothing to do with the advertising and sale of the preparations and 
are not engaged in trade or commerce. The Commission rejects these 
contentions. The Commission is of the opinion from the evidence 
and therefore finds that the advertising and sale of the preparations 
to the public is a cooperative enterprise on the part of all of the 
respondents, that each of the respondents acts in conjunction and 
cooperation with the others in carrying on the business. 

Par. 6. Respondents cause their preparations, when sold, to be 
transported from their place of business in the State of New York to 
purchasers thereof located in other States of the United States and in 
the District of Columbia. Respondents maintain and have main- 
tained a course of trade in their preparations in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 7. In the course and conduct of their business respondents 
have disseminated and are now disseminating, and have cause and are 
now causing the dissemination of, advertisements concerning their 
preparations by means of the United States mails and by various other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act; and respondents have also disseminated and are now 
disseminating, and have caused and are now causing the dissemination 

‘of, advertisements concerning their preparations by various means for 

the purpose of inducing and which are likely to induce, directly or 
indirectly, the purchase of their preparations in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 


128 FEDERAL TRADE COMMISSION DECISIONS 


& 


Findings 2°63) Dee bss Ce 


Among and typical of the statements contained in such advertise- 
ments (in addition to those set forth in paragraph 2 hereof, which 
appear in advertisements inserted in newspapers, magazines, and 
periodicals) are the following, which appear in form letters, circulars 
and other advertising material distributed among prospective 
purchasers : 

You may not be suffering from asthma at present, but possibly it is only a 
matter of time when yot will have an attack. Why not let us send treatment 
that is designed to overcome its symptoms? (Comm. Ex. 12—A.) 

Don’t think you must wait until an attack comes on. Remember the cause 
remains and it is by treatment which overcomes the symptoms that the method 
gives relief. If your system is impregnated with the medicine the symptoms 
should all disappear. (Comm. Ex. 18-A.) 

Perhaps you are waiting for an attack before taking the trial treatment. 
This, of course, would be a mistake for one of the objects of the treatment is to 
prevent an attack, and by taking the treatment even though free from acute 
manifestations, the system is better fortified to overcome all symptoms even 
under the most trying conditions. (Comm. Hx. 19-A.) 

Just fill out the enclosed history blank of your case, answer all the questions, 
put it in the enclosed envelope, seal and drop it in any mail box and in a few days 
you will receive postage paid, a trial treatment of this remarkable Method 
adapted to meet your individual requirements. (Comm. Hx. 9—A.) 

Harmlessness of Frontier Method.—I wish to say here, for the satisfaction of 
the skeptical that the treatment does not contain narcotics or habit-forming drugs, 
but only pure, harmless medicines, compounded and prepared to produce beneficial 
results. (Comm. Ex. 6-G.) 

Par. 8. Through the use of these statements, including those set 
forth in paragraph 2 hereof, and others of similar import, respond- 
ents represent, directly or by implication, that their preparations are 
a cure or remedy and a competent and effective treatment for asthma; 
that the preparations build up the system and prevent attacks of 
asthma; and that the preparations are safe and harmless and may be 
used without danger of ill effects upon the health of the user. 

Par. 9. The principal outward manifestations of asthma are cough- 
ing, wheezing, and difficulty in breathing, particularly in exhaling. 
These symptoms are due in large part to the presence in the small 
bronchi of tenacious plugs or strings of mucus. The iodide ingredients 
in respondents’ preparations (potassium iodide, ammonium iodide and 
sodium iodide) tend to liquefy this mucus, thus enabling the patient 
to cough it up and expectorate it with less difficulty. A measure of 
temporary relief from the paroxysms of asthma is thus afforded. This 
is the only therapeutic value of the preparations. They do not consti- 
tute cures or remedies for asthma. Nor are they competent or effective 
treatments for the condition except insofar as they may afford tempo- 
rary symptomatic relief, as set forth above. The preparations are in- 
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capable of building up the system or preventing attacks of asthma. 

Nor are the preparations in all cases safe or harmless. Because of 
the potassium iodide ingredient, the preparations are likely to be harm- 
ful to those having goiter or tuberculosis in either the active or arrested 
stage. In cases of goiter the tendency of potassium iodide is to convert 
a benign adenoma into a toxic adenoma. In cases of arrested tuber- 
culosis the tendency of potassium iodide is to dissolve the fibrous tis- 
sues about the healed lesions and thereby to reactivate the tubercular 
process. In cases of active tuberculosis potassium iodide tends to pre- 
vent or retard the healing process. 

Par. 10. The Commission therefore finds that the representations 
made by respondents with respect to their preparations, as set forth in 
paragraphs 2, 7, and 8 hereof, are erroneous and misleading and con- 
stitute false advertisements. 

Respondents’ advertisements contain no statement to the effect that 
the preparations should not be used by those having goiter or tuber- 
culosis in either the active or arrested stage. The Commission there- 
fore finds that the advertisements constitute false advertisements for 
the further reason that they fail to reveal facts material in the light of 
the representations made therein and material with respect to conse- 
quences which may result from the use of the preparations under the 
conditions prescribed in the advertisements or under such conditions 
as are customary or usual. 

Par. 11. The use by respondents of these false advertisements has 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
respondents’ preparations possess therapeutic values which they do not 
in fact possess, and that the preparations are in all cases safe for use, 
when such is not the fact, and the tendency and capacity to cause such 
portion of the public to purchase substantial quantities of the prepara- 
tions as a result of the erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended and supplemental complaint of the Com- 
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mission, the answer of respondents, evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, re- 
port of the trial examiner upon the evidence, briefs in support of 
and in opposition to the complaint, and oral argument; and the Com- 
mission having made its findings as to the facts and its conclusion that 
the respondents have violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, that respondent Frontier Asthma Co. Inc., a corpora- 
tion, and its officers, and respondents Guy A. White, Edward O. Spill- 
man, and Peter A. Porter, Jr., individually and as officers of said corpo- 
ration, and respondents Ernest N. Post, Harry I. Partridge, William 
Stanton, B. F. Van Duzee, and C. P. Bonham, and respondents’ agents, 
representatives, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distribu- 
tion of the medicinal preparations now sold by respondents for use in 
the treatment of asthma, or any preparations of substantially similar 
composition or possessing substantially similar properties, do forth- 
with cease and desist from: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement which 
represents, directly or by implication: 

(a) That respondents’ preparations constitute cures or remedies 
for asthma; or that said preparations possess any therapeutic value 
in the treatment of asthma except insofar as they may afford tempo- 
rary relief from the paroxysms thereof; 

(6) That said preparations build up the system or prevent attacks 
of asthma; 

(c) That said preparations are safe or harmless, unless such repre- 
sentation expressly excludes from its application those individuals 
having goiter or tuberculosis in either the active or arrested stage. 

2. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which fails to reveal that said preparations should not be used by those 
having goiter or tuberculosis in either the active or arrested stage; 
provided, however, that such advertisement need contain only the state- 
ment, “Caution : Use Only as Directed,” if and when the directions for 
use, wherever they appear on the label, in the labeling, or both on the 
label and in the labeling, contain a warning to the above effect. 

3. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
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directly or indirectly, the purchase of said preparations in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any representation prohibited in paragraph 1 
hereof, or which fails to comply with the affirmative requirements set 
forth in paragraph 2 hereof. 

It is further ordered, that the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 

Commissioner Mason not participating. 
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In Troe Marrer oF 


LANGENDORF UNITED BAKERIES, INC., AND OLD HOME- 
STEAD BAKERY, INC. 


COMPLAINT, FINDINGS, ORDER, AND OPINION IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5250. Oomplaint, Nov. 21, 1944—Decision, Sept. 13, 1946 


Where a corporation, which owned and operated a number of bakeries in Cali- 
fornia and Washington, and was engaged in the manufacture and interstate 
sale and distribution of bread under various trade names, including its 
“Holsum,” ‘“Langendorf,” “Wealth-O-Wheat,’ “American Meal,” “Dr. Pen- 
land’s Vitamin B,,” and “Hollywood” products; through advertisements 
in radio continuities, newspapers, trade periodicals, and other advertising 
literature— 

(a) Falsely represented, with respect to its “Holsum” bread, that it had been 
appointed as the official baker of bread for the Dionne quintuplets, that 
its said product was a part of their daily fare, and was the most nourishing 
white bread on the market; 

(b) Represented falsely that its “Langendorf Bread” contained ingredients that 
produced more energy than other breads, contained more than five times the 
amount of vitamin B, and 50 percent more minerals than were found in 
ordinary unenriched white bread, and had been adjudged the finest bread 
in America by qualified experts ; 

The facts being that practically all white breads on the American market are 
enriched with vitamin B, and minerals; its said bread did not have signifi- 
cantly greater amounts thereof than most competitive breads and furnished 
no more energy than many; and no tests justifying last claim had been made 
by qualified experts; 

(c) Represented falsely that its “Wealth-O-Wheat Bread” was more digestible, 
more nourishing, and lower in calories than either ordinary white or wheat 
bread; that it contained eight times the amount of vitamin B, found in 
ordinary white bread; that the vitamin B, would build healthy nerves and 
increase vitality; that no other bread was equal thereto; and that it was 
made from flour milled by a new process not available to competitive bakers; 

(d) Represented falsely that its product designated as “American Meal Bread” 
was a new and different reducing-diet bread; that it was low in caloric 
value, but contained ingredients that would keep up ones vitality and keep 
one fit while reducing ; 

(e) Represented falsely that the intake of 200 to 300 units of vitamin B, daily 
is sufficient to maintain good health; that the consumption of two or three 
Slices of “Dr. Penland’s Vitamin B, Wheat Bread” at each meal would 
provide the daily requirement of said vitamin, and that the daily consump- 
tion of said bread insured healthy nerves, bodily fitness and vitality ; and 

(f) Represented falsely that its “Hollywood Bread” was extremely low in 
caloric value, and that the eating of said product would cause a substantial 
loss of weight, without exercise or medicine and without a feeling of hunger ; 
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that an overweight person could acquire a slender figure, without the muscles 
becoming soft and flabby, by substituting two slices of said bread in the 
place of more fattening food at each meal; and that said pread was made 
of nonfattening flours; 

With the effect of misleading and deceiving a substantial portion of the purchas- 
ing public into the erroneous belief that such representations were true, and 
thereby into purchase of substantial quantities of its said products, and 
with capacity and tendency so to do: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public, and constituted unfair and deceptive acts 
and practices in commerce. 


In a proceeding in which the complaint challenged various representations made 
by respondent seller-baker in behalf of its breads, as false and misleading, 
including the representation that its “Hollywood Bread,” used as a part 
of an effective reducing diet, would prevent hunger, through the consumption 
of two slices thereof, and in which proceeding it appeared that the caloric 
content of said bread was practically the same as an ordinary bread: It 
was the opinion of the four participating Commissioners, as respects some 
question as to whether the order should embrace, among other inhibitions, 
one against representing that said bread in the amount suggested would 
prevent hunger when used as part of an effective reducing diet, that the 
order should include such an inhibition, since the claim that a person could 
reduce weight by eating two slices of the Hollywood Bread at a meal, at 
the same time “avoid feeling hungry,” ‘“‘be slim the modern ‘hungerless’ way,” 
etc., was an important misrepresentation, designed to induce the sale of 
the bread, for the reason that most reducing diets involve such a reduction 
in food intake that: hunger and consequent discomfort does result; the 
representation was admittedly false; and there was no reason whatever 
why the cease and desist order should not be directed against said false 
representation, as well as the numerous other representations, the falsity of 
which was specifically admitted by the respondent. 


Before Mr. Clyde M. Hadley, trial examiner. 

Mr. Joseph Callaway for the Commission. 

Covington, Burling, Rublee, Acheson & Shorb, of Washington, 
D. C., and Heller, Ehrman, White & McAuliffe, of San Francisco, 
Calif., for Langendorf United Bakeries, Inc. 


CoMPLAINT 1 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by. virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Langendorf United 


1The Commission on May 28, 1946, issued an order closing case in regard to the allegations 
of paragraph numbered seven of the complaint, as follows : 

This matter coming on to be heard by the Commission upon the record herein, and the 
Commission now being fully advised in the premises : 

It is ordered, that this proceeding, insofar as the allegations contained in numbered para- 
graph 7 of the complaint are concerned, be, and the same hereby is closed, without preju- 
dice to the right of the Commission to proceed in the future upon the allegations of said 
paragraph if it should consider such action necessary in the public interest. 
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Bakeries, Inc., a corporation, and Old Homestead Bakery, Inc., a 
corporation, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracraru 1. Respondent Langendorf United Bakeries, Inc., is a 
corporation organized and existing under and by virtue of the laws 
of the State of Delaware, with its principal place of business located 
at No. 1160 McAllister Street, San Francisco, Calif. Said respond- 
ent is engaged in the bakery business and owns and operates a num- 
ber of bakeries in the States of California and Washington, 

Respondent, Old Homestead Bakery, Inc., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
California, with its principal place of business located at Nineteenth 
and Van Ness Avenue, San Francisco, Calif., It is a wholly owned 
and controlled subsidiary of respondent Langendorf United Bakeries, 
Inc., both corporations having the same officers. 

Par. 2. Respondents are now and for more than 3 years last past 
have been engaged in the manufacture, sale, and distribution of bread 
under various trade names. Some of the trade names used by the 
respondent Langendorf Bakeries, Inc., are Holsum, Langendorff, 
Wealth-O-Wheat, American Meal and Dr. Penland’s Vitamin B,. 
Some of the trade names used by the respondent Old Homestead 
Bakery, Inc., are Hollywood and Butter-Nut. 

Respondents cause their breads, when sold, to be transported from 
their respective places of business in the State of California to the 
purchasers thereof located in various other States of the United States. 
Respondents maintain and at all times mentioned herein have main- 
tained, a course of trade in their said products in commerce among 
and between various other States of the United States. 

Par. 3. In the course and conduct of their said businesses, respond- 
ents have disseminated, and are now disseminating, and have caused 
and are now causing the dissemination of, false advertisements con- 
cerning their said products by the United States mails and by various 
other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. Respondents have also disseminated and 
are now disseminating, and have caused and are now causing the dis- 
semination of, false advertisements concerning their said products 
by various means for the purpose of inducing and which are likely to 
induce, directly or indirectly, the purchase of said products in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
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_ Among and typical of the false and deceptive statements and 
representations contained in said false advertisements, disseminated 
and caused to be disseminated, as hereinabove set forth, by United 
States mails, by radio continuities and by advertisements inserted in 
newspapers, trade periodicals and other advertising literature, are 
the following: ; 

(With respect to Holsum Bread) 


NOW YOU CAN HAVE THE SAME NOURISHING 
BREAD THAT THE QUINTUPLETS EAT 


* * * * * * * 

By appointment Holsum bakers have been selected as the official bakers of 
the Dionne quintuplets bread made with Cerobrex, according to the formula and 
specifications approved by the guardians of the Dionne quintuplets. 

The quints’ own bread now baked for you. * * * ‘This extra nourishing 
white bread has been a part of their daily fare since they were 2 years old. 
Now you and your family may enjoy this special bread, too. 

* * * * * * ® 

Holsum Bread is now the most nourishing white bread you can buy. 


(With respect to Langendorf Bread) 


Langendorf super-energy bread. 

More than 5 times the vitamin B,, 50% more minerals * * * than are 
present in ordinary unenriched white bread. 

* * * the bread that baking experts judged America’s finest. 


(With respect to Wealth-O-Wheat Bread) 


* %* * more digestible than ordinary whole wheat bread and far more nour- 
ishing than ordinary bread * * * lower in calories than white or ordinary 
wheat bread. Every Wealth-O-Wheat loaf contains approximately 8 times the 
amount of vitamin B; in ordinary white bread. By, is necessary for healthy 
nerves, vitality, food digestion. * * * No other bread like this. 

New, ingenious, wheat milling process makes possible this superbread. * * * 
No other bread offers so much. 


(With respect to American Meal Bread) 


x * * Tf you’re overweight, why not take off those extra pounds the Ameri- 
can Meal way, simply by dieting sensibly with American Meal bread, the amaz- 
ing new and different reducing diet bread. It’s high in vitality value but lower 
in calories * * * fortified with the vitamins vital to vitality, plus iron and 
calcium and gentle roughage to help you keep fit while you’re reducing. * * * 
the perfect reducing diet bread for American slenderness * * *. 


(With respect to Dr. Penland’s Vitamin B, Wheat Bread) 


* * * Doctors say you need 200 to 300 vitamin B, units every day. To be 
sure of your daily B,; quota, eat Dr. Penland’s vitamin B: wheat bread nt eeti 
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Two or three delicious slices with every meal will assure you your proper Bi 
supply. 

So, for healthy nerves, fitness and yitality eat Dr. Penland’s vitamin B, 
wheat bread every day. 


(With respect to Hollywood Bread.) 


Why Be Fat 
Hollywood Stars Tell Amazing New 
Way to be Thin 


You don’t have to starve or wear yourself to a frazzle with violent exercise to 
have a trim waist. And you don’t have to experiment dangerously with drugs. 
Lose weight and stay slender by using the same system as leading movie stars. 
* * * All you do is substitute two slices of Hollywood Bread at each meal for 
more fattening food. That way you fill up and avoid feeling hungry but do not 
add excessively to your weight for Hollywood Bread has very few fat making 
calories. 

Streamline your figure. 

Bring your figure up to date * * * down in weight. 

Hollywood Bread is exceptionally high in energy elements yet extremely low 
in calories. 

The easy pleasant way to slenderize. 

Made of nonfattening vegetable flours. 

Hollywood Bread supplies necessary proteins to help keep your muscles from 
becoming soft and flabby while you are reducing. 

Be slim the modern “hungerless” way. 

Par. 4. Through the use of the foregoing statements and representa- 
tions and others of the same import and meaning not specifically set 
out herein, the respondent Langendorf United Bakeries, Inc., has 
represented and is now representing: 

That it has been appointed as the official baker of bread for the 
Dionne quintuplets; that its product designated as Holsum Bread is 
a part of the daily fare of the quintuplets and that Holsum Bread is 
the most nourishing white bread on the market. 

That its product designated as Langendorf Bread contains ingredi- 
ents that produce more energy than other breads; that Langendorf 
Bread contains more than five times the amount of vitamin B, and 50 
percent more minerals than are found in ordinary unenriched white 
bread and has been adjudged the finest bread in America by qualified 
experts. 

That its product designated as Wealth-O-Wheat Bread is more 
digestible, more nourishing and lower in calories than either ordinary 
white or wheat bread; that it contains eight times the amount of 
vitamin B, found in ordinary white bread; that the vitamin B, will 
build healthy nerves and increase the vitality; that no other bread is 
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equal to this bread and that it is made from flour milled by a new 
process not available to competitive bakers. 

That its product designated as American Meal Bread is a new and 
different reducing diet bread; that it is low in caloric value, but con- 
tains ingredients that will keep up one’s vitality and keep one fit while 
reducing. : 

That the intake of 200 to 300 units of vitamin B, daily is sufficient 
to maintain good health; that the consumption of two or three slices 
of Dr. Penland’s Vitamin B, Wheat Bread at each meal will provide 
the daily requirement of said vitamin, and that the daily consumption 
of said bread insures healthy nerves, bodily fitness and vitality. 

Pan. 5. Through the use of the statements and representations set 
forth in paragraph 3 hereof with respect to Hollywood Bread and 
Butter-Nut Bread, and others of the same import and meaning not 
specifically set out herein, the respondents Langendorf United Bakers, 
Inc., and Old Homestead Bakery, Inc., have represented and are now 
representing : 

That respondents’ product designated as Hollywood Bread is ex- 
tremely low in caloric value, and that the eating of said product will 
cause a substantial loss of weight, without exercise or medicine and 
without a feeling of hunger; that an overweight person can acquire 
a slender figure, without the muscles becoming soft and flabby, by 
substituting two slices of this bread in. the place of more fattening 
food at each meal and that said bread is made of nonfattening flours. 

Pan. 6. The foregoing representations are false, deceptive, and mis- 
leading in the following respects: 

Respondent Langendorf Bakeries, Inc., has not been appointed offi- 
cia) bakers for the Dionne quintuplets. Holsum Bread is not eaten 
by the quintuplets. Other white breads on the market are equally 
as nourishing. 

Langendorf Bread furnishes no more energy than many other com- 
petitive breads. Practically all of the white breads on the American 
market are enriched with vitamin B, and minerals and Langendorf 
Bread does not have a significantly greater amount of vitamin B, or 
minerals than most competitive breads. The comparison of this bread 
with unenriched bread is therefore not proper and tends to mislead. 
No tests have been made by qualified experts, the results of which 
justify the claim that this bread is the finest in America. 

Although Wealth-O-Wheat Bread is more digestible than whole 
wheat bread, it is not more digestible than white bread. It is slightly 
more nourishing than white bread, but not more nourishing than 
whole wheat bread. Its caloric content is not significantly less than 
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white or ordinary wheat bread. Since most white breads are enriched 
with vitamin B,, it cannot be truthfully stated that Wealth-O-Wheat 
Bread is significantly richer in vitamin B, than most white breads. 
The vitamin B, in this bread will not build healthier nerves or increase 
the vitality. Other breads on the market are made from flour manu- 
factured by the same process as that used in Wealth-O-Wheat Bread. 

There is no basis for the designation of American Meal Bread as a 
reducing diet bread, because the consumption of it in sufficient quan- 
tities would tend to increase rather than decrease body weight. It 
contains practically as many calories as ordinary bread. 

The most authoritative medical opinion holds that the minimum 
daily requirement of vitamin B, is in excess of 300 units. The con- 
sumption of two or three slices of Dr. Penland’s Vitamin B, Bread 
a day at each meal will not provide the minimum daily requirement 
of this vitamin, nor will the daily consumption of said bread insure 
healthy nerves, ‘podily fitness, or vitality. 

Hollywood Bread has no unique properties in connection with the 
reduction of excess weight. The flour from which it is made is no 
less fattening than flour used in other breads. If this bread is con- 
sumed in sufficient quantities, it will cause an individual to gain rather 
than lose weight. Any reduction in weight which might occur in 
connection with the eating of Hollywood Bread, as well as American 
Meal Bread, would result from the reduction of the person’s total 
intake and not from the use of these breads to replace some other 
article of diet. Hollywood Bread as a part of an effective reducing 
diet will pot prevent hunger; nor used in such a way will it prevent 
the muscles from becoming soft and flabby. 

Par. 72 Respondents manufacture and sell two breads under the 
trade name “Butter-Nut.” In one of these breads, the shortening 
ingredient is butter, and in the other, only an insignificant amount of 
butter is used. In advertising disseminated as aforesaid, these breads 
are referred to as “Homestead Butter-Nut.” Some of such advertise- 
ments identify the bread made with butter as cellophane wrapped, 
and a split load. In advertising this product, the butter content and 
its superior qualities, because of such content, are emphasized. The 
product containing only a small amount of butter is wrapped in wax 
paper. Other than as above outlined, the appearance of the two 
wrapped loaves is practically the same. The practice of respondents 
in designating the two loaves as Butter-Nut without clearly distin- 


guishing the two products, tends to confusion and deception and the — 


likelihood that persons will be misled into believing that the shorten- 


2? See footnote on p. 183. 
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ing used in both products is butter. Moreover, the use of the trade 
name “Butter-Nut” in connection with the bread in which only an 
insignificant quantity of butter is used is misleading and deceptive, 
and that it has the tendency and capacity to lead purchasers into the 
mistaken belief that the shortening used in said product is butter. 

Par. 8. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations, disseminated and 
caused to be disseminated as aforesaid in connection with the offering 
for sale and sale of their products has had, and now has, the capacity 
and tendency to and does mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that such 
statements and representations are true and into the purchase of sub- 
stantial quantities of respondents’ products in commerce because of 
such erroneous and mistaken belief. 

Par. 9. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce and within the 
intent and meaning of the Federal Trade Commission Act. 


Rervort, Frxprnes as to THE Facrs, anp Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 21, 1944, issued and on 
November 27, 1944, served its complaint in this proceeding upon re- 
spondent Langendorf United Bakeries, Inc., a corporation, charging 
it with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of the answer of said respondent, the Com- 
mission, by order entered herein, granted the motion of said respond- 
ent for permission to withdraw its answer and to substitute therefor 
an answer admitting all the material allegations of fact set forth in 
said complaint except those allegations contained in Paragraph Seven 
of the complaint, and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was duly filed in the 
office of the Commission. Subsequent to the granting of said motion, 
the proceeding was closed insofar as the allegations of said paragraph 
were concerned, without prejudice to the right of the Commission to 
proceed in the future upon the allegations of said paragraph if it 
should consider such action necessary in the public interest. There- 
after, this proceeding regularly came on for final hearing before the 
Commission on said complaint and substitute answer and the Com- 
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mission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Langendorf United Bakeries, Inc., is a 
a corporation organized and existing under and by virtue of the laws 
of the State of Delaware, with its principal place of business located 
at 1160 McAllister Street, San Francisco, Calif. Said respondent is 
engaged in the bakery business and owns and operates a number of 
bakeries in the States of California and Washington. 

Par. 2. Respondent is now and for more than 3 years last past 
been engaged in the manufacture, sale, and distribution of bread under 
various trade names. Some of the trade names used by respondent 
are Holsum, Langendorf, Wealth-O-Wheat, American Meal, Dr. Pen- 
land’s Vitamin B, and Hollywood. 

Respondent causes its breads, when sold, to be transported from its 
places of business in the State of California to the purchasers thereof 
located in various other States of the United States. Respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in its said products in commerce among and between various 
States of the United States. 

Par. 3. In the course and conduct of its said business, respondent 
has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning its said 
products by the United States mails and by various other means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. Respondent has also disseminated and is now disseminating, and 
has caused and is now causing the dissemination of, false advertise- 
ments concerning its said products by various means for the purpose of 
inducing and which are likely to induce, directly or indirectly, the 
purchase of said products in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Among and typical of the false and deceptive statements and repre- 
sentations contained in said false advertisements, disseminated and 
caused to be disseminated as hereinabove set forth, by United States 
mails, by radio continuities and by advertisements inserted in news- 
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papers, trade periodicals and other advertising literature, are the fol- 
lowing: 
(With respect to Holsum Bread) 


NOW YOU CAN HAVE THE SAME NOURISHING BREAD THAT THE 
QUINTUPLETS EAT 


* * al * * * * 


_ By appointment Holsum bakers have been selected as the official bakers of 
the Dionne quintuplets bread made with Cerobrex, according to the formula and 
specifications approved by the guardians of the Dionne quintuplets. 

The quints’ own bread now baked for you. * * * This extra nourishing 
white bread has been a part of their daily fare since they were two years old. 
Now you and your family may enjoy this special bread, too. 

Holsum Bread is now the most nourishing white bread you can buy. 


~ (With respect to Langendorf Bread) 


Lagendorf super-energy bread. 

More than 5 times the vitamin B,, 50 percent more minerals * * * than 
are present in ordinary unenriched white bread. 

* * * the bread that baking experts judged America’s finest. 


(With respect to Wealth-O-Wheat Bread) 


* * * more digestible than ordinary whole wreat bread and far more nourish- 
jing than ordinary bread * * * lower in calories than white or ordinary: wheat 
bread. Every Wealth-O-Wheat loaf contains approximately 8 times the amount 
of vitamin B, in ordinary white bread. Bi is necessary for healthy nerves, 
vitality, good digestion. * * * No other bread like this. 

New, ingenious, wheat milling process makes possible this superbread. * * * 
No other bread offers so much. 


(With respect to American Meal Bread) 


* * * Tf you’re Overweight, why not take off those extra pounds the American 
Meal way, simply by dieting sensibly with American Meal bread, the amazing 
new and different reducing diet bread. It’s high in vitality value but lower in 
calories, * * * fortified with the vitamins vital to vitality, plus iron. and calcium 
and gentle roughage to help you keep fit while you’re reducing. * * * the 
perfect reducing diet bread for American slenderness * * *, 


(With respect to Dr. Penland’s Vitamin B: Wheat Bread) 


* * * Doctors say you need 200 to 300 vitamin B: units every day. To be 
sure of your daily Bi quota, eat Dr. Penland’s vitamin Bi wheat bread * * *. 

Two or three delicious slices with every meal will assure you your proper Bi 
supply. 

So, for healthy nerves, fitness and vitality eat Dr. Penland’s vitamin B, wheat 
bread every day. 
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Why Be Fat 


Hollywood Stars Tell Amazing New 
Way to be Thin 


You don’t have to starve or wear yourself to a frazzle with violent exercise to 
have a trim waist. And you don’t have to experiment dangerously with drugs. 
Lose weight and stay slender by using the same system as leading movie stars. 
* * * All you do is substitute two slices of Hollywood Bread at each meal for 
more fattening food. That way you fill up and avoid feeling hungry but do not 
add excessively to your weight for Hollywood Bread has very few fat making 
calories. 

Streamline your figure. 

Bring your figure up to date * * * down in weight. 

Hollywood Bread is exceptionally high in energy elements yet extremely low 
in calories. 

The easy pleasant way to slenderize. © 

Made of nonfattening vegetable flours. 

Hollywood Bread supplies necessary proteins to help keep your muscles from 
becoming soft and flabby while you are reducing. 

Be slim the modern “hungerless” way. 


Par. 4. Through the use of the foregoing statements and representa- 
tions and others of the same import and meaning not specifically set 
herein, the respondent Langendorf United Bakeries, Inc., has repre- 
sented and is now representing : 

That it has been appointed as the official baker of bread for the 
Dionne quintuplets; that its product designated as Holsum Bread is a 
part of the daily fare of the quintuplets and that Holsum Bread is the 
most nourishing white bread on the market. 

That its product designated as Langendorf Bread contains ingredi- 
ents that produce more energy than other breads; that Langendorf 
Bread contains more than 5 times the amount of vitamin B, and 50 
percent more minerals than are found in ordinary unenriched white 
bread and has been adjudged the finest bread in America by qualified 
experts. 

That its product designated as Wealth-O-Wheat Bread is more 
digestible, more nourishing and lower in calories than either ordinary 
white or wheat bread; that it contains eight times the amount of 
vitamin B, found in ordinary white bread; that the vitamin B, will 
build healthy nerves and increase the vitality; that no other bread is 
equal to this bread and that it is made from flour milled by a new proc- 
ess not available to competitive bakers. 

That its product designated as American Meal Bread is a new and 
different reducing diet bread; that it is low in caloric value, but con- 
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_tains ingredients that will keep up one’s vitality and keep one fit while 
reducing. 

That the intake of 200 to 300 units of vitamin B, daily is sufficient 
to maintain good health; that the consumption of two or three slices of 
Dr. Penland’s Vitamin B, Wheat Bread at each meal will provide the 
daily requirement of said vitamin, and that the daily consumption of 
said bread insures healthy nerves, bodily fitness and vitality. 

That respondent’s product designated as Hollywood Bread is ex- 
tremely low in caloric value, and that the eating of said product will 
cause a substantial loss of weight, without exercise or medicine and 
without a feeling of hunger; that an overweight person can acquire a 
slender figure, without the muscles becoming soft and flabby, by sub- 
stituting two slices of this bread in the place of more fattening food at 
each meal and that said bread is made of non-fattening flours. 

Par. 5. The foregoing representations are false, deceptive and mis- 
leading in the following respects: 

Respondent Langendorf United Bakeries, Inc., has not been ap- 
pointed official bakers for the Dionne quintuplets. Holsum Bread is 
not eaten by the quintuplets. Other white breads on the market are 
equally as nourishing. 

Langendorf bread furnishes no more energy than many other com- 
petitive breads. Practically all of the white breads on the American 
market are enriched with vitamin B, and minerals and Langendorf. 
Bread does not have a significantly greater amount of vitamin B, or 
minerals than most competitive breads. The comparison of this bread 
with unenriched bread is therefore not proper and tends to mislead. 
No tests have been made by qualified experts, the results of which 
justify the claim that this bread is the finest in America. 

Although Wealth-O-Wheat Bread is more digestible than whole 
wheat bread, it is not more digestible than white bread. It is slightly 
more nourishing than white bread, but not more nourishing than whole 
wheat bread. Its caloric content is not significantly less than white or 
ordinary wheat bread. Since most white breads are enriched with 
vitamin B,, it cannot be truthfully stated that Wealth-O-Wheat Bread 
is significantly richer in vitamin B, than most white breads. The 
vitamin B, in this bread will not build healthier nerves or increase the 
vitality. Other breads on the market are made from flour manufac- 
tured by the same process as that used in Wealth-O-Wheat Bread. 

There is no basis for the designation of American Meal Bread as a 
reducing diet bread, because the consumption of it in sufficient quanti- 
ties would tend to increase rather than decrease body weight. It con- 
tains practically as many calories as ordinary bread. 


144 _ FEDERAL TRADE COMMISSION DECISIONS 
Order 43 BF. TGC; 


- The most authoritative medical opinion holds that the minimum 
daily requirement of vitamin B, is in excess of 300 units. The con- 
sumption of two or three slices of Dr. Penland’s Vitamin B, bread a 
day at each meal will not provide the minimum daily requirement of 
this vitamin, nor will the daily consumption of said bread insure 
healthy nerves, bodily fitness or vitality. 

Hollywood Bread has no unique properties in connection with the 
reduction of excess weight. The flour from which is it made is no less 
fattening than flour used in other breads. If this bread is consumed 
in sufficient quantities, it will cause an individual to gain rather than, 
lose weight. Any reduction in weight which might occur in connec- 
tion with the eating of Hollywood Bread, as well as American Meal 
Bread, would result from the reduction of the person’s total intake 
and not from the use of these breads to replace some other article of 
diet. The caloric content of this bread is practically the same as 
ordinary bread. Hollywood Bread as a part of an effective reducing 
diet will not prevent hunger; nor used in such a way will it prevent the 
muscles from becoming soft and flabby. 

Par. 6. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations, disseminated and 
caused to be disseminated as aforesaid in connection with the offering 
for sale and sale of its products has had, and now has, the capacity 
and tendency to and does mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true and into the purchase of 
substantial quantities of respondent’s products in commerce because 
of such erroneous and mistaken belief. 


- CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of respondent Langendorf United Bakeries, Inc., in which answer 
said respondent admitted, with certain exceptions, all the material 
allegations of fact set forth in the complaint and waived all inter- 
vening procedure and further hearing as to said facts, and the Com- 
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mission having made its findings as to the facts and its conclusion that: 
said respondent has violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, that respondent Langendorf United Bakeries, Inc., 
and its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution of its Holsum Bread, Langendorf Bread, 
Wealth-O-Wheat Bread, American Meal Bread, Dr. Penland’s Vita- 
min B, Bread, and Hollywood Bread, or any other breads of substan- 
tially similar composition or possessing substantially similar 
properties, whether sold under said names or under any other names, 
do forthwith cease and desist from directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That respondent has been appointed official baker for the 
Dionne quintuplets ; : 

(6) That respondent’s Holsum Bread is eaten by the Dionne quin- 
tuplets; 

(c) That respondent’s Holsum Bread is the most nourishing white 
bread on the market; 

(d) That respondent’s Langendorf Bread: 

(1) furnishes more energy than all competitive breads; 

(2) has a greater amount of vitamin B, or minerals than most 
competitive breads; 

(3) has been adjudged by experts to be America’s finest bread ; 

(e) That respondent’s Wealth-O-Wheat Bread : 

(1) is more digestible than white bread ; 

(2) is more nourishing than whole wheat bread ; 

(3) has a lower caloric content than white or ordinary wheat 
bread; 

(4) is richer in vitamin B, than most white breads; 

(5) is made from flour milled by a process not available to 
competitive bakers; 

(f) That the vitamin B, in respondent’s Wealth-O-Wheat Bread 
will build healthier nerves or increase the vitality of the user; 

(g) That respondent’s American Meal Bread is a reducing diet 
bread or contains significantly less calories than ordinary bread ; 

(h) That the daily intake of 200 to 300 units of vitamin B, is suffi- 
cient to maintain good health, or that the daily consumption of two 
or three slices of respondent’s Dr. Penland’s vitamin B, Bread will 
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provide the minimum daily requirement of vitamin B, or that the 
daily consumption of this bread will insure healthy nerves, bodily 
fitness, or vitality ; 

(2) That respondent’s Hollywood Bread: 

(1) has lower caloric content than ordinary bread or is made 
with nonfattening flour; 

(2) has any reducing properties in itself; 

(3) will prevent hunger or prevent the muscles from becom- 
ing soft and flabby, when used as part of an effective reducing 
diet, 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of respondent’s breads in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement contains any representation prohibited in para- 
graph 1 hereof. 

It is further ordered, that respondent Langendorf United Bakeries, 
Inc., shall, within 60 days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with this order. 

It is further ordered, that the complaint herein be, and it hereby is, 
dismissed as to respondent Old Homestead Bakery, Inc, 


OPINION BY COMMISSIONER DAVIS, CONCURRED IN BY COMMISSIONERS 
AYRES, FERGUSON AND FREER 


This matter is presently before the Commission for final determina- 
tion on the merits. 

On November 21, 1944, complaint issued herein charging the above 
named respondents with the use of unfair and deceptive acts and 
practices in commerce in violation of the Federal Trade Commission 
Act. | 

After setting forth numerous specific advertisements with respect 
to the different breads which respondents were selling, the complaint 
in paragraphs 4 to 6 summarized as follows: 

Par. 4. Through the use of the foregoing statements and represen- 
tations and others of the same import and meaning not specifically 
set out herein, the respondent Langendorf United Bakeries, Inc., has 
represented and is now representing: 

That it has been appointed as the official baker of bread for the 
Dionne quintuplets; that its product designed as Holsum Bread is 
a part of the daily fare of the quintuplets and that Holsum Bread 
is the most nourishing white bread on the market. 
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That its product designated as Langendorf Bread contains ingredi- 
ents that produce more energy than other breads; that Langendorf 
Bread contains more than five times the amount of vitamin B, and 
50 percent more minerals than are found in ordinary unenriched white 
bread and has been adjudged the finest bread in America by qualified 
experts. 

That its product designated as Wealth-O-Wheat Bread is more di- 
gestible, more nourishing, and lower in calories than either ordinary 
white or wheat bread; that it contains eight times the amount of 
vitamin B, found in ordinary white bread; that the vitamin B, will 
build healthy nerves and increase the vitality; that no other bread 
is equal to this bread and that it is made from flour milled by a new 
process not available to competitive bakers. 

That its product designated as American Meal Bread is a new and 
different reducing diet bread; that it is low in caloric value, but 
contains ingredients that will keep up one’s vitality and keep one 
fit while reducing. 

That the intake of 200 to 300 units of vitamin B, daily is sufficient 

to maintain good health; that the consumption of two or three slices 
of Dr. Penland’s Vitamin B, Wheat Bread at each meal will pro- 
vide the daily requirement of said vitamin, and that the daily con- 
sumption of said bread insures healthy nerves, bodily fitness and 
vitality. 
. Par. 5. Through the use of the statements and representations set 
forth in paragraph 3 hereof with respect to Hollywood Bread and 
Butter-Nut Bread, and others of the same import and meaning not 
specifically set out herein, the respondents Langendorf United Bakers, 
Inc., and Old Homestead Bakery, Inc., have represented and are now 
representing : 

That respondents’ product designated as Hollywood Bread is ex- 
tremely low in caloric value, and that the eating of said product will 
cause a substantial loss of weight, without exercise or medicine and 
without a feeling of hunger; that an overweight person can acquire 
a slender figure, without the muscles becoming soft and flabby, by 
substituting two slices of this bread in the place of more fattening 
food at each meal and that said bread is made of nonfattening flours. 

Par. 6. The foregoing representations are false, deceptive, and mis- 
leading in the following respects: 

Respondent Langendorf Bakeries, Inc., has not been appointed offi- 
cial bakers for the Dionne quintuplets. Holsum Bread is not eaten 
by the quintuplets. Other white breads on the market are equally as 
nourishing. 
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Langendorf bread furnishes no more energy than many other com- 
petitive breads. Practically all of the white breads on the American 
market are enriched with vitamin B, and minerals and Langendorf 
Bread does not have a significantly greater amount of vitamin B, 
or minerals than most competitive breads. The comparison of this 
bread with unenriched bread is therefore not proper and tends to 
mislead. No tests have been made by qualified experts, the results 
of which justify the claim that this bread is the finest in America. 

Although Wealth-O-Wheat Bread is more digestible than whole 
wheat bread, it is not more digestible than white bread. It is slightly 
more nourishing than white bread, but not more nourishing than 
whole wheat bread. Its caloric content is not significantly less than 
white or ordinary wheat bread. Since most white breads are enriched 
with vitamin B,, it cannot be truthfully stated that Wealth-O-Wheat 
Bread is significantly richer in vitamin B, than most white breads. 
The vitamin B, in this bread will not build healthier nerves or increase 
the vitality. Other breads on the market are made from flour manu- 
factured by the same process as that used in Wealth-O-Wheat Bread. 

There is no basis for the designation of American Meal Bread as a 
reducing diet bread, because the consumption of it in sufficient quanti- 
ties would tend to increase rather than decrease body weight. It con- 
tains practically as many calories as ordinary bread. 

The most authoritative medical opinion holds that the minimum 
daily requirement of vitamin B, is in excess of 800 units. The con- 
sumption of two or three slices of Dr. Penland’s vitamin B, bread a 
day at each meal will not provide the minimum daily requirement 
of this vitamin, nor will the daily consumption of said bread insure 
healthy nerves, bodily fitness or vitality. 

Hollywood Bread has no unique properties in connection with the 
reduction of excess weight. The flour from which it is made is no 
less fattening than flour used in other breads. If this bread is con- 
sumed in sufficient quantities, it will cause an individual to gain rather 
than lose weight. Any reduction in weight which might occur in 
connection with the eating of Hollywood Bread, as well as American 
Meal Bread, would result from the reduction of the person’s total 
intake and not from the use of these breads to replace some other 
article of diet. The caloric content of this bread is practically the 
same as ordinary bread. Hollywood Bread as a part of an effective 
reducing diet will not prevent hunger; nor used such a way will it 
prevent the muscles from becoming soft and flabby. 
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I omit description of paragraph 7 for the reason I recommend that 
no corre¢tive action be taken as to it as hereinafter explained. 

Paragraph 8 of the complaint reads as follows: 

Par. 8. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and represenations, disseminated and 
caused to be disseminated as aforesaid in connection with the offering 
for sale and sale of their products has had, and now has, the capacity 
and tendency to and does mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that such 
statements and representations are true and into the purchase of sub- 
stantial quantities of respondents’ products in commerce because of 
such erroneous and mistaken belief. 

After the issuance of said complaint and the filing of the answer 
of said respondents, the Commission by order entered upon the record 
granted a motion of respondents for permission to withdraw their 
answer and to substitute therefor an answer admitting all the material 
allegations of fact set forth in the complaint except those allegations 
contained in paragraph 7 of the complaint and waiving all inter- 
vening procedure and hearing as to the facts. 

Thereupon complaint filed an answer as follows: 

Comes now the respondent in the above matter, Langendorf United 
Bakeries, Inc., a corporation, and answering the complaint in this 
proceeding states that it admits all of the material allegations of 
fact set out in said complaint and waives all intervening procedure 
and further hearings as to said facts, excepting the allegations of 
paragraph 7. 

Respondent accepts the “without prejudice” condition imposed by 
the Commission as set forth in telegram of April 17, 1946, from 
Commission. to respondent’s attorneys. 

Subsequent to the granting of said motion the proceeding was closed 
insofar as the allegations of said paragraph 7 were concerned without 
prejudice to the right of the Commission to proceed in the future 
upon the allegations of such paragraph if it should consider such 
proceeding necessary in the public interest. 

Tentative drafts of findings as to the facts and order to cease and 
desist were considered. 

During the discussion at the table one of the Commissioners ex- 
pressed doubt as to whether the order should embrace an inhibition 
against representing that respondent’s Hollywood Bread in the 
amount suggested will prevent hunger, when used as part of an effec- 
tive reducing diet. 
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Among other advertisements charged in the complaint, and the 
falsity of which was admitted in the answer, is the following: 
(With respect to Hollywood Bread) 


Why Be Fat 
Hollywood Stars Tell Amazing New 
Way to be Thin 

You don’t have to starve or wear yourself to a frazzle with violent exercise 
to have a trim waist. And you don’t have to experiment dangerously with 
drugs. Lose weight and stay slender by using the same system as leading 
movie stars. * * * All you do is substitute two slices of Hollywood Bread 
at each meal for more fattening food. That way you fill up and avoid feeling 
hungry but do not add excessively to your weight for Hollywood Bread has 
very few fat making calories. 

Streamline your figure. . 

Bring your figure upto date * * * down in weight. 

Hollywood Bread is exceptionally high in energy elements yet extremely low 
in calories. 

The easy pleasant way to slenderize. 

Made of nonfattening vegetable flours. 

Hollywood Bread supplies necessary proteins to help keep your muscles from 
becoming soft and flabby while you are reducing. 

Be slim the modern “hungerless” way. 


The claim that a person could reduce weight by eating two slices 
of the Hollywood Breat at a meal, at the same time “avoid feeling 
hungry,” “be slim the modern ‘hungerless’ way,” etc., is an important 
misrepresentation, designed to induce the sale of the bread, for the 
reason that most reducing diets involve such a reduction in food 
intake that hunger and consequent discomfort does result. It is an 
admittedly false representation. There is no reason whatever why 
the cease and desist order should not be directed against this false 
representation, as well as the numerous other false representations, 
the falsity of all of which is specifically admitted by the respondent. 
I am of the opinion that the order is entirely proper. The draft of 
findings as to the facts follows in all material respects the allegations 
of the complaint and the admissions thereof in the answer, with the 
exception of paragraph 7 thereof, on which paragraph the Commis- 
sion has previously taken action. 

Both the findings of facts and order being in proper form, it is 
my recommendation that they be approved and issued. 
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AMASIA IMPORTING CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4459. Complaint, Feb. 4, 1941—Decision, Sept. 16, 1946 


Where a corporation engaged in the manufacture of corsets and foundation 
garments for women, some made entirely of cotton yarn and others of cotton 
elastic yarn combined with lisle, rayon or silk, and in the interstate sale and 
distribution of said products to and through department stores and other 
retailers— 

Represented, directly and by implication, that its said garments were composed 
of silk, the product of the cocoon of the silk worm, through use of trade name 
“Silk Skin” to designate and describe them, irrespective of composition, in 
advertisements in newspapers and periodicals and in advertising copy for 
use in retailers’ own advertisements, and in circulars and other printed 
matter, and on tags and labels attached to said products and to the con- 
tainers thereof, and set forth in much smaller type, on such tags and boxes 
and also in yarious advertising, the notation “80% to 100% elastic yarn com- 
bined with lisle, rayon or silk”; 

The facts being none of the garments thus designated and described contained 
in excess of 20 percent silk fiber and many contained no silk at all; during 
the years 1941 and 1942 the percentage of its “Silk Skin” foundation gar- 
ments which actually contained silk fiber in addition to the elastic yarn 
constituted 15 percent of its total volume of sales of such garments; a second 
label which stated the purported percentages of elastic and lisle, rayon, or 
silk, was hidden underneath the primary label and was not readily discernible 
or noticed by a purchaser; and such representations as to fiber content were 
misleading in that its method of calculation made no break-down as between 
the cotton wrapping and the rubber core of the elastic yarn ; 

With capacity and tendency to mislead and deceive a substantial portion of the 
consuming public into the erroneous belief that such false representations 
were true, and thereby cause it to purchase said garments: 

Held, That said acts and practices were all to the prejudice and injury of the 
public and constituted unfair and deceptive acts and practices in commerce. 


Before Ur. Miles J. Furnas, trial examiner. 


Mr. 8S. F. Rose for the Commission. 
Mr. I. Gainsburg, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Amasia Importing 
Corp., a corporation, hereinafter referred to as the respondent, has 
violated the provisions of the said act, and it appearing to the Com- 
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mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrarn 1. Respondent, Amasia Importing Corp., 1s a corpora- 
tion, organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its main office at 10 Hast 
Thirty-ninth Street in the city of New York, State of New York. 

Par. 2. The respondent is now, and for more than 5 years last past 
has been, engaged in the business of manufacturing, selling, and dis- 
tributing corsets and foundation garments for women. Respondent 
sells its merchandise to department stores and other retail dealers and 
causes said merchandise when sold, to be transported from its said 
place of business in the State of New York to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said merchandise in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of its business, the respondent uses 
the trade name “Silk Skin” to designate and describe all of its corsets 
and foundation garments irrespective of the materials of which such 
garments are actually made. Some of these garments are made en- 
tirely of a cotton elastic yarn, others are made of a cotton elastic 
yarn combined variously with either lisle, rayon, or silk. For the pur- 
pose of inducing the purchase of its garments by retailers for resale 
and by members of the purchasing public for use, respondent has 
made use of and now uses, various types of advertising matter purport- 
ing to be descriptive of its said “Silk Skin” garments and their quality 
and desirability. ‘This advertising consists of advertisements in vari- 
ous newspapers and periodicals, advertising copy for use of retailers 
in their own advertising, circulars and other printed or written matter. 
In addition the respondent attaches to such garments labels and tags 
containing the trade name “Silk Skin.” On the boxes in which said 
garments are sold and on tags attached to said garments appear in 
large and conspicuous type the term “Silk Skin” and, in much smaller 
type, the notation “80% to 100% elastic yarn combined with lisle, 
rayon, or silk.” This notation also appears in various advertising. 
Neither the advertising literature nor the statements on the boxes 
in which the garments are offered for sale to the ultimate purchaser, 
nor the paper tags affixed to the various garments, nor the primary 
cloth label affixed to such garments, differentiate in any manner be- 
tween the different types of garments containing various combinations 
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of the fibers hereinabove mentioned. Underneath the primary label 
containing the trade name “Silk Skin” affixed to the garments appears 
another label stating the purported percentages of elastic and lisle, 
rayon, or silk as the case may be. This label is hidden underneath 
the primary label and is not readily discernible or noticed by a pur- 
chaser of said garments. 

Par. 4. Through the use of the name “Silk Skin” to designate and 
describe its products, the respondent, represents directly and by impli- 
cation that its garments are composed of silk, the product of the cocoon 
of the silkworm. 

In truth and in fact none of the silk garments contain in excess of 
20 percent silk fiber and many contain no silk at all. Over a period of 
many years the word “silk” has had and still has in the minds of the 
purchasing and consuming public generally a definite and specific 
meaning as being the product of the cocoon of the silkworm. Silk 
products for many years have held and still hold great public esteem 
and confidence for their preeminent qualities. 

In addition, various of the garments do not contain the percentages 
of lisle, rayon, or silk as represented on the secondary cloth label 
hidden underneath the primary cloth label but contain percentages 
of such fabrics other than and different from the amount so repre- 
sented. 

Par. 5. In addition to the above acts and practices the respondent 
has also represented through its business stationery that it has branch 
houses or factories located in Paris, France; Berlin, Germany; 
London, England; Shanghai, China; and other foreign cities, when, 
in truth and in fact, the respondent does not own, operate, maintain or 
have any controlling interest in any branch house or factory located 
in the aforesaid cities or in any other foreign city. Such misrepre- 
sentation has the capacity and tendency to give respondent a prestige 
with the prospective purchasers to which it is not entitled. 

Par. 6. The use by the respondent of the foregoing false and mis- 
leading statements, representations and advertisements disseminated 
as aforesaid with respect to said merchandise and business, has had 
and now has the capacity and tendency to, and does, mislead and 
deceive a substantial portion of the consuming public into the er- 
roneous and mistaken belief that such false statements, advertise- 
ments and representations are true, and to cause, and does cause, a 
substantial portion of the public to purchase respondent’s garments 
under such mistaken belief. 

Par. 7. The aforesaid acts and practices of the respondent are all 
to the prejudice and injury of the public and constitute unfair and 
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deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Fryprnes as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 4, 1941, issued and there- 
after served its complaint in this proceeding upon the respondent, 
Amasia Importing Corp., a corporation, charging it with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. Thereafter, a stipulation was entered into 
and incorporated in the record of this case, whereby it was stipulated 
and agreed by the counsel for the respondent and the counsel for the 
Federal Trade Commission, subject to the approval of the Commission, 
that said stipulation might be taken as the facts in this proceeding in 
lieu of testimony in support of, or in opposition to, the charges stated 
in the complaint and that the Commission might proceed upon said 
complaint and statement of facts to make its reports, stating its find- 
ings as to the facts (including inferences which might be drawn from 
said stipulated facts) and its conclusion based thereon, and enter its 
order disposing of the proceeding without any intervening procedure. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on said complaint and stipulation, said stipulation 
having been approved and accepted; and the Commission, having duly 
considered the matter and now being fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Amasia Importing Corp., is a corpora- 
tion, organized, existing and doing business under and by virture of 
the laws of the State of New York, with its main office at 10 East 
Thirty-ninth Street in the city of New York, State of New York. 

Par. 2. The respondent is now, and for more than 5 years last past 
has been, engaged in the business of manufacturing, selling, and dis- 
tributing corsets and foundation garments for women. Respondent 
has sold its merchandise to department stores and other retail dealers 
and causes said merchandise, when sold, to be transported from its said 
place of business in the State of New York to purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. Respondent has maintained a course of trade in said mer- 
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chandise in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course of conduct of its business, the respondent has 
used the trade name, “Silk Skin,” to designate and describe all of its 
corsets and foundation garments irrespective of the materials of which 
such garments are actually made. Some of these garments have been 
made entirely of a cotton elastic yarn, other are made of a cotton 
elastic yarn combined variously with either lisle, rayon, or silk. For 
the purpose of inducing the purchase of its garments by retailers for 
resale and by members of the purchasing public for use, respondent has 
made use of various types of advertising matter purporting to be de- 
scriptive of its said “Silk Skin” garments and their quality and desira- 
bility. This advertising has consisted of advertisements in various 
newspapers and periodicals, advertising copy for use of retailers in 
their own advertising, circulars, and other printed or written matter. 
In addition the respondent has attached to such garments labels and 
tags containing the trade name “Silk Skin.” On the boxes in which 
said garments have been sold and on tags attached to said garments 
have Snpented § in large and conspicuous type the term “Silk Skin” and, 
in much smaller type, the notation “80% to 100% elastic yarn eaeihatedl 
with lisle, rayon, or silk.” This notation also has appeared in various 
advertising. Neither the advertising literature nor the statements on 
the boxes in which the garments have been offered for sale to the ulti- 
mate purchaser, nor the paper tags affixed to the various garments, nor 
the primary cloth label affixed to such garments, have differentiated 
in any manner between the different types of garments containing 
various combinations of the fibers hereinabove mentioned. Under- 
neath the primary label containing the trade name “Silk Skin” affixed 
to the garments has appeared another label stating the purported per- 
centages of elastic and lisle, rayon, or silk, as the case may be. This 
label has been hidden underneath the primary label and has not been 
readily discernible or noticed by a purchaser of said garments. 

Par. 4. Through the use of the name “Silk Skin” to designate and 
describe its products, the respondent represents directly and by impli- 
cation that its garments are composed of silk, the product of the cocoon 
of the silkworm. 

In truth and in fact none of the garments described by the trade 
name “Silk Skin” have contained in excess of 20 percent silk fiber and 
many have contained no silk at all. During the years 1941 and 1942, 
the percentage of “Silk Skin” foundation garments which actually 
contain silk fiber in addition to the elastic yarn cenaet ite 15 percent 
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of the respondent’s total volume of sales of garments bearing the name 
“Silk Skin.” 

Over a period of many years the word “Silk” has had and still has 
in the minds of the purchasing and consuming public generally a defi- 
nite and specific meaning as denoting the product of the cocoon of the 
silkworm. Silk products for many years have held and still hold 
great public esteem and confidence for their preeminent qualities. 

There are two methods by which the relative fiber content of re- 
spondent’s foundation garments can be calculated. When the cotton 
thread in which the rubber is wrapped is not considered separate from 
the rubber which it encloses, respondent’s representations as to the 
relative amount of cotton, lisle, rayon and silk contained in such gar- 
ments are substantially correct. If the method of calculation of the 
relative amount of each fiber contained in the garment is upon the 
basis of separating the cotton wrapping for the rubber core to the 
elastic yarn, then respondent’s representations are misleading. Re- 
spondent’s method of calculating the relative fiber content did not 
make any break-down beyond describing it as elastic. 

Par. 5. The use by the respondent of the foregoing false and mis- 
leading statements, representations, and advertisements disseminated 
as aforesaid with respect to said merchandise and business has the 
capacity and tendency to mislead and deceive a substantial portion of 
the consuming public into the erroneous and mistaken belief that such 
false statements, advertisements and representations are true, and to 
cause such portion of the public to purchase respondent’s garments 
under such mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and a stipulation as to the 
facts entered into between counsel for the respondent and counsel for 
the Commission, which stipulation provided, among other things, that 
without further evidence or other intervening procedure, the Com- 
mission might make its findings as to the facts and its conclusion 
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based thereon and enter its order disposing of the proceeding; and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, that the respondent, Amasia Importing Corp., a cor- 
poration, and its officers, agents, representatives, and employees, di- 
rectly, or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of corsets and foun- 
dation garments, do forthwith cease and desist from: 

Using the term “Silk Skin” or any other term or word or words of 
similar import, either alone or in connection or conjunction with any 
other word or words, to designate, describe, or refer to any product 
which is not composed entirely of silk, the product of the cocoon of the 
sukworm; Provided, however, that in the case of a product composed 
of a substantial part of silk and in part of other fibers or materials, 
such terms may be used as descriptive of the silk content of such 
product if there are used in immediate connection or conjunction 
therewith, in letters: of at least equal size and conspicuousness, words 
truthfully designating such other constituent fibers or materials. 

It is further ordered, that the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order: 
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In ton Marrer oF 


SIDNEY E. BLUMENTHAL, HARRY J. BLUMENTHAL AND 
MRS. RUBY S. BLUMENTHAL, TRADING AS BLUMEN- 
THAL PRINT WORKS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALILWGHD VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket.5142. Complaint, Mar. 25, 1944—Decision, Sept. 23, 1946 


Where three individuals engaged in the buying and interstate sale and distribu- 
tion to mattress manufacturers and to dealers for resale to the public, of 
mattress ticking and other cloth fabrics, a substantial portion of which was 
piece goods finished to their order— 

Falsely represented through statements on labels attached to said products and in 
circulars, catalogs, and other advertising media, that their mattress ticking 
and fabrics were sterile, sanitary, antiseptic, odorless, and bacteriostatic, 
and bacteria-, germ- and water-repellent, prevented perspiration odors; and 
wore longer and were a guard against the spread of infection ; 

With tendency and capacity to mislead and deceive a substantial number of 
mattress manufacturers, dealers, and members of- the purchasing public, 
and thereby to cause them to purchase their products, or mattresses in which 
said products had been used: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 

Before Ur. John W. Addison, trial examiner. 
Mr. Carrel F. Rhodes for the Commission. 


Mr. Isaac S. Heller, of New Orleans, La., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Sidney Blumenthal, 
Harry J. Blumenthal, and Mrs. Ruby S. Blumenthal, individually and 
trading as Blumenthal Print Works, hereinafter referred to as re- 
spondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it, in respect thereof, would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrapH 1. Respondents Sidney E. Blumenthal, Harry J. 
Blumenthal, and Ruby S. Blumenthal are individuals, deck under 
the name 1S than TT Print Works, with their principal Mie and 
place of business at 425 Godchaux Building, New Orleans, La. 
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Par. 2. Respondents are now, and for more than 3 years last: past 
have been, engaged in buying, selling, and distributing mattress tick- 
ing and other cloth fabrics. 

Res atieot cause said products, when marly to be shipped from their 
place of business in the State of Louisiana to dealers for resale at their 
places of business in the various States of the United States and in 
the District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course and current of trade in said products in commerce, 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their business, aforesaid, and 
for the purpose of inducing the purchase of their said products, re- 
spondents, through labels appearing on said products and through 
various advertising circulars, catalogs, and periodicals having a gen- 
eral circulation, and other printed or written matter, all of which are 
distributed among prospective customers in the various States of the 
United States and in the District of Columbia, have made misleading 
statements and representations concerning their said products. 
Among such misleading statements and representations so made and 
distributed are the following: 

STERITIZED FABRIC has a proven sales idea, proven in shoes, proven in 
clothes, proven in hats. 

The sales appeal of a STERITIZED Fabric has been proven in many other 
fields. We are not guessing when we say that what has been done in the shoe, 
the hat, and the dress industries can also be Gone in the mattress industry. 

In the Nation’s Greatest Stores, other merchandise has shown sales jumps 
by using this same Germ-Repellent Method. 

STERITIZED FABRIC—Repellent to Bacteria, Repellent to Water. 

STERITIZED mattress ticking avoids perspiration, stains, and odor. 

STERITIZED fabric is absolutely noninjurious. 

STERITIZED FABRIC Repels Germs. Helps protect all the family against 
spread of infection, is positively nonirritating, guards against odors. 

STERITIZED mattress fabric * * * tested under standards stated in Cir- 
cular 198, U. 8S. Department of Agriculture, made by Blumenthal Print Works, 
New Orleans, U. S. A. 

Blumenthal Print Works, Converters of Cotton Cloth. 


Par. 4. Through the statements and representations set out in Para- 
graph 3 hereof, and others similar thereto not specifically set out 
herein, respondents have represented that their said mattress ticking, 
cotton cloth, and fabrics are sterile, sanitary, antiseptic, odorless, and 
bacteriostatic, and bacteria-, germ-, and water-repellent; that said ma- 
terial prevents perspiration and other stains and odors and that the 
effectiveness of said product has been proven in other fields; that said 
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preduets wear longer and are a guard against the spread of infections; 
and further, by the use of the words “works” and “converters” in the 
mammer represented, respondents represent that they are manufac- 
turers, makers, er comverters of said mattress ticking, cotton cloth, 
and fabries. 

Pus. 5. The said statements made by respondents as aforesaid are _ 
false, deeeptive, and misleading. In truth and in fact respondents do 
net ewn, operate, or manage and control any plant where said products 
are mamntactured, made, or converted, and respondents do not manu- 
faeture, make, comvert, or process said mattress ticking, cotton cloth, 
and fabries, amd respondents’ said materials are not sterile, antiseptic, 
sanitary, ederless. amd bacteriostatic. Respondents’ said mattress tick- 
ing, cottem cleth, and fabrics will not prevent perspiration and other 
staims and eders, amd respondents’ said materials are not bkacteria-, 
germ, and water-repellent; and further respondents’ said mattress 
uelimg, cettem cloth, and fabrics do not wear longer and are not a 
guard against the spread of imfections, and the effectiveness of said 
preduets has net beem proven im other fields. 

Psm. 6 Respondents’ said trade name Blumenthal Print Works im- 
perts and implies that respondents own and operate a plant or works 
fer making, and make, the mattress ticking, cotton cloth, and fabrics 
sald by them. This is deceptive and misleading because respondents 
are net the mamufaeturers of said products. 

Px. T. The aferesand acts amd practices of the respondents in con- 
meetion with the offerimg for sale, sale and distribution of their said 
preducts have had, and now have, the capacity and tendency to, and 
do, mislead amd deceive purchasers and prospective purchasers thereof 
imte the erremeous amd mistaken belief that the aforesaid statements 
amd representations are true, and cause many members of the pur- 
chasing public, because of such mistaken and erroneous belief so en- 
gendered, te purchase a substantial amount of respondents’ said prod- 
ucts te their Injury and te the mjury of the public. 

Pxus & The aferesaid acts and practices of respondents are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices In commerce, within the intent and meaning 
ef the Federal Trade Commission Act. 


Rerorr, Pryonyes aS To THE Facts, AND ORDER 


Pursuant te the provisions of the Federal Trade Commission Act. 
the Federal Trade Commission on March 25, 1944, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Sidney E. Blumenthal, Harry J. Blumenthal, and Mrs. Ruby S. Blu- 
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menthal, trading as Blumenthal Print Works, charging them with 
the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of that act. After the filing by 
respondents of their answer to the complaint, certain evidence in 
support of and in opposition to the complaint was introduced before a 
trial examiner of the Commission theretofore duly designated by it, 
and such evidence was duly recorded and filed in the office of the 
Commission. Thereafter, a stipulation was entered into between 
the Assistant Chief Counsel for the Commission and counsel for re- 
spondents, which provided that the statement of facts therein con- 
tained might be made a part of the record herein, and that the Com- 
mission might proceed upon the complaint, answer, stipulation, and 
evidence introduced at the hearings to make its report, stating its 
findings as to the facts and its conclusion based thereon, and enter 
its order disposing of the proceeding without the presentation of ar- 
gument or the filing of briefs. Subsequently, the proceeding regularly 
came on for final consideration by the Commission upon the entire 
record, as set forth above, and the Commission, having duly consid- 
ered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondents, Sidney E. Blumenthal, Harry J. 
Blumenthal, and Mrs. Ruby S. Blumenthal, are individuals trading 
under the name Blumenthal Print Works, with their principal office 
and place of business located at 425 Godchaux Building, New Orleans, 
La. Respondents are now, and for a number of years last past have 
been, engaged in buying, selling, and distributing mattress ticking 
and other cloth fabrics, a substantial portion of such goods being 
finished piece goods which have been finished to respondents’ order. 

Par. 2. Respondents cause and have caused their products, when 
sold, to be transported from their place of business in the State of 
Louisiana, or from the place in which such products are manufactured 
or finished, to mattress manufacturers for use in the manufacture of 
mattresses, and also to dealers for resale to the public, such manufac- 
turers and dealers being located in various States of the United States 
and in the District of Columbia. Respondents maintain and have 
maintained a course of trade in their products in commerce among 
and between the various States of the United States and in the District 


of Columbia. 
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Par. 3. In the course and conduct of their business and for the 
purpose of inducing the purchase of their products, respondents have 
made various statements concerning such products, such statements 
appearing on labels attached to such products and also in circulars, 
catalogs and other advertising media distributed among prospective 
purchasers. Among such statements are the following: 

STERITIZED FABRIC—Repellent to Bacteria, Repellent to Water. 

STERITIZED mattress ticking avoids perspiration * * * odors. 

STERITIZED FABRIC Repels Germs. Helps protect all the family against 
spread of infection, is positively nonirritating, guards against odors. 

Through the use of these statements, and others of a similar nature, 
respondents have represented that their mattress ticking and fabrics 
are sterile, sanitary, antiseptic, odorless, and bacteriostatic, and bac- 
teria-, germ-, and water-repellent; that they prevent perspiration. 
odors; and that they wear longer and are a guard against the spread of 
infection. 

Par. 4. These representations are erroneous and misleading. Re- 
spondents’ products are not in fact sterile, antiseptic, sanitary, odor- 
less, or bacteriostatic, nor are they bacteria-, germ-, or water-repellent. 
The products do not prevent perspiration odors. Thev do not wear 
longer nor guard against the spread of infection. 

Par. 5. The use by respondents of these erroneous and misleading 
representations has the tendency and capacity’to mislead and deceive 
a substantial number of mattress manufacturers, dealers, and members 
of the purchasing public with respect to the character and qualities 
of respondents’ products, and the tendency and capacity to cause such 
persons to purchase respondents’ products, or mattresses in which such 
products have been used, as a result of the erroneous and mistaken 
belief so engendered. 

CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent’ and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, evidence introduced before a trial examiner of the Com- 
mission theretofore duly designated by it, and a stipulation of facts 
entered into between counsel for the Commission and counsel for 
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respondents, and the Commission having made its findings as to 
the facts and its conclusion that the respondents have violated the 
provisions of the Federal Trade Commission Act: 

lt is ordered, That the respondents, Sidney E. Blumenthal, Harry 
J. Blumenthal, and Mrs. Ruby S. Blumenthal, individually and trad- 
ing as Blumenthal Print Works, or trading under any other name, 
and their agents, representatives and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale and distribution of respondents’ mattress ticking and other 
cloth fabrics in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from represent- 
ing, directly or by implication: 

1. That respondents’ products are sterile, sanitary, antiseptic, odor- 
less, or bacteriostatic. 

2. That said products are bacteria-, germ-, or water-repellent, or 
that they guard against the spread of infection. 

3. That said products prevent perspiration odors. 

4. That said products wear longer than other similar products. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have comphed with this order. 


r 
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In THE MatTrer oF 


CUSTOM HOUSE PACKING CORPORATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 5404. Complaint, Nov. 27, 1945—Decision, Sept. 23, 1946 


Where a Pacifie Coast packer of sardines and other sea-food products— 

(a) Paid and granted, along with others, to its exclusive corporate distributor, 
commissions or brokerage fees which latter, acting as its agent, paid over in 
part to so called “buying brokers” or “brokers” who in fact purchased for 
resale for their own account and did not, in transactions concerned, function 
as brokers or subbrokers; and 

Where said distributor, which—with principal office and place of business in San 
Francisco and branches in Seattle, Chicago and New York—was engaged in 
distribution of food products, including those packed for it by the aforesaid 
packer and others, 

(b) Paid over remainder of such commissions or brokerage, after retaining part, 
to so-called “buying brokers”, or “brokers”? who purchased for resale for their 
own account where sales were made direct to them and without the interven- 
tion of subbrokers, (1) through deducting commissions from the invoice price 
of food products purchased, or (2) by selling to such buyers at a net price 
which reflected such amount, or (8) by remitting such amount by check after 
such buyers had accepted and honored draft for the purchase price: 

Held, That such paying and granting of commissions, brokerage fees, or allow- 
ances or discounts in lieu thereof, under the circumstances set forth, to buy- 
ers of food products on purchases for their own account, constituted viola- 
tions of subsection (c) of section 2 of the Clayton Act as amended. 


Mr, Edward S. Ragsdale for the Commission. 
Mr. Walter Slack, of San Francisco, Calif., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are violating the provisions of subsection (c) of section 2 of 
the Clayton Act (U.S. C. title 15, sec. 13) as amended by the Robin- 
son-Patman Act, approved June 19, 1936, hereby issues its complaint, 
stating its charges with respect thereto as follows: 

PaRAGRAPH 1. Respondent Custom House Packing Corp., is a cor- 
poration, organized and existing under the laws of ‘the State of 


California, with its principal office and place of business located at - 


608 Ocean View Avenue, Monterey, Calif., and is engaged in the 
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business of packing, selling, and distributing sea-food products, 
principally sardines, hereinafter designated food products. 

Par. 2. Respondent Julian G. Burnette is an individual residing in 
Los Altos, Calif. He is now president of Custom House Packing 
Corp. and has been a substantial stockholder, and an officer of said 
corporation, since some time after June 19, 1936. After becoming an 
officer, and at the present time and for some time past as president, 
respondent Burnette has exercised, and still exercises, a substantial 
degree of authority and control over the business conducted by said 
corporation, including the direction of its distribution and sales 
policies. 

Par. 3. Respondent Frank J. Leard is an individual residing in 
Monterey, Calif. He is now vice president of Custom House Packing 
Corp., and has been a substantial stockholder, and an officer of said 
corporation, since some time after June 19, 1936. After becoming an 
officer, and at the present time and for some time past as vice president, 
respondent Leard has exercised, and still exercises, a substantial 
degree of authority and control over the business conducted by said 
corporation, including the direction of the distribution and sales 
policies. 

Par. 4. Respondent Wilbur-Ellis Co. is a corporation, organized 
and existing under the laws of the State of California, with its prin- 
cipal office and place of business located at 430 California Street, San 
Francisco, Calif. Respondent has branch offices and places of busi- 
ness located in New York, N. Y., Chicago, Ill., Los Angeles, Calif., 
and Seattle, Wash. Said respondent is engaged in the business of 
distributing food products canned or packed by a number of sellers, 
including Custom House Packing Corporation. 

The stockholders of said respondent and the members of their 
respective families now own, and since June 19, 1936, have owned a 
controlling stock interest in respondent Custom House Packing 
Corporation. 

Said respondent organized Connell Bros. Co., Ltd., some time 
prior to June 19, 1936, as a wholly owned subsidiary to engage and 
which did thereafter engage in the business of distributing food 
products until it was legally dissolved on or about December 1941. 
The offices and places of business of said subsidiary were the same 
as those of said respondent. Shortly after such dissolution said 
respondent registered the words “Connell Bros. Company, Ltd.” as 
a trade name and conducted some of its business under said trade name. 

The business done by Wilbur-Ellis Co. under its own name, as well 
as that done by and through its said subsidiary or under said trade 
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name, is hereinafter referred to as having been done by respondent 
Wilbur-Ellis Co. 

Par, 5. Respondent Brayton Wilbur is an individual residing in 
San Francisco, Calif. He is now president of Wilbur-Ellis Co., and 
has been a substantial stockholder, and an officer of that company, 
since some time after June 19, 1936. After becoming an officer, and 
at the present time and for some time past as president, respondent 
Wilbur has exercised, and still exercises, a substantial degree of 
authority and control over the business conducted by said company, 
inciuding the direction of its distribution and sales policies. 

Respondent Wilbur, together with several members of his family 
and other relatives, now owns, and for a considerable period of time 
since June 19, 1936, has owned, a substantial stock interest in Custom 
House Packing Corporation. 

Par. 6. Respondent Thomas G. Franck is an individual residing in 
San Francisco, Calif. He is vice president and treasurer of Wilbur- 
Ellis Co., and has been a substantial stockholder, and officer of that 
company, since some time after June 19, 1936. After becoming an 
officer, and at the present time and for some time past as vice presi 
dent and treasurer, respondent Franck has exercised, and still exer- 
cises, a substantial degree of authority and control over the business 
conducted by said company, including the direction of its distribution 
and sales policies. 

Respondent Franck, together with several members of his family 
and other relatives, now owns, and for a considerable period of time 
since June 19, 1936, has owned, a substantial stock interest in Custom 
House Packing Corp. 

Par. 7. Respondent Custom House Packing Corp., since June 19, 
1936, has sold its food products to buyers exclusively by and through 
respondent Wilbur-Ellis Co. as broker or agent. 

Respondent Wilbur-Ellis Co., as exclusive broker and agent for 
respondent Custom Packing House Corporation, and as broker or 
agent for other packers of food products, sells its principals’ food 
products to buyers by two separate and distinct methods: (1) by sell- 
ing some such food products to buyers through other brokers or agents, 
hereinafter designated subbrokers, which method of doing business is 
not challenged herein; and (2) by selling some such food products 
directly to other buyers, without the intervention of subbrokers, which 
method of doing business is challenged herein. 

Such buyers who purchase direct from respondents are generally 
known to the trade as “buying brokers.” These buyers designate 
themselves as brokers, but in such transactions do not function as 
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brokers or subbrokers but purchase for resale on their own account. 
A representative but by no means complete lists of respondents’ 
“buying brokers” or direct buyers are: 


Southgate Brokerage Co., Inc., Norfolk, Va. 
James & Harwell, Houston, Tex. 

Christian Brokerage Co., Inc., Atlanta, Ga. 
Fridge & Nichols, Jackson, Miss. 
Koehler-Spalding Co., Inc., Louisville, Ky. 
J. A. Campbell Co., Savannah, Ga. 


Such buyers transmit their own purchase orders for food products 
directly to the respondents. The respondents thereafter invoice and 
ship such food products directly to such buyers from whom the re- 
spondents collect the purchase price of the merchandise. 

Respondent Custom House Packing Corporation and such other 
packers of food products grant and allow to respondent Wilbur-Ellis 
Co. commissions or brokerage fees which respondent Wilbur-Ellis 
Co. receives and accepts. Part of such commission or brokerage fees 
paid to respondent Wilbur-Ellis Co. is retained by it as compensation 
for the brokerage services it performs and the remainder of which in 
those cases where subbrokers are used is transmitted by respondent 
Wilbur-Ellis Co. to such subbrokers, and is received and retained by 
them as compensation for the brokerage services rendered in assisting 
respondent Wilbur-Ellis Co.; and, in those cases where respondent 
sells directly to buyers without the intervention of subbrokers, the 
remainder of such commissions or brokerage fees is transmitted by 
respondent Wilbur-Ellis Co., to such buyers who purchase such food 
products for resale on their own account. 

The respondents pay such buyers who purchase food products di- 
rect from them commissions or brokerage fees on such purchases in 
an amount which is equal or approximately equal to the commissions 
or brokerage fees paid by the respondents to their subbrokers by (a) 
deducting or allowing such amount from the invoice price of the food 
products purchased; (0) selling to such buyers at a net price which 
reflects such amount; and (¢) remitting such amount by check after 
such buyers have accepted and honored respondents’ draft for the 
purchase price. 

Par. 8. The respondent Custom House Packing Corp., and various 
other sellers, since June 19, 1936, through their duly appointed and 
legally constituted agent Wilbur-Ellis Co., in the course and conduct 
of their respective businesses, have directly or indirectly sold and dis- 
tributed a substantial portion of their food products to buyers, located 
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in States other than the States in which respondents are located and, 
as a result of said sales and the respondents’ instructions, such food 
products are shipped and transported across State lines to such buy- 
ers so located. 

Par. 9. The paying and granting of brokerage fees, directly or 
indirectly, by respondent Custom House Packing Corp., acting by 
and through its president, respondent Julian G, Burnette, its vice 
president, respondent Frank J. Leard, to its agent and broker, re- 
spondent Wilbur-Ellis Co., for transmittal by the latter to buyers, 
and the direct or indirect receipt and transmittal of such brokerage 
fees to such buyers by respondent Wilbur-Ellis Co., acting as said 
agent and broker by and through its president, respondent Brayton 
Wilbur, and its vice president and treasurer, respondent, Thomas G. 
Franck, in the manner and under the circumstances hereinabove set 
forth, are in violation of subsection 2 (c) of the Clayton Act as 
amended by the Robinson-Patman Act. 


Report, FInpiIngs As TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clay- 
ton Act), as amended by the Robinson-Patman Act, approved June 
19, 1986 (U.S. C. title 15, sec. 18), the Federal Trade Commission on 
November 27, 1945, issued and subsequently served its complaint in 
this proceeding upon the respondents named in the caption hereof, 
charging them with violation of the provisions of subsection (c) of 
section 2 of said Clayton Act as amended. After the issuance of the 
complaint and the filing of an answer by respondents admitting all 
material allegations of fact set forth in said complaint and waiving 
all intervening procedure, further hearing as to said facts, the filing 
of briefs, and oral argument, this matter came on for final hearing be- 
fore the Commission on said complaint and answer, and the Commis- 
sion, having duly considered the matter and being now fully advised 
in the premises, makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. (a) Respondent Custom House Packing Corp., now 
dissolved, was a corporation organized and existing under the laws 
of the State of California, with its principal office and place of busi- 
ness located at 608 Ocean View Avenue, Monterey, Calif. It engaged 
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in packing, selling, and distributing sardines and other sea food 
products, hereinafter designated “food products.” 

(5) Respondent Julian G. Burnette is an individual residing in 
Los Altos, Calif. For a number of years preceding the issuance of 
complaint in this proceeding he was president of, and a substantial 
stockholder in, Custom House Packing Corp. and exercised a substan- 
tial degree of authority and control over the business of said corpo- 
ration, including the direction of its distribution and sales policies. 

(c) Respondent Frank J. Leard is an individual residing in Mon- 
terey, Calif. For a number of years preceding the issuance of 
complaint in this proceeding he was vice president of, and a substan- 
tial stockholder in, Custom House Packing Corp. and exercised a 
substantial degree of authority and control over the business of said 
corporation, including the direction of its distribution and sales 
policies. 

(zd) Respondent Wilbur-Ellis Co. is a corporation organized and 
existing under the laws of the State of California, with its principal 
office and place of business located at 430 California Street, San 
Francisco, Calif. It is engaged in the business of distributing food 
products packed by various sellers, including Custom House Packing 
Corp., and for the conduct of its business maintains branch offices or 
places of business in New York, N. Y.; Chicago, Ill.; Los Angeles, 
Calif.; and Seattle, Wash. Its stockholders and members of their 
respective families have, since June 19, 1936, owned a controlling 
stock interest in Custom House Packing Corp. Respondent Wilbur- 
Ellis Co. had a wholly owned subsidiary, Connell Bros. Co., Ltd., 
from sometime prior to June 19, 1936, until this concern was dissolved 
about December 1941. After the dissolution of this subsidiary, re- 
spondent Wilbur-Ellis Co. registered the words “Connell Bros. Com- 
pany, Ltd.” as a trade name. During its corporate existence this sub- 
sidiary engaged in the distribution of food products, and subsequent 
to its dissolution respondent Wilbur-Ellis Co. conducted some of its 
business under the registered trade name Connell Bros. Co., Ltd. The 
business done by Wilbur-Ellis Co. under its own name, as well as 
that done by and through its aforesaid subsidiary or under said reg- 
istered trade name, is hereinafter referred to as the business of the 
Wilbur-Ellis Co. 

(e) Respondent Brayton Wilbur is an individual residing in San 
Francisco, Calif. He is now, and for a number of years last past has 
been, president of, and a substantial stockholder in, Wilbur-Ellis Co., 
and has exercised, and still exercises, a substantial degree of author- 
ity and control over the sales and distribution policies of said com- 
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pany. For a number of years preceding its dissolution in 1945 re- 
spondent Wilbur, together with several members of his family, owned 
a substantial stock interest in Custom House Packing Corp. 

(f) Respondent Thomas G. Franck is an individual residing in San 
Francisco, Calif. He is now, and for a number of years last past has 
been, vice president and treasurer of, and a substantial stockholder in, 
respondent Wilbur-Bllis Co. and exercised, and still exercises, a sub- 
stantial degree of authority and control over the sales and distribution 
policies of said company. Fora number of years last past he, together 
with several members of his family and other relatives, owned a sub- 
stantial stock interest in Custom House Packing Corp. 

Par. 2. In the course and conduct of their respective businesses, 
respondents Custom House Packing Corp. and Wilbur-Ellis Co. have 
directly’ or indirectly sold and distributed a substantial portion of 
their food products to buyers located in States other than the States in 
which said respondents are located and have caused said food products 
when sold to be transported to the purchasers thereof at their points of 
location in States other than that in which said shipments originated 
and have maintained a course of trade in said products in commerce 
as “commerce” is defined in the Clayton Act as amended. 

Par. 3. Respondent Wilbur-Ellis Co. was exclusive broker and sales 
agent for Custom House Packing Corp., and as such exclusive broker 
and sales agent for said respondent and for other packers of food 
products sold the food products of its principals to buyers in two 
separate and distinct ways: (1) by selling some such food products — 
to buyers through other brokers or agents, hereinafter designated as 
“subbrokers,” and (2) by selling some of said food products directly to 
buyers without the intervention of subbrokers. Buyers who purchase 
directly from respondents are generally known in the trade as “buying 
brokers” and designate themselves as “brokers” but do not in such 
transactions function as brokers or subbrokers and simply purchase 
for resale on their own account. Among the buying brokers who 
have made direct purchases for their own account from respondents 
are Southgate Brokerage Co., Inc., Norfolk, Va.; Christian Brokerage 
Co., Inc., Atlanta, Ga.; J. A. Campbell Co., Savannah, Ga.; Koehler- 
Spalding Co., Inc., Louisville, Ky.; Fridge & Nichols, J ackson, Miss. ; 
and James & Harwell, Houston, Tex. 

Par. 4. In connection with sales of food products in commerce as 
aforesaid, respondent Custom House Packing Corp. granted and al- 
lowed, and other packers of food products grant and allow, commis- 
sions or brokerage fees to respondent Wilbur-Ellis Co. in its capacity 
as sales agent. Where sales are made through subbrokers, said 
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Wilbur-Ellis Co. retains a portion of such commissions or fees as 
compensation for the brokerage services it performs and transmits 
the remainder to subbrokers as compensation for their. services in 
assisting said respondent, and in instances where sales are made 
directly to buyers without the intervention of subbrokers, the re- 
mainder of such commissions or brokerage fees is transmitted by said 
Wilbur-Ellis Co., as agent for its principals and for and on behalf 
of itself and its principals, to such buyers who purchase food products 
for their own account. The amount of the commissions or brokerage 
fees paid or allowed by respondents to buyers who purchase food prod- 
ucts directly from them is equal or approximately equal to the com- 
missions or brokerage fees paid by said respondents to their subbrokers. 
Such payments or allowances are made to direct buyers by (1) deduct- 
ing, or allowing such amount to be deducted, from the invoice price of 
food products purchased ; or by (2) selling to such buyers at a net price 
which reflects such amount, or by (8) remitting such amount by check 
after such buyers have accepted and honored respondents’ draft for the 
purchase price. 
CONCLUSION 


The paying and granting by respondents herein, under the circum- 
stances and in the manner aforesaid, of commissions, brokerage fees, 
or allowances or discounts in lieu thereof, to buyers of food products 
on purchases for their own account, constitute violations by respond- 
ents of subsection (c) of section 2 of the Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ents, which answer admits all material allegations of fact in said 
complaint and waives all intervening procedure and further hearing 
as to said facts, and the Commission having made its findings as to 
the facts and conclusion that respondents named in the caption hereof 
have violated the provisions of subsection (c) of section 2 of an. act 
of Congress entitled “An act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (the Clayton Act), as amended by an act of Congress 
approved June 19, 1936 (the Robinson-Patman Act) : 

It is ordered, that respondents Custom House Packing Corp., a 
corporation, Julian G. Burnette, and Frank J. Leard as president and 
vice president, respectively, of Custom House Packing Corp., Wilbur- 
Ellis Co., a corporation, and Brayton Wilbur and Thomas G. Franck 
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as president and vice president, respectively, of Wilbur-Ellis Co., their 
respective representatives, agents, and employees, directly or through 
any corporate or other device, in connection. with the sale and distri- 
bution of food products or other commodities in commerce as “com- 
merce” is defined in the aforesaid Clayton Act as amended, do forth- 
with cease and desist from: 

Paying or granting anything of value as a commission or brokerage, 
or any compensation, allowance, or discount in lieu thereof, to any 
purchaser upon purchases made for his own account or to any agent, 
representative, or other intermediary acting in fact for or in behalf 
of or subject to the direct or indirect control of the purchaser to whom 
sale is made. | 

It is further ordered, that the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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HIGH SEAS TUNA PACKING COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SHC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 5428. Complaint, Mar. 27, 1946—Decision, Oct. 2, 1946 


Where a corporation engaged in the packing of fish and fish products, particu- 
larly tuna and mackerel, and in the interstate sale and distribution thereof, 
in part through brokers or intermediaries who acted as its agents and .to 
whom it paid commissions or brokerage fees for such services— 

Granted and paid commissions or brokerage fees on purchases by direct buyers 
who purchased from it in their own names and for their own accounts for 
resale, assuming all rights and risks of ownership: 

Held, That such acts and practices in paying or granting commissions or broker- 
age fees to purchasers of its products, constituted violations of subsection 
(c) of section 2 of the Clayton Act as amended. 


Mr. Edward S. Ragsdale for the Commission. 
Mr. John V. Morris, of Terminal Island, Calif., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 11, 1941, has vio- 
lated and is now violating the provisions of subsection (c) of section 
2 of the Clayton Act (U.S. C. title 15, sec. 13) as amended by the 
Robinson-Patman Act, approved June 19, 1936, hereby issues its 
complaint, stating its charges with respect thereto as follows: 

Paracrary 1. Respondent High Seas Tuna Packing Co., Inc., is 
a corporation, organized and existing under the laws of the State of 
California, with its principal office and place of business located at 
2802 Canon Street, Point Loma, San Diego, Calif. 

Par. 2. Respondent is now engaged and since 1941 has been engaged 
in the business of buying, packing, selling, and distributing fish, 
particularly tuna and mackerel, and fish products in its own name 
and for its own account. Respondent sells and distributes these 
products principally through brokers or intermediaries who act as 
respondent’s agents in finding buyers for respondent’s products, in 
negotiating their sale at respondent’s prices and for such services 
respondent pays such brokers or intermediaries commissions or 
brokerage fees. Such transactions are not challenged by this com- 
plaint. Respondent, however, also sells its products directly to other 
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buyers, involving shipments in commerce, particularly the French 
Sardine Co. of Terminal Island, Calif., and Lang & Stroh Co., 204 
Davis St., San Francisco, Calif., and on such sales, respondent pays 
to such buyers, directly or indirectly, commissions or brokerage fees. 

Par. 3: Respondent in the course and conduct of its business as 
described has sold, distributed and transported, and generally does 
sell, distribute, and transport, its fish products in commerce between 
the State of California and other States of the United States. 

Par. 4. Respondent since 1941 in connection with the interstate 
sale, distribution and shipment of its fish products has been and is 
now paying or granting, directly or indirectly, commissions, broker- 
age or other compensation, allowances or discounts in lieu thereof to 
French Sardine Co. and Lang & Stroh Co., each of which purchased 
said fish products from respondent in its own name and for its own 
account, taking title thereto and assuming all rights and risks of 
ownership thereafter and in the resale of such products. 

Par. 5. The aforesaid acts and practices of respondent in paying 
or granting to purchasers of its products, directly or indirectly, com- 
missions, brokerage or other compensation and allowances or dis- 
counts in lieu thereof, as set out hereinabove, are in violation of sub- 
section (c) of section 2 of the Clayton Act, as amended. 


Report, Frnprnes Aas To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by act approved June 19, 1936 (the Robinson- 
Patman Act), the Federal Trade Commission on March 27, 1946, 
issued and subsequently served its complaint in this proceeding upon 
High Seas Tuna Packing Co., Inc., a corporation, charging said re- 
spondent with violation of the provisions of subsection (c) of section 
2 of the Clayton Act as amended. After the issuance of said com- 
plaint and the filing of respondent’s answer, the Commission, by 
order entered herein, granted respondent’s motion for permission to 
withdraw said answer and to substitute therefor an answer admitting 
all the material allegations of fact set forth in said complaint and 
waiving all intervening procedure and further hearing as to the facts, ~ 
which substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the complaint and substitute answer; and the 
Commission, having duly considered the matter and being now fully 
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advised in the premises, makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, High Seas Tuna Packing Co., Inc., 
is a corporation organized and existing under the laws of the State 
of California, with its principal office and place of business located 
at 2802 Canon Street, Point Loma, San Diego, Calif. It is now, 
and since 1941 has been, engaged in the business of packing, selling, 
and distributing fish and fish products, particularly tuna and 
mackerel. 

Par. 2. In the course and conduct of its aforesaid business, respond- 
ent has, directly and indirectly, sold and distributed its fish and fish 
products to buyers located in States other than the State of Califor- 
nia, and has caused such products, when sold, to be transported to 
purchasers thereof at points of location in States other than the 
State of California, and has maintained a course of trade in said 
products in commerce, as “commerce” is defined in the Clayton Act 
as amended. 

Par. 3. Respondent sells and distributes some of its fish products 
through brokers or intermediaries who act as its agents in finding 
buyers for such products and in negotiating sales at respondent’s 
prices, and for these services respondent pays such brokers or inter- 
mediaries commissions or brokerage fees. Respondent, however, sells 
some of its fish products directly to buyers, including the French 
Sardine Co., Terminal Island, Calif., and Lang & Stroh, 204 Davis 
Street, San Francisco, Calif. These direct buyers purchase fish prod- 
ucts from respondent in their own names and for their own accounts, 
take title thereto, and assume all rights and risks of ownership there- 
after and in the resale of such products. Respondent grants and 
pays to these direct buyers commissions or brokerage fees on their 
purchases, and many of such sales in connection with which such 
brokerage fees or commissions are paid involve shipment by re- 
spondent of its fish and fish products in commerce, as “commerce” is 
defined in the Clayton Act as amended. 


CONCLUSION 


The aforesaid acts and practices of respondent in paying and 
granting, directly or indirectly, to purchasers of its products com- 
missions or brokerage fees constitute violations of subsection (c) 
of section 2 of the Clayton Act as amended. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of respondent, in which answer respondent admits all the material 
allegations of fact set out in said complaint and waives all intervening 
procedure and further hearing as to the facts, and the Commission 
having made its findings as to the facts and its conclusion that respond- 
ent has violated the provisions of the act of Congress entitled “An 
act to supplement existing laws against unlawful restraints and mo- 
nopolies, and for other purposes,” approved October 15, 1914 (the 
Clayton Act), as amended by act approved June 19, 1936 (the Rob- 
inson-Patman Act) : 

It is ordered, That respondent, High Seas Tuna Packing Co., Inc., 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in or in connection with the sale or 
distribution of fish, fish products, or other merchandise in commerce, 
as “commerce” is defined in the aforesaid Clayton Act as amended, 
do forthwith cease and desist from: 

Paying or granting, directly or indirectly, anything of value as a 
commission or brokerage, or any compensation, allowance, or discount 
in lieu thereof, to any purchaser upon purchases for his own account, 
or to any agent, representative, or other intermediary acting in fact 
for or in behalf of or subject to the direct or indirect control of the 
purchaser to whom sale is made. 

[tis further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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GATTIS CHEMICAL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5014. Complaint, July 20, 1943—Decision, Oct. 3, 1946 


Where a corporation engaged in the interstate sale and distribution of a medicinal 
preparation designated “Gattis K and B Pills”; through radio continuities, 
leaflets, pamphlets and other advertising, directly and by implication— 

(a) Falsely represented that its said preparation was a cure or remedy, and 
constituted an effective treatment, for kidney disorders and diseases; and 

(b) Failed to reveal facts material in the light of the aforesaid representations 
and that the use of said preparation under prescribed or usual conditions 
might result in injury to health, in that the podophyllin contained therein 
was an irritant laxative, might result in rupture of the appendix, if taken 
by a person having appendicitis, and was therefore potentially dangerous 
when taken by one suffering from abdominal pains, nausea, vomiting or 
other symptoms of said condition; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true and that its preparation might be taken without ill effects, and thereby 
to induce purchase thereof : 

Held, That such acts and practices were all to the prejudice and injury of the 
public, and constituted unfair and deceptive acts and practices in com- 
merce. 


Before Ur. John W. Addison, trial examiner. 
My. 8. F. Rose for the Commission. 
Hilldrop & Mayfield, of Nashville, 'Tenn., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the I’ederal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Gattis Chemical Co., 
has violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacrarnH 1. Respondent Gattis Chemical Co. is a corporation 
organized and existing under and by virtue of the laws of the State of 
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Tennessee, with its office and place of business located at 214-216 
Woodland Street, Nashville, Tenn. 

Par. 2. The respondent is now and for several years last past has 
been engaged in the business of offering for sale, sale and distribution 
of a medicinal preparation designated “Gattis’ K and B Pills,” recom- 
mended for use in the treatment of kidney ailments and diseases. Re- 
spondent causes said medicinal preparation, when sold, to be trans- 
ported from its aforesaid place of business in the State of Tennessee 
to purchasers. thereof located in various States of the United States 
other than the State of Tennessee and in the District of Columbia. 
Respondent maintains, and at all times herein mentioned has main- 
tained, a course of trade in its medicinal preparation in commerce 
among and between the various States of the United States. 

Par. 3. In the furtherance of the sale and distribution of its medici- 
nal preparation, the respondent has disseminated and is now dissemi- 
nating, and has caused and is now causing the dissemination of false 
advertisements concerning said medicinal preparation by means of the 
United States mails and by varicus other means 1n commerce, as “com. 
merce” is defined in the Federal Trade Commission Act, and the re- 
spondent has also disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning said medicinal preparation by various means for the pur- 
pose of inducing and which are likely to induce, directly or indirectly, 
the purchase of said preparation in commerce as “commerce” is defined 
in the Federal Trade Commission Act. Among and typical of the 
false, misleading and deceptive statements and representations con- 
tained in said advertisements disseminated and caused to be dissemi- 
nated as above set forth by the United States mails, by radio continui- 
ties and by circulars, leaflets, pamphlets, and other advertising litera- 
ture are the following: 


A large majority of people over 45 years of age suffer from kidney disorders. 
Since 1907 Gattis’ K and B Pills have benefited thousands of such people. 

Are you suffering from Kidney trouble? Try Gattis K & B Pills) * * #* 

It has benefited thousands of sufferers. 

An ounce of prevention is worth a pound of cure. Backache without apparent 
cause, frequent interruptions of sleep are symptoms that may well be looked on 
as a warning or red light signal. Thousands of people suffer from kidney trou- 
ble! If you are one of these, start using Gattis’ K and B Pills. Almost every 
day’s mail brings testimonials from users, telling how Gattis’ K and B Pills have 
benefited them. 


Well for just that little you may solve a health problem that will mean every- 
thing to you. 

My condition gradually grew worse until I had my water drawn by a doc- 
tor. * * * T took 5 bottles of pills and am completely cured. 
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Hale and hearty at 62 thanks to Gattis’ K and B Pills. 

* * * and one of my family gave the whole bottle to a lady that was 
almost dying with the disease. Now she is well * * #*, 

Par. 4. Through the use of statements and representations here- 
inabove set forth, and other statements and representations similar 
thereto, not set forth herein, all of which purport to be descriptive of 
the therapeutic value of respondent’s preparation, respondent repre- 
sents, directly and by implication, that said preparation is a cure or 
remedy for, and constitutes a competent and effective preventive and 
treatment of kidney disorders and diseases. 

Par. 5. The aforesaid statements and representations are grossly 
exaggerated, false, and misleading. In truth and in fact, respondent’s 
said preparation designated as aforesaid, is not a cure or remedy for, 
nor does it constitute a competent and effective preventive or treatment 
of kidney disorders or diseases. 

Par. 6. The respondent’s advertisements, disseminated as aforesaid, 
constitute false advertisements for the further reason that they fail 
to reveal facts material in the hght of the representations contained 
therein, and fail to reveal that the use of said preparation under the 
conditions prescribed in said advertisements, or under such conditions 
as are customary or usual, may result in injury to health. 

In truth and in fact, respondent’s preparation contains extract of 
buchu and rectified turpentine and is an irritant diuretic. Its indis- 
criminate use, by persons whose kidneys are injured or diseased, might 
seriously interfere with their proper functioning, and prolonged use 
or excessive doses may injure kidneys which are normal. Further- 
more, said preparation is an irritant laxative and is potentially dan- 
gerous when taken by one suffering from abdominal pains, stomach 
ache, cramps, nausea, vomiting, or other symptoms of appendicitis. 

Par. 7. The use by the respondent of the foregoing false and mis- 
leading statements and representations, and others of similar nature, 
disseminated as aforesaid, has had, and now has, the tendency and 
capacity to and does, mislead a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such false state- 
ments, representations, and advertisements are true, and that said 
preparation may be taken without ill effects, and to induce a substan- 
tial portion of the purchasing public, because of such mistaken and 
erroneous belief, to purchase respondent’s pills. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Report, Frnprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 20, 1943, issued and subse- — 
quently served its complaint in this proceeding upon respondent, Gattis 
Chemical Co., a corporation, charging it with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent’s answer and amended answer thereto, testimony and other 
evidence were taken before an examiner of the Commission thereto- 
fore duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. ‘Thereafter, 
this proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, answer and amended answer, testimony 
and other evidence, report of the trial examiner and exceptions thereto, 
briefs in support of and in opposition to the complaint, and the oral 
arguments of counsel; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Gattis Chemical Co., is a corporation 
organized and existing under the laws of the State of Tennessee, with 
its office and principal place of business at 214-216 Woodland Street, 
Nashville, Tenn. : 

Par. 2. Respondent is now, and for many years last past has been, 
engaged in the offering for sale, sale, and distribution of a medicinal 
preparation designated “Gattis K & B Pills.” Respondent causes said 
preparation, when sold, to be transported from its place of business 
to purchasers at their respective points of location in various other 
States of the United States, and maintains, and has maintained, a 
course of trade in said preparation in commerce among and between 
various States of the United States. 

Par. 3. In furtherance of the sale and distribution of its aforesaid 
medicinal preparation, respondent has disseminated and is now dis- 
seminating, and has caused and is now causing the dissemination of, 
false advertisements concerning its said preparation by means of the 
United States mails and by various other means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act; and 
respondent has also disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
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concerning its said preparation by various means for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of said preparation in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. Among and typical of the 
false, misleading, and deceptive’ statements contained in said false 
advertisements disseminated and caused to be disseminated as afore- 
said, by the United States mails, by radio continuities, and by cir- 
culars, leaflets, pamphlets, and other advertising literature, are the 
following: 

Are you suffering from Kidney trouble? Try Gattis K & B Pills. This 
preparation was originated by a graduate pharmacist of national reputation 
and has been used with satisfactory results since 1907. It has benefitted 
thousands of sufferers * * * (Comm. Ex. 2). 

* * * Thousands of people suffer from kidney trouble! If you are one 
of these, start using Gattis K & B Pills. Almost every day’s mail brings testi- 
monials from users, telling how Gattis K & B Pills have benefitted them. Satis- 
factory results since 1907! That’s the story of Gattis K & B Pills * * * 
(Comm. Ex. 3). 

* * * A large majority of people over 45 years of age suffer from kidney 
disorders. Since 1907 Gattis K & B Pills have benefitted thousands of such 
people * * * (Comm. Ex. 5). 

* * * * * * * 

* * * Tf you’re bothered with kidney trouble, give Gattis K & B Pills a 
arial, *  * * (Comm, Ex. 6): 

Par. 4+. By the use of the statements and representations set out 
above, and other statements and representations similar thereto not 
specifically set out herein, all of which purport to be descriptive of the 
therapeutic value of respondent’s preparation, respondent represents, 
directly and by implication, that its said preparation is a cure or 
remedy for, and constitutes a competent and effective treatment of, 
kidney disorders and diseases. 

Par. 5. For some time preceding the issuance of the complaint in 
this proceeding the formula for Gattis K & B Pills was as follows: 
Each pill contained extract digitalis, 4% grain; extract asparagus 
seed, 14 grain; extract buchu, % grain; extract saw palmetto, 14 
grain; podophyllin, %» grain; potassium nitrate, 1 grain; extract 
hydragea, 14 grain; methylene blue, 4 grain; rectified oil of turpen- 
tine, 1.215 minims. After the inception of this proceeding the extract 
of digitalis and rectified oil of turpentine were omitted from the 
formula. Before and after this change, the directions for use rec- 
ommended the taking of four of the aforesaid pills per day. Re- 
spondent’s said preparation does not now, and did not before the 


182 FEDERAL TRADE COMMISSION DECISIONS 


Conclusion 43 i. TC. 


aforesaid change in formula, constitute a cure or remedy for, or a 
competent or effective treatment of, any kidney disorder or disease. 

Par. 6. Respondent’s advertisements, disseminated as aforesaid, 
constitute false advertisements for the further reason that they fail to 
reveal facts materia] in the light of the representations contained 
therein, and fail to reveal that the use of said preparation under the 
conditions prescribed for use in said advertisements, or under such 
conditions as are customary and usual, may result in injury to health. 
The podophyllin contained in respondent’s preparation is an irritant 
laxative, and if taken by a person having appendicitis may result in 
rupture of the appendix. The preparation is, therefore, potentially 
dangerous when taken by one suffering from abdominal pains, nausea, 
vomiting, or other symptoms of appendicitis. 

Par. 7. The complaint herein also charges that respondent’s adver- 
tisements are false for the reason that they fail to reveal that the use 
of its said preparation containing extract of buchu and rectified oi] of 
turpentine by persons whose kidneys are injured or diseased may seri- 
ously interfere with the functioning of such kidneys and that pro- 
jonged or excessive doses may injure normal kidneys The testimony 
indicates that extract of buchu and oil of turpentine, when taken in 
sufficient quantities, may result in injury to health. It is not entirely 
clear from the testimony whether the quantity of oil of turpentine 
tormerly contained in respondent’s preparation was or was not suf- 
ficient to cause such injury, and in view of the fact that the respondent 
discontinued the use of oil of turpentine in its preparation some 3 
years ago, no finding is made by the Commission on this point. In the 
absence of the oil of turpentine, the amount of extract of buchu now 
used in said preparaticn, when considered with the dosage presently 
recommended, is not sufficient to cause injury to the health of the user. 

Par. 8. The use by the respondent of the aforesaid false, misleading, 
and deceptive statements and representations has had, and has, the 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations in the advertisements are true and 
that respondent’s preparation may be taken without ill effects and, 
because of such mistaken and erroneous belief, to induce a substantial 
portion of the purchasing public to purchase respondent’s Gattis K & B 
Pills. 

CONCLUSION 


The aforesaid acts and practices of respondent are all to the prejudice 
and injury of the public and constitute unfair and deceptive acts and 
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practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer and amended 
answer of respondent, testimony and other evidence taken before the 
examiner of the Commission theretofore duly designated by it, report 
of the tria] examiner and exceptions thereto, briefs filed herein, and 
oral arguments of counsel, and the Commission having made its find- 
ings as to the facts and its conclusion that said respondent has vio- 
lated the provisions of the Federal Trade Commission Act: 

It is ordered, that respondent, Gattis Chemical Co., a corporation, 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, or distribution of Gattis K & B Pills, or any product of 
substantially similar composition or possessing substantially similar 
properties, whether sold under the same name or under any other 
name, do forthwith cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference, that said product is 
a cure or remedy for, or a competent and effective treatment of, any 
kidney disorder or disease. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or 
indirectly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said Gattis K & B Pills, any 
advertisement which contains any of the representations prohibited in 
paragraph 1 hereof, or which fails to reveal that said product should 
not be used in the presence of abdominal pains, nausea, vomiting, or 
other symptoms of appendicitis; Provided, however, that such adver- 
tisement need contain only the statement, “Caution: Usr ONLY As 
Directep” if and when the directions for use, wherever they appear 
on the Jabel, in the labeling, or both on the label and in the labeling, 
contain a warning to the above effect. 

It is further ordered, that the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In tun Marrer or 


RINALDO J. SOLARI, TRADING AS JOHN SOLARI & COM- 
PANY AND AS PAR-EX PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4895. Complaint, June 12, 1945 ’*—Decision, Oct. 7, 1946 


Where an individual engaged among other things in the interstate sale and dis- 
tribution of a food product which he designated “Par-Ex Hollandaise 
Sauce”’— 

Represented through use of the word “Hollandaise” for his said sauce, and on 
labels attached to containers, and in advertising streamers or stickers fur- 
nished to merchants for use in the display thereof, that his said product was 
made according to the generally accepted practice in making Hollandaise 
sauce and that its fatty content was exclusively butter ; 

The facts being that his said product was not genuine Hollandaise sauce as ‘long 
known to and understood by cooks, chefs, housewives, and a substantial 
portion of the consuming public and as specified in recipes, cook books and 
other publications, namely, a sauce in which a substantial portion, and the 
only fatty ingredient is butter, but contained approximately 70 percent vege- 
table oil and only about 10 percent butter ; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that his said product was genuine Hollandaise 
sauce and thereby to induce the purchase thereof, whereby trade was diverted 
unfairly to him from competitors who sold and distributed the genuine and 
more costly Hollandaise sauce, to the injury of competition in commerce: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and his competitors, and constituted unfair methods of competition 
in commerce and unfair acts and practices therein. 


Before Mr. Randolph Preston, trial examiner. 
Mr. Jesse D. Kash for the Commission. 


Messrs. Jacob J. & Jay O. Kramer, of New York City, for re- 
spondent. 


AMENDED CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Rineido J. Solari, an 
individual tr ading. as J i Solari & Co. and as Par-Ex Products Co., 
hereinafter referred to as respondents, has violated the provisions ae 


+ Amended. 
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said act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues. its 
amended compiaint, stating its charges in that respect as follows: 

Paracarn 1. Respondent Rinaldo J. Solari is an individual trading 
as John Solari & Co. and as Par-Ex Products Co. with his office and 
principal place of business located at 65 Beach Street in the city of 
New York, State of New York. 

Par. 2. Respondent is engaged in the sale and distribution of a 
food product designated by him as Par-Ex Hollandaise Sauce. Re- 
spondent causes his said product, when sold, to be transported from 
his place of business in the State of New York to purchasers thereof 
located in the various other States of the United States and in the Dis- 
trict of Columbia. Respondent maintains and at all times mentioned 
herein has maintained a course of trade in said product in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of his business as aforesaid, re- 
spondent has been and is in competition with corporations and with 
other individuals, firms and partnerships selling and distributing Hol- 
landaise sauce in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 4. In the course and conduct of his aforesaid business and for 
the purpose of describing and identifying his product and inducing the 
sale thereof respondent attaches labels to the containers of his said 
product upon which the following is printed: 


PAR-EX Brand HOLLANDAISE SAUCE 
A delicious dressing suitable for serving with all hot dishes. 


Respondent also furnishes streamers or stickers to merchants who 
purchase his product for resale to the public, to be displayed in stores 
and in aid of selling the said product upon which the following state- 


ments are used: 
A RARE TREAT—PAR-EX HOLLANDAISE 
SAUCE—FOR SALE HERE. 


Your Favorite Vegetable Tastes Better 
Served with PAR-EX HOLLANDAISE SAUCE 
Something Different—Something New. 


Par. 5. Hollandaise sauce is a sauce the fatty ingredient of which 
consists wholly of butter. Said sauce consists of an emulsion of butter, 
yolk of eggs, lemon juice, and vinegar. The fact that its fatty content 
consists of butter has for many years past been known to cooks, chefs, 
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housewives, and the consuming public ; and cook books and publications 
generally, containing recipes for such such, indicate butter as the fatty 
constituent thereof. 

Par. 6. Through the use of the words “Hollandaise Sauce,” as afore- 
said, respondent represents that his product is a sauce made according 
to the generally accepted recipe for hollandaise sauce and that its fatty 
content consists wholly of butter. In truth and in fact, respondent's s 
product is not made according to the generally accepted recipe for 
hollandaise sauce as known to the public, in that its fatty content is not 
composed wholly of butter but consists principally of vegetable oil with 
only a small amount of butter. Respondent’s sauce is composed of 
approximately 70 percent vegetable oil, 20 percent fresh egg yolk, 10 
percent butter, with a small quantity of salt and a minimum of flavor. 
Said product is not hollandaise sauce but contains the ingredients gen- 
erally used in the manufacture of mayonnaise, a product sold at a price 
considerably less than hollandaise sauce. 

‘Par. 7. The use by the respondent of the foregoing false statements 
has the tendency and capacity to and does mislead a substantial portion 
of the purchasing public into the erroneous and mistaken belief that his 
product is genuine hollandaise sauce, and to induce the purchasing 
public to purchase substantial quantities of said product as the result 
of such erroneous belief. 

As a result, trade has been diverted unfairly to the respondent from 
competitors in commerce who sell and distribute genuine hollandaise 
sauce. In consequence thereof, injury has been done and is now being 
done by respondent to competition in commerce among and between 
the various States of the United States and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, anD Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 25, 1943, issued and sub- 
sequently served its complaint in this ayes upon respondent, 
Rinaldo J. Solari, an individual trading as John Solari & Co., and 
as Par-Ex Bevauee Co. , charging him with the use of eae and 
deceptive acts and piace in commerce in violation of the provisions 
of said act. After the filing of respondent’s answer to said complaint, 
testimony and other evidence were taken before an examiner of the 
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Commission theretofore duly designated by it, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for 
hearing on the complaint, answer, testimony, and other evidence, 
report of the trial examiner, and brief in support of the complaint. 
Upon consideration of the matter, an amended complaint was issued 
on June 12, 1945, and subsequently served upon respondent. There- 
after, certain additional facts were stipulated into the record and 
the matter regularly came on for final hearing on the amended com- 
plaint, testimony and other evidence taken pursuant to the first com- 
plaint (said testimony and other evidence having been considered in 
support of and in opposition to the amended complaint insofar as 
competent and material), report and supplemental report of the trial 
examiner, and brief and supplemental brief in support of the com- 
plaint (no brief having been filed by respondent and oral argument 
not having been requested) ; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, Rinaldo J. Solari, is an individual 
trading as John Solari & Co., and as Par-Ex Products Co., with his 
office and principal place of business at 65 Beach Street, New York, 
N. Y. Asa part of his business, respondent is engaged in the sale 
and distribution of a food product designated by him as “Par-Ex 
Hollandaise Sauce.” 

Par. 2. Respondent causes his aforesaid product, when sold, to be 
transported from his place of business in the State of New York to 
purchasers thereof at their points of location in various other States 
of the United States, and maintains and has maintained a course of 
trade in said product in commerce between and among various States 
of the United States. 

Par. 3. In the course and conduct of his aforesaid business and for 
the purpose of describing and identifying his product and inducing 
the sale thereof, respondent attaches labels to the containers in which 
his product is packaged upon which the following is printed: 


PAR-EX Brand HOLLANDAISE SAUCE 
A delicious dressing suitable for serving with all hot dishes 


Respondent also furnishes point-of-sale advertising material in the 
form of streamers or stickers to merchants who purchase his product 
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for resale to the public for display by such merchants in their stores 
to aid in the selling of said product. Said streamers or stickers bear 
the following statements: 

Your Favorite Vegetable Tastes Better Served With 


PAR-EX HOLLANDAISE SAUCE 


Something Different Something New 
* * % * * * ¥e 
A Rare Treat Try It 


PAR-EX HOLLANDAISE SAUCE 
For Sale Here 


Par. 4. The only fatty ingredient used in genuine hollandaise sauce 
is butter, and this ingredient constitutes a substantial portion of the 
entire sauce. The fact that butter is used exclusively as the fatty 
content in hollandaise sauce has for many years been known to and 
understood by cooks, chefs, housewives, and a substantial portion of 
the consuming public. Cook books and other publications which con- 
tain recipes for such sauce prescribe butter as the fatty constituent 
thereof. A sauce made in simulation of hollandaise sauce by the 
substitution of vegetable oils or other fatty ingredients in heu of butter 
is not genuine hollandaise sauce. 

Par. 5. Through the use of the word “Hollandaise” to describe his 
said sauce, respondent represents that his product is a sauce made 
according to the generally accepted practice in making hollandaise 
sauce and that its fatty content is exclusively butter. As a matter of 
fact, however, respondent’s product contains approximately 70 percent 
vegetable oil and only about 10 percent butter. Because of this sub- 
stitution of vegetable oil in heu of butter as.the major ingredient in 
respondent’s product, said product is not a true hollandaise sauce; and, 
further, because of this substitution, respondent is enabled to sell his 
said product at a price lower than the price of a true hollandaise sauce. 

Par. 6. In the sale and distribution of his aforesaid product, respond- 
ent has been, and is, in competition with corporations, firms, partner- 
ships, and individuals selling and distributing hollandaise sauce 
between and among various States of the United States and in the 
District of Columbia. The use by respondent of the designation 
“Hollandaise” for his sauce and his representations that his said sauce 
is hollandaise sauce have the tendency and capacity to mislead a sub- 
stantial portion of the purchasing public into the erroneous belief that 
his product is genuine hollandaise sauce and to induce the purchase of 
his said product as a result of such erroneous belief. Asa result, trade 
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has been diverted unfairly to respondent from competitors in commerce 
who sell and distribute genuine hollandaise sauce, and in consequence 
thereof injury has been done, and is now being done, by respondent to 
competition in commerce between and among various States of the 
United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the preju- 
dice and injury of the public and of respondent’s competitors and 
constitute unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, testimony and 
other evidence taken before an examiner of the Commission thereto- 
fore duly designated by it, report and supplemental report by the 
trial examiner, and brief and supplemental brief in support of the 
complaint (respondent not having filed brief and oral argument not 
having been requested) ; and the Commission having made its find- 
ings as to the facts and its conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act: 

It is ordered that, respondent, Rinaldo J. Solari, an individual, 
trading as John Solari & Co., Par-Ex Products Co., or under any 
other name, his representatives, agents, and employees, directly or 
through any corporate or other device, in connection. with the offering 
for sale, sale, and distribution of any sauce for use with food, in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from using the word “Hollandaise,” 
or any simulation. thereof, to designate, describe, or refer to a sauce 
in which the fatty ingredient is not exclusively butter, or representing 
in any manner that a sauce in which the fatty ingredient is not butter 
is hollandaise sauce. 

It is further ordered that respondent shall, within 60 days after the 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In ror MArrTer oF 
FRENCH SARDINE COMPANY OF CALIFORNIA 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUB-SEC. (c) OF SHC. 2 OF AN ACT OF CONGRESS APPROVED OCTOBER 15, 
1914 AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 5456 Oomplaint, Aug. 5, 1946—Decision, Oct, 7, 1946 


Where a corporation engaged in the packing of canned sea food products, prin- 
cipally canned sardines, and in the interstate sale and distribution thereof 
(1) through legitimate intermediaries who acted as its agents and to whom 
it paid commissions and brokerage fees for such services, and (2) to direct 
buyers, in Some cases designating themselves “brokers,’ who, contrary to 
the operations of a broker, purchased for their own accounts for resale, trans- 
mitted their own purchase order's direct to said corporation—which invoiced 
such buyers and collected the purchase price therefrom—warehoused com- 
modities, and insured them at their own expense and in their own names 
and for their own accounts, taking title and assuming all risk incident to 
ownership— 

Paid or granted to such direct buyers, directly or indirectly, commissions or 
brokerage, or other compensation, allowances, or discounts in-lieu thereof, 
on such purchases made in their own names and for their own accounts 
for resale: 


Held, That the paying and granting by it, directly or indirectly, of commissions 
or brokerage, etc., to buyers of its products who purchased in their own 
names and for their own accounts for resale, as above set forth, constituted 
a violation of subsection (c) of section 2 of the Clayton Act as amended. 

Mr. Edward S. Ragsdale for the Commission. 
Mr. John V. Morris, of Terminal Island, Calif., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe the party 
respondent named in the caption hereof and hereinafter more par- 
ticularly designated and described, since June 19, 1936, has violated 
and is now violating the provisions of subsection (c) of section 2 of 
the Clayton Act (U.S. C. title 15, sec. 13) as amended by the Robinson- 
Patman Act, approved June 19, 1936, hereby issues its complaint, 
stating its charges with respect thereto as follows: 

Paracrapy 1. Respondent, French Sardine Co. of California, is a 
corporation, organized and existing under the laws of the State. of 
California, with its principal office and place of business located at 
171-181 Fish Harbor Wharf, Terminal Island, Calif. 

Par. 2. The respondent, since June 19, 1936, has been, and is now, 
engaged in the business of packing, selling, and distributing canned 
sea-food products, principally canned sardines, canned tuna, and 
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canned mackerel and other sea-food products (all of which are here- 
inafter designated as sea-food products) for its own account for resale. 

Par. 3. The respondent sells and distributes its sea-food products 
by two separate and distinct methods. The first and principal method 
is by utilizing intermediaries or brokers who act as respondent’s agents 
in negotiating the sale of its sea-food products at respondent’s prices 
and on respondent’s terms and for which services to respondent such 
intermediaries or brokers are paid commissions or brokerage fees. 
This method of distributing respondent’s commodities is not chal- 
lenged by this complaint. 

The second method, which is challenged by this complaint, is by 
the sale by respondent of its sea-food products direct to buyers who 
are paid by respondent, directly or indirectly, commissions or broker- 
age fees on such purchases. All such buyers referred to herein are 
“direct buyers.” In transactions between respondent and such buyers 
the respondent does not use intermediaries or brokers. 

Such direct buyers transmit their own purchase orders for such sea- 
food products directly to the respondent. The respondent thereafter 
invoices and ships such commodities to such buyers from whom re- 
spondent collects the purchase price of the merchandise. 

Some such buyers, upon receipt of such sea-food products from 

_ respondent, warehouse such commodities in their own warehouses or 
in public warehouses, and insure the commodities at their own expense 
and in their own names and for their own account against contingent 
loss or damage. Some such direct buyeys designate themselves as. 
brokers but are not brokers in fact. Contrary to the manner in which 
a broker operates such buyers purchase and resell for their own account 
taking title to and assuming all risk incident to ownership. 

Par. 4. The respondent, since June 19, 1936, in the course and 
conduct of its said business, has sold and distributed a substantial 
portion of its sea-food products through intermediaries or brokers to 
buyers, and also directly to buyers located in States other than the 
State in which respondent is located, and as a result of said sales and 
the respondent’s instructions such commodities have been shipped and 
are now shipped and transported across State lines to such buyers so 
located. 

Par. 5. The respondent, since June 19, 1936, in connection with the 
interstate sale of its sea-food products has been, and is now, paying or 

- granting, or has paid or granted, directly or indirectly, commissions, 

brokerage or other compensation or allowances or discounts in leu 
thereof to buyers on their own purchases of respondent’s sea-food 
products. Such buyers have purchased respondent’s sea-food prod- 
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ucts in their own name and for their own respective accounts for 
resale. 

Par. 6. The acts and practices of the respondent, French Sardine 
Co. of California, a corporation, in promoting the sale of its sea-food 
products by paying to buyers, directly or indirectly, commissions, 
brokerage or other compensation or allowances or discounts in leu 
thereof, as set forth above are in violation of subsection (c) of section 
2 of the Clayton Act as amended. 


Report, Frnpinvs as TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled, “An act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (Rob- 
inson-Patman Act), and by virtue of the authority vested in the 
Federal Trade Commission by the aforesaid act, the Federal Trade 
Commission on August 5, 1946, issued and subsequently served its 
complaint in this proceeding upon the respondent, French Sardine 
Co. of California, a corporation, charging it with the violation of 
subsection (c) of section 2 of the Clayton Act as amended by the 
Robinson-Patman Act. After the issuance of said complaint, the 
respondent filed an answer thereto admitting all the material allega- 
tions of fact set forth in said complaint and waiving intervening pro- 
cedure and further hearing as to said facts. Thereafter, this pro- 
ceeding regularly came on, for final hearing before the Commission 
upon said complaint and answer thereto; and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, French Sardine Co. of California, is 
a corporation organized and existing under the laws of the State of 
California, with its principal office and place of business located at 
171-181 Fish Harbor Wharf, Terminal Island, Calif. 

Par. 2. The respondent, since June 19, 1936, has been, and is now, 
engaged in the business of packing, selling, and distributing canned 
sea-food products, principally canned sardines, canned tuna, and 
canned mackerel and other sea-food products, all of which are here- | 
inafter referred to as “sea-food products.” 

Par. 3. Respondent causes said sea-food products, when sold by it, 
to be transported from its aforesaid place of business in the State of 
California to purchasers thereof located in various other States of 
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the United States. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said sea-food products in 
commerce among and between the various States of the United States. 

Par. 4. Respondent sells said sea-food products through legitimate 
intermediaries who act as its agents and to whom are paid commissions 
and brokerage fees for the services so rendered. In addition, respond- 
ent also sells its sea-food products to direct buyers who purchase for 
their own accounts for resale. 

Par. 5. The respondent, since June 19, 1936, in connection with 
the sale of its sea-food products in interstate commerce, has sold its 
sea-food products to direct buyers who purchase respondent’s sea- 
food products in their own names and for their own accounts for re- 
sale. During the time mentioned herein, respondent has paid or 
granted to such direct buyers, directly or indirectly, commissions or 
brokerage, or other compensation, allowances, or discounts in lieu 
thereof, on such purchases made in their own names and for their 
own accounts for resale. 

Such direct buyers transmit their own purchase orders for sea-food 
products direct to respondent who invoices and ships such sea-food 
products direct to such buyers and collects the purchase price from 
them. Some of such buyers, upon receipt of such sea-food products 
from respondent, warehouse such commodities in their own ware- 
houses or in public warehouses and insure the commodities at their 
own expense and in their own names and for their own accounts 
against contingent loss or damage. Some such direct buyers desig- 
nate themselves as “brokers” but are not brokers in fact. Contrary 
to the manner in which a broker operates, such buyers purchase and 
resell for their own accounts, taking title to and assuming all risk 


incident to ownership. 
CONCLUSION 


The paying and granting by the respondent, directly or indirectly, 
of commissions or brokerage, or other compensation, allowances, or 
discounts in lieu thereof, to buyers of its sea-food products who 
purchase such sea-food products in their own names and for their 
own accounts for resale, as hereinabove found, are in violation of 
subsection (c) of section 2 of the Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and answer of the respond- 
ent, which answer admits all the material allegations of fact set 
forth in said complaint and waives all intervening procedure and 
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further hearing as to said facts, and the Commission having made 
its findings as to the facts and its conclusion that said respondent has 
violated the provisions of subsection (c) of section 2 of the act of 
Congress entitled, “An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (the Clayton Act), as amended by an act of Congress 
approved June 19, 1936 (Robinson-Patman Act) : 

It is ordered, That the respondent, French Sardine Co. of California, 
a corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device in connection with 
the sale and distribution of canned sardines, canned tuna, and canned 
mackerel and other sea-food products in commerce as “commerce” is 
defined in the aforesaid Clayton Act, do forthwith cease and desist 
from: 

Paying or granting, directly or indirectly, to any buyer, anything 
of value as a commission or brokerage, or any compensation, allow- 
ance, or discount in lieu thereof, upon purchases made for such buyer’s 
own account. 

It is further ordered, That the respondent shall, within 60 days 
after service upon. it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In toe Marrer or 


FRANK M. CONKLIN, TRADING AS BEAU PEEP 
PRODUCTS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5435. Complaint, Apr. 22, 1946—Decision, Oct. 8, 1946 


Where an individual engaged in the interstate sale and distribution of a product 
designed for the cleaning of babies’ white shoes; through advertisements 
in periodicals or newspapers and in other advertising, media, directly and 
by implication— 

Represented that his said product would not rub off and was safe; that no dust 
particles or powder would rub off or result from shoes treated with the prod- 
uct, so as to create an allergic reaction or condition affecting human beings; 
that it had been subjected to heat treatment sufficient to destroy all bac- 
teria, and that even were a baby to chew or put into its mouth shoes treated 
with its said cleaner there would be no danger of infection; and that such 
sterility or freedom from bacteria remained unchanged in the product even 
after it had been subjected to use in the customary manner ; 

The facts being that said product, when applied to baby shoes, would absorb any 
harmful bacteria present on the dauber, cloth or leather of the shoe; it was 
not nonallergic, in that it was not a substance to which no individuals would 
or could exhibit allergy ; it would rub off after having been applied to leather 
or cloth and subjected to a rubbing action; and it was not pasteurized in the 
sense that it was completely sterile, or free from harmful bacteria since it 
lost any condition of sterility after it had been subjected to customary use; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby to induce purchase of substantial quantities of said product : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. Morton Nesmith for the Commission. 
O'Hara, Junge & Lehman, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that Frank M. Conklin, indi- 
vidnally and trading as Beau Peep Products, hereinafter referred to 
as respondent, has violated the provisions of the Federal Trade Com- 
mission Act, and it appearing to the Commission that a proceeding by 
it would be in the interest of the public, hereby issues its complaint, 
stating its charges in that respect as follows: 


734584—49— vol. 48316 


196 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 43 F. T. C. 


Paracraru 1. The office and principal place of business of the re- 
spondent, Frank M. Conklin, individually and trading as Beau Peep 
Products, is located at 5642 Lake Park Avenue in the city of Chicago, 
State of Illinois. The respondent is now and has for several years last 
past been engaged in the sale and distribution of a. product designated 
for the cleaning of babies’ white shoes. Respondent causes said prod- 
uct when sold to be shipped from his place of business in Illinois to 
dealers located in various other States of the United States and the 
District of Columbia. Said dealers in turn sell said product to the 
general public. 

Respondent maintains, and at all times mentioned herein has main- 
tained a course of trade in said product in commerce between and 
among the various States of the United States and the District of 
Columbia. 

Par. 2. In the course and conduct of the aforesaid business and for 
the purpose of inducing the purchase of his products, respondent has 
published and circulated, or caused to be published and circulated 
among purchasers or prospective purchasers in other States of the 
United States and in the District of Columbia many false and deceptive 
statements and representations with respect to his product. Such 
statements and representations have been and are being published and 
circulated by means of advertisements in magazines or newspapers and 
in other advertising media, all of general circulation, by the United 
States mails, and by various other means in commerce, as commerce is 
defined in the Federal Trade Commission Act. Among and typical 
of the aforesaid false, misleading and deceptive statements and repre- 
sentations are the following: 


Now Mommy does not worry when I chew my little shoes! 


It’s Pasteurized For Your 
Child’s Safety 


(Picture of baby reaching for shoes) 


Beau-Peep Pure White Baby Shoe Cleaner is scientifically prepared and pas- 
teurized for your child’s safety . . . and you needn’t worry when your toddling 
tot begins to chew his little shoes * * ¥%, 

Will not rub off * * ¥*, 

Non-allergic type. 

Safe. 

Contains no harmful ingredients. 


Par. 3. Through the use of the aforesaid statements and repre- 
sentations and others similar thereto but not specifically set out herein, 
respondent has represented and represents, directly and by implica- 
tion, that his said product will not rub off; that it is safe; that no dust 
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particles or powder will rub off or result from shoes treated with the 
product so as to create an allergic reaction or condition affecting hu- 
man beings; that said product has been subjected to heat treatment 
sufficient to destroy all bacteria that might have been present therein, . 
and that even were a baby to chew or put into its mouth shoes that 
have been treated with respondent’s said cleaner there would be no 
danger of infection, all bacteria having been killed in the scientific 
preparation of the cleaner, and that the condition and quality of 
sterility or freedom from bacteria remain unchanged in the product 
even after it has been subjected to use in the customary manner. 

Par. 4. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact respondent’s said product 
is not absolutely safe and when applied to baby shoes it will absorb 
any harmful bacteria present on the dauber, cloth or leather of the 
shoe. Said product is not nonallergic, that is, the product is not a 
substance to which no individuals would or could exhibit allergy. 
The product will rub off after having been applied to leather and sub- 
jected to a rubbing action. Respondent’s product is not pasteurized in 
the sense that it is completely sterile, that is, free from unsafe and 
harmful bacteria, for the product loses any condition of sterility after - 
it has been subjected to use in the customary manner. 

Par. 5. The use by the respondent of the aforesaid false, misleading 
and deceptive statements and representations with respect to said 
product, published and distributed as aforesaid has had and now has 
the capacity and tendency to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements, representations and advertisements are true, and 
thereby induces the purchase by the public of substantial quantities of 
respondent’s said product. 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Reprort, Frnprnes as to THE Facrs, and Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 22, 1946, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Frank M. Conklin, individually and trading as Beau Peep Products, 
charging him with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent’s answer, the 
‘Commission, by order entered herein, granted respondent’s request 
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for permission to withdraw said answer and to substitute therefor 
an answer admitting all the material allegations of fact set forth in 
said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was duly filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on the said complaint and 
the substitute answer, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes its findings 
as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The office and principal place of business of the re- 
spondent, Frank M. Conklin, individually and trading as Beau Peep 
Products, is located at 5642 Lake Park Avenue in the city of Chicago, 
State of Illinois. The respondent is now and has for several years 
last past been engaged in the sale and distribution of a product de- 
signed. for the cleaning of babies’ white shoes. Respondent causes 
said product when sold to be shipped from his place of business in 
Illinois to dealers located in various other states of the United States 
and the District of Columbia. Said dealers in turn sell said product 
to the general public. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said product in commerce between and 
among the various states of the United States and the District of 
Columbia. 

Par. 2. Inthe course and conduct of the aforesaid business and for 
the purpose of inducing the purchase of his product, respondent has 
published and circulated, or caused to be published and circulated 
among purchasers or prospective purchasers in other states of the 
United States and in the District of Columbia, many statements and 
representations with respect to his product. Such statements and 
representations have been and are being published and circulated by 
means of advertisements in magazines or newspapers and in other ad- 
vertising media, all of general circulation, by the United States mails, 
and by various other means in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. Among and typical of the 
aforesaid statements and representations are the following: 


Now Mommy does not worry when I chew my little shoes: 


[ 


It’s Pasteurized For Your 
Child’s Safety 


(Picture of baby reaching for shoes) 
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Beau-Peep Pure White Baby Shoe Cleaner is Scientifically prepared and pasteur- 
ized for your child’s safety * * * and you needn’t worry when your toddling 
tot begins to chew his little shoe * * *, 

Will not- rub ‘om! * =*" = 

Non-allergie type. 

Safe. 

Contains no harmful ingredients. 

Par. 3. Through the use of the aforesaid statements and representa- 
tions and others similar thereto but not specifically set out herein, 
respondent has represented and represents, directly and by implica- 
tion, that his said product will not rub off; that it is safe; that no dust 
particles or powder will rub off or result from shoes treated with the 
product so as to create an allergic reaction or condition affecting 
human beings; that said product has been subjected to heat treatment 
sufficient to destroy all bacteria that might have been present therein, 
and that even were a baby to chew or put into its mouth shoes that 

-have been treated with respondent’s said cleaner there would be no 
danger of infection, all bacteria having been killed in the scientific 
preparation of the cleaner, and that the condition and quality of ster- . 
ility or freedom from bacteria remain unchanged in the product even 
after it has been subjected to use in the customary manner. 

Par. 4. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact respondent’s said product 
is not absolutely safe and when applied to baby shoes it will absorb any 
harmful bacteria present on the dauber, cloth, or leather of the shoe. 
Said product is not nonallergic, that is, the product is not a substance 
to which no individuals would or could exhibit allergy. The product 
will rub off after having been applied to leather or cloth and subjected 
to a rubbing action. Respondent’s product will rub off after having 
been applied to leather or cloth and subjected to a rubbing action. 
Respondent’s product is not pasteurized in the sense that it is com- 
pletely sterile, that is, free from unsafe and harmful bacteria, for 
the product losses any condition of sterility after it has been subjected 
to use in the customary manner. 

Par. 5. The use by the respondent of the aforesaid false, misleading 
and deceptive statements and representations with respect to said 
product, published and distributed as aforesaid, has had and now has 
the capacity and tendency to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements, representations and advertisements are true, and 
thereby induces and has induced the purchase by the public of substan- 
tial quantities of respondent’s said product. 
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The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the substitute 
answer of the respondent, in which substitute answer respondent 
admits all the material allegations of fact set forth in said complaint, 
and states that he waives all intervening procedure and further hear- 
ing as to said facts, and the Commission having made its findings as. 
to the facts and conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Frank M. Conkhn, individually 
- and trading as Beau Peep Products or trading under any other name, 
and his representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
and distribution of his Beau Peep Baby Shoe Cleaner or any other 
preparation of substantially similar composition in commerce as 
“commerce” is defined in the Federal Trade Commission Act, whether 
sold under the same or any other name, do forthwith cease and desist 
from: 

1. The use of the term “Non-allergic,” either alone or in connection 
with the word “type,” or the use of any other word or term of similar 
import or meaning to designate or describe respondent’s preparation 
Beau Peep Baby Shoe Cleaner or any other preparation of substan- 
tially similar composition, or representing in any other manner, either 
directly or by implication, that said preparation is a substance to 
which no individuals exhibit allergy. 

2. Representing, directly or by implication, that respondent’s prep- 
aration Beau Peep Baby Shoe Cleaner or any other preparation of 
substantially similar composition will not rub off when applied to 
leather or cloth or that it will not give off a white powder when sub- 
pated to a rubbing action. 

3. Representing, directly or by implication, either through the use 
of the word “Pastonrized? or any other word of similar import or 
meaning to designate or describe ‘said preparation, or in any other 
manner, that respondent’s preparation Beau Peep Baby Shoe Cleaner 
or any hee preparation of substantially similar composition is sterile 
and free from unsafe and harmful bacteria under conditions of use 
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or that it will retain a sterile condition when subjected to use in the 
usual and customary manner or will afford protection from germs 
or bacteria with which it may come in contact. ' 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE MArrer OF 


GERALD A. RICE DOING BUSINESS AS OFFICE OF 
CIVIL PREPARATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 53821. Complaint, May 19, 1945—Decision, Oct. 10, 1946 


Where an individual engaged in the interstate sale and distribution of correspond- 
ence courses of study for examinations for United States civil service 
positions— 

(a) Falsely represented through use of the trade-name “Office of Civil Prepara- 
tion” and the designations “Chief Special Agent,” “Director,” and ‘Assistant 
Director “in correspondence with prospective purchasers, and through the 
use of a spread eagle design which simulated the Great Seal of the United 
States, and other emblems of the United States Government, on his letter- 
heads, advertising material and application blanks, that his so-called Office 
of Civil Preparation was a branch of or connected with the United States 
Civil Service Commission or some agency of the United States Government ; 

(») Represented inaccurately and misleadingly in advertisements distributed 
to prospective students throughout the northwestern states that thousands 
of positions were then available in hundreds of branches of the United 
States Civil Service and that vacancies existed in the specific positions he 
listed; that a common school education was usually sufficient to fill positions 
in the civil service, including such listed positions; and that said positions 
were available because of vacancies due to death, retirements and normal 
Government expansion and might be obtained through his “Office of Civil 
Preparation” ; 

The facts being that most of the positions listed by him require special training 
and qualifications ; the number of vacancies does not run into thousands, and 
many conditions other than death, age, and retirement govern the placement 
of new employees in civil service; no examinations were contemplated in 
the near future for a number of the positions listed for the reason that the 
registers therefor contained sufficient names to fill all vacancies; and an- 
nouncements for many examinations are made for which only persons haying 
veteran preference are eligible; 

With tendency and capacity to confuse, mislead, and deceive members of the 
public into the erroneous belief that such representations were true, and of 
inducing them to purchase his courses of study and instruction on account 
thereof : ; 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. Clyde M. Hadley, trial examiner. 
Mr. William M. Pencke for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
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Trade Commission having reason to believe that Gerald A. Rice, an 
individual, doing business under the Name of Office of Civil Prepara- 
tion, hereinafter referred to as respondent, has violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapyH 1. Respondent, Gerald A. Rice, is an individual, trading 
and doing business under the name and style of Office of Civil Prepara- 
tion, with his office and principal place of business in the city of 
Spokane and State of Washington; his mailing address being Room 
418, Spokane Hotel, Spokane, Wash. 

Par. 2. For more than 4 years last past, respondent had been en- 
gaged in tiie sale and distribution in commerce between and among the 
various States of the United States of courses of study and instruction 
intended for preparing students thereof for examination for certain 
civil-service positions under the United States Government, which said 
courses were pursued by correspondence through the medium of the 
United States mail. Respondent, in the course and conduct of said 
business during the time aforesaid, caused his said courses of study and 
instruction to be transported from his said place of business in the 
State of Washington to, into and through States of the United States 
other than Washington to the purchasers thereof in such other States. 
There has been at all times mentioned herein a course of trade in said 
courses of instruction so sold and distributed by respondent in com- 
merce between and among the various States of the United States. 

Par. 3. In the sale of said courses of study and instruction respond- 
ent made use of printed advertising matter and letters mailed or dis- 
tributed to prospective students throughout the northwestern States of 
the United States in and by which various false, misleading, and decep- 
tive representations were made in regard to said courses of study and 
matters and things connected therewith. Typical of such representa- 
tions were the following: 

CIVIL SERVICE 
MEN—WOMEN—18 to 45 YEARS OF AGE 


MANY OPPORTUNITIES 
COMMON SCHOOL EDUCATION USUALLY SUFFICIENT 


Railway Mail Clerk Storekeeper-Gauger Immigrant Inspector 
Postal Laborer Customs Positions Telephone Operator Jr. 
Post Office Clerk File Clerk Meat Inspector 

City Mail Carrier Social Security Positions Forest and Field Clerk 
Rural Mail Carrier Internal Revenue Income Tax Auditor 
Stenographer Immigration Clerk Junior Graduate Nurse. 
Typist Customs Inspector 


Postmaster Customs Patrol Inspector 
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If you want to be ready to fill one of the next thousands of jobs with the Govern- 
ment that must be filled from time to time due to death, retirements, and normal 
Government expansion, fill in the attached card and mail at once. 


Above are a few of the 900 different Office of Civil Preparation 


kinds of Goy’t jobs Box 1000 
Spokane, Washington 


A Few of the Many Desirable Positions in Federal Civil Service 


Border Patrol Chauffeur Mechanic 
Customs Inspector Fingerprint Classifier 
Park Ranger Railway Mail Clerk 
Forest & Field Clerk Post Office Clerk 
Revenue Agent R. F. D. Carrier 
Distillery Inspector Civil Service Examiner 
Meat Inspector Telephone Operator 
Prison Guard Weather Bureau 


GOVERNMENT POSITIONS 
ATTENTION !! 


Wanted at once: Men and Women, ages 18 to 45, who are interested in the 
Government Service as a career. 

On his letterheads, advertising material, and application blanks, re- 
spondent used the spread-eagle design in imitation of the Great Seal 
of the United States and other emblems of the United States Govern- 
ment; and in conducting correspondence with prospective purchasers 
of said courses of study, respondent used, among others, such designa- 
tions as “Chief Special Agent,” “Director,” and “Assistant Director.” 

Par. 4. By means of the foregoing statements and representations 
and others to the same effect not herein set out, respondent represented 
and implied that the “Office of Civil Preparation” was a branch of, 
or was connected with, the United States Government or the Civil 
Service Commission of said Government; that at the time of the dis- 
semination of respondent’s advertisements thousands of positions were 
available in hundreds of branches of the United States civil service 
and that vacancies existed in the specific positions listed in respond- 
ent’s advertising material; that a common-school education was usu- 
ally sufficient to fill positions in the civil service, including the 
positions listed by respondent; that said positions were available 
because of vacancies due to death, retirements, and normal government 
expansion and may be obtained through respondent’s Office of Civil 
Preparation. 

Through the use of the simulation of the official United States Gov- 
ernment insignia, the trade name, “Office of Civil Preparation,” and 
the designations “Chief Special Agent,” “Director,” and “Assistant 
Director,” the respondent represented and implied that respondent’s 
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so-called Office of Civil Preparation was a branch of, or connected 
with, the United States Civil Service Commission or some agency of 
the Government of the United States. 

When making personal calls upon prospective purchasers of his 
said course of study, respondent stated that he was a Government man 
or implied that he was connected with the United States Government ; 
that civil-service positions were immediately available and that he 
could place said prospective students in such Government positions. 

Par. 5. In truth and in fact, all of said statements and representa- 
tions were false, deceptive, exaggerated, and misleading. Said Office 
of Civil Preparation was not connected with nor a part of any branch 
or agency of the United States Government. Respondent Gerald A. 
Rice operated said business solely for the purpose of selling courses of 
study designed to prepare students thereof for civil-service examina- 
tions; he was not a Government man or employee of the United States 
Civil Service Commission or any other branch of the United States 
Government and had no power or authority whatever to promise, or 
place any person in, civil-service positions. The words “Office of 
Civil Preparation,” as used in said trade name, the spread-eagle de- 
signs reproduced in the advertising material, and the use of official 
designations were all grossly misleading and created the impression 
and belief among members of the purchasing public that respondent 
was officially connected with or that his business constituted a part of 
the United States Government or the United States Civil Service 
Commission. 

The representation that a common-school education was usually 
sufficient to obtain civil-service positions was inaccurate and mislead- 
ing particularly with respect to the positions listed in respondent’s 
advertising material. In truth and in fact, most of said positions re- 
quire special training and qualifications. 

The representation that thousands of positions were available, in- 
cluding those specifically listed by respondent, due to death, retire- 
ment, and normal government expansion was exaggerated and 
misleading. While some vacancies occur due to the circumstances 
described by respondent, their number does not run into thousands; 
there are, moreover, many conditions prevailing which govern the 
placement of new employees in civil service other than those of death, 
age, and retirement. 

In truth and in fact, no examinations had been held for some time or 
were contemplated in the near future for a number of the positions 
listed by respondent in his advertisements for the reason that the 
registers for said respective positions contained sufficient names to 
fill all vacancies. Moreover, announcements for many examinations 
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are made for which only persons having veteran preference are 
eligible. 

Par. 6. The use by the respondent of the representations aforesaid, 
has had the tendency and capacity to confuse, mislead, and deceive 
members of the public into the erroneous and mistaken belief that such 
representations were true, and induced them to purchase respondent’s 
courses of study and instruction in said commerce on account thereof. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, were all to the prejudice and injury of the public and consti- 
tuted unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Finpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 19, 1945, issued and sub- 
sequently served its complaint in this proceeding upon respondent 
Gerald A. Rice, charging him with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said. 
Act. On May 3, 1946, the Commission granted respondent’s motion 
to file his answer out of time, in which answer he admitted all the 
material allegations of fact set forth in said complaint and waived 
all intervening procedure and further hearings as to said facts. 
Thereafter the proceeding regularly came on for final hearing before 
the Commission on the said complaint and the answer thereto, and 
the Commission, having fully considered the matter and being fully 
advised in the premises finds that this proceeding is in the interest of 
the public and makes this, its findings as to the facts and its conclusion 
drawn therefrom. 

FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Gerald A. Rice, is an individual, trading 
and doing business under the name and style of Office of Civil Prepara- 
tion, with his office and principal place of business in the city of 
Spokane and State of Washington; his mailing address being Room 
418, Spokane Hotel, Spokane, Wash. 

Par. 2. For more than 4 years last past, respondent had been en- 
gaged in the sale and distribution in commerce between and among the 
various States of the United States of courses of study and instruction 
intended for preparing students thereof for examination for certain 
civil-service positions under the United States Government, which 
said courses were pursued by correspondence through the medium of 
the United States mails. Respondent, in the course and conduct of 
said business during the time aforesaid, caused his. said courses of 


Ne tie a a ace en 


OFFICE OF CIVIL PREPARATION 207 
202 Findings 


study and instruction to be transported from his said place of business 
in the State of Washington to, into and through States of the United 
States other than Washington to the purchasers thereof in such other 
States. There has been at all times mentioned herein a course of 
trade in said courses of instruction so sold and distributed by respond- 
ent in commerce between and among the various States of the United 
States. 

Par. 3. In the sale of said courses of study and instruction respond- 
ent made use of printed advertising matter and letters mailed or dis- 
tributed to prospective students throughout the northwestern States 
of the United States in and by which various false, misleading and 
deceptive representations were made in regard to said courses of study 
and matters and things connected therewith. Typical of such repre- 
sentations were the following: 


CIVIL SERVICE 
MEN—WOMEN—18 to 45 YHARS OF AGE 
MANY OPPORTUNITIES 
COMMON SCHOOL EDUCATION USUALLY SUFFICIENT 


Railway Mail Clerk Storekeeper-Gauger Immigrant Inspector 
Postal Laborer Customs Positions Telephone Operator Jr. 
Post Office Clerk File Clerk Meat Inspector 

City Mail Carrier Social Security Positions Forest and Field Clerk 
Rural Mail Carrier Internal Revenue Income Tax Auditor 
Stenographer Immigration Clerk Junior Graduate Nurse 
Typist Customs Inspector 

Postmaster * Customs Patrol Inspector 


If you want to be ready to fill one of the next thousands of jobs with the Govern- 
ment that must be filled from time to time due to death, retirements, and normal 
Government expansion, fill in the attached card and mail at once. 


Above are a few of the 900 different Office of Civil Preparation 


kinds of Goy’t jobs Box 1000 
Spokane, Washington 


A Few of the Many Desirable Positions in Federal Civil Service 


Border Patrol Chauffeur Mechanic 
Customs Inspector Fingerprint Classifier 
Park Ranger Railway Mail Clerk 
Forest & Field Clerk Post Office Clerk 
Revenue Agent R. F. D. Carrier 
Distillery Inspector Civil Service Examiner 
Meat Inspector Telephone Operator 
Prison Guard Weather Bureau 


GOVERNMENT POSITIONS 
ATTENTION !! 


Wanted at once: Men and Women, ages 18 to 45, who are interested in the 
Government Service as a career. 
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On his letterheads, advertising material, and application blanks, re- 
spondent used the spread-eagle design in imitation of the Great Seal 
of the United States and other emblems of the United States Govern- 
ment; and in conducting correspondence with prospective purchasers 
of said courses of study, respondent used, among others, such designa- 
tions as “Chief Special Agent,” “Director,” and “Assistant Director.” 

Par. 4. By means of the foregoing statements and representations 
and others to the same effect not herein set out, respondent represented 
and implied that the “Office of Civil Preparation” was a branch of, or 
was connected with, the United States Government or the Civil Service 
Commission of said Government; that at the time of the dissemination 
of respondent’s advertisements thousands of positions were available 
in hundreds of branches of the United States civil service and that 
vacancies existed in the specific positions listed in respondent’s ad- 
vertising material; that a common school education was usually suffi- 
cient to fill positions in the civil service, including the positions listed 
by respondent; that said positions were available because of vacancies 
due to death, retirements, and normal government expansion and may 
be obtained through respondent’s Office of Civil Preparation. 

Through the use of the simulation of the official U. S. Government 
insignia, the trade name, “Office of Civil Preparation” and the desig- 
nations “Chief Special Agent,” “Director,” and “Assistant Director,” 
the respondent represented and implied that respondent’s so-called 
Office of Civil Preparation was a branch of, or connected with, the 
United States Civil Service Commission or some agency of the Govern- 
ment of the United States. 

When making personal calls upon prospective purchasers of his said 
courses of study, respondent stated that he was a Government man or 
implied that he was connected with the United States Government; 
that civil-service positions were immediately available and that he 
could place said prospective students in such Government positions. 

Par. 5. In truth and in fact, all of said statements and representa- 
tions were false, deceptive, exaggerated and misleading. Said Office 
of Civil Preparation was not connected with nor a part of any branch 
or agency of the United States Government. Respondent Gerald A. 
Rice operated said business solely for the purpose of selling courses of 
study designed to prepare students thereof for civil-service exam- 
inations; he was not a Government man or employee of the United 
States Civil Service Commission or any other branch of the United 
States Government and had no power or authority whatever to prom- 
ise, or place any person in, civil-service positions. The words “Office 
of Civil Preparation,” as used in said trade name, the spread-eagle 
designs reproduced in the advertising material, and the use of official 
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designations were all grossly misleading and created the impression 
and belief among members of the purchasing public that respondent 
was officially connected with or that his business constituted a part of 
the United States Government or the United States Civil Service 
Commission. 

The representation that a common-school education was usually 
sufficient to obtain civil-service positions was inaccurate and mislead- 
ing particularly with respect to the positions listed in respondent’s 
advertising material. In truth and in fact, most of said positions re- 
quire special training and qualifications. 

The representation that thousands of positions were available, in- 
cluding those specifically listed by respondent, due to death, retire- 
ment, and normal government expansion was exaggerated and mis- 
leading. While some vacancies occur due to the circumstances de- 
scribed by respondent, their number does not run into thousands; 
there are, moreover, many conditions prevailing which govern the 
placement of new employees in civil service other than those of death, 
age and retirement. 

In truth and in fact, no examinations had been held for some time or 
were contemplated in the near future for a number of the positions 
listed by respondent in his advertisements for the reason that the 
registers for said respective positions contained sufficient names to fill 
all vacancies. Moreover, announcements for many examinations are 
made for which only persons having veteran preference are eligible. 

Par. 6. The use by the respondent of the representations aforesaid, 
has had the tendency and capacity to confuse, mislead and deceive 
members of the public into the erroneous and mistaken belief that such 
representations were true, and induced them to purchase respondent’s 
courses of study and instruction in said commerce on account thereof. 


CONCLUSION 


The acts and practices of the respondent as herein found were all to 
the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint and states that he waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and con- 


210 FEDERAL TRADE COMMISSION DECISIONS 
Order 43. TAC: 


clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, That respondent, Gerald A. Rice, his representatives, 
agents, and employees, directly or through any corporate or other 
device in connection with the offering for sale, sale and distribution 
in commerce, as “ecommerce” is defined in the Federal Trade Commis- 
sion Act of courses of study and instruction intended for preparing 
students thereof for examinations for Civil Service positions under 
the United States Government, or any similar courses of study, do 
forthwith cease and desist from: 

1. Representing, directly or by implication, that respondent has 
any connection with the United States Government or any branch or 
agency thereof, through the use of the term “Office of Civil Prepara- 
tion,” or any other term of similar import or meaning, as a trade name 
or as a part thereof. 

2. Representing, directly or by implication, that respondent has any 
connection with the United States Government or any branch or 
agency thereof, through the use of the terms “Chief Special Agent,” 
“Director,” “Assistant Director,” or any other term of similar import 
or meaning, to designate or describe respondent or any of his repre- 
sentatives or salesmen. 

3. Representing, through the use of emblems or other picturizations 
resembling or simulating official United States Government insignia, 
that respondent is connected with the United States Government or 
any branch thereof. 

4. Representing in any manner, either directly or by implication, 
that respondent has any connection with the Government of the 
United States, or any branch thereof, including the Civil Service Com- 
mission. 

5. Representing, directly or by implication, that the number of 
positions available in the United States Civil Service or any branch 
thereof is greater than is actually the fact. 

6. Representing, directly or by implication, that respondent is 
authorized by the Civil Service Commission to qualify applicants for 
government positions or that jobs in the United States Civil Service 
can be obtained through respondent or by completing respondent’s 
courses of study. 

se Representing, directly or by implication, that certain specified 
civil-service positions are open and available to students of respond- 
ent’s courses of study when in fact such positions are not open and 
available or when positions are such that students of respondent’s 
courses are not properly qualified. 
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8. Representing, directly or by implication, that examinations for 
positions in United States civil service are held at more frequent 
intervals than is actually the fact or that the positions listed by re- 
spondent are immediately available or that respondent can place 
applicants in such positions. 

9. Representing, directly or by implication, that a common school 
education is sufficient to qualify applicants for all positions listed 
by respondent. 

10. Misrepresenting in any manner the positions or opportunities 
for employment in civil-service positions of students of respondent’s 
courses of study. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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In THe MaArrer oF 


CENTURY TRAVEL SERVICE, INC., AND HARRY CRAIG 
COOPER AND JOSEPH C. COOPER, JR., TRADING UNDER 
THE NAMES OF CENTURY TRAVEL SERVICE, ETC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5299. Complaint, Mar. 27, 1945—Decision, Oct. 11, 1946 


Where a corporation, and two individuals, officers thereof, engaged as travel 
and tour agents in competitive solicitation and sale of transportation, hotel 
accommodations, and various services to tourists in other States, and in 
soliciting particularly and as their principal business, as a result of recent 
wartime restrictions on travel, “packaged tours” to Miami Beach, Florida, 
i. e., travel trips, the price of which included transportation, hotel reserva- 
tions, baggage and passenger transfers between terminals and hotels, sight- 
seeing trips, visits to night clubs, and similar things; through advertising 
circulars disseminated by mail and displayed in railroad terminals and 
other transportation centers— 

(a) Falsely represented that their tours were sanctioned or approved by some 
governmental agency through use of the word “APPROVED”, in connection 
with the words “Century Travel Service—De Luxe Tours”; 

With the effect of causing a substantial number of people, in view of the Goy- 
ernment’s policy of restricting unnecessary travel in the interest of the 
war effort, to believe that such tours had approval or sanction of the Office 
of Defense Transportation or some authorized governmental transportation 
agency, and with the capacity and tendency so to do; 

(6) Represented through statement in their said circular “8 DAYS Inclusive 
Rate $79.95 up” and “14 DAYS Inclusive Rate $89.95” that said Leane were 
actually “inclusive” and represented the total cost; 

The facts being that their rates for 8 days ran from $79.95 up, and for 14 days 
from $89.95 up, and the “inclusive rate” was not in fact inclusive, inasmuch 
as a tax of $8.03 per person was added, the statement as to which, in much 
smaller type near the bottom of the circular, if not observed, was called 
to the attention of the prospective purchaser only when arrangements for 
tour were being negotiated ; 

(c) Represented through said circular that “Century Travel Service was estab- 
lished in 1921”; the facts being the corporation in question was organized 
in 1940; and the travel business carried on by the aforesaid two individuals, 
trading as “Century Travel Service,” ete., was organized in 1942; 

(d) Falsely represented through a headline in heavy type, in their said circular, 
reading “15 SPECIAL FEATURES INCLUDED IN RATES LISTED 
ABOVE” followed by a list of purported special features numbered from 
1 to 15, inclusive, that there were 15 distinct special features available to 
all purchasers of their tours; 

The facts being that certain features, such as “continental breakfast included,” 
were, as disclosed by the circular, “available only at some hotels”; other 
features listed separately in a different form referred to the same thing ; 
and the feature “Travel on Credit, No Money Down, Pay Later,” was not 
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available to their customers, as they did not directly grant credit but only 
suggested that their customers might borrow from a bank to finance the 
trip; 

(e) Stated “(Operated by Century Travel Service, N. Y.),” in immediate con- 

junction with the above-mentioned “15 Special Features,” when as a matter 

of fact, the said “special features” were not operated by them; 

Represented through the listing of some 20 hotels, under a heading “Select 

Hotels” in their circular, that any of such hotels might be selected; when 

in fact during the time in question a large number of the hotels so listed 

were being used by the United States Army; and 

(g) Misleadingly represented their status as authorized or bonded agents through 
legend on their letterheads “CENTURY TRAVEL SERVICE AUTHORIZED 
BONDED AGENTS”: 

The facts being that said corporation was bonded oak i in connection with certain 
travel to Europe; and none of them was an authorized or bonded agent in 
connection with the tours to Florida which represented the principal part 
of their business ; 

With capacity and tendency to mislead and deceive members of the purchasing 
public into the erroneous belief that such representations were true, and 
thereby to cause a substantial number thereof to deal with them, whereby 
trade in commerce was unfairly diverted to them from competitors, includ- 
ing many who do not engage in unfair or deceptive acts or practices in 
commerce, to their injury and that of the public: 

Held, That such acts and practices were all to the prejudice of the public and 
their competitors, and constituted unfair methods of competition in commerce 
and unfair and deceptive acts and practices therein. 


Before Ur. Andrew B. Duvall, trial examiner. 


Mr. Daniel J. Murphy for the Commission. 
Mr. Maz Seltzer, of New York City, for respondents. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Century Travel 
Service, Inc., a corporation, Harry Craig Cooper and Joseph C. 
Cooper, Jr., individuals and copartners trading under the names of 
Century Travel Service, Century Travel Service DeLuxe Tours, Mex- 
ican Advisory Tourist Bureau, and Florida Advisory Hotel Bureau, 
hereinafter referred to as the respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding by 
it. in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent, Century Travel Service, Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York. Respondent, Harry Craig 
Cooper, also known as H. Craig Cooper, residing at 1016 Fifth Avenue, 
New York, N. Y., and his brother, respondent Joseph C. Cooper, drs 
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residing at 1016 Fifth Avenue, New York, N. Y., are individuals and 
copartners trading under the names of Century Travel Service, Cen- 
tury Travel Service DeLuxe Tours, Mexican Advisory Tourist Bureau, 
and Florida Advisory Hotel Bureau. Respondents’ principal office 
and place of business is located at Room 811, 655 Fifth Avenue, New 
York 22, N. Y.; respondents also maintain a mailing address in Jersey 
City, N. J. 

Par. 2. Respondents are now, and have been for several years last 
past, engaged in business as travel and tour agents and in connection 
therewith solicit the sale of, and sell, transportation, hotel accommo- 
dations, and other incidental services. 

Par. 3. Respondents, in connection with the solicitation for the sale, 
and the sale, of transportation, hotel accommodations, and other in- 
cidental services, have maintained, and now maintain, activities of a 
commercial and business nature involving intercourse and communi- 
cation with numerous individuals located in States other than the 
State of New York. Respondents have disseminated, and caused to 
be disseminated, by the United States mails, an advertising circular 
to customers and prospective customers located in States other thar 
the State of New York. Certain of respondents’ customers are located 
in States other than the State of New York, and such customers cause 
orders for tours, money orders, and other property, to be transported 
from their respective States to the respondents’ place of business lo- 
cated in the State of New York. Respondents cause tickets and 
reservations to be transported from the State of New York to cus- 
tomers located in States other than the State of New York. Respond- 
ents maintain, and have maintained for several years last past, a 
course of trade in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of their said business, respond- 
ents are now, and have been, in competition with corporations, firms, 
and individuals engaged in the solicitation for sale, and sale, of trans- 
portation, hotel accommodations, and incidental services, in commerce, 
among and between the various States of the United States and in the 
District of Columbia. Among such competitors are many who do not 
engage in unfair or deceptive acts or practices, in commerce, in con- 
nection with their business. 

Par, 5. In the course and conduct of their business, as above de- 
scribed, respondents solicit the sale of, and sell, “packaged tours,” 
which are travel trips, at an all-inclusive price, including transporta- 
tion, hotel reservations, baggage and passenger transfers between ter- 
minals and hotels, sight-seeing trips, stops at night clubs, etc. 
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During the past few years, because of wartime restrictions on travel, 
respondents have been principally soliciting the sale of, and selling, 
“packaged tours” to Miami Beach, Fla. In connection therewith and 
for the purpose of aiding and promoting the sale, by them, of such 
“packaged tours,” respondents have disseminated, and caused to be dis- 
seminated, by the United States mails, an advertising circular, which 
circular respondents have displayed, and caused to be displayed, in 
railroad terminals and other transportation centers. Respondents in 
said advertising circular make the following representations: 

(1) In the upper right-hand corner of respondents’ circular appears 
the word “APPROVED,” surrounding a circle which reads, “Century 
Travel Service DeLuxe Tours.” Respondents’ representation “AP-— 
PROVED,” as above described, has been made, and is made, for the 
purpose of conveying, and it does convey, the impression that such 
tours are approved or sanctioned by some authorized governmental 
transportation agency. 

In truth and in fact, the United States Government, through its 
authorized agent, the Office of Defense Transportation, has not ap- 
proved nor sanctioned such tours; but on the contrary, due to wartime 
emergency, it has discouraged, and does discourage, the active solicita- 
tion of such travel. 

(2) Respondents’ circular lists the following rates: 

Special 
MIAMI BHACH 
AT AMAZINGLY LOW RATES! !- 


INCLUSIVE 1944-5 

8 DAYS RATE $79. 95 
INCLUSIVE up 

14 DAYS RATE $89. 95 


Respondents’ representations as to such prices have been made for 
the purpose of conveying, and they do convey, the impression that such 
tour rates ran from $79.95 for 8 days to $89.95 for 14 days. 

In truth and in fact, such tour rates for 8 days ran from a mini- 
mum of $79.95 up to $99, 95; and for 14 days ran from $89.95 up to 
$136.95. 

(3) Respondents’ circular advertises “INCLUSIVE RATE.” This 
representation, by respondents, was made, and is made, for the purpose 
of conveying, and it does convey, the impression that such rates were 
in fact inclusive of all charges. 

Tn truth and in fact such rates were not so inclusive of all charges, 
as the bottom of the circular, in smaller type states: “Add U. S. tax 
of $8.03 per person to above rates.” 
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(4) Respondents’ circular states: 


Established 1921 
CENTURY TRAVEL SERVICE 


In truth and in fact Century Travel Service has not been established 
since 1921. 
(5) Respondents’ circular has a heading in heavy type which reads: 


15 SPECIAL FHATURES INCLUDED 
IN RATHS LISTED ABOVH, 


and under which are listed 15 alleged special features. This repre- 
sentation, by respondents, was made, and is made, for the purpose 
of conveying, and it does convey, the impression that there are 15 
distinct special features so listed and that they are all available to all 
customers of respondents’ purchasing such tours. 

In truth and in fact there are not 15 distinct special features so 
listed and all features so listed are not available to all customers of 
respondents’ purchasing such tours; examples: Feature No. 8, the 
free use of beach, beach umbrellas and chairs, is not available to 
all purchasers but is available as the circular itself states, only “at 
some hotels.” Feature No, 11, the continental breakfast, is only, as 
the circular itself states, “included at some hotels.” Feature No. 13 
offers “TRAVEL ON CREDIT, NO MONEY DOWN, PAY 
LATER.” The respondents do not grant such credit, nor do they 
directly make such credit facilities available. Features Nos. 3 and 
15 refer to the same feature of hotel accommodations. 

(6) Respondents’ circular, under the listing of the “15 SPECIAL 
FEATURES,” states, “(Operated by Century Travel Service, New 
York):” 

In truth and in fact the “15 Special Features” are not operated by 
Century Travel Service of New York. 

(7) Respondents’ circular, under a heading “Select Hotels,” lists 
20 hotels, for the purpose of conveying, and it does convey, the im- 
pression that such “Select Hotels,” so listed, are available for selection 
by respondents’ customers. 

In truth and in fact, all such “Select Hotels,” so listed, are not 
available for selection by respondents’ customers; many of such listed 
hotels, for some time past have been taken over by the United States 
armed forces. 

(8) Respondents’ letterheads, at the top thereof, state: 


Century Travel Service 
AUTHORIZED-BONDED AGENTS. 
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In truth and in fact “Century Travel Service” are not “Authorized- 
Bonded Agents.” It is true that Century Travel Service, Inc., is 
bonded, but only in connection with limited travel to Europe; none 
of the respondents, including Century Travel Service, Inc., is an 
authorized bonded agent in connection with tours to Florida, which 
represent the principal part of respondents’ business. 

Par. 6. The acts, practices, and methods of respondents in making 
and using the aforesaid false and misleading statements, representa- 
tions and implications have the capacity and tendency to, and do, 
mislead and deceive members of the public into the erroneous and 
mistaken belief that such statements, representations, and implications 
are true and to cause a substantial number of the purchasing public 
to purchase respondents’ travel services because of such erroneous and 
mistaken belief. Asa result, trade in commerce between and among 
the several States of the United States and in the District of Columbia 
has been unfairly diverted to the respondents from their competitors 
in said commerce, to the injury of said competitors and to the public. 

Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finpines 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 27, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence were introduced before 
an examiner of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, 
answer, testimony and other evidence, report of the trial examiner 
and exceptions thereto, and briefs of counsel (oral argument having 
been requested but subsequently waived) ; and the Commission, hav- 
ing duly considered the matter and being fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 
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Paracraru 1. (a) Respondent Century Travel Service, Inc., is a 
corporation organized and existing under the laws of the State of 
New York, with its office and principal place of business at 501 Fifth 
Avenue, New York, N. Y. This respondent was organized in October 
1940. 

(b) Respondent, Harry Craig Cooper, is an individual residing at 
1016 Fifth Avenue, New York, N. Y. He is president and treasurer 
of the corporate respondent, Century Travel Service, Inc., and is also 
associated with respondent, Joseph C. Cooper, Jr., in a partnership 
organized in January 1942 and trading as Century Travel Service, 
Century Travel Service DeLuxe Tours, Mexican Advisory Tourist 
Bureau, and Florida Advisory Hotel Bureau. 

(c) Respondent, Joseph C. Cooper,.Jr., is an individual residing 
at 1016 Fifth Avenue, New York, N. Y. He is vice president and 
secretary of respondent Century Travel Service, Inc., and is also 
associated with respondent, Harry Craig Cooper, in the aforesaid 
partnership. 

(d) Respondents are now, and for several years last past have been, 
engaged in business as travel and tour agents, and in the conduct of 
this business solicit the sale of, and sell, transportation, hotel accomo- 
dations, and various services to tourists. 

Par. 2. In the course and conduct of said business, respondents 
maintain, and have maintained, activities of a commercial and busi- 
ness nature involving intercourse and communication with numerous 
individuals located in States other than the State of New York, and 
they have disseminated and caused to be disseminated by the United 
States mails an advertising circular to customers and prospective 
customers located in States other than the State of New York. Re- 
spondents cause tickets and reservations to be transported to, and 
receive from, such customers orders for tours, money orders, and 
other property. Respondents maintain, and for several years last 
past have maintained, a course of trade in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, between and among 
various States of the United States and in the District of Columbia. 

Par. 8. Respondents are, and have been, engaged in competition 
with corporations, firms, and individuals who also solicit the sale of, 
and sell, transportation, hotel accommodations, and various services 
to tourists in commerce among and between various States of the 
United States and in the District of Columbia. Among such com- 
petitors are many who do not engage in unfair or deceptive acts or 
practices in commerce in the conduct of such business. 
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Par. 4. (a) In the conduct of their aforesaid business, respondents 
solicit the sale of, and sell, “packaged tours.” These are travel trips 
the price of which includes transportation, hotel reservations, baggage 
and passenger transfers between terminals and hotels, sight-seeing 
trips, visits to night clubs, and similar things. As a result of war- 
time restrictions on travel during the last few years, respondents’ 
principal business has been the sale of such packaged tours to Miami 
Beach, Fla. For the purpose of aiding and promoting the sale of 
these tours, respondents disseminated, as aforesaid, an advertising 
circular and also caused copies of such circular to be displayed in 
railroad terminals and other transportation centers. 

(5) In the upper right-hand corner of respondents’ said circular 
is a design surrounded by the words “Century Travel Service— 
De Luxe Tours” and immediately above this design is the word 
“APPROVED.” Because of the well-known policy of the Govern- 
ment during the past few years in discouraging, limiting, and restrict- 
ing unnecessary travel in the interest of the war effort, the use of the 
word “APPROVED” by respondents in connection with their tours 
has had the capacity and tendency to, and did in fact, cause a sub- 
stantial number of people to believe that such tours had some form 
of approval or sanction by the Office of Defense Transportation or 
some authorized governmental transportation agency. 

(c) Printed in large type near the top of respondents’ said circular 
is the following heading: 

SPECIAL 
MIAMI BEACH 
For Your Vacation 
At Amazingly Low Rates!!! 


a 1944-45 

8 DAYS Inclusive $79.95 

Rate up 

14 DAYS Inclusive $89.95 
Rate 


These statements constitute representations having the capacity 
and tendency to cause a substantial portion of the purchasing public 
to believe that respondents’ tour rates were from $79.95 for 8 days 
to $89.95 for 14 days, and that these prices were actually “inclusive” 
and represented the total cost. In truth and in fact, however, the rates 
for respondents’ tours for 8 days ran from a minimum of $79.95 up 
and for 14 days from $89.95 up. The “inclusive rate” was not in 
fact inclusive, inasmuch as a tax of $8.03 per person was added to 
respondents’ stated rates. The addition of the said tax was disclosed 
in much smaller type near the bottom of the circular, and if not ob- 
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served it was called to the attention of the prospective purchaser 
only when arrangements for such tour were being negotiated with 
respondents. 

(d@) Respondents’ said circular further represents that Century 
Travel Service was “established 1921,” whereas in truth and in fact 
said service was not established in 1921 and, as heretofore found, 
Century Travel Service, Inc., was organized in 1940, and the partner- 
ship composed of respondents Harry Craig Cooper and Joseph C. 
Cooper, Jr., trading as Century Travel Service, Century Travel Serv- 
ice DeLuxe Tours, and under other names, was organized in 1942. 

(e) The aforesaid circular issued by respondents bears a headline 
in heavy type reading: 

15 SPECIAL FEATURES INCLUDED 
IN RATHS LISTED ABOVE 

followed by a list of purported special features numbered from 1 to 15, 
inclusive. Said statement constitutes a representation that there are 
15 distinct special features available to all purchasers of respondents’ 
tours, and such representation has the capacity and tendency to cause 
members of the purchasing public to believe that 15 distinct special 
features are made available by respondents. Asa matter of fact, there 
are not 15 distinct special features, and all features so listed are not 
available to all purchasers of respondents’ tours. For example, the 
feature listed as No. 3, “Room With Twin Beds and Private Bath in 
Miami Beach Hotel,” and feature No. 15, “Also Other Select Hotels 
to Choose From,” refer to the same matter of hotel accommodations; 
feature No. 8, “Free Use of Beach, Beach Umbrellas, Chairs, at Some 
Hotels,” and feature No. 11, “Continental Breakfast Included at Some 
Hotels” are not available to all customers of respondents, for, as dis- 
closed by the circular, they are available only “at some hotels”; feature 
No. 18, “Travel on Credit, No Money Down, Pay Later,” is not a 
feature made available to respondents’ customers, as respondents do 
not directly grant such credit or make credit facilities available to 
their customers, but only suggest that their customers may borrow 
from a bank to finance the trip. 

(7) Respondents’ said circular, after listing the above-mentioned 
“15 Special Features,” states in immediate conjunction therewith 
“(Operated by Century Travel Service, N. Y.).” As a matter of 
fact, the said “special features” are not operated by respondents. 

(7) Respondents’ circular, under a heading “Select Hotels,” lists 
some 20 hotels, thus conveying to customers or prospective customers 
that any of the hotels so listed may be selected. The fact is, however, 
that during the time respondents’ circular was being distributed a 
large number of the hotels so listed were being used by the United 
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_ States Army and were not available for use by respondents’ customers. 

(h) Respondents’ letterheads bear the following legend: 

Century Travel Service 
Authorized-Bonded Agents 

It is true that Century Travel Service, Inc., is bonded, but only in 
connection with certain travel to Europe. None of the respondents, 
including Century Travel Service, lic., is an authorized or bonded 
agent in connection with the tours to Florida which represent the 
principal part of respondents’ business. 

Par. 5. The use by the respondents of the aforesaid false and mis- 
leading statements and representations has the capacity and tendency 
to mislead and deceive members of the purchasing public into the 
erroneous and mistaken belief that such statements and representa- 
tions are true, and to cause a substantial number of the purchasing 
public to deal with respondents because of such erroneous and mis- 
taken belief. As a result, trade in commerce has been unfairly 
diverted to respondents from their competitors to the injury of said 
competitors and of the public. 


CONCLUSION 


The aforesaid acts and practices of respondents are all to the preju- 
dice of the public and of respondents’ competitors and constitute 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence taken before an examiner of the 
Commission theretofore duly designated by it, report of the trial 
examiner and exceptions thereto, and briefs of counsel, and the Com- 
mission having made its findings as to the facts and its conclusion that 
said respondents have violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That respondents, Century Travel Service, Inc., a 
corporation, its officers, representatives, and employees, and the indi- 
vidual respondents, Harry Craig Cooper and Joseph C. Cooper, Jr., 
copartners, trading as Century Travel Service, Century Travel 
Service DeLuxe Tours, Mexican Advisory Tourist Bureau, Florida 
Advisory Hotel Bureau, or under any other name or names, jointly 
or severally, their representatives, agents, and employees, directly or 
through any corporate or other advice, in connection with the offering 
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for sale, sale, and distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of travel tours do forthwith 
cease and desist from representing directly or by implication: 

1. That tours offered by respondents are sanctioned or approved 
by any governmental agency. 

9. That the prices of respondents’ tours are less than the actual 
price thereof; or representing by the use of the term “inclusive rate,” 
or in any other manner, that a price of a tour which is not the total | 
price, including tax, is the total price of such tour. 

3. That respondents’ business was established in 1921 or at any date 
earlier than it was in fact established. 

4. That any tour offered by respondents includes a greater number 
of features than are in fact available to all purchasers of such tour. 

5. That any features offered purchasers of any tour are operated by 
respondents, unless such features are in fact operated by respondents. 

6. That any hotels which are not in fact available for the use of 
purchasers of respondents’ tours are available to such purchasers. 

7. That respondents are authorized or bonded agents for any travel 
or tours for which respondents are not in fact authorized or bonded 
agents. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MAatTrer oF 


KORET, INC. 
et MODIFIED CEASE AND DESIST ORDER 
Docket 4848. Order, Oct. 18, 1946 


Order modifying prior order in proceeding in question, Nov. 30, 1945, 41 F. T. C. 
340, requiring respondent, its officers, etc., in connection with offering, ete., of 
leather handbags in commerce, to cease and desist from using the term 
“Korantelope,” or any other term which includes the word “antelope,” or 
any colorable simulation thereof, etc., to describe, etc., any leather product 
not composed of the skin of the antelope, etc., as in said order below set out; 
so as to permit, subject to the qualifications provided, use by respondent of 
the animal figure depicted on exhibit I attached to such modified order, and 
use of word “‘Koretolope.” 


Before Ur. W. W. Sheppard, trial examiner. 

Mr. James I, Rooney and Mr. D. C. Daniel for the Commission. 

Stroock & Stroock & Lavan, of New York City, and Hogan & 
Hartson, of Washington, D. C., for respondent. 


Mopr1riep OrpER To CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondent, 
testimony and other evidence in support of the complaint and in 
opposition thereto taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon 
the evidence and exceptions filed thereto, briefs filed in support of 
the complaint and in opposition thereto, and oral argument of counsel ; 
and the Commission, having considered the matter, made and issued 
its findings as to the facts, conclusion, and order to cease and desist 
on November 30, 1945. Thereafter, this matter came on for further 
hearing before the Commission upon motion of the attorneys for the 
respondent to modify the order to cease and desist, answer to respond- 
ent’s motion to modify order to cease and desist, and motion to set 
aside findings as to the facts, conclusion, and order to cease and desist 
and reopen the proceeding, filed by Richard P. Whiteley, Assistant 
Chief Counsel for the Commission, and respondent’s reply to the 
answer of the Assistant Chief Counsel; and the Commission, having 
considered said motions, answers thereto, and the record herein and 
having reconsidered the order to cease and desist heretofore entered 
and being of the opinion that a modified order to cease and desist 
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should be issued in said cause, issues this its modified order to cease 
and desist : 

It is ordered, That the respondent, Koret, Inc., a corporation, and 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device in connection with the offering for sale; 
sale, and distribution of leather handbags in commerce as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: ; 

1. Using the term “Korantelope” or any cae term which sndiidles 
the word Gaxitelope” or any colorable simulation thereof, or using any 
other term of similar import or meaning on labels, in Seoeeine- or 
in any other manner, to describe, designate, or refer to any leather 
product which is not. composed of the skin of the antelope. 

2. Using any cut or depiction of an antelope as a trade-mark or 
label upon any leather product not composed of the skin of the ante- 
lope. 

3. Using any cut or pictorial design of an antelope in connection 
with any description of, or reference to, leather products not com- 
posed of the skin of the antelope. 

4. Using any cut or depiction of an antelope in conjunction with 
any coined name containing a contraction of the word “antelope” to 
designate, describe, or refer to leather products not composed of the 
skin of the antelope. 

5. Representing in any manner that leather products made of calf- 
skin are made from the skin of antelope. 

It is further ordered, That nothing herein contained shall be con- 
strued as prohibiting the respondent’s use, in general advertising not 
devoted to any specific product, of the animal figure depicted on the 
attached exhibit I, which, by reference, is incorporated herein and 
made a part hereof, or as prohibiting the use by the respondent on 
or in connection with its leather or simulated leather products of: 


(a) The animal figure depicted on the aforesaid exhibit I if such 
figure is accompanied by a statement, used in immediate conjunction 


therewith and beginning with the phrake “Made of,” clearly and con- 
spicuously indicating the material from which such produbie are made. 

(6) The word “Koretolope” in conjunction or connection with the 
animal figure depicted on the aforesaid exhibit I if such word and 
figure are accompanied by a statement, used in immediate conjunction 
therewith and beginning with the phrase “Made of,” clearly and con- 
spicuously indicating the material from which sath products are 
made. 

it is further ordered; That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
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in writing, setting forth in detail the manner and form in which it 
has complied with this order. 


EXxuisir [ 
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In roe Matter oF 
EDWARD P. PAUL & COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5202. Complaint, Aug. 9, 1944--Decision, Oct. 24, 1946 


Where a corporation engaged in the importation and manufacture and inter- 
state sale and distribution of porcelain products, art ware, and gift ware, 
principally to and through retail stores and gift shops, and in advertising 
its merchandise chiefly through an annual catalog distributed to some 25,000 
retail dealers throughout the United States— 

Represented that certain porcelain candy boxes and table lamps were imported 
from France and that the latter were of French or British origin through 
use in said catalog of the language “imported ‘Du Barry’ porcelain,” and 
“IMPORTED Hand Decorated ‘Du Barry’ Porcelain—‘Du Barry’ Porcelain 
Table Lamps are nationally famous as reproductions of rare original 
French and English ‘Old Pieces’ * * *”; 

The facts being that neither of said products were porcelain ware made in 
France and the British Isles, for which there is a preference on the part 
of a substantial portion of the purchasing public, but both the lamps and 
candy boxes, or the procelain bodies thereof, were in fact made in Japan 
and imported by it into the United States; the addition by it of domestic 
metal bases and other parts obscured the words “Made in Japan” or “Japan” 
which appeared on the porcelain parts at the time of their importation; 
and the completed articles, when sold by it, bore no visible marks inform- 
ing dealers or the purchasing public of their origin in Japan, against the 
articles of which there is similarly a prejudice; 

With tendency and capacity to mislead and deceive a substantial number of 
retail dealers and members of the purchasing public with respect to the 
origin of its products, and thereby cause such persons to purchase sub- 
stantial quantities thereof, and with result of placing in the hands of 
uninformed or unscrupulous retail dealers an instrumentality whereby 
such dealers might be eaabied to mislead and deceive the purchasing 
public: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public, and constituted unfair and deceptive acts 
and practices in commerce. 


Before Mr. John W. Addison, trial examiner. 

Mr. Joseph Callaway for the Commission. 

Mr. Samuel A. Fried, of New York City, and Mr. Nathan L. Sil- 
berberg, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Bdmard P. Paul & 
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Co., Inc., hereinafter referred to as respondent has violated the pro- 
visions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondent Edward P. Paul & Co., Inc., is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of New York with its office and principal place of business 
located at 43 West Thirteenth Street, New York, N. Y. 

Par. 2. The respondent is now and for several years last past has 
been engaged in the importation, manufacture, sale, and distribution 
of lamps, porcelain and art ware, which are sold principally to retail 
stores and gift shops for resale to the purchasing public. Some of re- 
spondent’s products are manufactured wholly from domestic mate- 
rials. Some are imported in a finished state. Other products are 
imported and finished by the respondent into marketable form by 
adding bases and ornaments of domestic material. 

In the course and conduct of its said business, respondent causes said 
products when sold to be transported from its place of business in the 
State of New York to the purchasers thereof located in various other 
States of the United States and in the District of Columbia. Re- 
spondent maintains and at all times mentioned herein has maintained 
a course of trade in said products in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its products in commerce, respondent 
has made certain false, deceptive and misleading statements and rep- 
resentations regarding the country of origin of certain porcelain lamps 
and porcelain candy dishes by means of advertisements inserted in its 
catalog and in various other ways. Typical representations, in regard 
to the lamps and candy dishes are as follows: 

Imported “Du Barry” Porcelain. 

Imported hand decorated “Du Barry” porcelain. 

“Du Barry” porcelain table lamps are nationally famous as reproductions of 
rare, original French and English “old pieces” * * * 

The lids of the porcelain candy dishes were ornamented with a crest 
which simulated the royal arms of the British Empire in that it 
depicted a crown superimposed above a shield supported between two 
rampant animals, one having the appearance of a lion and the other 
the appearance of a unicorn. Respondent affixed to said lamps and 
candy dishes a red and gold label whereon appeared the letters 
“EPPCo,” together with the words “New York, Paris, and London.” 

Par. 4. Through the foregoing statements, representations, and 
practices the respondent has represented and implied, and purchasers 
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for resale and ultimate purchasers have been led to believe, that said 
lamps and candy dishes were products of British or French origin. 

Par. 5. The foregoing representations are false, deceptive, and mis- 
leading in the following respect: The lamps and candy dishes were 
made in Japan and at the time of entry into the United States had 
stamped across the bottoms thereof the words “Made in Japan.” The 
respondent added metal bases and ornaments of domestic material, 
thus finishing them into marketable form without causing loss of 
identity as lamps and candy dishes. As a result of the finishing 
processes the words, “Made in Japan” were obscured from the pur- 
chasers’ view so that when sold by the respondent in commerce as 
aforesaid, there were no visible markings thereon to inform the pur- 
chasing public that these lamps and candy dishes were made in Japan. 

Par. 6. There is an established custom and practice in the United 
States for all products of foreign origin to be marked in such manner 
as to indicate the country of origin. The purchasing public is familiar 
with and relies upon such custom and practice. A substantial portion 
of the purchasing public has a preference for porcelain ware made in 
France and the British Isles and a decided prejudice against any prod- 
ucts manufactured in Japan. 

Par. 7. Respondent by the distribution of its catalog and other 
advertising matter containing the aforesaid representations in regard 
to said lamps and candy dishes and by obscuring and concealing the 
words “Made in Japan” on the said lamps and candy dishes and by 
affixing the labels with the wording “New York, Paris, London,” sup- 
plied to and placed in the hands of the retailers to whom it sells, the 
means and instrumentalities designed to enable and capable of enabling 
said retailers to mislead and deceive the ultimate purchasers as to the 
country of origin of the said lamps and candy dishes. 

Par. 8. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations and deceptive acts and 
practices in connection with the offering for sale and sale of its prod- 
ucts in commerce has had and now has the capacity and tendency to 
mislead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that said lamps and candy dishes 
were made in the British Isles or France and into the purchase of 
substantial quantities of such products because of such erroneous and 
mistaken belief. 

Par. 9. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 9, 1944, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Edward P. Paul & Co., Inc., a corporation, charging it with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of that Act. After the filing by respondent of its 
answer to the complaint, evidence in support of and in opposition 
to the complaint was introduced before a trial examiner of the Com- 
mission theretofore duly designated by it, and such evidence was duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commission 
on the complaint, answer, evidence, report of the trial examiner and 
the exceptions thereto, briefs in support of and in opposition to the 
complaint, and oral argument; and the Commission having duly 
considered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Edward P. Paul & Co., Inc., is a 
corporation organized and existing under and by virtue of the laws of 
the State of New York, with its office and principal place of business 
located at 43 West Thirteenth Street, New York, N. Y. Respondent 
is engaged in the importation, manufacture, sale, and distribution of 
porcelain products, art ware, and gift ware, which merchandise is sold 
by respondent principally to retail stores and gift shops for resale to 
the purchasing public. 

Par. 2. Respondent causes and has caused its products, when sold, 
‘to be transported from its place of business in the State of New York 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondent maintains, and at 
all times mentioned herein has maintained, a course of trade in its 
products in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. The principal medium employed by respondent for ad- 
vertising its merchandise is a catalog which is issued annually and dis- 
tributed to some 25,000 retail dealers throughout the United States. 
Among the articles of merchandise advertised in the 1941 catalog 
were certain porcelain candy boxes and table lamps. On page 1 of 
the catalog certain candy boxes were described: by respondent as 
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“Imported ‘Du Barry’ Porcelain.” On page 7 of the catalog there 
appeared the following language as descriptive of certain lamps, 
“IMPORTED Hand Decorated ‘Du Barry’ Porcelain—Du Barry’ 
Porcelain Table Lamps are nationally famous as reproductions of 
rare original French and English ‘old pieces’ * * *.” 

Through the use of these statements respondent represented, directly 
or by implication, that the candy boxes in question were imported from 
France, and that the lamps in question were of French or British 
origin. 

Par. 4. These representations were erroneous and misleading. 
Neither the articles nor any parts thereof were of French or British 
origin. Both the lamps and candy boxes, or the poreclain bodies 
thereof which constituted the principal portion of the articles, were 
in fact made in Japan and imported by respondent from that country 
into the United States. At the time the poreclain parts were im- 
ported there appeared thereon the words “Made in Japan” or “Japan.” 
As a result, however, of the addition by respondent of metal bases 
and other parts made of domestic material the words disclosing 
that the articles were of Japanese origin were obscured from view, 
and when sold by respondent there were no visible marks on the 
articles informing dealers or the purchasing public that the articles 
originated in Japan. 

Par. 5. There is a preference on the part of a substantial portion 
of the purchasing public for porcelain ware made in France and the 
British Isles and a prejudice against products manufactured in Japan. 

Par. 6. The use by respondent of the erroneous and misleading 
representations herein set forth has the tendency and capacity to mis- 
lead and deceive a substantial number of retail dealers and members 
of the purchasing public with respect to the origin of respondent’s 
products, and the tendency and capacity to cause such persons to 
purchase substantial quantities of respondent’s products as a result 
of the erroneous and mistaken belief so engendered. The use by 
respondent of these representations serves also to place in the hands 
of uninformed or unscrupulous retail dealers an instrumentality 
whereby such dealers may be enabled to mislead and deceive the pur- 
chasing public with respect to the origin of respondent’s products. 


CONCLUSION 


The acts and practices of the respondent as herein found are all 
to the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
evidence introduced before a trial examiner of the Commission thereto- 
fore duly designated by it, report of the trial examiner and the ex- 
ceptions thereto, briefs in support of and in opposition to the com- 
plaint, and oral argument; and the Commission having made its find- 
ings as to the facts and its conclusion that the respondent has violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Edward P. Paul & Co., Inc., a 
corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of porcelain products, art- 
ware and giftware in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from: 

1. Using the legend “Imported—Du Barry,” or any other legends 
or words indicative of French origin, to designate or describe products 
made in whole or in substantial part in Japan, legit clearly dis- 
closing such J: apanese origin. 

2. Representing in any manner that products made in whole or in 
substantial part in Japan are of French or British origin. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which it has com- 
plied with this order. 
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In tore MATTER OF 
ROBERT ROSOFF 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SUBSECTION (C) OF SECTION 2 OF AN ACT OF CONGRESS APPROVED OCT. 
15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936: 


Docket 53870. Complaint, Aug. 22, 1945—Decision, Oct. 30, 1946 


Where an individual engaged in New York City in the purchase of furs and fur 
garments from manufacturers and sellers in New York and other states, 
(1) as agent and representative of a New Jersey family enterprise; (2) for 
several other business establishments located in various States, in which 
he owned substantial interest; and (8) as purchasing agent and representa- 
tive for several classes of purchasers in whose respective businesses he had 
no financial interest, including retail furriers and chain and department 
stores, for which he filled orders to purchase a stated quantity according 
to specifications on the most favorable terms and conditions obtainable and, 
usually, for direct shipment to purchaser— 

Received and accepted from the sellers brokerage fees or commissions in sub- 
stantial amounts on such purchases, whether for his own account or for 
other purchasers : 

Held, That the receipt and acceptance by said individual of brokerage fees or 
commissions from sellers, under the circumstances set forth, violated sub- 
section (c) of section 2 of the Clayton Act as amended. 


Mr. Edward S. Ragsdale for the Commission. 
Mr, Abraham Aaron, of Brooklyn, N. Y., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, has vio- 
lated and is now violating the provisions of subsection (c) of section 2 
of the Clayton Act, as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936 (U.S. ©., title 15, sec. 18), hereby issues its 
complaint, stating its charges with respect thereto as follows: 

Paracrapy 1. Respondent Robert Rosoff is an individual, trading 
as Robert Rosoff, with his principal office and place of business located 
at 370 Seventh Avenue, New York, N. Y. The respondent, since June 
19, 1936, has engaged and is now engaged in the business of buying 
furs and fur garments for himself and for others for resale. 

Par. 2. The respondent Robert Rosoff is the sole owner of the regis- 
tered trade name “Rochelle Fur Company” and the business of buy- 
ing and selling furs and fur garments which is conducted under such 
hame. ‘The respondent maintains the principal office and place of 
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business of said company at 370 Seventh Avenue, New Y Otee Nis Ves 
in the same offices he occupies in connection with his various other busi- 
hess activities hereinafter more particularly described. 

The respondent since June 19, 1936, has purchased and is now pur- 
chasing furs and fur garments in the name of Rochelle Fur Co. for 
his own account for resale. 

Par. 3. The respondent Robert Rosoff is secretary and treasurer of 
State Furriers, Inc., a New Jersey corporation, with its principal office 
and place of business located at 2 North Broad Street, Trenton, N. J., 
which corporation is engaged in the business of purchasing and selling 
furs and fur garments. The respondent’s wife, Betty Rosoff, is vice- 
president, and the respondent’s father, Joseph Rosoff, is president of 
State Furriers, Inc. The respondent Robert Rosoff, the respondent’s. 
wife, Betty Rosoff, and the respondent’s father, Joseph Rosoff, to- 
gether own all the capital stock of said corporation. 

The respondent Robert Rosoff, since June 19, 1936, has purchased, 
and is now purchasing, furs and fur garments in the name of and 
for the account of State Furriers, Inc., for resale. 

Par. 4. The respondent Robert Rosoff, since June 19, 1936, has 
owned a substantial financial interest in several other business estab- 
lishments which are engaged in the purchase and sale of furs and fur 
garments. Some such firms are located in various cities of the sev- 
eral States of the United States. The respondent, since June 19, 1936, 
has purchased, and is now purchasing, furs and fur garments for 
resale in the name of, and for the account of, such respective business 
establishments. 

Par. 5. The respondent, since June 19, 1936, has also engaged in 
the business. of buying furs and fur garments for several other dis- 
tinct classes of purchasers in whose respective businesses he has no 
financial interest. These dealers may be classified as retail furriers 
who deal exclusively in furs and fur garments, department stores 
which have a fur department, and chain stores which also have a 
department engaged in the buying and selling of furs and fur 
garments. 

The respondent Robert Rosoff as a buyer of furs and fur garments 
acts as buying agent for and in behalf of such outlets. In such capac- 
ity the respondent’s manner of operation is that of receiving from 
such purchasers, for whom he acts as agent, requests, orders or requi- 
sitions to purchase a stated quantity of furs or fur garments upon 
such purchasers’ specifications as to the quantity, size, color, type of 
garment and price. When the respondent receives such an order for 
such merchandise, he contacts various manufacturers of such mer- 
chandise and places the respective purchaser’s order with that source 
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of supply which offers the specified requirements on terms and con- 
ditions most favorable from the standpoint of the purchaser. When 
such orders are filled, the merchandise is shipped by the manufacturer 
direct to the purchaser, although in some instances delivery is arrested 
to permit inspection of the garment by the respondent at the respond- 
ent’s place of business. The respondent gives personal attention to 
the detail of selecting and purchasing furs and fur garments, secur- 
ing for his client buyers the best possible prices and terms by calling 
on competing manufacturers and only placing orders where he can 
receive the most favorable prices and terms. 

Par. 6. In the course and conduct of his business, since June 19, 
1936, respondent has placed orders for such furs and fur garments 
with manufacturers and jobbers thereof located in the State of New 
York and elsewhere on behalf of dealers and others located in other 
States of the United States, pursuant to which orders, such mer- 
chandise has been shipped and transported by the sellers thereof from 
the State of New York across State lines to the respective dealers or 
other purchasers. 

Representative of a few of many of the manufacturers and jobbers 
with whom the respondent has placed orders for furs and fur gar- 
ments are: 

Biltwell Furs, Inc., 210 West Thirtieth Street, New York, N. Y. 

Alexander & Perry, 350 Seventh Avenue, New York, N. Y. 

Weiss & Burnstein, Inc., 307 Seventh Avenue, New York, N. Y. 

Antis, Goldberg & Tsomos, 236 West Twenty-seventh Street, New 
York, N. Y. 

Julius Green Fur Co., Inc., 330 Seventh Avenue, New York, N. Y. 

Normandie Fur Trading Corporation, 210 West Thirtieth Street, 
New York, N. Y. 

Getsos & Dranow, 312 Seventh Avenue, New York, N. Y. 

Rothman Fur Company, 251 West Thirtieth Street, New York, 
N. Y. 

Jacob’s Furs, 350 Seventh Avenue, New York, N. Y. 

Feirstein & Feirstein, 330 Seventh Avenue, New York, N. Y. 

Par. 7. In the course of the purchasing transactions in interstate 
commerce as set forth herein, respondent, since June 19, 1936, while 
acting as purchasing agent for and in his own behalf and for and in 
behalf of other purchasers of such furs and fur garments, in the man- 
ner hereinabove described, has received and accepted, and is receiving 
and accepting from the sellers thereof brokerage fees or commissions 
in substantial amounts. 

Par. 8. The foregoing acts and practices of the respondent in receiv- 
ing and accepting commissions or brokerage fees from sellers on pur- 
chases made from such sellers by respondent for his own account, and 
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on purchases made by respondent while acting in fact for and in 
behalf of other buyers, in the manner and under the circumstances 
as hereinabove set forth, is in violation of subsection (c) of section 2 
of the act described in the preamble hereof. 


Report, Frnprnes as To THE Facts, aNp ORDER 


Pursuant to the provisions of an act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (15 U.S. C. sec. 13), the Federal Trade Commission on August 
22, 1945, issued and thereafter served its complaint in this proceeding 
upon the respondent, Robert Rosoff, charging him with the violation 
of subsection (c) of section 2 of said Clayton Act as amended. Subse- 
quently, respondent filed an answer admitting all of the material alle- 
gations of fact set forth in the complaint, but denying that the acts and 
practices described in the complaint constituted a violation of said 
Act as amended. In his answer respondent waived all intervening 
procedure, including hearings as to the facts, the filing of briefs, the 
trial examiner’s report, and oral argument. Thereafter, the proceed- 
ing regularly came on for final hearing before the Commission on the 
complaint and answer, and the Commission, having duly considered 
the matter and being now fully advised in the premises, makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Robert Rosoff, is an individual trad- 
ing under his own name and also under the name “Rochelle Fur Co.,” 
with his principal office and place of business located at 870 Seventh 
Avenue, New York, N. Y. Respondent is engaged in the purchase 
and sale of furs and fur garments. 

Par. 2. Respondent is also secretary and treasurer of State Furriers, 
Inc., a corporation organized under the laws of the State of New Jersey 
and having its principal office and place of business at 2 North Broad 
Street, Trenton, N. J. This corporation is engaged in the purchase 
and sale of furs and fur garments. Respondent and certain members 
of his family own all of the capital stock of the corporation. He acts 
as the agent and representative of the corporation in the purchase of 
the products sold by it. 

Par. 3. Respondent also owns a substantial financial interest im sev- 
eral other business establishments which are engaged in the purchase 
and sale of furs and fur garments. These establishments are located 
in various States of the United States. Respondent acts as the agent 
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and representative of such establishments in the purchase of the prod- 
ucts sold by them. 

Par. 4. Respondent also acts as purchasing agent and representa- 
tive for several classes of purchasers in whose respective businesses he 
has no financial interest. These purchasers include retail furriers who 
deal exclusively in furs and fur garments, and department stores and 
chain stores which have departments engaged in the sale of such prod- 
ucts. From time to time respondent receives from such purchasers 
requests or orders to purchase a stated quantity of fur products ac- 
cording to certain specifications supplied by the purchaser as to size, 
color, type of garment, price, etc. Upon receiving such orders re- 
spondent contacts various manufacturers of fur products and places 
the order with that source of supply which offers the goods on terms 
and conditions most favorable to the buyer. When the orders are filled 
the merchandise is shipped by the manufacturer or seller directly to 
the purchaser, although in some instances delivery is arrested to per- 
mit inspection of the merchandise by respondent at his place of busi- 
ness. Respondent gives personal attention to the selecting and pur- 
chasing of the merchandise, undertaking to obtain for his principal, 
the buyer, the best possible prices and terms. 

Par. 5. Some of the manufacturers and sellers with whom respond- 
ent places such orders are located in the State of New York and some 
in other States of the United States, and the purchasers for whom re- 
spondent acts are also located in various States of the United States. 
Pursuant to the orders placed by respondent the merchandise is 
shipped and transported across State lines to the respective purchasers. 

Par. 6. In connection with the purchase in interstate commerce of 
furs and fur garments for his own account and for other purchasers 
as herein set forth respondent, since June 19, 1936, has received and 
accepted from the sellers of such merchandise brokerage fees or com- 
missions in substantial amounts on such purchases. 


CONCLUSION 


The receipt and acceptance by respondent of brokerage fees or com- 
missions from sellers under the circumstances herein found is violative 
of subsection (c) of section 2 of the aforesaid Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the re- 
spondent, in which answer respondent admits all of the material alle- 
gations of fact set forth in the complaint and waives all intervening 
procedure, and the Commission having made its findings as to the 
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facts and its conclusion that the respondent has violated the provi- 
sions of subsection (c) of section 2 of the act of Congress entitled 
“An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (the 
Clayton Act), as amended by the Robinson-Patman Act, approved 
June 19, 1936 (15 U.S. C., sec. 18) : 

It is ordered, That the respondent, Robert Rosoff, and his agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the purchase of furs and fur gar- 
ments in commerce, as “commerce” is defined in the aforesaid Clayton 
Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller any- 
thing of value as a commission or brokerage, or any compensation, al- 
lowance or discount in lieu thereof upon purchases made for respond- 
ent’s own account or for the account of any purchaser for whom re- 
spondent is acting as agent or representative. 

It is further ordered, That the respondent shall, within 60 days after 
the service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he has 


J 


complied with this order. a ee 


238 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 43 F. T. C. 


In tree Marrer or 


THE PERFECT MANUFACTURING COMPANY, TRADING 
AND DOING BUSINESS AS THE SO-LO WORKS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 4856. Complaint, Oct. 16, 1942—Decision, Nov. 6, 1946 


Where a corporation engaged in the manufacture and interstate sale and distri- 
bution of a product designated ‘“‘So-Luminum,” sold for repairing aluminum 
and other kitchen-ware, to jobbers, retailers, and other purchasers; through 
advertisements in newspapers and trade journals, and in advertising folders, 
pamphlets, circular letters, and other advertising media— 

(a) Falsely represented that it was the largest manufacturer of menders in 
the world ; 

(b) Falsely represented that its product would withstand heat of a direct flame 
of 2,000° F.; and 

(c) Falsely represented that an article repaired with its said So-Luminum was 
equivalent to a new or unused article; and 

Where said corporation, to procure the services of salesmen and distributors to 

sell its said product; through advertisements in newspapers, periodicals, 

and other publications and in circulars, letters, pamphlets, and other adver- 
tising literature, directly and by implication— 

Falsely represented that its product was to be heavily advertised in local 

newspapers ; 

Falsely represented that prospective salesmen, distributors, dealers and 

other representatives, might, without qualification, expect to make certain 

specified profits or earnings, through such statements as “Did you earn $7 
or $14 today—or any day since you received my letter? * * * ButI do 
know that you can make such an income by supplying the demand for So- 

Luminum in your territory ;” 

When in fact such salesmen, ete, could not, without qualification, expect to make 
said profits or earnings; 

(f) Falsely represented that its wholesale price list was confidential, special, or 
restricted to a number or class of purchasers; and 

(g) Falsely represented that with the purchase of a certain amount of its product 
an additional amount thereof would be given free; 

When in fact the cost of its product offered as “free” was included in the pur- 
chase price of other merchandise purchased, and the so-called “free offer” 
was nothing more nor less than a combination offer: 

With tendency and capacity to mislead and deceive members of the purchasing 
public into the mistaken belief that such statements and representations 
were true, whereby they were induced to purchase substantial quantities of 
its said So-Luminum: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


(a 


~a 


(e 


~— 


In a proceeding in which respondent was charged with falsely and misleadingly 
misrepresenting, among other things, in connection with the offer and sale 
of its So-Luminum product for repairing aluminum and other kitchenware, 
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that said product was the only plastic mender that repaired aluminum with- 
out heat or electricity, and in which the two witnesses who testified stated 
that they did not know or were not familiar with any other plastic mender 
that repaired aluminum without heat or electricity, the Commission was of 
the opinion, based upon such negative testimony, that the record was not 
Sufficient to warrant a definite finding either that there was or was not any 
other plastic mender which would repair aluminum without heat or elec- 
tricity, and to that extent considered such charge of the complaint as not 
having been sustained by the record. 

The Commission, in a proceeding in which respondent was charged, among other 
things, with falsely and misleadingly representing that its said So-Luminum 
mender was not a cement, was of the opinion that the testimony with ref- 
erence to whether or not said product was a cement was not conclusive in 
the absence of an analysis of the product and information as to its content, 
and that consequently the charge in the complaint with reference to said 
representation was not sustained by the greater weight of the evidence. 

As respects the alleged false and misleading representation in a proceeding to 
the effect that a mend made with respondent’s So-Luminum would last the 
life of a pan, the Commission was of the opinion that the evidence wita 
respect to said charge was not conclusive, and that while the mend would 
deteriorate during continued use of the pan, the testimony and other evidence 
were not sufficient to permit a determination as to whether the mend would 
or would not last the life of the pan to which it was applied, and that, to that 
extent, said charge of the complaint was not sustained. 


Before Mr. Randolph Preston, trial examiner. 


Mr. Jesse D. Kash for the Commission. 
Paxton & Seasongood, of Cincinnati, Ohio, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the Perfect Manu- 
facturing Co., a corporation hereinafter referred to as the respondent, 
has violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest hereby issues its complaint stating its charges in that 
respect as follows: 

ParacrapH 1. Respondent, the Perfect Manufacturing Co., is a 
corporation organized and existing under the laws of the State of 
Ohio, having its office and principal place of business at 3317 Madison 
Road, Cincinnati, Ohio, and trading and doing business as the So-Lo 
Works. 

Par. 2. The respondent is now, and for some time last past has been, 
engaged in the manufacture of an adhesive cement designated So- 
Luminum and in the sale and distribution thereof in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 
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Par. 3. In the course and conduct of its business respondent has: 
caused said adhesive cement, designated So-Luminum, when sold, to: 
be transported from its aforesaid place of business in the State of 
Ohio to jobbers, retail dealers, and other purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein. 
has maintained, a course of trade in the said adhesive cement in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 4. In the course and conduct of its business, as aforesaid, and 
for the purpose of inducing the purchase of its adhesive cement, the 
respondent has been, and is now, engaged in falsely representing its 
said adhesive cement through false, deceptive and misleading rep- 
resentations disseminated by advertisements inserted in newspapers 
and periodicals, by radio continuities and by circulars, leaflets, 
pamphlets and other advertising literature. 

Among and typical of such false, misleading and deceptive state- 
ments and representations so made and disseminated as aforesaid are 
the following: 

The world’s largest manufacturers of menders * * *. 

The only plastic mender that repairs aluminum without heat or electricity! 

Stands 2,000° heat—Boiling water * * * No other Plastic Metal Mender 
can make this claim * * . 

Makes a safe, permanent, air-tight mend that withstands the heat of boiling 
water and direct flame. 

Not a cement. 

Not like anything else in the world. 

Because So-Luminum is a necessity. product that has no competition. 

Guaranteed to last the life of the article mended. 

Mend aluminum pots and pans like new * * 


Par. 5. Through the use of aforesaid statements and representa- 
tions and others similar thereto not specifically set out herein, respond- 
ent has represented directly and by implication that it is the largest 
manufacturer of adhesive cement in the world; that So-Luminum is 
the only adhesive cement which will repair aluminum without heat 
or electricity; that its adhesive cement will withstand the heat of a 
direct flame or 2,000° F.; that no other adhesive cement can withstand 
the heat of boiling water; that its product is not a cement, is not like 
anything else in the world and is not a competitive product; that its 
product will effect a permanent mend or repair or a mend or repair 
capable of enduring for the life of the article mended without regard 
to the nature of the article repaired and the use to which it might be 
put; that an article repaired with this product will be like new. 

_ Par. 6. The foregoing statements and representations used and dis- 
sidarsloD to dorteid 
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seminated by respondent in the manner aforesaid are false, misleading 
and deceptive. In truth and in fact respondent is not the largest 
manufacturer of adhesive cements in the world. So-Luminum is 
not the only adhesive cement that will repair aluminum without 
heat or electricity. Respondent’s adhesive cement will not withstand 
the heat of a direct flame or 2,000° F. Other adhesive cements can with- 
stand the heat of boiling water. Respondent’s adhesive cement may 
be classified. as a cement and is a competitive product. There are 
other products used for the same or similar purposes. Respondent’s 
product will not effect a permanent mend or repair or a mend or repair 
capable of enduring for the life of the article mended without regard 
to the nature of the article repaired and the use to which it may be 
put. An article repaired with respondent’s adhesive cement is not. 
the equivalent of a new or unused article. 

Par. 7. In the course and conduct of its said business, and for the 
purpose of inducing the purchase of its said adhesive cement, respond-. 
ent has been, and is now, engaged in falsely representing its said 
adhesive cement to prospective salesmen, distributors, dealers and 
other representatives through false, deceptive and misleading repre- 
sentations disseminated by advertisements inserted in newspapers and 
periodicals, by radio continuities and by circulars, leaflets, pamphlets. 
and other advertising literature. 

Among and typical of such false, misleading and deceptive state-_ 
ments and representations so made and disseminated as aforesaid are 
the following: 

To be heavily advertised. Local newspaper—advertisements 

Did you earn $7 or $14 today—or any day since you received my letter? * * *. 
But I do know that you can make such an income by supplying the demand 


for So-Luminum in your territory. 
Confidential wholesale price lists. 


* Ox 


Quantity ordered Free Goods Your Cost Sell for 
20 cans 4 cans $12.00 $24.00 
Your Profit 
100% 


Par. 8. Through the use of the aforesaid statements and representa- 
tions and others similar thereto not specifically set out herein, respond- 
ent has represented, directly and by implication, that its product was. 
to be heavily advertised in local newspapers; that prospective sales- 
men, distributors, dealers and other representatives may without qual- 
ification expect to make certain specified profits or earnings; that its 
wholesale price list is confidential, special, or restricted to a limited 
number or class of purchasers; that with the purchase of a certain 
umount of its product an additional amount of its product will be _ 
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Par. 9. The foregoing statements and representations used and 
disseminated by respondent in the manner aforesaid are false, mis- 
leading and deceptive. In truth and in fact respondent’s adhesive 
cement has not been heavily advertised in local newspapers. Prospec- 
tive salesmen, distributors, dealers and other representatives may not 
without qualification expect to make certain specified profits or earn- 
ings. Respondent’s wholesale price list is not confidential, special 
or restricted to a limited number or class of purchasers. The cost of 
respondent’s adhesive cement offered as “free” is included in the pur- 
chase price of other merchandise purchased. The so-called “free” 
offer is nothing more or less than a combination offer. 

Par. 10. The use by the respondent of the aforesaid false and mis- 
leading statements and representations disseminated as aforesaid, has 
had, and now has, the tendency and capacity to, and does, mislead and 
deceive members of the purchasing public into the erroneous and mis- 
taken belief that such statements and representations are true and 
members of the purchasing public have been and are induced to pur- 
chase substantial quantities of respondent’s adhesive cement because 
of such erroneous and mistaken belief. 

Par. 11. The aforesaid acts and practices of the respondent as here- 
in alleged are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Revort, Frnprnes as To THE Facts, anp ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 16, 1942, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
the Perfect Manufacturing Co., a corporation, trading and doing busi- 
ness as The So-Lo Works, and now known as So-Lo Works, Inc., a 
corporation, charging it with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of the answer of the re- 
spondent thereto, testimony and other evidence in support of and in 
opposition to the allegations of said complaint were taken before a 
trial examiner of the Commission theretofore duly designated by it, 
and said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, this proceeding regularly 
eame on for final hearing before the Commission upon said complaint, 
answer thereto, testimony and other evidence, report of the trial ex- 
aminer upon the evidence, and briefs filed in support of the complaint 
and in opposition thereto (oral argument not having been requested) ; 
and the Commission, having duly considered the matter and being 
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now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: : 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, formerly the Perfect Manufacturing 
Co., trading and doing business as The So-Lo Works, is now known as 
So-Lo Works, Inc., and is a corporation organized and existing under 
the laws of the State of Ohio, having its office and principal place of 
business at Loveland, Ohio. 

Par. 2. The respondent is now, and for some time last past has 
been, engaged in the manufacture and in the sale and distribution 
im commerce among and between the various States of the United 
States and in the District of Columbia, of a product designated 
“So-Luminum,” sold for repairing aluminum and other kitchenware. 

Par. 3. In the course and conduct of its business, respondent has 
eaused said product, designated “So-Luminum,” when sold, to be 
transported from its aforesaid place of business in the State of Ohio 
to jobbers, retail dealers, and other purchasers thereof located in 
various other States of the United States and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said product in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 4. In the course and conduct of its business and for the purpose 
of inducing the purchase of its product, So-Luminum, the respondent 
has made false, deceptive, and misleading statements and representa- 
tions concerning its said product in advertisements in newspapers 
and trade journals and in advertising folders, pamphlets, circular 
letters, and other advertising media. Among and typical of the false, 
misleading and deceptive statements and representations dissem- 
inated in such advertising are the following: 

1. That respondent is the largest manufacturer of menders in the 
world. 

2. That respondent’s product will withstand heat of a direct flame 
of 2,000° FE". 

3. That an article repaired with respondent’s product, So-Lum- 
inum, is equivalent to a new or unused article. 

Par. 5. In truth and in fact, the respondent is not the largest manu- 
facturer of menders in the world. Its product, So-Luminum, will 
not withstand heat of direct flame of 2,000° F. An article repaired 
with respondent’s product is not equivalent to a new or unused article. 
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Par. 6. In addition to the above representations, the respondent 
has also represented that its product, So-Luminum, is the only plastic 
mender that repairs aluminum without heat or electricity, that it is 
not a cement, and that a mend made with said product will last for the 
life of the article mended. While these representations have been ~ 
charged in the complaint as being false and misleading, the Com- 
mission is of the opinion that the testimony and other evidence are 
not sufficient to sustain such charges. The two witnesses who testi- 
fied in this proceeding stated that they did not know or were not 
familiar with any other plastic mender that repairs aluminum with- 
out heat or electricity. Based upon such negative testimony the 
Commission is of the opinion that the record is not sufficient to war- 
rant a definite finding either that there is or is not any other plastic 
mender which will repair aluminum without heat or electricity, and 
to this extent it considers this charge of the complaint as not having 
been sustained by the record. The Commission is further of the 
opinion that the testimony with reference to whether or not respond- 
ent’s product, So-Luminum, is a cement is not conclusive in the 
absence of an analysis of the product and information as to its con- 
tent. Consequently, the charge in the complaint with reference to 
this representation has not been sustained by the greater weight of 
the evidence. With reference to the charge that a mend made with 
respondent’s product will last the life of a pan, the Commission is 
of the opinion that the evidence as to this is not conclusive and that 
while the mend will deteriorate during continued use of the pan, the 
testimony and other evidence are not sufficient to permit a determina- 
tion as to whether the mend will or will not last the life of the pan 
to which it is applied. To this extent, this charge of the complaint 
has not been sustained. 

Par. 7. In addition to the acts and practices hereinabove described, 
the respondent, in the course and conduct of its business and for the 
purpose of procuring the services of salesmen and distributors to sell 
its said product, So-Luminum, has caused various statements and rep- 
resentations relative to the earnings of salesmen and distributors and 
relative to respondent’s sales plan and conditions of sale to be in- 
serted in advertisements in newspapers, periodicals, and other pub- 
lications and in circulars, letters, pamphlets, and other advertising 
literature. Among and typical of said statements and representations 
are the following: 


To be heavily advertised. Local newspaper—advertisements * * ¥*, 

Did you earn $7 or $14 today—or any day since you received my letter? 
* * * But I do know that you can make such an income by supplying the 
demand for So-Luminum in your territory. 

Confidential wholesale price lists. 
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Quantity ordered Free Goods Your Cost 
20 cans 4 cans $12.00 
Sell for Your Profit 
$24.00 100%. 


Par. 8. Through the use of the aforesaid statements and representa- 
tions, respondent has represented directly and by implication that its 
product was to be heavily advertised in local newspapers; that prospec- 
tive salesmen, distributors, dealers, and other representatives might, 
without qualification, expect to make certain specified profits or earn- 
ings; that its wholesale price list is confidential, special, or restricted 
to a number or class of purchasers; and that with the purchase of a 
certain amount of its product an additional amount of its product will 
be given free. ' 

Par. 9. The foregoing statements and representations used and dis- 
seminated by the respondent in the manner aforesaid were false, mis- 
leading, and deceptive. In truth and in fact, respondent’s product, 
So-Luminum, has not been heavily advertised in local newspapers. 
Prospective salesmen, distributors, dealers, and other representatives 
could not, without qualification, expect to make certain specified profits 
or earnings. Respondent’s wholesale price list was not confidential, 
special, or restricted to a limited number or class of purchasers. The 
cost. of respondent’s product offered as “free” is included in the pur- 
chase price of other merchandise purchased. The so-called free offer 
is nothing more nor less than a combination offer. 

Par. 10. The use by the respondent of the aforesaid false and mis- 
leading statements and representations, disseminated as aforesaid, has 
the tendency and capacity to mislead and deceive members of the pur- 
chasing public into the erroneous and mistaken belief that such state- 
ments and representations are true, and members of the purchasing 
public have been inducted to purchase substantial quantities of re- 
spondent’s product, So-Luminum, because of such erroneous and mis- 
taken belief. 

CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before a trial exam- 
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iner of the Commission theretofore duly designated by it in support 
of the allegations of said complaint and in opposition thereto, report 
of the trial examiner upon the evidence, and briefs filed in support of 
the complaint and in opposition thereto; and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ent, So-Lo Works, Inc., a corporation, formerly known and named 
herein as the Perfect Manufacturing Co., a corporation, trading and 
doing business as the So-Lo Works, has violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That the respondent, So-Lo Works, Inc., a corpora- 
tion, formerly known as the Perfect Manufacturing Co., a corpora- 
tion, trading and doing business as the So-Lo Works, and its officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device in connection with the offering for sale, sale, 
and distribution in commerce as “commerce” is defined in the Federal 
Trade Commission Act of its product So-Luminum or any other prod- 
uct of substantially similar composition or possessing substantially 
similar properties, do forthwith cease and desist from: 

1. Representing that the respondent is the largest manufacturer of 
menders in the world. 

2. Representing that respondent’s product So-Luminum or any 
other product of substantially similar composition or possessing sub- 
stantially similar properties will withstand heat of direct flame of 
2,000° F. or any other degree of heat over and above that which the 
product can actually withstand. 

3. That an article repaired with respondent’s product So-Luminum 
or any other product of substantially similar composition or posses- 
sing substantially similar properties is equivalent to a new or unused 
article. 

4. Representing that respondent does, or proposes to, extensively 
advertise its said product in any locality where salesmen are employed 
when in fact no such advertising is issued. 

5. Representing any specified sum of money as possible earnings or 
profits of agents, salesmen, representatives, or distributors for any 
stated period of time which is not a true representation of the net 
earnings or profits which have been made for such stated period of 
time by a substantial number of respondent’s active agents, salesmen, 
representatives, or distributors in the ordinary course of business 
under normal conditions and circumstances. 

6. Using the term “free” or any other term of similar import or 
meaning to designate, describe, or in any way refer to articles of mer- 
chandise regularly included in a combination offer with other 
merchandise. 
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7. Representing that any price list which is distributed generally 
is a confidential or special price list or is restricted to a limited number 
or class of purchasers. 

It ts further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it has 
complied with this order. 

Commissioner Mason not participating. 
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In THe MatTTer oF 


HASWELL T. BONFIELD AND THEO. TRECKER, TRADING 
AS ATHEA RESEARCH & PROCESSING LABORATORY, 
AND BERT S. GITTINS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 5450. Complaint, June 28, 1946—Decision, Now. 26, 1946 


Where two individuals engaged in the interstate sale and distribution of a hand 
lotion designated ‘‘Athea,” along with their advertising agent ; through news- 
paper and periodical advertisements, and circulars, leaflets, and other ad- 
vertising material— 

(a) Represented falsely that said product afforded a high degree of protection to 
the hands of industrially employed individuals by providing a protective me- 
chanical barrier against dirt, grease, grime, and all other foreign elements, 
and that it would protect the hands from infection and irritation ; 

(b) Falsely represented that use thereof would replace the natural oils of the 
skin which had been removed by strong alkaline soaps; 

(c) Represented falsely that said preparation was highly antiseptic when used 
as directed, that is, by thoroughly rubbing in a small amount of the product 
before starting work; and 

(d) Falsely represented that said preparation was manufactured by individuals 
who possessed complete knowledge of the skin, and that theretofore unused 
principles of physics and mechanical design were employed in its manufacture ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the mistaken belief that said representations were 
true and thereby to induce purchase of said preparation : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Myr. D. C. Daniel for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that Haswell T. Bonfield and 
Theo. Trecker, individually and as copartners trading as Athea Re- 
search & Processing Laboratory, and Bert S. Gittins, trading under his 
own name, hereinafter referred to as respondents, have violated the 
provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as follows: 

Paracrapu 1, Haswell T. Bonfield and Theo. Trecker are individuals 
trading and doing business as Athea Research & Processing Labora- 
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tory, with their principal place of business located at 342 North Water 
Street, Milwaukee, Wis. 

Par. 2. These respondents are now, and for more than 8 years last 
past have been, engaged in the sale and distribution of a hand-lotion 
preparation designated “Athea.” These respondents cause, and have 
caused, said product when sold to be transported from the State of 
Wisconsin to purchasers thereof located in various other States in the 
United States and in the District of Columbia, and maintain and at 
all times mentioned herein have maintained, a course of trade in said 
product in commerce among and between the various States of the 
United States and in the District of Columbia. 

_ Par. 3. Respondent, Bert S. Gittins, is an individual trading under 
his own name, with his office and principal place of business located at 
739 North Broadway, Milwaukee, Wis. 

This respondent operates an advertising agency and as such is en- 
gaged in formulating, editing, selling, and disseminating advertising 
matter. He is the advertising representative or agent of respondents, 
Haswell T. Bonfield and Theo. Trecker, trading as Athea Research & 
Processing Laboratory, and prepares and assists in the preparation 
of advertising material used by said respondents and aids and has aided 
in the dissemination of such advertising material in connection with the 
sale and distribution of the product “Athea,” including the advertising 
matter hereinafter set forth. 

Par. 4. In the course and conduct of their aforesaid businesses the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing, the dissemination of false advertisements 
concerning said product by the United States mails and various other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. Respondents have also disseminated, and are now 
disseminating, and have caused and are now causing the dissemina- 
tion of, false advertisements concerning said product, by various 
means, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of said product in commerce as 
“commerce” is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive state- 
ments and representations concerning said false advertisements dis- 
seminated and caused to be disseminated, as herein set forth, by the 
United States mails, by advertisements inserted in newspapers and 
periodicals, and by means of circulars, leaflets and other advertising 
material, are the following: 

Athea Lotion provides protection without suffocation. The natural oils of the 


skin—so frequently lost through repeated washings in strong alkaline soaps are 
replaced. Grease and grime cannot become imbedded in the pores and fine 
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wrinkles of the skin. .A mechanical barrier protects the skin from the chemical 
irritants in common industrial coolants, cutting and lubricating oils. 

Due to its Lanolin and olive oil content, with highly absorbative properties, 
it protects the skin by penetrating into the pores and preventing dirt from be- 
eoming deeply imbedded. 

Properly used, Athea Protective Lanolin Hand Lotion helps keep your skin 
healthy in three important ways: it replaces the natural oils lost through re- 
peated washings with alkalin soaps, tends to keep grime and grease from im- 
bedding deeply into the pores and fine wrinkles of your skin so that this dirt 
may be removed more easily, and it contains a mechanical barrier to the chemical _ 
irritants in the coolants, cutting and lubricating oils you handle in the shop. 

x #* * its glycerine content is highly antiseptic. 

The microscopic particles of this ingredient are flat and overlap one another 
in such a way that allow the natural “breathing” of the skin. 

The foreign irritants, however, cannot penetrate this protective layer and 
consequently can do no harm to the skin. 

Hands that are not used to the harsh work encountered in a factory are particu- 
larly susceptible to irritation and infections. How to give maximum protection 
to these hands * * * is one of today’s great problems. Athea Protective 
Lanolin Hand Lotion will give the protection necessary * * *, 

Athea Protective Hand Lotion is manufactured in a cosmetic laboratory where 
the complete knowledge of the skin is an absolute essential. 

This fine dispersion is accomplished by heretofore unused principals of physics 
and mechanical design of apparatus. 


Par. 5. Through the use of the foregoing statements and represen- 
tations, and others of similar import not specifically set out herein, 
respondents represent that said product affords a high degree of pro- 
tection to the hands of industrially employed individuals by providing 
a protective mechanical barrier against dirt, grease, grime, and all 
other foreign elements and will protect the hands from infection and 
irritation ; that the use of said product will replace the natural oils of 
the skin which have been removed therefrom by strong alkaline soaps 
used in washing the hands; that said preparation is highly antiseptic; 
that said preparation is manufactured by individuals possessing com- 
plete knowledge of the skin and that heretofore unused principles of 
physics and mechanical design are employed in the manufacture of 
said product. 

Par. 6. The foregoing statements and representations are false, mis- 
Jeading and deceptive. In truth and in fact, said product will not 
afford any significant protection to the hands of the industrially 
employed individuals. It will not provide a protective barrier against 
dirt, grease, grime and other foreign elements which contact the hands 
of such individuals. The natural oils of the skin will not be replaced 
by the use of said product. The product is not antiseptic when used 
as directed, that is, by thoroughly rubbing in a small amount of the 
product before Soraehty work. Its use will not protect the hands from 
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infection and irritation. The individuals manufacturing said product 
do not possess complete knowledge of the skin and no heretofore 
unused principles of physics and mechanical design are used in its 
manufacture. 

_ Par. 7. The use by the respondents of the aforesaid false, misleading 
and deceptive statements and representations has had, and now has, 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true and to induce a sub- 
stantial portion of the purchasing public because of such erroneous and 
mistaken belief to purchase said product. 

Par. 8. The aforesaid acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finprncs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 28, 1946, issued and thereafter 
served its complaint in this proceeding upon the respondents, Haswell 
T. Bonfield and Theo. Trecker, individually and as copartners trading 
as Athea Research & Processing Laboratory and Bert S. Gittins, trad- 
ing under his own name, charging them with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions of 
said Act. After issuance of the said complaint and the filing of his 
answer thereto by respondent Haswell T. Bonfield, all of the respond- 
ents tendered for filing an answer admitting all the material allega- 
tions of fact set forth in the complaint and waiving all intervening pro- 
cedure and further hearing as to the facts. By order duly entered, 
the Commission permitted the filing of said answer on the part of all 
of said respondents. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on the said complaint and 
admission answer, and the Commission having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Haswell T. Bonfield and Theo. Trecker are indi- 
viduals trading and doing business as Athea Research & Processing 
Laboratory, with their principal place of business located at 342 North 
Water Street, Milwaukee, Wis. 
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Par. 2. These respondents are now, and for more than three years 
last past have been, engaged in the sale and distribution of a hand 
lotion preparation designated “Athea.” These respondents cause, 
and have caused said product when sold to be transported from the 
State of Wisconsin to purchasers thereof located in various other 
States in the United States and in the District of Columbia, and main- 
tain and at all times mentioned herein have maintained, a course 
of trade in said product in commerce among and between the various 
States of the United States and in the District of Columbia. é 

Par. 8. Respondent, Bert S. Gittins, is an individual trading under 
his own name, with his office and principal place of business located 
at 739 North Broadway, Milwaukee, Wis. 

This respondent operates an advertising agency and as such is 
engaged in formulating, editing, selling and disseminating adver- 
tising matter. He is the advertising representative or agent of re- 
spondents Haswell T. Bonfield and Theo. Trecker, trading as Athea 
Research & Processing Laboratory, and prepares and assists in the 
preparation of advertising material used by said respondents and aids 
and has aided in the dissemination of such advertising material in 
connection with the sale and distribution of the product “Athea,” in- 
cluding the advertising matter hereinafter set forth. 

Par. 4. In the course and conduct of their aforesaid businesses the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing, the dissemination of false advertisements 
concerning said product by the United States mails and various other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. Respondents have also disseminated, and are now 
disseminating, and have caused and are now causing the dissemination 
of, false advertisements concerning said product, by various means, 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of said product in commerce as “commerce” 
is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive statements 
and representations concerning said false advertisements disseminated 
and caused to be disseminated, as herein set forth, by the United 
States mails, by advertisements inserted in newspapers and periodi- 


cals, and by means of circulars, leaflets, and other advertising material, 
are the following: 


Athea Lotion provides protection without suffocation. The natural oils of 
the skin—so frequently lost through repeated washings in strong alkaline soaps 
are replaced. Grease and grime cannot become imbedded in the pores and 
fine wrinkles of the skin. A mechanical barrier protects the skin from the 
chemical irritants in common industrial coolants, cutting and lubricating oils. 
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Due to its Lanolin and olive oil content, with highly absorbative properties, it 
protects the skin by penetrating into the pores and preventing dirt from becoming 
deeply imbedded. 

Properly used, Athea Protective Lanolin Hand Lotion helps keep your skin 
healthy in three important ways: it replaces the natural oils lost through repeated 
washings with alkalin soaps, tends to keep grime and grease from imbedding 
deeply into the pores and fine wrinkles of your skin so that this dirt may be 
removed more easily, and it contains a mechanical barrier to the chemical 
irritants in the coolants, cutting and lubricating oils you handle in the shop. 

* * * its glycerine content is highly antiseptic. 

The microscopic particles of this ingredient are flat and overlap one another 
in such a way that allow the natural “breathing” of the skin. 

The foreign irritants, however, cannot penetrate this protective layer and con- 
‘sequently can do no harm to the skin. 

Hands that are not used to the harsh work encountered in a factory are par- 
ticularly susceptible to irritation and infections. How to give maximum pro- 
tection to these hands * * * is one of today’s great problems. Athea 
Protective Lanolin Hand Lotion will give the protection necessary * * *, 

Athea Protective Hand Lotion is manufactured in a cosmetic laboratory where 
the complete knowledge of the skin is an absolute essential. 

This fine dispersion is accomplished by heretofore unused principals of physics 
and mechanical design of apparatus. 


Par. 5. Through the use of the foregoing statements and repre- 
sentations, and others of similar import not specifically set out herein, 
respondents represent that said product affords a high degree of pro- 
tection to the hands of industrially employed individuals by providing 
a protective mechanical barrier against dirt, grease, grime, and all 
other foreign elements and will protect the hands from infection and 
irritation; that the use of said product will replace the natural oils 
of the skin which have been removed therefrom by strong alkaline ~ 
soaps used in washing the hands; that said preparation is highly anti- 
septic; that said preparation is manufactured by individuals possess- 
ing complete knowledge of the skin and that heretofore unused 
principles of physics and mechanical design are employed in the 
manufacture of said product. 

Par. 6. The foregoing statements and representations are false, 
misleading and deceptive. In truth and in fact, said product will 
not afford any significant protection to the hands of the industrially 
employed individuals. It will not provide a protective barrier against 
dirt, grease, grime and other foreign elements which contact the hands 
of such individuals. The natural oils of the skin will not be replaced 
by the use of said product. The product is not antiseptic when used 
as directed, that is, by thoroughly rubbing in a small amount of the 
product before starting work. Its use will not protect the hands from 
infection and irritation. The individuals manufacturing said product 
do not possess complete knowledge of the skin and no heretofore 
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unused principles of physics and mechanical design are used in its 
manufacture. 

Par. 7. The use by the respondents of the aforesaid false, mislead- 
ing and deceptive statements and representations has had, and now 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said statements and representations are true and to induce 
a substantial portion of the purchasing public, because of such erro- 
neous and mistaken belief, to purchase said product. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint and state that they 
waive all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act; 

It is ordered, That the respondents, Haswell T. Bonfield and Theo. 
Trecker, individually and as copartners trading as Athea Research 
& Processing Laboratory or trading under any other name or names, 
and Bert S. Gittins, trading under his own name, or trading under 
any other name or names, their representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of the hand lotion prepara- 
tion “Athea” or any product of substantially similar composition or 
possessing substantially similar properties, whether sold under the 
same name or under any other name, do forthwith cease and desist 
from: 

(1) Disseminating or causing to be disseminated any advertise- 
ment by means of United States mail or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That said preparation will afford significant protection to the 
hands of industrially employed individuals; 
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(6) That said preparation will provide a protective barrier against 
dirt, grease and other foreign elements which contact the hands of 
industrially employed individuals; 

(ce) That the use of said preparation will alate the natural oils 
of the skin; 

(d) That said preparation will protect the hands from infection 
or irritation ; 

(e) That phe product is antiseptic when a small amount thereof is 
rubbed into the skin of the hands; 

(7) That the individuals manufacturing said preparation possess 
complete knowledge of the skin; 

(g) That heretofore unused principles of physics and mechanical 
design are used in the manufacture of said preparation. 

(2) Disseminating or causing to be disseminated any advertise- 
ment by any means for the purpose of inducing or which is likely to 
induce, directly or indirectly, the purchase in commerce as “commerce” 
is defined in the Federal Trade Commission Act of said hand lotion 
preparation “Athea,” which advertisements contain any of the repre- 
sentations prohibited in paragraph 1 hereof. 

It is further ordered, That the respondents and each of them shall, 
within 60 days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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In THE MATTER OF 


JACOB SIEGEL COMPANY 


MODIFIED ORDER TO CEASE AND DESIST AND SUPPORTING AND DISSENTING 
OPINIONS AND MEMORANDUM IN REGARD TO THE ALLEGED VIOLATION OF 
SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3403. Order, December 5, 1946* 


Order, in proceeding in question, in which (1) original cease and desist order 
issued April 28, 1948, 36 F. T. C. 563; (2) the Circuit Court of Appeals for 
the Third Circuit on November 30, 1944, in Jacob Siegel Co. v. Federal Trade 
Commission, affirmed said order, though regarding as “far too harsh” 
its prohibition against the use of respondent’s trade name “Alpacuna” for 
the coats involved, and on September 20, 1945, adhered to its said decision, 
all as reported in 150 F. (2d) 751, 39 F. T. C. 714; (3) the Supreme Court 
on March 25, 1946, 327 U. S. 608, 66 Supreme Court 758, 42 F. T. C. 902, 
for the reasons set forth, remanded the case for the Commission to consider 
and determine whether qualifying language or some change of name 
short of excision would eliminate the deception found by it to lurk therein; 
and (4) said Court of Appeals, on May 28, 1946, 42 F. T. C. 907, remanded 
the case to the Commission for further proceedings in conformity with the 
Supreme Court’s opinion— 


1The complaint, findings, conclusion and original order to cease and desist are reported 
in 36 F. T. C. 5638. 

The findings, as set out at pages 569 to 572, are as follows: 

PARAGRAPH 1. The respondent, Jacob Siegel Co., is a corporation, organized and doing 
business under the laws of the State of Pennsylvania, with its office and principal place 
of business located at 317 North Broad Street, Philadelphia, Pa. Respondent, is now, and 
for many years last past has been, engaged in the manufacture, sale, and distribution of 
men’s clothing, including certain overcoats and topcoats designated by respondent as 
“Alpacuna” coats. ; 

Par. 2. In the course and conduct of its business, respondent causes and has caused its 
coats, when sold, to be transported from its place of business in the State of Pennsylvania 
to purchasers thereof located in various other States of the United States and in the 
District of Columbia. Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in its coats in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business respondent is now, and at all times 
mentioned herein has been, in substantial competition with other corporations, and with 
individuals and firms, engaged in the sale and distribution of overcoats and topcoats in 
commerce among and between the various States of the United States and in the District 
of Columbia. 

Par. 4, In 1929 respondent, in cooperation with certain textile specialists, developed 
a certain fabric for use in the making of men’s overcoats. This fabric, designated by 
respondent as ‘“Alpacuna”’ fabric, has a face or pile which is composed of approximately 
50 percent alpaca, 20 percent mohair, and 30 percent wool. The fibers making up this 
face are worked into a cotton backing. Of the entire fabric (face and backing) the 
face comprises approximately 70 percent and the cotton backing 30 percent. 

Respondent states that its purpose in using the under surface or backing was to dup- 
licate as nearly as possible the natural coat of the animals supplying the fibers, the back- 
ing representing the skin of the animal and the fibers representing the hairs or wool 
growing from the skin. The reason given for the use of a cotton rather than a worsted 
backing is that the former is more finely and closely woven, and that this makes possible 
the obtaining of a denser face of hair and wool fibers than would be permitted by a 
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Modifying as below set forth its original prohibition against the use of the word 
“Alpacuna”, so as to make the same subject to a proviso permitting the use 
thereof to refer to respondent’s garments “if in immediate connection and 
conjunction therewith, wherever used, there appear words clearly and 
conspicuously designating all the constituent materials or fibers therein 
contained” ; 

Followed by supporting opinion of Commissioner Freer, concurred in by Com- 
missioner Ferguson, and by Commissioner Mason as to the result; and state- 
ments of dissent by Chairman Ayres and Commissioner Davis, and an earlier 
and explanatory memorandum to the Commission by the latter. 


Before Ur. Edward FE. Reardon, trial examiner. 

Mr. George W. Williams for the Commission. 
_ Montgomery, McCracken, Walter & Rhoads, of Philadelphia, Pa., 
and Guggenheimer, Untermyer & Goodrich, of Washington, D. C., 
for respondent. 


worsted material. It was thought also that the cotton backing would add to the durability 
of the garment. 

A year or two after the development of the overcoat fabric, respondent began the 
manufacture of topcoats. The material used in the topcoats is essentially the same as 
the face of the overcoating fabric, the principal difference between the two garments 
being that in the topcoat the cotton backing is omitted in order to make the garment 
lighter. A further difference is that the overcoat is full lined whereas the topcoat has 
very little lining. The fabrics used in the coats are not manufactured by respondent but 
are made by another concern according to specifications supplied by respondent. 

Par. 5. Respondent’s coats are sold to the public through retail dealers. In the course 
and conduct of its business and for the purpose of inducing the purchase of its coats by 
dealers, and subsequently by the purchasing public, respondent makes use of various 
methods of advertising: One of such methods is the use of swatch books or books con- 
taining samples of the fabrics, which are placed by respondent in the hands of dealers 
purchasing its coats and also in the hands of dealers regarded by respondent as prospective 
purchasers. Such books are frequently displayed by dealers to the purchasing public. 
Some of these swatch books contain, among other advertising matter, a drawing or pictorial 
representation of a hemisphere, above which appears the legend, ‘From the Four Corners 
of the World.” From various geographical locations shown on this hemisphere lines 
run to drawings or pictures of certain animals and under each of these pictures a further 
legend appears. Under the picture of an Angora goat appears the legend, ‘‘Strength from 
the Asiatic Angora.” Under the picture of a sheep appears the legend, ‘‘Durability from 
the American sheep.” Under the picture of a guanaco appears the legend, “Silkiness 
from the Peruvian Guanaco,” and under the picture of an alpaca appears the legend, 
“Richness from the South American Alpaca.” 

Respondent also furnishes to its dealers suggested advertising copy for use by such 
dealers in advertising respondent’s coats in newspapers published in the trade areas 
served by such dealers. Frequent and repeated use has been made by the dealers of this 
advertising copy. In certain of the copy the following advertising matter appears: 

“Ques.. What is Alpacuna? 

“Ans. Alpacuna fabric is made from the rare foreign hairs and wool of the Alpaca, 
Angora, Guanaco, and Texas Sheep. 

“Ques. Is this an unusual combination? 

“Ans. Yes, this combination of hair and wool is the result of 9 years of scientific labora- 
tory research work by a textile genius. 

“Studying the sources of the famous Alpacuna fabric is a real geography lesson. From 
the South American Andes we took the warm, light, silky hairs of the Alpaca. From the 
valleys of Old Peru we took the fine, lustrous coat of the Guanaco. From the plains of 
Turkestan we took the sturdy, durable hairs of the Angora. From the Texas Panhandle 
we chose the thickest, warmest, and richest sheep’s wool. They were all brought together, 
and scientifically blended into a fabric that’s unmatched for richness, luxury, warmth, 
light weight, long wear.” : 

Par. 6. Through the use of these representations and others of a similar nature the 
respondent has represented, directly or by implication, that the fabric used in its coats 
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This proceeding having heretofore been heard by the Federal Trade 
Commission and an order to cease and desist having heretofore been 
entered by it, which order was reversed pursuant to a mandate of the 
Supreme Court of the United States by the United States Circuit 
Court of Appeals for the Third Circuit on May 23, 1946, and remanded 


is made entirely of wool or of wool and hair; that such fabric contains guanaco hair; 
and that the Angora goat hair used in such fabric is imported from Turkestan or some 
other Asiatic country. : 

Par. 7. While the fabric used in respondent’s topcoats is a wool and hair material, this 
is not true as to the overcoats, in which the cotton backing constitutes approximately 
30 percent of the entire fabric. In some of its more recent advertising matter the 
respondent has referred to the fact that its overcoats contain cotton backing. However, 
such reference is usually in smaller and less conspicuous type than the other portions of 
the advertisement. In view of the fact that the overcoats are full lined, the prospective 
purchaser has little or no opportunity to observe the cotton backing when examining 
the garment. 

In neither the overcoat nor the topcoat is guanaco hair used. It appears from the 
evidence that occasionally guanaco hairs may find their way into shipments of alpaca 
received by the mill which manufactures the fabrics for respondent, but in such cases 
the presence of the guanaco hairs is due entirely to accident and the amount is negligible. 
The Angora goat hair or mohair used in the fabrics is not imported from Turkestan or 
any other foreign country, but is a domestic product and is obtained from Angora goats 
raised in Texas. During the oral argument before the Commission it was stipulated by 
counsel for respondent that the defense of the proceeding was abandoned insofar as the 
points with respect to the guanaco hair and the importation of the mohair were concerned. 

Par. 8. The Commission therefore finds that the representations made by the respondent 
with respect to its coats, as set forth in paragraphs 5 and 6 hereof, are false, misleading, 
and deceptive. a 

Par. 9. Another issue raised in the complaint is whether the name “Alpacuna’’ used 
by respondent to designate its coats is misleading, as representing or implying that the 
coats contain fiber obtained from the animal known as the vicuna. It is insisted by 
respondent that the name ‘“Alpacuna” is merely a coined trade name made up by com- 
bining the first five letters of the word “alpaca” with the suffix ‘una,’ that the suffix 
was incorporated into the name only because it provided a euphonious ending, and that 
the name has no reference to vicuna fiber. Respondent further insists that the name has 
no significance in the trade or to the purchasing public other than as a mere trade name, 
or possibly as indicating an alpaca content, that it is not understood by dealers or con- 
sumers as indicating that the coats contain vicuna fiber. 

Respondent’s position finds support in the testimony of a number of witnesses. On 
the other hand, a number of other witnesses, including both persons in the trade and 
members of the consuming public, testified that to them the name “Alpacuna” indicated 
that the coat contained both alpaca and vicuna fiber, the presence of vicuna fiber being 
implied by the ‘“cuna”’ portion of the name. Upon consideration of the entire record, the 
Commission is of the opinion that while in some cases the name might not be understood 
by prospective purchasers as indicating the presence of vicuna fiber, in a substantial number 
of other instances it would indicate the presence of such fiber. It is undisputed that 
respondent’s coats contain no vicuna fiber. The Commission therefore finds that the name 
“Alpacuna” is misleading and deceptive to a substantial portion of the purchasing public 
in that it represents or implies to such persons that respondent’s eoats contain material 
which they do not in fact contain. 

Par. 10. The Commission finds further that the use by the respondent of the foregoing 
representations with respect to its coats, including the use of the name “Alpacuna,” has 
the tendency and capacity to mislead and deceive a substantial portion of the purchasing 
public with respect to the fiber content of such coats and the origin of the materials 
used in such coats, and the tendency and capacity to cause such portion of the public to 
purchase substantial quantities of respondent’s coats as a result of the erroneous and 
mistaken belief engendered by such representations. In consequence thereof, substantial 


trade has been diverted unfairly to the respondent from its competitors, many of whom 
do not misrepresent their products. 5 
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to the Commission for further proceedings in conformity with the 
opinion of the Supreme Court, particularly for the Commission to 
consider and determine whether qualifying language or some change 
of name short of excision would eliminate the deception which the 
Commission found lurking in respondent’s trade name “Alpacuna,” 
and in the judgment of the Commission adequately satisfy the ends 
of the Federal Trade Commission Act and at the same time save said 
trade name; 

And the Commission having further considered said matter, and 
being of the opinion that the deception resulting from the use of said 
trade name can be eliminated by the use, in connection with said name, 
of qualifying or explanatory language as hereinafter set forth, the 
Commission now issues this its modified order to cease and desist: 

It is ordered, That the respondent, Jacob Siegel Co., a corporation, 
and its officers, representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of respondent’s coats desig- 
nated “Alpacuna” coats, or any other coats of substantially similar 
composition, under whatever name sold, do forthwith cease and desist 
from: 

1. Representing that respondent’s coats contain guanaco hair. 

2. Representing that the Angora goat hair or mohair used in re- 
spondent’s coats is imported from Turkestan or any other foreign 
country. . 

3. Representing through the use of drawings or pictorial representa- 
tions, or in any other manner, that respondent’s coats contain fibers or 
materials which they do not in fact contain. 

4, Representing that coats made of fabrics which have a cotton back- 
ing are composed entirely of wool or of wool and hair. 

5. Using any advertising matter or causing, aiding, encouraging, or 
promoting the use by dealers of any advertising matter which purports 
to disclose the constituent fibers or materials of coats composed in part 
of cotton, unless such advertising matter clearly discloses such cotton 
content along with such other fibers or materials. 

6. Using the word “Alpacuna,” or any other word which in whole 
or in part is indicative of the word “vicuna,” to designate or describe 
respondent’s coats, or otherwise representing, directly or by implica- 
tion, that respondent’s coats contain vicuna fiber; provided, however, 
that nothing herein shall prohibit use of the word Alpacuna to refer to 
respondent’s garments if in immediate connection and conjunction 
therewith, wherever used, there appear words clearly and conspicu- 
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ously designating all the constituent materials or fibers therein 
contained. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this modified order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which it 
has complied with this order. 

It is further ordered, That no provision in this order shall be con- 
strued as relieving respondent in any respect of the necessity of com- 
plying with the requirements of the Wool Products Labeling Act of 
1939 and the authorized Rules and Regulations thereunder. 

Commissioners Ferguson, Freer, and Mason voting in the affirmative, 
Commissioners Ayres and Davis in the negative. 


OPINION OF COMMISSIONER FREER 


Concurred in by Commissioner Frrcuson, Commissioner Mason 
concurring in the result. 


The Jacob Siegel Co. sought review of a Federal Trade Commission 
order to cease and desist which contained six paragraphs (36 F. T. C. 
563). Paragraph 6 thereof prohibited use of the trade name “Alpa- 
euna” to designate and describe coats containing no vicuna fibers, and 
as stated by Judge McLaughlin, “The first five paragraphs * * * 
are conceded by the petitioner [Jacob Siegel Co.] and do not concern 
us.” The Circuit Court of Appeals affirmed the finding which was the 
basis of Paragraph 6 of the Commission’s order and deemed itself 
powerless to modify the prohibition which it characterized as “far too 
harsh,” yet an exercise of administrative discretion and a product of 
administrative determination respecting which the court would not 
“say that the power had been abused.” The Supreme Court thereafter 
reversed the judgment of the Circuit Court of Appeals and remanded 
the case for further proceedings in conformity therewith.2 We are 
now directed by the Circuit Court of Appeals >— 
to consider and determine whether qualifying language or some change of name 
short of excision would eliminate the deception which it [the Commission] found 
lurking in the word Alpacuna and in the judgment of the Commission adequately 
satisfy the ends of the Federal Trade Commission Act and at the same time save 
the said trade name, Alpacuna. 

Briefly, the history of this case pertaining to the form of the original 
order is that on September 23, 1941, oral argument was heard on this 
case before four Commissioners (Commissioner March not present) 
and on September 26, 1941, upon consideration of the record (Com- 

1150 Fed. (2d) 751, 752 (C. C. A. 3d, 1944) and affirmed on rehearing p. 756. 


2 66 Sup. Ct. Rep. 758; 90 L. Hd. 697. 
3 May 23, 1946. 
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missioner March still not present) the Commission was of the opinion 
that the evidence therein had established that respondents had violated 
the Federal Trade Commission Act as charged in the amended com- 
plaint and an order to cease and desist should be issued. 

Tentative draft of findings as to the facts and a draft of order to 
cease and desist complete except for a prohibition with respect to the 
trade name itself were considered on October 23, 1941, again on 
December 11, 1941, and on a number of occasions throughout 1942. On 
October 23, 1941, I reported by memorandum in part as follows: 

The question of the trade name is, of course, the most important one in the 
case from the respondent’s standpoint, and I have no doubt that the matter could 
lave been settled long before this had the charge of deception through use of 
the word “Alpacuna” been abandoned. * * * It is my opinion that the order 
{the draft] might be strengthened considerably and within the borders of the 
record, by adding thereto an inhibition against use of the trade name “Alpacuna”’ 
unless immediately accompanied by a truthful statement of the fiber content. 


I reported again by memorandum dated April 9, 1942: 


* +* * the record will not support an absolute prohibition against the use of 
the name. This presents the question of policy as to whether the Commission 
wishes to permit by its order a modified use of the name when properly qualified 
by an equally conspicuous statement of the actual fiber content. This is the most 
the Commission may require, * * ¥*, 

In a memorandum dated December 15, 1942 Commissioner Davis 
reported : 

It is my conclusion that the use of this name should be absolutely prohibited. 
T do not believe that any qualification would be sufficient to overcome the possible 
deception. Any effort at qualification would result in a mere contradiction. 
The word is like ‘“Aspironal,” “Buck Skein” or ‘“Satinsilk,” the use of all and 
many more of which in the same category the Commission has prohibited. It is 
also immaterial, in my opinion that respondent may be complying in full with 
the Wool Products Labeling Act and the regulations thereunder. Of more im- 
portance than the labels on respondent’s coats is the use made of this name in 
other advertising. 

Thereafter on December 24, 1942, upon consideration of both points 
of view the Commission directed revision of the tentative findings and 
order, such revision to follow the lines suggested in the memorandum 
of Commissioner Davis. Respecting this action Commissioners Ayres, 
Davis, and March voted in the affirmative and Commissioner Ferguson 
and I voted in the negative and I announced that I would file for the 
public record a memorandum of dissent to the inclusion in the order of 
an unqualified prohibition against the trade name “Alpacuna.” The 
revised tentative findings as to the facts and proposed order to cease 
and desist were considered by the Commission on April 23, 1943 and 
were adopted and thereafter issued. As to including in the order to 
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cease and desist an unqualified prohibition against the use of the trade 
name “Alpacuna,” Messrs. Ferguson and Freer voted in the negative. 

It was directed that the following statement of dissent be shown on 
the public record and accompany the order to cease and desist: 

Commissioner Freer dissents from so much of the order as wholly prohibits 
the continued use of the trade name “Alpacuna” for the reason that this trade 
name, which has been in use for more than 13 years, is a valuable business asset, 
and is neither deceptive per se, nor is the testimony concerning its tendency or 
capacity to deceive sufficiently clear and convincing as to render such prohibition 
of its use necessary in the public interest. [Hmphasis supplied.] 

It was further directed that the following statement of a majority 
of the Commission (Messrs. March, Davis, and Ayres) also be shown 
on the public record and accompany the order to cease and desist: 

A majority of the Commission do not agree with either Commissioner Freer’s 
statements of fact or his conclusions of law. 

The foregoing background is recited to show that where the Com- 
missioners were divided was on the proposition of whether the remedy 
should be excision or whether some explanation to accompany the 
respondent’s use of its trade name “Alpacuna” would be adequate to 
protect the public against its capacity and tendency to deceive. 

The findings read in part as follows: 

* * * Upon consideration of the entire record, the Commission is of the 
opinion that while in some cases the name might not be understood by prospec- 
tive purchasers as indicating the presence of vicuna fiber, in a substantial number 
of other instances it would indicate the presence of such fiber. It is undisputed 
that respondent’s coats contain no vicuna fiber. The Commission therefore finds 
that the name “Alpacuna” is misleading and deceptive to a substantial portion 
of the purchasing public in that it represents or implies to such persons that 
respondent’s coats contain material which they do not in fact contain. 

No proposal was ever made that there be included in such findings 
as to the facts a statement that only excision would eliminate the 
deception. The question so long considered and finally decided by a 
divided Commission was whether an absolute prohibition (excision) 
of the name was to be required in our order. As to this, I noted no 
evidence compelling a decision to the effect that its deceptive implica- 
tions could not be remedied by truth and conspicuous disclosure of the 
actual fiber content. 

Subsequent to the return to the Commission of the case after its 
course through the courts the Commission again heard oral argument 
thereon on June 17, 1946. 

In presently considering the remedy to be applied, some of the fac- 
tors we again have weighed are hereinafter set forth. 

The use of coined trade names derived from specialty fiber terms 
has become prevalent in the textile industry. The obvious purpose of 
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a name thus selected is to represent to the trade and to the public that 
the garments so advertised have some of, many of, or all the attributes 
and characteristics which the trade or the consuming public associates 
with fabrics composed of such fiber or fibers. It is the Commission’s 
view that many and various impressions may be imparted to the trade 
or to the public by coined words which imply that particular fibers 
are present; some may infer that the garment is composed predomi- 
nantly or in substantial part of the implied fibers, others that it is 
composed wholly thereof; to other segments of the public the name 
may signify nothing. 

The Commission, therefore, is still of the opinion that the term 
“Alpacuna” constitutes a representation that the fabric so designated 
is composed of alpaca and vicuna fibers. Upon further consideration 
of the remedy to be applied however, the Commission now is of the 
opinion that truthful and conspicuous disclosure of the constituent 
fibers in advertising the garments will eliminate in many instances 
and effectively circumscribe in others the capacity and tendency to 
impart an initial false impression which, the testimony shows, may 
flow from use of the trade name in question. Proper labels required 
by the Wool Products Labeling Act on the garments when sold and 
delivered to the consumer should dispel any remaining confusion or 
false impression persisting in the minds of those consumers who in 
a degree are inattentive or unanalytical or who may be characterized 
by the trade as “impulse” buyers. 


Statement of dissent by Chairman Ayrrss: 


The Commission’s order of April 28, 1943, among other things ab- 
solutely prohibited respondent from using “Alpacuna” in connection 
with its coats. From that provision of the order respondent appealed, 
and the order was affirmed by the United States Circuit Court of Ap- 
peals for the Third Circuit. On certiorari the Supreme Court of the 
United States reversed the Circuit Court and remanded the cause for 
further proceedings in conformity with its opinion. Thereafter the 
Circuit Court reversed the Commission’s order and remanded the cause 
to the Federal Trade Commission for further proceedings in con- 
formity with the opinion of the Supreme Court, particularly for the 
Commission “to consider and determine whether qualifying language 
or some change of name short of excision would eliminate the decep- 
tion which it found lurking in the word Alpacuna * * *.” 

Weare not ordered by the Court to permit the use of the trade name 
with qualifying language. The mandate is only to consider and de- 
termine the question presented and express our judgment thereon. 
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Before we issued the order from which respondent appealed we 
considered at careful length whether qualifying language would elim- 
inate the deception, and by a vote of three against two decided that it 
would not. Our findings failed to state affirmatively that such deter- 
mination was made. The finding that the name was deceptive and the 
absolute prohibition in the order against its use, however, accurately 
reflected the decision and the intention of the majority. 

The present action of the majority in modifying the order so as to 
permit the use of the trade name with qualifying language is taken on 
the same record and the same findings. I voted for the absolute pro- 
hibition originally because of the factual situation disclosed by the 
record and because of my opinion that the qualification or contradic- 
tion of deceptive trade names is unsound and fails in substantial 
measure to accomplish its objective of eliminating the initial deception 
of the name. No new factual considerations have been offered and I 
can find no basis upon which a change of my position on this question 
is warranted. 

The Court also directed that we consider and determine whether 
“some change of name short of excision would eliminate the decep- 
tion.” To give effect to the language of the Court the words, “some 
change of name short of excision,” must be construed to mean that an 
actual but limited change of the name would not amount to excision. 
The original order as disclosed by its terms as well as by the findings 
was based upon the conclusion that the word “Alpacuna” deceptively 
indicates that garments so designated contain vicuna fiber. In my 
opinion, any change in the name which would eliminate the represen- 
tation or implication that respondent’s coats contain vicuna fiber 
would eliminate that deception. 

The deception which we found in the name “Alpacuna” lies in the 
last four letters because of their implication of vicuna. It is not diffi- 
cult to see how easily this portion of the name may be so changed as to 
eliminate its vicuna connotation and at the same time preserve its 
claimed euphonious ending and its substantial phonetic and visual 
qualities. In making such a change, however, it would be necessary to 
exercise care to see that the change did not itself involve a new decep- 
tion. The record disclosed that respondent already uses at least two 
other trade names on the same coats—‘“Alperu” and “Andesian”—in 
order to permit different stores in the same city to sell them without 
apparent conflict. If, for its own convenience, respondent can inter- 
changeably use these trade names for its “Alpacuna” coats, it does not 
seem unreasonably burdensome to require it to make the slight change 
in “Alpacuna” which is necessary to remove its vicuna connotation. I 
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have suggested that the findings and order be modified to permit this 
course, but my suggestion was rejected by the Commission. 

I submit this statement so that the record may show the reasons for 
my continued opposition to the use of the deceptive trade name in 
connection with qualifying language, and to suggest a course which in 
my opinion would eliminate the deception without excising the trade 
name. 


Commissioner Davis dissenting : 


I am opposed to the action of the majority of the Commission, and 
am in favor of reporting to the court that the Commission did in 
effect specifically, carefully, and fully discuss and consider the question 
as to whether or not the ends of justice would be met by permitting 
the respondent to retain the use of the trade name “Alpacuna,” either 
with the qualifying language “Contains no Vicuna,” or in any other 
manner, and a majority of the Commission decided that its continued 
use could not be permitted without the probability of deception. I 
still adhere to that viewpoint and favor the reaffirmation of the order 
as issued by the Commission. 

In support of my position I make the following statement: 

On September 23, 1941, the Commission heard final argument and 
took the matter under advisement. From that date until the issuance 
of the order on April 23, 1943, the chief discussion among members 
of the Commission related to consideration and determination as to 
whether or not “Alpacuna” should be absolutely prohibited. 

The complaint charged the respondent with making other false and 
misleading statements, to which reference will be later made, but 
respondent abandoned any defense of such charges. 

At the hearing before the Commission the sole contention of re- 
spondent’s Counsel was that respondent be permitted to retain the use 
of the name “Alpacuna,” and proposed to use the modification, “Con- 
tains no Vicuna,” so that the trade name would read “Alpacuna— 
Contains no Vicuna.” 

After the hearing, the Commission directed the preparation and 
submission to the Commission of findings of fact and proposed order. 
Such findings of facts and proposed order were prepared. 

Thereafter Commissioner Freer submitted a report to the Commis- 
sion in which he stated in part: 

It is my opinion that the order submitted might be strengthened considerably 
and within the borders of the record, by adding thereto an inhibition against 
the use of the trade name “Alpacuna” unless immediately accompanied by a 
truthful statement of the fiber content. This would not require the respondent 
to abandon wholly a well-known and valuable trade name and at the same time 
would serve to prevent deception through that name. 
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Again ina memorandum of April 9, 1942, Commissioner Freer stated 
in part: 

I am inclined to agree * * * that the record will not support an absolute 
prohibition against the use of the name. This presents the question of policy 
as to whether the Commission wishes to permit by its order a modified use of 
the name when properly qualified by an equally conspicuous statement of the 
actual fiber content, This is the most the Commission may require * * *. 

In a memorandum of December 15, 1942, Commissioner Davis stated, 
among other things: . 

It is my conclusion that the use of this name should be absolutely prohibited. 
I do not believe that any qualification would be sufficient to overcome the possible 
deception. Any effort at qualificatiton would result in a mere contradiction. 
The word is like ‘“Aspironal,” “Buck Skein,” or “Satinsilk,” the use of all and 
many more of which in the same category the Commission has prohibited. It 
is also immaterial, in my opinion that respondent may be complying in full with 
the Wool Products Labeling Act and the regulations thereunder. Of more im- 
portance than the labels on respondent’s coats is the use made of this name in 
other advertising. 

Reference is had to the entire memorandum submitted by Com- 
missioner Davis and attached hereto as appendix A.1 

On December 24, 1942, the tentative findings as to the facts and 
order to cease and desist were ordered revised in accordance with the 
memorandum of December 15, 1942, of Commissioner Davis. This 
action constituted determination by the Commission, after careful and 
prolonged consideration in the light of conflicting views, that “Alpa- 
cuna” should be absolutely prohibited and that no qualification would 
be sufficient to overcome the possible deception. On this action Com- 
missioners March, Davis and Ayres voted in the affirmative and Com- 
missioners Ferguson and Freer voted in the negative, and Commis- 
sioner Freer announced that he would file a memorandum of dissent. 
Revised findings of facts and order to cease and desist having been 
returned to the Commission, on April 23, 1943, such revised findings 
as to the facts and order to cease and desist were approved and ordered 
to be entered of record and served upon respondent by the Secretary. 
As to including in the order to cease and desist an unqualified pro- 
hibition against the use of the trade name “Alpacuna,” Messrs. Davis 
and March voted in the affirmative. The vote of Mr. Ayres was re- 
corded in the affirmative in accordance with the action of December 
24, 1942. Messrs. Freer and Ferguson voted in the negative. Mr. 
Freer dissented for the public record. 


The order, which was issued on April 28, 1943, was in part as 
follows: 


1 See page 272 infra. 
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It is ordered, That the respondent, Jacob Siegel Company, a corporation, 
and its officers, representatives, agents and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale and 
distribution in commerce, as “commerce” is defined in the Federal Trade Com- 
mmission Act, of respondent’s coats now designated “Alpacuna” coats, or any other 
coats of substantially similar composition, under whatever name sold, do 
forthwith cease and desist from: 

1. Representing that respondent’s coats contain guanaco hair. 

- 2. Representing that the Angora-goat hair or mohair used in respondent's 
coats is imported from Turkestan or any other foreign country. 

3. Representing through the use of drawings or pictorial representations, or 
in any other manner, that respondent’s coats contain fibers or materials which 
they do not in faet contain. 

4. Representing that coats made of fabrics which have a cotton backing are 
composed entirely of wool or of wool and hair. 

5. Using any advertising matter or causing, aiding, encouraging, or promoting ~ 
the use by dealers of any advertising matter which purports to disclose the 
constituent fibers or materials of coats composed in part of cotton, unless such 
advertising matter clearly discloses such cotton content along which such other 
fibers or materials. 

6. Using the word ‘“Alpacuna,” or any other word which in whole or in part 
is indicative of the word “‘vicuna,” to designate or describe respondent’s coats; 
or otherwise representing, directly or by implication, that respondent’s coats 
contain vicuna fiber. 


Commissioner Freer’s dissent and the reply of the Commission were 
as follows: 


Commissioner Freer dissents from so much of the order as wholly prohibits 
the continued use of the trade name “Alpacuna” for the reason that this trade 
name, which has been in use for more than 13 years, is a valuable business asset, 
and is neither deceptive per se, nor is the testimony concerning its tendency or 
capacity to deceive sufficiently clear and convincing as to render such prohibition 
of its use necessary in the public interest. 


* * * * * * * 


A majority of the Commission do not agree with either Commissioner Freer’s 
statements of fact or his conclusions of law. 

The respondent petitioned the United States Circuit Court of Ap- 
peals for the Third Circuit to review and modify this provision of 
the order so as to permit the use of the trade name “Alpacuna” in con- 
nection with qualifying words to indicate that the product contains 
no vicuna fiber. 

The circuit court of appeals affirmed the Commission’s order in 
November 1944. In its opinion the court stated, among other things: 


It clearly appears that there is substantial evidence supporting the Commis- 


sion’s decision. 
Although we sustain the Commission on its finding as to the name because 
of substantial evidence supporting that finding, we think strongly that the order 


is far too harsh. 
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The case went to the Supreme Court of the United States on a 
writ of certiorari, and the opinion of that court on March 25, 1946, 
stated, among other things: 


Here, as in the case of orders of other administrative agencies under com- 
parable statutes, judicial review is limited. It extends no further than to as- 
certain whether the Commission made an allowable judgment in its choice 
of the remedy. * * * The Commission is the expert body to determine 
what remedy is necessary to eliminate the unfair or deceptive trade practices 
which have been disclosed. It has wide latitude for judgment and the courts 
will not interfere except where the remedy selected has no reasonable relation 
to the unlawful practices found to exist. 

But in the present case, we do not reach the question whether the Commission 
would be warranted in holding that no qualifying language would eliminate the 
deception which it found lurking in the word Alpacuna. * * * We find no 
indication that the Commission considered the possibility of such an accom- 
modation. * * * But we are left in the dark whether some change of name 
short of excision would in the judgment of the Commission be adequate. * * * 
The Commission is entitled not only to appraise the facts of the particular case 
and the dangers of the marketing methods employed * * * but to draw from 
its generalized experience. * * * But the courts are not ready to pass on 
the question whether the limits of discretion have been exceeded in the choice 
of the remedy until the administrative determination is first made. 


The judgment of the circuit court was reversed and the cause re- 
manded for further proceedings in conformity with the Supreme 
Court’s opinion. 

On May 23, 1946, the Circuit Court of Appeals for the Third Cir- 
cuit in conformity with the mandate of the Supreme Court, reversed 
the Commission’s order, and ordered : 

That this cause be and the same is hereby remanded to the Federal Trade 
Commission for further proceedings in conformity with the said opinion of the 
Supreme Court of the United States particularly for said Federal Trade Com- 
mission to consider and determine whether qualifying language or some change 
of name short of excision would eliminate the deception which it found lurking 
in the word “Alpacuna” and in the judgment of the Commission adequately 


satisfy the ends of the Federal Trade Commission Act and at the same time 
save the said trade name, Alpacuna. 


We are not ordered by the Court to permit the use of the trade name 
with qualifying language. We are ordered only to “consider and de- 
termine whether qualifying language or some change of name short 
of excision would eliminate the deception.” 

The above outline of the history of this case before the Commis- 
sion shows that we have already considered whether qualifying lan- 
guage would eliminate the deception, and on December 24, 1942, we 
determined that it would not. Our findings, however, did not speci- 
fically show that determination. To comply with the mandate of the 


Court we are now required to show that we have considered and de- 
termined that question. 
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All through the trial of this case the one and only controversial 
issue has been whether respondent should be permitted to continue 
using the trade name “Alpacuna.” They never contested any of the 
other charges of false representations. 

The only proposal which has been made by respondent relating to 
qualifying language has been the proposal made from the beginning 
to qualify “Alpacuna” with the language “Contains no Vicuna.” The 
inadequacy of such qualifying language, as before explained, was 
fully and lengthily considered and determined by the Commission. 

If we should permit the use of the name “Alpacuna” with such 
qualifying language, it would be a contradiction rather than an 
explanation, and would be contrary to numerous court decisions as 
well as decisions of the Federal Trade Commission. 

Furthermore, the deception would not then be eliminated. Is it not 
obvious that what is left of the name informs the public that the coats 
are composed of Alpaca and that they are entirely wool, when the 
overcoat is composed of one-third cotton and there are other fibers, 
domestic goat mohair and sheep wool contained in both coats? If 
the implication of Vicuna is eliminated, the Alpaca part still remains. 
This is clearly deceptive for the reasons stated. 

Respondent has proposed no change in name, and no change of 
name has been suggested, and I know of none except absolute excision 
that would not encounter the same difficulties above explained. 

As a matter of fact it appears in the record that respondent uses at 
least two other names, to wit, Alperu and Andesian, for designating 
these identical coats to be sold by merchants in the same city as those 
selling them under the trade name “Alpacuna.” 

Counsel for respondent seems to have been able to focus attention 
upon paragraph 6 of the order and to ignore paragraph 5 thereof, 
although it was invoked in the argument of counsel for the Commis- 
sion before the Commission, and I understand was specifically referred 
to in the argument in the Circuit Court of Appeals, though appar- 
ently not in the Supreme Court. Paragraph 5 reads as follows: 

Using any advertising matter or causing, aiding, encouraging, or promoting the 
use by dealers of any advertising matter which purports to disclose the constitu- 
ent fibers or materials of coats composed in part of cotton, unless such advertis- 
ing matter clearly discloses such cotton content along with such other fibers or 
materials. 

Furthermore, paragraph 4 has been ignored, which reads thus: 

Representing that coats made of fabrics which have a cotton backing are com- 
posed entirely of wool or of wool and hair. 

Is it not obvious, therefore, as I have heretofore asked, that when 
the “cuna” part of the name in eliminated the implication still remains 
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that the overcoat is wholly wool and that both are composed entirely 
of alpaca? For this reason, aside from any other, it would seem clear 
that there is no reasonable way to qualify this name. 

It thus definitely appears that when one evil is cured another is 
created, and the new evil should no more be allowed to exist than the 
one eliminated by it. 

In view of the implications in the opinion of the Supreme Court, I 
think that our subsequent action should show specifically that we did 
actually consider and decided the question as to whether respondent 
should be permitted to retain the trade name “Alpacuna,” with or 
without the qualifying language. 

With respect to the argument that respondent should be permitted 
to retain the trade name “Alpacuna,” because they have been. using 
it thirteen years, it is well settled that long use of a misleading brand 
can vest no right in the user. As was said by Mr. Justice Cardozo, 
in F. 7. C.v. Algoma Lumber Co., 291 U.S. 67: 

There is no bar through lapse of time to a proceeding in the public interest to 
set an industry in order by removing the occasion for deception or mistake. 

The use of a trade name was involved in that case. 

And again, such a name may not be used, because it places in the 
hands of retailers the “means” whereby they may deceive the public. 
This principle was enunciated by the Supreme Court in the Winsted 
Hosiery case and has been followed by the courts ever since. ‘The re- 
spondent readily admitted that it could not control the use of the name 
by the retailers even though it furnished proper advertising sugges- 
tions. This principle is a very sound and salutary one and should 
not be destroyed after being enunciated by the Supreme Court, itself, 
in one of our own cases. 

Another thing: The topcoats are usually advertised and sold before 
the overcoats. The topcoats may properly be advertised as all wool 
coats and it is quite natural for any one wanting thereafter to buy an 
overcoat would assume that the two coats, bearing the same name, were 
of the same fiber content. It is to be borne in mind that this is not a 
firm name, but the name of particular coats. This firm makes several 
different coats which have different names, and, in fact, these coats 
are sold under at least two other names, namely, Alperu and Andesian. 

It was also charged in the complaint and proven in the evidence 
that the respondent advertised the coats contained imported Guanaco 
hair and “from the plains of Turkestan the sturdy, durable hairs of 
the Angora” and employed various misleading pictorial representa- 
tions. Respondent admitted at the hearings that these claims were 
false and abandoned any defense as to same. Attention is called to 
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the inhibitions in the cease and desist order in this respect, as to which 
the respondent did not appeal. 

The respondent does not come into court with such clean hands that 
the Commission should feel constrained to lean backward and to 
permit a continuing misrepresentation or distortion of the facts. 

It was the intention of the Commission, at the time it entered the 
order, to provide that the fiber content of these coats should not be 
misrepresented. If it is sought to permit the respondent to retain 
the name “Alpacuna” with a modification or explanation, the only 
accurate, nondeceptive modification which could possibly be made 
with respect to the overcoats would be such language as: 


Alpacuna—Contains no Vicuna; Contains Alpaca, Cotton, Domestic Mohair and 
Sheep Wool, 

and the same with respect to the topcoats except to omit the word 
“cotton” from the qualification. However, I do not think that such 
a modification as thus suggested would entirely remove resulting 
deception, for the reasons above stated. 

The chief controversial issue in this case was as to whether the name 
“Alpacuna” carried a representation that the overcoats contained 
Vicuna. The last paragraph of the present memorandum opinion 
approved by a majority of the Commission states: 

The Commission, therefore, is still of the opinion that the term 
“Alpacuna” constitutes a representation that the fabric so designated 
is composed of alpaca and vicuna fibers. Upon further consideration 
of the remedy to be applied, however, the Commission now is of the 
opinion that truthful and conspicuous disclosure of the constituent 
fibers in advertising the garments will eliminate 1 many instances 
and effectively circumscribe in others the capacity and tendency to 
impart an initial false impression which, the testimony shows, may 
flow from use of the trade name in question.” [Italics supplied.] 

This does not affirmatively negative the fact that the garments 
contain no vicuna. It must be borne in mind that many purchasers 
are not only not experts but are unwary and not discerning. Further- 
more, the respondents from the beginning and all through the trial 
proposed to specifically state under the trade name that it “Contains 
no Vicuna.” Such statement should appear in connection with a 
description of the correct fiber contents, if any modification is to be 
permitted. 

As considerable emphasis has been put upon the use of the name 
and the money spent in advertising it, I would be willing for the 
respondent to be allowed to use it in conjunction with any new name 
for a reasonable length of time, say 2 years, as was permitted in the 
Army and Navy Trading Co. case, in which the Commission per- 
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mitted respondent to use the language “Formerly Army & Navy 
Trading Co.” under its new name for a period of 2 years, although 
such respondent Army & Navy Trading Co. had more equities than 
present in this case, as they were actually dealing in Army and Navy 
goods at the time they were established and selected the name and 


so continued for many years. 
Wherefore, I respectfully dissent from the action of the majority 


of the Commission. 
APPENDIX A 


MEMORANDUM FOR THE COMMISSION :” 

The complaint in this case charges that the term “Alpacuna” serves as a repre- 
sentation that respondent’s overcoats and topcoats bearing that label are all 
wool and composed entirely or at least of a substantial quantity of the fur, wool 
and hair of the alpaca and vicuna. The only question in the case concerning which 
there is any doubt is whether or not this allegation has been sustained. It is ad- 
mitted there is no vicuna hair at all in the garments. 

I do not agree with a conclusion that the record will not support an absolute 
prohibition against the use of this name. If, as I believe it to be, the testimony 
is sufficient to make it likely that a substantial portion of the purchasing public 
would be misled into the belief that these garments contain vicuna fiber, the use 
of the name should be inhibited. If, as the respondent contends, Alpacuna is a 
mere fanciful name, pronounced ‘“Alpac-una,” the use of the name is equally bad 
for the reason that it naturally and obviously imports a coat exclusively of 
alpaca fiber when admittedly such is not the case. 

The fact that many members of the public have a general acquaintance with 
vicuna fiber and the animal from which it is obtained is amply demonstrated. 
The word is brought to the public’s attention in any number of ways. Various 
dictionaries, encyclopedias and other such works carry not only a definition of 
vicuna but also a picture of the animal itself. A number of books, pamphlets, 
etc., which may be found in any good library have been published on the subject: 
Many schools, particularly those teaching commercial geography, have regular 
courses of instruction dealing with the qualities and uses of vicuna and other 
goat hair. From time to time the word appears in newspapers and other ad- 
vertisements, some of which were offered in evidence in this case. The testimony 
of several of the Commission’s witnesses, including college professors, high school 
teachers, physicians, merchants and others, leads inevitably to the conclusion 
that a considerable portion of the public is not only acquainted in a general way 
with vicuna, but also has a distinct preference for it as a constituent in wool cloth- 
ing. Nor is it an answer to say that these people would not expect to find it ina 
$40 coat. The fact that a false statement may be obviously false to some is no 
defense. There is no duty resting upon a citizen to suspect the honesty of those 
with whom he deals. The trusting as well ag the suspicious are entitled to pro- 
tection against advertising which tends to mislead and confuse. An inherently 
false representation is no less false because there are some who do not believe it. 

And that is not all. This record contains the testimony of many witnesses 
concerning their impression of the trade name “Alpacuna.” While many of 
these were persons experienced in the clothing trade, others were not and in 
both groups there were those who said they would understand that the word 
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implies a vicuna content. Included among the nonexperts who so testified 
were the following: George W. Conner, a member of the staff of Philadelphia 
Better Business Bureau—“I would get the impression that the coat was made 
from the wool of the alpaca and the vicuna, or a mixture of them. Mrs. Nellie 
Fennell, a Philadelphia housekeeper—“I took cuna. I thought that might come 
from it.’ Mrs. Frederick L. Wakeman, a New York housewife—‘All I know 
is that both of these goats are wool goats.” H. J. Kenner, manager of Better 
Business Bureau of New York—‘Would understand the word Alpacuna to mean 
that the coat is made of a separate (sic) combining alpaca and vicuna fibers.” 
E. J. West, Washington, D. C., Construction Engineer, “that the fabric was from 
the two animals—alpaca and vicuna.” Mrs. Rose Hardy, Washington housewife— 
Would conclude that the overcoat was “composed of alpaca and vicuna.” More- 
over, while this fact is not controlling, it is not true that even the textile experts 
could not be misled. It might well be that knowing the scarcity of vicuna they 
would not expect a popular priced coat to be composed entirely of this fiber, 
they might nevertheless expect to find at least some. 

It is my conclusion that the use of this name should be absolutely prohibited. 
I do not believe that any qualification would be sufficient to overcome the possible 
deception. Any effort at qualification would result in a mere contradiction. 
The word is like “Aspiranol,” “Buck Skein” or “Satinsilk,” the use of all and many 
more of which in the same category the Commission has prohibited, It is also 
immaterial, in my opinion that respondent may be complying in full with the 
Wool Products Labeling Act and the regulations thereunder. Of more importance 
than the labels on respondent’s coats is the use made of this name in other 
advertising. i 

It is my recommendation that the drafts of findings as to the facts and order 
to cease and desist be returned to the special legal assistants for revision in 
accordance with the foregoing observations. 
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In roe Marrer or 


WILLIAM A. HERMAN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRDSS APPROVED SEPT. 26, 1914 


Docket 5225. Complaint, Sept. 26, 1944—Decision, Dec. 5, 1946 


Where an individual engaged as a licensed private detective and investigator, 
principally in obtaining information concerning persons who had, or repre- 
sented themselves as having, claims against insurance companies or em- 
ployers in connection with industrial insurance and workmen’s compensation 
laws; i 

Making use of a plan under which he mailed to persons concerning whom infor- 
mation was sought, at their last known addresses, form letters which, headed 
“National Estates Research,” and displaying at the top “Worldwide Gene- 
alogical Service,” “File # __--,” “—---_- Estate,” advised the addressee that 
his address had been learned in the course of endeavors to locate heirs to 
the supposed estate and asked him to advise where he might be interviewed in 
order to ascertain his connection with such estate, or to return the letter 
filled in to supply a variety of information concerning himself, such as his 
address, occupation, ete., and included stamped envelopes for the return of 
such form letters addressed to said “National Hstates Research” at his New 
York City address— 

(a) Represented falsely, directly and by implication, through said form letters, 
to the recipients thereof, that “National Hstates Research” was engaged 
in genealogical research and was endeavoring to locate heirs to existing 
estates, and that the recipients might have interests in such estates of 
financial benefit to them; and 

(bo) Represented falsely, through use of the name “National Hstates Research,” 
directly and by implication, that said concern bore some relation to estates 
and to the right and interest of heirs thereto; 

The facts being aforesaid name was merely a disguise for the true nature of his 
business, and the whole plan was one for obtaining information by deceit 
and subterfuge; 

With the effect of misleading and deceiving many of the persons to whom said 
form letters were sent, into the erroneous belief that such representations 
were true and that the name “National Estates Research” truthfully indicated 
the character of the concern requesting information; and with tendency 
and capacity thereby to cause such persons to give information which they 
otherwise would not have supplied: 

Held, That such acts and practices under the circumstances set forth were all to 


the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices. 


Before Mr. Andrew B. Duvall, trial examiner. 


Mr. J. W. Brookfield, Jr., for the Commission. 
Mr. Abraham E. Glick, of New York City, for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Redes 
Trade Commission, having reason to believe that Retire A. Herman, 
an individual, hereumetter referred to as respondent, has violated the 
provisions of said Act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracraru 1. Respondent William A. Herman is an individual with 
an office and principal place of business at 170 Broadway, city and 
State of New York. 

Par. 2. Respondent is now, and has been for more than 1 year last 
past engaged in business as a private detective and investigator under 
the name “Equitable Service Bureau” in the State of New York, under 
a license issued by that State. The principal part of respondent’s 
business in the investigation of, and obtaining information concerning, 
persons who have, or roeeeatais themselves as having, claims directly 
against insurance ciipimiens or against others who, in many instances, 
are insured against such claims, and in others are not so insured. Suck 
investigations principally relate to claimants under so-calledsifidus: 
trial insurance or under so-called workmen’s compensation laws.) Re: 
spondent’s business as a whole also includes investigations into civil; 
criminal, general insurance and commercial situations where frau 
may be involved. Respondent’s business is the obtaining’ for thos. 
who employ him for compensation, of information concerning others, 
which will be of value to his clients. : 

Par. 3. Certain of respondent’s clients cause goods and other prop- 
erty to be transported from their respective places of business to pur- 
chasers thereof in other States of the United States, and maintain, and 
at all times mentioned herein have maintained, courses of trade in such 
goods and property in commerce between and among the various States 
_ of the United States. Other of respondent’s clients are engaged in the 
business of insurance, which they regularly carry on in commerce be- 
tween. and among various States of the United States. Some of re- 
spondent’s clients are located in the State of New York and others are 
located in other States of the United States. The course and conduct 
of respondent’s said business involves intercourse of a commercial and 
business nature between him and his clients, and the persons from 
whom information is sought, who are located in States other than the 
State of New York. 

- Par. 4. In the course and conduct of respondent’s said business of 
obtaining information concerning other persons, respondent uses cer- 
tain form letters, substantially in the form exemplified bya copy 
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hereof, marked “Exhibit A,” attached hereto and by this reference 
incorporated herein and made a part hereof. 

~ Par. 5. Respondent causes the form letters exemplified by Exhibit 
A to be mailed to the persons concerning whom information is sought 
at their last-known addresses, together with stamped envelopes 


addressed to 
National Estates Research 


at respondent’s New York City address, for the return of the said form 
letters. Many of the persons to whom the said form letters and return 
envelopes are sent are located in States other than the State of New 
York. 

Par. 6. National Estates Research conducts no business of any kind, 
and is merely a trade name registered by respondent in the city of New 
York and used by him. Such of the form letters as are filled out and 
mailed by the recipients thereof are received by respondent, and the 
information so obtained used by him in such manner as he deems 
expedient in obtaining the information desired by his client. 

Par. 7. By means of the said form letters and envelopes respondent 
has represented, directly and by implication, to the recipients thereof, 
that National Estates Research is engaged in genealogical research and 
is endeavoring to locate heirs to existing estates, and that the recipients 
may have interests in such estate which may be of financial benefit to 
them. 

The said representations are false and misleading. In truth and in 
fact respondent, in conducting National Estates Research, is not en- 
gaged in genealogical research. He is not endeavoring to locate heirs 
to any estates, nor has he any knowledge of any interest in any estates 
to which the persons concerning whom he is seeking information ma 
be entitled. vf! 

Par. 8. Through the use of the name “National Estates Service” 
respondent has represented, directly and by implication, that the said 
concern bears some relation to estates and to the rights and interests of 
heirs thereof. 

The said representations are false and misleading. In truth and in 
fact respondent’s business has nothing whatever to do with estates 
or the rights or interests of persons therein. 

Par. 9. The name “National Estates Service” is merely a disguise 
_for the true nature of respondent’s business and respondent’s whole 
plan is one for the obtaining of information by deceit and subterfuge. 

Par. 10. The use as hereinabove set forth, of the foregoing false and 
misleading statements, representations and designation has had the 
capacity and tendency to mislead and deceive, and has misled and 
deceived, many persons to whom the said form letters were sent, into 
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the erroneous and mistaken belief that the said statements and repre- 
sentations were true, and that the said designation indicated the true 
nature of respondent’s business, and by reason thereof to give infor- 
mation which they would not otherwise have supplied. 

Par. 11. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public, and constitute: 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ExuHisit A 
(Copy ) 
COrtlandt 7-4303 
NATIONAL ESTATES RESEARCH 
Executive Offices 
170 Broadway, New York, N. Y. 
Worldwide 


Genealogical 
Service 


Dear File # Estate 


We are endeavoring to locate some of the Heirs in the above estate, and during 
the course of our activities we learned of your address. Will you kindly advise 
uS when and where you can be interviewed, in order that we.:may be able 
to ascertain your connection, if any, with the Estate in question; or return this 
letter with the following information. 


MARRIED OR 


PAIGE 9 0s +4 DATH (OF) BIRTH -23_ bed 2} = RACH seen at SINGLEA. - 42258 
HUGIb NAMES OB of 2 seco PES AGEL fe. t. OCCUPATIONS 225.2 xk 
DINE NOV TEG SS pe NCNM igo CV ED TN) GS Ne a rs ee 
ACHE RS. yl L INAM Ho 22a ee a ANS Wy 88 SPSS ea tcp we 
MOTHER’S MAIDEN NAME__-_---__-_--_--____ ADDRESS 10 2 Ueno t ea iiraQ2 
BUSINESS 
VYOURTOCCUPBATIONG 2 252 teasers ee AD DIDS Sx ns ee aes 


HOME ADDRESS (Please give street or road) 


Very truly yours, 
NATIONAL ESTates RESEARCH. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 26, 1944, issued and 
- subsequently served its complaint, in this proepedinr: upon. aif respond- 
ent, William A. Herman, an individual, charging him with the: use 
of unfair and deceptive acts and practices in commerce in violation. 
of the provisions of said Act. After the issuance of said complaint 
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and the filing of the answer of the respondent thereto, testimony and 
other evidence in support of and in opposition to the allegations of 
said complaint were taken before a trial examiner of the Commission 
theretofore duly designated by it and said testimony and other ev1- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon said complaint, answer thereto, testimony and 
other evidence, report of the trial examiner upon the evidence and 
exceptions filed thereto, and briefs filed in support of the complaint and 
in opposition thereto (oral argument not having been requested) ; and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the. 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, William A. Herman, is an individual, 
with an office and principal place of business at 170 Broadway, in the 
city and State of New York. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in business as a private detective and investigator in the State 
of New York under a license issued by that State. In connection with 
operation of his business the respondent uses the trade names “Equi- 
table Service Bureau” and “National Estates Research,” certificates 
for the use of which names were filed by respondent in the office of the 
County Clerk of New York County. The principal part of respond- 
ent’s business is the investigation of, and obtaining information con- 
cerning, persons who have, or represent themselves as having, claims 
against Insurance companies or employers in connection with indus- 
trial insurance and workmen’s compensation laws. Respondent has 
made investigations for most of the casualty and liability companies 
doing business in New York City and also for many larger employers 
of labor who carry their own insurance and are designated under the 
workmen’s compensation law as “self-insured.” Respondent’s busi- 
ness is the obtaining for those who employ him for compensation, of 
information concerning others which will be of value to his clients 
and includes investigations into civil, criminal, general insurance, and 
commercial situations where fraud may be involved. 

Par. 3. Certain of respondent’s clients cause goods and other prop- 
erty to be transported from their respective places of business to 
purchasers thereof located in other States of the United States, and 
maintain, and at all times mentioned herein have maintained, courses 
of trade in ‘such goods and property between and among the various 
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States of the United States. Other of respondent’s clients are engaged 
in the business of insurance, which they regularly carry on in com- 
merce between and among the various States of the United States. 
Some of respondent’s clients are located in the State of New York and 
others are located in other States of the United States. The course and 
conduct of respondent’s said business involves intercourse of a com- 
mercial and business nature between him and his clients and the persons 
from whom information is sought who are located in States other 
than the State of New York. 

Par. 4. In the course and conduct of respondent’s said business of 
obtaining information concerning other persons, respondent uses cer- 
tain form letters substantially in the form set out as follows: 

COrtlandt 743038 
NATIONAL ESTATES RESEARCH 


Executive Offices 


170 Broadway, New York, N. Y. 


Worldwide 
Genealogical 
Service 


Dear File # Estate 

We are endeavoring to locate some of the Heirs in the above estate, and during 
the course of our activities we learned of your address. Will you kindly advise 
us when and where you can be interviewed, in order that we may be able to 
ascertain your connection, if any, with the Estate in question; or return this letter 


with the following information. 
MARRIED OR 


AGH 222) 2 DATE, OH BIRTH {felic 2 io RAGE eet SINGLHS7_=+-_- 

IMO EOSIN TON 6) Ma eee Bee ee AGE __-. OCCUPATION___________ 

NAMES AND AGES OF CHILDREN --~-------------------------_----------- 

PATHHR’S) FIRST NAME 2-2 ee et et et ADDRESS Tle a. eat eeges 

MOTHER’S MAIDEN NAME ___-__---------- AD DIRS Si 2oe) es se eee 
BUSINESS 

YOUR OCCUPATION 1202-222 LeSie = -ersie ADDRESS Sittes Suber s20s te 


HOME ADDRESS (Please give street or road) 


INFORMATION FURNISHED BY ------------------------------------------ 


Very truly yours, 
NATIONAL ESTATES RESEARCH. 


F-1 

Par. 5. In the course of making his investigations and for the pur- 
pose of obtaining information, the respondent mailed the form letter 
above described to the persons concerning whom information was 
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sought at their last known addresses, together with stamped envelopes 
addressed to “National Estates Research” at respondent’s New York 
City address for the return of said form letters. Many of the persons 
to whom said form letters and return envelopes were sent were located 
in States other than the State of New York. National Estates Re- 
search conduets.no business of any kind and is merely a trade. name 
used by respondent. Such of the form letters as are filled out and 
mailed by the recipients thereof are received by the respondent, and 
the information so obtained used by him in such manner as he deems 
expedient in obtaining the information desired by his client. 

Par. 6. By means of said form letters and envelopes respondent has 
represented directly and by implication to the recipients thereof that 
National Estates Research is engaged in genealogical research and ia 
endeavoring to locate heirs to existing estates and that the recipients 
may have interests in such estates which may be of financial benefit 
to them. 

The said representations are false and misleading. In truth and 
in fact, respondent, in conducting National Estates Research, is not 
engaged in genealogical research. He is not endeavoring to locate 
heirs to any estates, nor has he any knowledge of any interest in any 
estates to which the persons concerning whom he is seeking informa- 
tion may be entitled. 

Par. 7. Through the use of the name “National Estates Research” 
respondent has represented, directly and by implication, that said 
concern bears some relation to estates and to the right and interest of 
heirs thereto. The said representations are false and misleading. 

In truth and in fact, respondent’s business generally has nothing 
whatever to do with estates or the right or interests of persons therein. 
‘The respondent did testify that on one occasion he did make a search 
for a missing heir in an estate but admitted that such investigations 
constituted a very minor and negligible part of the business conducted 
by him. 

Par, 8. The name “National Estates Research” is merely a disguise 
for the true nature of respondent’s business, and respondent’s whole 
plan is one for obtaining information by deceit and subterfuge. 

Par. 9. The use as hereinabove set forth of the foregoing false and 
misleading statements and representations has a tendency and capacity 
to, and did, mislead and deceive many of the persons to whom said 
form letters were sent, into the erroneous and mistaken belief that 
such ‘Statements and representations were true and that the name 
“National Estates Research” truthfully indicated and described the 
capacity and character of the concern purportedly requesting the 
information; and the tendency and capacity to cause such persons, 
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by reason thereof, to give information which they otherwise would 
not have supplied. 
CONCLUSION 


The acts and practices of the respondent as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion on the complaint’ of the Commission, answer of the respondent, 
testimony, and other evidence in support of and in opposition to the 
allegations of said complaint taken before a trial examiner of the 
Commission theretofore duly designated by it, report of the trial 
examiner upon the evidence and exceptions filed thereto, and briefs 
filed in support of the complaint and in opposition thereto; and 
the Commission having made its findings as to the facts and its 
conclusion that the respondent has violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That the respondent, William A. Herman, an indi- 
vidual, trading under the name National Estates Research or trading 
under any other name or names, and his representatives, agents, and 
employees, directly or through any corporate or other device in con- 
nection with the solicitation or obtaining of information in commerce 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Representing through the use of the trade name “National Es- 
tates Research,” or any other trade name of similar import or meaning, 
that persons concerning whom information is sought have, or may 
have, an interest in some estate, unclaimed asset, or other property, 
when the information sought is for use in connection with investiga- 
tions not connected with any interest in an estate, unclaimed asset, or 
other property. 

2. Using, or placing in the hands of others for use, form letters or 
other printed material so worded and designed as to represent or 
imply that it has been forwarded by some agency engaged in the 
administration of estates or engaged in locating missing heirs or per- 
sons having an interest in some estate, property, or unclaimed asset, 
or that the information sought to be obtained by such form letters 
and other printed material is for use in locating such missing heirs or 
other interested parties, when the information sought is for use in 
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connection with investigations not connected with any interest in an 
estate, unclaimed asset, or other property. 

3. Representing in any manner, either directly or by implication, 
that persons concerning whom information is sought have or may have 
an interest in some estate, unclaimed asset, or other property, when 
the information sought is for use in connection with investigation of 
claims made against casualty or liability insurance companies or other 
insurers or in connection with investigations of a similar nature. 

4, Representing directly or by implication that respondent is en- 
gaged in genealogical research. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 


WILLIAMS S. L. K. LABORATORIES 283 
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In tee Marrer or 


H. L. WILLIAMS TRADING AS WILLIAMS S. L. K. 
LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5179. Complaint, June 14, 1944—Decision, Dec. 6, 1946 


Where an individual engaged in interstate sale and distribution of two medicinal 
preparations designated “Rux Compound” and “Williams Formula”; in ad- 
vertiSing in newspapers, periodicals, pamphlets, booklets, cards and other 
matter, and by radio broadcasts and other means— _ 

(@) Represented, directly and by implication, that said “Rux Compound” was 
absorbed by the blood stream in 4 minutes; salicylated the whole system, 

and was a proven method of relieving rheumatic pains; 

The facts being that there is no such thing as Salicylating the system; the use 

' of salicylates does not constitute a proved method for relieving rheumatic 
pains; and, while salicylates are absorbed quickly, the time required in each 
case depends upon the individual, making it impossible to give a specific 
time which would fit all cases; 

(6) Represented that said preparation acted from the inside in four ways, 
namely, (a@) by reducing rheumatic congestion; (0b) by helping the body 
flush out irritating acids by its diuretic effect; (c) by helping to keep the 
blood alkaline by its antiacid effect ; and (d) by soothing and relieving pain ; 
and that it would relieve suffering from inflamed aching muscles, and 
rheumatic, neuritis, and neuralgic pain ; 

The facts being that said preparation would not effectively reduce rheumatic 
congestion ; it could not make or keep the blood alkaline, the amount of 
available alkali in this preparation, when taken as directed, being wholly 

’ insufficient to make any significant shift of the pH of the blood or signi- 
ficantly alter the reaction of the blood; while it afforded quick, temporary, 
substantial—but not complete or permanent—relief of the pain of rheuma- 
tism, it would have no influence on the development or progress of any of, the 
many conditions commonly referred to as “rheumatism”; and while it 
would reduce fever and pain in joints in acute rheumatic fever, and the 
swelling would gradually subside, it would not reduce Sayer aud con- 
gestion of joints in rheumatism ; 

(c) Represented that every ingredient of said preparation acted directly on the 
source of pain; and that it was a stimulant diuretic and helped increase the 
flow of urine, thus aiding in flushing out irritating acids from the kidneys ; 

The facts being that acids do not accumulate or cause deposits in the kidneys 
and the kidneys do not retain irritating acids, and if such were a fact said 
preparation would not flush them out, as it had only a mild diuretic action 3 
and none of the ingredients used therein acted directly upon the source or 
cause of pain; and 

(d) Represented that said preparation was unexcelled as an antipyretic and 
analgesic for common muscular pains and agony ; that neuralgia spasms are 

 eaused by a toxie condition; and said preparation would help relieve such 
condition by stimulating the kidneys and liver and by acting as an analgesic: 
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The facts being that said product was excelled by many drugs and preparations 
as an antipyretic and analgesic; severe pains, such as neuralgic spasms 
involving the face and neck, cannot be relieved by salicylates, and such pains 
are not caused by toxic conditions, and stimulation of the kidneys or liver 
does not afford relief; and said “Compound” had no therapeutic value in 
the relief of pain in excess of providing temporary relief of minor pains; 
and 

Represented falsely that its said “Williams Formula” stimulated digestion» 

and acted upon the whole digestive system in a favorable manner; that its 

use eliminated waste material from the kidneys, built up the quality of the 
blood, was.an iron tonic and increased the hemoglobin in the blood; 

The facts being that the total amount of iron provided by the recommended 
doses thereof were not generally recognized as sufficient to combat ef- 
fectively iron-deficiency anemia; and 

(f) Represented falsely that it contained natural herbs, was the equivalent of 
several good medicines in one and was effective in relieving acid-irritated 
kidneys and constipation; and 

(g) Failed in its advertisements of said ‘Williams Formula” to reveal material 
facts in that said formula contained the irritant laxative, cascara sagrada, 
because of which there was potential danger in its use when taken by one 
suffering from abdominal pains, stomach ache, cramps, nausea, vomititig or 
other symptoms of appendicitis; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that said representations were true, and 
with capacity and tendency so to do, and thereby to induce a substantial 
portion of the public to purchase his said preparations: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


Mr, D.C. Daniel for the Commission. 
Mr. Charles Rowan, of Milwaukee, Wis., for respondent. 


(é 


~~ 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal ... 
Trade Commission, having reason to believe that H. L. Williams, an 
individual trading as Williams S. L. K. Laboratories, hereinafter 
referred to as respondent, has violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrary 1. Respondent H. L. Williams is an individual trading 
and doing business under the trade name Williams S. L.. K. Labora- 
tories, with his principal place of business located at 647 West Virginia 
Street, in the city of Milwaukee, State of Wisconsin. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the business of manufacturing, offering for sale and gelling 
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in commerce, among other things, two medicinal preparations, desig- 
nated “Rux Compound” and “Williams Formula.” 

Respondent has caused and now causes said preparations, when sold, 
to be transported from his principal place of business located in the 
city of Milwaukee, State of Wisconsin, to purchasers thereof located at 
points in various other States of the United States and in the District 
of Columbia. Respondent has, at all times herein mentioned, main- 
tained, and now maintains, a course of trade in said preparations, in 
commerce, between and among various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of the aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
ing his said preparations by the United States mails and various other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination 
of, false advertisements concerning said preparations, by various 
means, for the. purpose. of. inducing, and which are likely to induce, 
directly or indirectly, the purchase of said preparations in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

Among and typical, but not all-inclusive, of the false, misleading 
and deceptive statements and representations contained in said adver- 
tisements disseminated and caused to be disseminated, as hereinabove 
set out, by the United States mails, by advertisements inserted in news- 
papers, magazines and periodicals having a general circulation, by 
pamphlets, booklets, cards and other printed or written matter, by 
radio broadcasts, and by various other means are the following: 


Representations with respect to Rux Compound: 


Make the famous RUX test for yourself! This alkalizing, salicylating action 
is entirely DIFFERENT fromthe old-fashioned “salves” and “liniments,” and 
within 4 minutes is absorbed by your blood stream. 

It salicylates the whole system and this is a proven method of relieving 
rheumatic pains in a great majority of cases. 

* * * if you suffer from Rhewmatic pains * * * get Williams Rua, 
spelled R-U-X * * * because RUX is a pure liquid that acts quickly to 
relieve pain from the inside where the pain starts. Authorities say * * * 
NO better compound can be made today, to safely and effectively relieve rheumatic 
pain suffering ! 

* * * quick effective relief to folks suffering from the pains of rheumatism, 
neuritis, neuralgia or lumbago * * * Williams RUX gets to the source of 
the trouble. ' 

RUX ACTS IN FOUR WAYS . 

Rux acts from the Inside, in four amazing ways. First, by acting on the con- 
gestion and feverishness of Rheumatic pain; second, by helping the body flush 
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out irritating acids by its diuretic effect; third, by helping to keep the blood 
alkaline by its anti-acid effect; and fourth, by soothing and relieving pain so that 
your muscles are relaxed and can be exercised to increase the blood circulation. 

If you are suffering from inflamed, aching muscles, and the agony of Rheumatic, 
Neuritic or Neuralgic Pain—you owe it to yourself and to your family to try RUX 
Compound. Every ingredient of this pure, powérful, medicine can act directly 
on your pain and give you TRUE PAIN RELIEF. 

RUX is a stimulant Diuretic to the Kidneys and helps increase the flow, thus 
aiding in flushing out irritating acids which may, at times cause painful deposits. 
RUX also. contains Alkalizers and Salicylates recommended by famous doctors 
for Pain Relief. RUX is a PURE and FULL STRENGTH medicine, unexcelled 
as an antipyretic and analgesic for common muscular pains and agony. 

NEURALGIC PAIN— 

Neuralgia spasms sometimes involve the entire neck and face, and cause 
excruciating pain on account of a “toxic” condition. RUX will help relieve the 
pain in common Neuralgic Conditions, by stimulating your kidneys and liver, 
and by acting as an analgesic. 


Representations with respect to Williams Formula: 


STOMACH— 

Williams Formula acts on the Stomach, Bowels, and Kidneys. It acts within 
a short time on the stomach, as a stomachic, improving appetite and stimulating 
digestion, and tends to relieve excessive burning stomach acidity which causes 
terrible stomach pains. 

KIDNEYS— 

Williams Formula acts as a mild stimulant diuretic to increase the flow of 
urine and the elimination of the waste material from the kidneys, which is so 
important to good health. 

BLOOD— 

Williams Formula helps build up the quality of the blood by containing iron 
for increasing HEMOGLOBIN of the blood deficient in iron. 

Are you one of the many unhappy people who suffer from sour gas pains, con- 
stipation, acid irritated kidneys? Modern, enlightened men and women are find- 
ing QUICK RELIEF by using “WILLIAMS FORMULA.” This medicine acts 
on your irritated Kidneys, Lazy Colon, and even your blood—thru the action of 
pure natural herbs and other wonderful ingredients. 

This remarkable medicine is a compound of Natural Herbs and other valuable 
ingredients which start right to work giving relief, just like taking several good 
medicines in one. 

A MILD TONIC AND STOMACHIC MILDLY LAXATIVE AND DIURETIC. 
AN IRON TONIC. 


Par. 4. By and through the use of the statements hereinabove set 
out and others similar thereto, not specifically set out herein, all of 
which purport to be descriptive of the therapeutic and curative prop- 
erties of “Rux Compound,” respondent has represented and now repre- 
sents, directly and by implication, that the alkalizing and salicylating 
effect of ““Rux Compound” is entirely different from old-fashioned 
salves and liniments and is absorbed by the blood stream in four min- 
utes; that said preparation salicylates the whole system, and it is a 
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proven method of relieving rheumatic pains; that it acts from the 
inside in four ways: 

1. By reducing rheumatic congestion; 

2. By helping the body flush out irritating acids by its diuretic 
effect ; 

3. By helping to keep the blood alkaline by its antiacid effect; and 

4. By soothing and relieving pain; 


that said preparation will relieve suffering from inflamed aching 
muscles, and rheumatic, neuritic, and neuralgic pain; that every in- 
gredient thereof acts directly on the source of pain; that said prepara- 
tion is a stimulant diuretic and helps increase the flow of urine, thus 
aiding in flushing out irritating acids from the kidneys; that it is 
unexcelled as an antipyretic and analgesic for common muscular pains 
and agony ; that neuralgia spasms are caused by a toxic condition, and 
said preparation will help relieve such condition by stimulating the 
kidneys and liver and by acting as an analgesic. 

By means of the aforesaid statements and representations, respond- 
ent represents, directly and by implication, that the preparation des- 
ignated “Williams Formula” stimulates digestion and acts upon the 
whole digestive system in a favorable manner; that its use eliminates 
waste material from the kidneys, builds up the quality of the blood, is 
an iron tonic and increases the hemoglobin in the blood; that it con- 
tains natural herbs, is the equivalent of several good medicines in one 
and is effective in relieving acid irritated kidneys and constipation. 

Par. 5. The aforesaid statements and representations are grossly 
exaggerated, false, misleading and deceptive. In truth and in fact 
the alkalizing and salicylating effect of “Rux Compound” is substan- 
tially the same as the pain-relieving action of salves and liniments. 
There is no such thing as salicylating the system, and it cannot be 
stated that the use of salicylates constitutes a proven method for reliev- 
ing rheumatic pains. No specific time can be stated within which the 
effective ingredients of this preparation will be absorbed in the blood 
stream. “Rux Compound” does not effectively reduce rheumatic 
congestion. The kidneys do not retain irritating acids, and if such 
were the fact this preparation would not flush them out as it has only 
a mild diuretic action. “Rux Compound” cannot make or keep the 
blood alkaline. None of the ingredients used in the compound act 
directly upon the source of or the cause of pain. Acids do not accu- 
mulate in the kidneys or cause deposits in the kidneys. This product 
is excelled by many drugs and preparations as antipyretics and anal- 
gesics. Severe pains, such as neuralgic spasms involving the face 
and neck, cannot be relieved by salicylates. Such pains are not caused 
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by toxic conditions, and stimulation of the kidneys or liver will not 
afford relief. “Rux Compound” has no therapeutic value in the relief 
of pain in excess of providing temporary relief of minor pains. 

In truth and in fact, the preparation “Williams Formula” will not 
effectively stimulate digestion. It will not eliminate waste material . 
from the kidneys or build up the quality of the blood. It is not an 
iron tonic and will not increase the hemoglobin content of the blood 
to any significant degree. It is not composed of natural herbs, in 
whole or in part, is not the equivalent of several good medicines, will 
not act upon the whole digestive system. While it will, by its laxa- 
tive action, cause an evacuation of the bowels, it will not relieve consti- 
pation or the effects of acid irritated kidneys. 

Par. 6. Respondent’s advertisements of the products designated 
“Williams Formula,” disseminated as aforesaid, constitute, false 
advertisements for the further reason that they fail to reveal facts 
material in the light of such representations and material with respect 
to the consequences which may result from the use of the preparation 
to which the advertisements relate, under the conditions prescribed 
in said advertisements and under such conditions as are customary 
and usual. 

Respondent’s advertisements of the product designated “Williams 
Formula” fail to reveal therein the material fact that it contains the 
drug cascara sagrada, which is an irritant laxative, and because of 
the presence of this drug in said preparation there is a potential 
danger in its use when taken by one suffering from abdominal pains, 
stomach ache, cramps, nausea, vomiting or other symptoms of 
appendicitis. 

Par. 7. The use by the respondent of the foregoing false, deceptive 
and misleading advertisements, statements and representations has 
had, and now has, the tendency and capacity to and does mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that said advertisements, statements and 
representations are true and that the preparation “Williams Formula” 
is safe and harmless for use and may be taken without ill effects, and 
to induce a substantial portion of the public, because of such erro- 
neous and mistaken belief, to purchase respondent’s said medicinal 
preparations. 

Par. 8. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 14, 1944, issued and thereafter 
served its complaint in this proceeding upon said respondent, H. L. 
Williams, an individual trading as Williams S. L. K. Laboratories, 
charging him with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said Act. Respondent 
filed no answer in this proceeding. Thereafter, a stipulation was en- 
tered into whereby it was stipulated and agreed that a statement of 
facts signed and executed by counsel for respondent and Richard P. 
Whiteley, Assistant Chief Counsel for the Federal Trade Commis- 
sion, subject to the approval of the Commission, may be taken as the 
facts in this proceeding, and in lieu of evidence, in support of the 
charges stated in the complaint or in opposition thereto, and that the 
Commission may proceed upon said statement of facts to make its 
report stating its findings as to the facts (including inferences which 
it may draw from the said stipulated facts) and its conclusion based 
thereon, and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Respondent specifi- 
cally waived the filing of a trial examiner’s report upon the evidence. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on said complaint and stipulation, said stipulation 
having been approved, accepted, and filed; and the Commission, hav- 
ing duly considered the same and being now fully advised in the 
premises, finds that the proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from. 

FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent H. L. Williams is an individual trading 
and doing business under the trade name Williams S. L. K. Labora- 
tories, with his principal place of business located at 647 West 
Virginia Street, Milwaukee, Wis. 

Par. 2. Respondent is now, and for several years last past has 
been, engaged in the business of manufacturing, offering for sale, 
and selling in commerce, among other things, two medicinal prepara- 
tions, designated “Rux Compound” and “Williams Formula.” Re- 
spondent has caused, and now causes, said preparations, when sold, 
to be transported from his principal place of business located in 
Milwaukee, Wisconsin, to purchasers thereof located at points in 
various other States of the United States and in the District of 
Columbia. Respondent has maintained at all times herein mentioned, 
and now maintains, a course of trade in commerce in said prepara- 
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tions between and among various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of the aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning his said preparations by the United States mails and by 
various other means in commerce, as “commerce” is defined in the 
Federal Trade Commission Act; and respondent has also dissemin- 
ated and is now disseminating, and has caused and is now causing 
the dissemination of, false advertisements concerning said prepara- 
tions, by various means, for the purpose of inducing, and which are 
likely to induce, dir see or indirectly, the purchase vs: said prepara- 
tions in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Among and typical, but not all-inclusive, of the false, misleading, 
and deceptive statements and representations contained in said false 
advertisements, disseminated and caused to be disseminated, as here- 
inabove set out, by the United States mails, by advertisements in- 
serted in newspapers, magazines, and pareient having a general 
circulation, by pamphlets, booklets, cards, and other printed or 
written matter, by radio broadcasts, pita by various other means are 
the following : 

Representations with respect to Rux Compound: j 

“Make the famous RUX test for yourself! This alkalizing, salicylating action - 


i 
is ‘entifely DIFFERENT from the old-fashioned “salves” and ‘“liniments,” and 
within: 4 'Mintes is absorbed by your blood stream. 


“1 Gh dies the whole system and this is a proven method of relieving 
rheumatic pains in a great majority of cases. 


* * * Tf you suffer from Rheumatic pains * * * get Williams Rua, 
spelled R-U-X * * * because RUX is a pure liquid that acts quickly to 
relieve pain from the inside where the pain starts. Authorities say * * #* 
NO better compound can be made today, to safely and effectively relieve 
rheumatic pain suffering! 


* * * quick effective relief to folks suffering from the pains of rheumatism, 


neuritis, neuralgia or lumbago * * * Williams RUX gets to the source of 
the trouble. 


RUX ACTS IN FOUR WAYS 

Rux acts from the Inside, in four amazing ways. First, by acting on the 
congestion and feverishness of Rheumatic pain; second, by helping the body 
fiush out irritating acids by its diuretic effect; third, by helping to keep the 
blood alkaline by its anti-acid effect; and fourth, by soothing and relieving pain, 
so that ‘your muscles are relaxed and can be exercised to increase the blood 
circulation, 

If you aré ‘suffering from inflamed, aching muscles, and the agony of Rheu- 
matic, Neuritic or Neuralgic Pain—you owe it to yourself and to your family 
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to try RUX Compound. Every ingredient of this pure powerful, medicine can 
act directly on your pain and give you TRUE PAIN RELIEF. 


RUX is a stimulant Diuretic to the Kidneys and helps increase the flow, 
thus aiding in flushing out irritating acids which may, at times cause painful 
deposits. RUX also contains Alkalizers and Salicylates recommended by famous. 
doctors for Pain Relief. RUX is a PURE and FULL STRENGTH medicine, un- 
excelled as an antipyretic and analgesic for common muscular pains and 
agony. 

NEURALGIC PAIN— 

Neuralgia spasm sometimes involve the entire neck and face, and cause ex- 
cruciating pain on account of a “toxic” condition. RUX will help relieve the 
pain in common Neuralgic Conditions, by stimulating your kidneys and liver,, 
and by acting as an analgesic. 


Representations with respect to Williams Formula: 


STOMACH— 


Williams Formula acts on the Stomach, Bowels, and Kidneys. It acts within, 
a short time on the stomach, as a stomachic, improving appetite and stimulating: 
digestion, and tends to relieve excessive burning stomach acidity which causes. 
terrible stomach pains. 

KIDNEYS— 

Williams Formula acts as.a mild stimulant diuretic to increase the flow 
of urine and the elimination of the waste material from the kidneys, which is so: 
important to good health. 

BLOOD— 

Williams Formula helps build up the quality of the blood by containing iron 
for increasing HEMOGLOBIN of the blood deficient in iron. 


Are you one of the many unhappy people who suffer from sour gas pains, con- 
stipation, acid irritated kidneys? Modern, enlightened men and women are find- 
ing QUICK RELIEF by using “WILLIAMS FORMULA.” This medicine acts 
on your irritated kidneys, Lazy Colon, and even your blood—thru the action of 
pure natural herbs and other wonderful ingredients. 

This remarkable medicine is a compound of Natural Herbs and other valuable. 
ingredients which start right to work giving relief, just like taking several 
good medicines in one. 

A MILD TONIC AND STOMACHIC MILDLY LAXATIVE AND DIURETIC 
AN IRON TONIC. 

Par. 4. By and through the use of the statements hereinabove set 
out and others similar thereto, not specifically set out herein, all of 
which purport to be descriptive of the therapeutic and curative 
properties of “RU-X Compound,” respondent has represented, and now 
represents, directly and by implication, that “Rux Compound” is. 
absorbed by the blood stream in four minutes; that said preparation 
salicylates the whole system, and it is a proven method of relieving: 
rheumatic pains; that it acts from the inside in four ways: 
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1. By reducing rheumatic congestion ; 

2. By helping the body flush out irritating acids by its diuretic 
effect ; Piss 

3. By helping to keep the blood alkaline by its anti-acid effect ; 
and 

4, By soothing and relieving pain; 


that said preparation will relieve suffering from inflamed aching 
muscles, and rheumatic, neuritis, and neuralgic pain; that every in- 
gredient thereof acts directly on the source of pain; that said prepara- 
tion is a stimulant diuretic and helps increase the flow of urine, thus 
aiding in flushing out irritating acids from the kidneys; that it is 
unexcelled as an antipyretic and analgesic for common muscular 
pains and agony; that neuralgia spasms are caused by a toxic condi- 
tion, and said preparation will help relieve such condition by stimu- 
lating the kidneys and liver and by acting as an analgesic. 

By means’of the aforesaid statements and representations, respond- 
ent represents, directly and by implication, that the preparation de- 
signated “Williams Formula” stimulates digestion and acts upon 
the whole digestive system in a favorable manner; that its use elimi- 
nates waste material from the kidneys, builds up the quality of the 
blood, is an iron tonic and increases the hemoglobin in the blood; that 
it contains natural herbs, is the equivalent of several good medicines 
in one and is effective in relieving acid-irritated kidneys and con- 
sstipation. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact there is no such thing 
as salicylating the system, and the use of salicylates does not constitute 
a proved method for relieving rheumatic pains. — No specific time can 
be stated within which the effective ingredients of this preparation 
will be absorbed in the blood stream. Salicylates are absorbed quickly, 
but the time required in each case depends upon the individual, making 
it impossible to give a specific time which would fit all cases. “Rux 
Compound” does not effectively reduce rheumatic congestion. “Rux 
Compound” affords quick, temporary, substantial—but not complete 
or permanent—relief of the pain of rheumatism. It does not cure 
rheumatism itself and will have no influence on the development or 
progress of any of the many conditions commonly referred to as “rheu- 
matism.” “Rux Compound” will reduce fever and pain in joints in 
acute rheumatic fever, when taken as directed, and the swelling will 
gradually subside, but it will not reduce swelling and congestion of 
joints in rheumatism. Acids do not accumulate or cause deposits in 
the kidneys. The kidneys do not retain irritating acids, and if such 
were a fact this preparation would not flush them out, as it has only a 
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mild diuretic action. “Rux Compound” cannot make or keep the blood 
alkaline. The amount of available alkali in this preparation, when 
taken as directed, is wholly insufficient to make any significant shift of 
the pH of the blood or significantly alter the reaction of the blood. 
None of the ingredients used in this product. acts directly upon the 
source or cause of pain. This product is excelled by many drugs and 
preparations as antipyretics and analgesics. Severe pains, such as 
neuralgic spasms involving the face and neck, cannot be relieved by 
salicylates. Such pains are not caused by toxic conditions, and stimu- 
lation of the kidneys or liver will not afford relief. “Rux Compound” 
has no therapeutic value in the relief of pain in excess of providing 
temporary relief of minor pains. 

In truth and in fact, the preparation “Williams Formula” will not 
effectively stimulate digestion. It will not eliminate waste material 
from the kidneys or build up the quality of the blood. It is not an 
iron tonic, and will not increase the hemoglobin content of the blood 
to any significant degree. The total amount of iron provided by the 
recommended daily doses of “Williams Formula” is not a generally 
recognized therapeutic daily dose of iron sufficient to combat effectively 
iron-deficiency anemia. “Williams Formula” is not composed in 
whole or in part of natural herbs; is not the equivalent of several good 
medicines; will not act upon the whole digestive system. While it 
will, by its laxative action, cause an evacuation of the bowels, it will 
not relieve constipation or the effects of acid-irritated kidneys. 

Par. 6. Respondent’s advertisements of the product designted “Wil- 
liams Formula,” disseminated as aforesaid, are false advertisements 
for the further reason that they fail to reveal facts material in the light 
of such representations, and material with respect to the consequences 
which may result from the use of the preparation to which the adver- 
tisements relate under the conditions prescribed in said advertisements 
and under such conditions as are customary and usual. 

Respondent’s advertisements of the product designated “Williams 
Formula” fail to reveal therein the material fact that it contains the 
drug cascara sagrada, which is an irritant laxative, and that because 
of the presence of this drug in said preparation there is a potential 
danger in its use when taken by one suffering from abdominal pains, 
stomach ache, cramps, nausea, vomiting, or other symptoms of 
appendicitis. . 

Par. 7. The use by the respondent of the foregoing false, mislead- 
ing, and deceptive advertisements, statements, and representations 
has had, and now has, the tendency and capacity to, and does, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said advertisements, statements, 
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and representations are true, and to induce a substantial portion of the 
public, because of such erroneous and mistaken belief, to purchase 
respondent’s said medicinal preparations. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive.acts and practices in commerce within the imtent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint (respondent having filed no answer 
herein) and a stipuation as to the facts entered into between the re- 
spondent herein and Richard P. Whiteley, Assistant Chief Counsel 
for the Commission, which stipulation provides, among other things, 
that without further evidence or other intervening procedure the 
Commission may issue and serve upon the respondent herein findings 
as to the facts and conclusion based thereon and an order disposing of 
the proceeding, and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, H. W. Williams, trading as 
Williams 8. L, K. Laboratories, or under any other name, his repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale and 
distribution of respondent’s medicinal preparations “Rux Compound” 
and “Williams Formula,” or any other medicinal preparations of 
substantially similar composition or possessing substantially similar 
properties, whether sold under the same names or under any other 
names, do forthwith cease, and desist directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement which 
represents, directly or by implication: 

A. With respect to said medicinal preparation “Rux Compound”: 

(1) That said preparation will salicylate the system. 

(2) That said preparation constitutes a proved method for re- 
heving rheumatic pains. 

(3) That the ingredients of said preparation will be absorbed in 
the blood stream within any specific period of time. 
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(4) That said preparation will reduce congestion of the joints in 
rheumatism. 

(5) That said preparation affords complete or permanent relief 
from the pain of rheumatism. 

(6) That irritating acids accumulate in the kidneys, or that said 
preparation will flush out the kidneys. 

(7) That said preparation will keep the blood alkaline. 

(8) That the ingredients of said preparation, or any of them, act 
directly upon the source or cause of pain. 

(9) That said preparation is unexcelled as an antipyretic and anal- 
gesic for common pains and agony. 

(10) That neuralgia spasms are caused by a toxic condition, or that 
said preparation will relieve the pain of neuralgia spasms. 

(11) That said preparation has any therapeutic value in the relief 
of pain in excess of providing temporary relief of minor pain. 

B. With respect to said medicinal preparation “Williams Formula” : 

(1) That said preparation will stimulate digestion. 

(2) That its use 

(a) Eliminates waste material from the kidneys. 

(b) Builds up the quality of the blood. 

(8) That said preparation is an iron tonic which will significantly 
increase the hemoglobin content of the blood. 

(4) That said preparation contains natural herbs. 

(5) That said preparation is the equivalent of several good medi- 
cines. 

(6) That said preparation will act on the whole digestive system. 

(7) That said preparation is effective in the treament of constipa- 
tion in excess of affording temporary relief by reason of its laxative 
qualities. 

(8) That said preparation will relieve irritated kidneys. 

2. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which fails to reveal that the medicinal preparation “Williams For- 
mula” should not be used by one suffering from abdominal pains, 
nausea, vomiting, or any other symptom of appendicitis; provided, 
however, that any such advertisement need contain only the statement, 
“Caution : Use Only as Directed,” if and when the direction for use, 
wherever they appear, on the label, in the labeling, or both on the label 
and in the labeling, contain a warning to the above effect. 

3. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
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Federal Trade Commission Act, of respondent’s said preparations, 
any advertisement which contains any representation prohibited in 
paragraph 1 hereof or which fails to comply with the provisions of 
paragraph 2 hereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 


in writing setting forth in detail the manner and form in which-he has 
complied with this order. 
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IN THE MATTER OF 


C. H. ROBINSON CO. AND NASH-FINCH CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
‘AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 4589. Complaint, Sept. 12, 1941—Decision, Jan. 6, 1947 


Where a corporation engaged in the produce brokerage business, which acted 
as an intermediary in transactions for sale or purchase of fruits and 
vegetables by numerous buyers and sellers, maintaining about 27 branch 
offices throughout the United States, and the outstanding stock of which 
was substantially all owned by a corporation, which engaged in the whole- 
sale grocery business in the western half of the United States, operated 
about 60 branches, and placed through said brokerage corporation orders fora 
substantial part of its fruit and vegetable requirements with sellers mostly 
located in other states— 

(a) Received from such sellers, on purchases for said wholesale grocery, broker- 
age,fees or commissions consisting of a percentage of the sales price or 
a specified sum allowed on each. carload, crate; basket;‘lug, or bag, and 
distributed the substantial sum resulting in earnings and profits therefrom 
to stockholders through dividend payments; and 

Where aforesaid wholesale grocer— 

(6) Received and accepted thereby brokerage upon its own purchases by means 
of aforesaid transactions in which said first named corporation acted under 
its control and in fact for and on its behalf, and by means of said corpora- 
tion’s dividend payments: 

Held, That such receipt and acceptance from sellers of brokerage fees and com- 
missions by said corporation upon the purchases of a buyer while it was 
under the control of or acting in fact for such buyer, and the receipt and 
acceptance of brokerage, including such dividend payments, by said whole- 
sale grocer upon its own purchases, were in violation of the provisions of 
subsection (c) of section 2 of the Clayton Act as amended. 


Mr. Edward 8S. Ragsdale and Mr. Eldon P. Schrup for the Com- 
mission. 

Stinchfield, Mackall, Crounse & Moore, of Minneapolis, Minn., for 
respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of subsection (¢) of sec- 
tion 2 of the Clayton Act (U.S. C. title 16, sec. 15) as amended by 
the Robinson-Patman Act, approved June 19, 1936, hereby issues its 
complaint stating its charges with respect thereto as follows: 
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Paracrari 1. Respondent, C. H. Robinson Co., is a corporation, 
organized and existing under and by virtue of the laws of the State 
of North Dakota, with its executive offices and principal place of busi- 
ness located at 430 Oak Grove Avenue, Minneapolis, Minn. This 
respondent engages in the produce brokerage business, acting as an 
intermediary in transactions of sale and purchase of fruits and vege- 
tables, between numerous sellers and buyers. In the course of its 
business which extends throughout the United States, respondent 
maintains approximately 27 branch offices, __ 

Par. 2. Respondent, Nash-Finch Co., is a corporation organized and 
existing under and by virtue of the lane of the State of Delaware, with 
its principal office and place ‘of business located at 430 Oak Grove 
Avenue, Minneapolis, Minn. 

This respondent is engaged in the wholesale grocery business in the 
western half of the United States, operating through approximately 
60 branch places of business. 

Par. 3. Respondent, Nash-Finch Co., places orders for a substantial 
portion of the fruits and vegetables required by it in the ordinary con- 
duct of its business with sellers who are, in most cases, located in 
States of the United States other than the State of Minnesota, through 
the produce brokerage firm of C. H. Robinson Co. As a result of the 
transmission and execution of said orders, as aforesaid, goods, wares 
and merchandise, particularly fruits and vegetables, are in the case 
of each such order and in a continuous succession of such orders, sold, 
transported and delivered by one or more of such sellers across State 
lines to Nash-Finch Co. 

Par. 4. The authorized capital stock of respondent, C. H. Robinson 
Co. is 2,000 shares, of a par value of $50 per share, of which 1,606 shares 
are issued and outstanding. The record owner of 1,601 shares of the 
outstanding capital stock is respondent Nash-Finch Co. The remain- 
ing 5 shares of outstanding capital stock are recorded 1 share each in 
the names of the 5 principal corporate officers of respondent, C. H. 
Robinson Co. 

The earnings and profits realized by respondent C. H. Robinson Co. 
from the operation of its produce brokerage business amount to a sub- 
stantialsum. These profits are distributed to stockholders from time 
to time by means of declared dividend payments. Respondent Nash- 
Finch Co. shares in such profits and earnings by receiving and accept- 
ing dividend payments declared upon its ownership of capital stock 
of respondent, C. H. Robinson Co. 

Par. 5. In the course and conduct of the buying and selling transac- 
tions hereinabove referred to, resulting in the delivery of goods, wares, 
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and merchandise, particularly fruits and vegetables, in interstate 
commerce from one or more sellers to respondent Nash-Finch Co., 
sellers have transmitted and paid, and do transmit and pay, to respond- 
ent, C. H. Robinson Co., brokerage fees or commissions, the same being 
a certain percentage of the sales price of such purchases, or a specified 
sum allowed on each carload, crate, basket, lug, or bag. Since June 
19, 1936, sellers have paid brokerage fees and commissions to, and the 
same have been received by the C. H. Robinson Brokerage Co. upon 
the purchases of Nash-Finch Co. in the manner above described in 
substantial amounts. 

Par. 6. In all of the transactions of purchase and sale hereinabove 
referred to, the respondent C. H. Robinson Co. has acted under the 
control and in fact for and on behalf of respondent Nash-Finch Co. 

Par. 7. The receipt and acceptance from sellers of brokerage fees 
and commissions by said respondent C. H. Robinson Co., upon the 
purchases of a buyer, such as respondent Nash-Finch Co., while re- 
spondent is under the control of or acting in fact for such purchaser, 
and the receipt and acceptance of brokerage, including the C. H. Rob- 
inson Co. dividend payments, by respondent Nash-Finch Co., upon 
its own purchases in the manner and form hereinabove set forth, is in 
violation of the provisions of subsection (¢) of section 2 of the act 
described in the preamble hereof. 


Report, Frnprnes as To THE Facts, AnD ORDER 


Pursuant to the provisions of an act of Congress entitled, “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (Rob- 
inson-Patman Act), and by virtue of the authority vested in the Fed- 
eral Trade Commission by the aforesaid act the Federal Trade Com- 
mission on September 12, 1941, issued and subsequently served its com- 
plaint in this proceeding upon the respondents, C. H. Robinson Co., a 
corporation, and Nash-Finch Co., a corporation, charging them with 
the violation of subsection (¢) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act. After the issuance of said 
complaint and the filing of respondents’ answer thereto, the Commis- 
sion, by order entered herein, granted respondents’ motion for permis- 
sion to withdraw said answer and to substitute therefor an answer ad- 
mitting all the material allegations of fact set forth in said complaint 
and waiving intervening procedure and further hearing as to said facts, 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon said complaint, substitute answer filed by the re- 
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spondents, and proposed findings as to the facts and order to cease and 
desist submitted by counsel for the respondents; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings’as to the facts ‘and its conclusion drawn 
therefrom: 


FINDINGS AS TO THE FACTS 


ParaGraPH 1. Respondent, C. H. Robinson Co., is a corporation or- 
‘ganized and existing under and by virtue of the laws of the State of 
North Dakota, with its executive offices and principal place of business 
located at 480 Oak Grove Avenue, Minneapolis, Minn. This respond- 
ent engages in the produce brokerage business, acting as an intermedi- 
ary in transactions of sale and purchase of fruits and vegetables, be- 
tween numerous sellers and buyers. In the course of its business, which 
extends throughout the United States, respondent maintains approx- 
imately 27 branch offices. 

Par. 2. Respondent, Nash-Finch Co. is a corporation organized and 
existing under and by virtue of the laws of the State of Delaware, with 
its principal office and place of business located at 430 Oak Grove 
Avenue, Minneapolis, Minn. 

This respondent is engaged in the wholesale grocery business in the 
western half of the United States, operating through approximately 
‘60 branch places of business. 

Par. 3. Respondent, Nash-Finch Co., places orders for a substantial 
portion of the fruits and vegetables required by it in the ordinary con- 
duct of its business with sellers who are, in most cases, located in States 
of the United States other than the State of Minnesota, through the 
produce brokerage firm of CH: Robinson Co. “As a result of the 
transmission and execution of said orders as aforesaid, goods, wares, 
and merchandise, particularly fruits and vegetables, are, in the case of 
each such order and in a continuous succession of such orders, sold, 
transported, and delivered by one or more of such sellers across State 
lines to Nash-Finch Co. 

Par. 4. The authorized capital stock of respondent C. H. Robinson 
Co. is 2,000 shares of a par value of $50 per share, of which 1,606 shares 
are issued and outstanding. The record owner of 1,601 shares of the 
outstanding capital stock is respondent Nash-Finch Co. The remain- 
ing five shares of outstanding capital stock are recorded one share 


each in the names of the five principal corporate officers of respondent 
C. H. Robinson Co. 
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The earnings and profits realized by respondent C. H. Robinson Co. 
from the operation of its produce brokerage business amount to a sub- 
stantial sum. These profits are distributed to stockholders from time 
to time by means of declared dividend payments. Respondent Nash- 
Finch Co. shares in such profits and earnings by receiving and accept- 
ing dividend payments declared upon its ownership of capital stock 
of respondent C. H. Robinson Co. / 

Par. 5. In the course and conduct of the buying and selling transac- 
tions hereinabove referred to, resulting in the delivery of goods, wares, 
and merchandise, particularly fruits and vegetables, in interstate com- 
merce from one or more sellers to respondent Nash-Finch Co., sellers 
have transmitted and paid, and do transmit and pay, to respondent C. 
H. Robinson Co., brokerage fees or commissions, the same being a cer- 
tain percentage of the sales price of such purchases or a specified sum 
allowed on each carload, crate, basket, lug, or bag. Since June 19, 
1936, sellers have paid brokerage fees and commissions to, and the same 
have been received by, the C. H. Robinson Brokerage Co. upon the 
purchases of Nash-Finch Co. in the manner above described in sub- 
stantial amounts. 

Par. 6. By reason of the foregoing, in all of the transactions of pur- 
chase and sale hereinabove referred to, the respondent C. H. Robinson 
Co. has acted under the control and in fact for and on behalf of re- 
spondent Nash-Finch Co. 


CONCLUSION 


The receipt and acceptance from sellers of brokerage fees and com- 
missions by said respondent, C. H. Robinson Co., upon the purchases 
of a buyer, such as respondent Nash-Finch Co., while respondent is 
under the control of or acting in fact for such purchaser, and the re- 
ceipt and acceptance of brokerage, including the C. H. Robinson Co. 
dividend payments, by respondent, Nash-Finch Co., upon its own pur- 
chases in the manner and form hereinabove set forth are in violation 
of the provisions of subsection (¢) of section 2 of the Clayton Act as 
amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and substitute answer of 
the respondents, which substitute answer admits all the material alle- 
gations of fact set forth in said complaint and waives all intervening 
procedure and further hearing as to said facts, and the Commission 
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having made its findings as to the facts and its conclusion that said 
respondents have violated the provisions of subsection (c) of section 2 
of the act of Congress entitled, “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914 (the Clayton Act), as amended by an act 
of Congress approved June 19, 1936 (Robinson-Patman Act) : 

I. Jt is ordered, That the respondent C. H. Robinson Co. and 
its officers, agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the purchase of 
fruits, vegetables, and other commodities in commerce as “commerce” 
is defined in the aforesaid Clayton Act, do forthwith cease and desist 
from— 

1. Receiving or accepting from any seller, direetly or indirectly, 
anything of value as a commission or brokerage, or any compensation, 
allowance, or discount in lieu thereof, on or in connection with pur- 
chases made by respondent Nash-Finch Co. while acting under the 
control of and in fact for and on behalf of said respondent Nash- 
Finch Co. 

2. Receiving or accepting from any seller, directly or indirectly, 
anything of value as a commission or brokerage, or any compensation, 
allowance, or discount in lieu thereof, on or in connection with pur- 
chases made for respondent’s own account or while acting for or 
in behalf of a purchaser as an intermediary agent or subject to the 
direct or indirect control of such purchaser. 

3. Paying, transmitting, or delivering to or for the benefit of any 
purchaser, either directly or in the form of money or credits or in- 
directly in the form of dividends, or otherwise, any commission or 
brokerage, or any compensation, allowance, or discount in lieu thereof, 
received from any seller while acting as an intermediary or agent 
for such purchaser or while subject to the direct or indirect control 
of such purchaser. 

Il. Jt ts further ordered, That the respondent, Nash-Finch Co., and 
its officers, agents, representatives, and employees, directly or through 
any corporate or other device in connection with the purchase of fruits, 
vegetables, and other commodities in commerce as “commerce” is de- 
fined in the aforesaid Clayton Act, do forthwith cease and desist 
from— 

1. Receiving or accepting from any seller, directly or indirectly, 
anything of value as a commission or brokerage, or any compensation, 
allowance, or discount in lieu thereof, on or in connection with pur- 
chases made for respondent’s own account, either directly or by or 
through respondent C. H. Robinson Co. 
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2. Receiving or accepting from respondent, C. H. Robinson Co., 
either directly in the form of money or credits or indirectly in the 
form of dividends, or otherwise, any commission or brokerage, or any 
compensation, allowance, or discount in lieu thereof, received by said 
C. H. Robinson Co. from any seller while acting for or in behalf of said 
respondent, Nash-Finch Co., as an intermediary or agent for said 
respondent or while subject to the direct or indirect control of said 
respondent. 

III. Jt 2s further ordered, That the respondents shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
Mission a report in writing, setting forth in detail the manner and 
form in which they have complied with this order. 
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In tHE MArrerR oF 


CALIFORNIA MARINE CURING AND PACKING CO., MAX 
JOSEPH GORBY, JACK GORBY, AND ANNA GORBY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket-5462. Complaint, Sept. 25, 1946—Decision, Feb. 13, 1947 


Where a corporation and the three individuals who were its officers, directors: 
and substantial stockholders, engaged in packing, selling and distributing 
sea-food products consisting, principally, of sardines, tonno, mackerel and 
tuna (1) to and through its corporate exclusive agent, to which it paid brok- 
erage fees of 3 percent on all sales where no other broker was employed, 
and 5 percent when the agent utilized the services of a subbroker, and which 
agent was also free to, and did, purchase said sea-food products for its own 
account at a trade discount equal to such brokerage; and (2) directly to intra- 
state packers and distributors, and jalso, through them, as agents, to inter- 
state buyers; 

Granted and allowed, directly or through said agent and other packers and dis- 
tributors, or otherwise. commissions or brokerage fees to interstate buyers: 
who purchased sea-food products for their own accounts for resale, under a 
course of conduct by which said buyers transmitted their own purchase orders. 
directly to said corporation and individuals, or to them through their agent, 
and said sellers prepared delivery orders, contracts for transportation and 
bills of lading, and shipped the products concerned directly to such buyers, 
and, through their agent collected payment from them, who, though desig- 
nating themselves as brokers or subbrokers and known to the trade gener- 
ally as “buying brokers”, did not in said transactions function as such, but 
purchased for resale on their own accounts, as above stated: 

Held, That such paying and granting by said corporation and individuals, directly 
or indirectly, of commissions, brokerage or other compensation, and of 
allowances or discounts in lieu thereof, to buyers who purchased. in. their 
own names and for theit’own accounts for resale, were in violation of subsec- 
tion (ce) of section 2 of the Clayton Act as amended. 


Mr. Edward S. Ragsdale for the Commission. 
Lovell & Richardson, of San Francisco, Calif., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are violating the provisions of subsection (c) be section’ 2 
of the Clayton Act (U.S. C., title 15, sec. 13) as amended by the 
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Robinson-Fatman Act, approved June 19, 1936, hereby issues its com- 
pilaint, stating its charges with respect thereto as follows: 

PaRAGRAPH 1. Becooneent California Marine Curing & Packing 
Co., is a corporation, organized and existing under the laws of the 
State of California, with its principal office and place of: business. 
located at 709 Ways Street, Terminal Island, Calif., and is engaged 
in the business of packing, selling, and iaaipaiaeeednit sea-food products, 
principally sardines, tonno, mackerel, and tuna, hereinafter desig- 
nated sea-food products. 

Par. 2. Respondent, Max Joseph Gorby, is an individual, of no 
known or disclosed home address, but whose business address is 709 
Ways Street, Terminal Island, Calif. He is now president and a 
director of California Marine Curing & Packing Co., and has been 
a substantial stockholder and an officer of said corporation since some: 
time after June 19,1936. After becoming an officer, and at the present 
time and for some time past as president and director, respondent 
Max Joseph Gorby has exercised, and still exercises, a substantial 
degree of authority and control over the business conducted by said 
corporation, including the direction of its distribution and sales, 
policies. 

Par. 3. Respondent, Jack Gorby, is an individual residing at 3526: 
West 85th Street, Inglewood, Calif. He is a brother of Max Joseph 
Gorby, who is president and a director of California Marine Curing 
& Packing Co., and is himself vice president and director of the Cali- 
fornia niacnis Curing & Packing Co., and has been a substantial 
stockholder and an officer of said corporation since some time after 
June 19, 1936. After becoming an officer, and at the present time 
and for some time past as vice president and director, respondent has 
exercised, and still exercises, a substantial degree of authority and 
control over the business conducted by said corporation, including the 
direction of the distribution and sales policies. 

Par. 4. Respondent, Anna Gorby, is an individual residing at 2190 
Eucalyptus Street, Long Beach, Calif., and at 209 S. Alta Vista, 
Beverly Hills, Calif. Respondent Anna Gorby is the mother of re- 
spondent Max Joseph Gorby and respondent Jack Gorby. 

Respondent, Anna Gorby, is secretary and treasurer and is also a 
director of California Marine Curing & Packing Co., and has been a 
substantial stockholder, and an officer of said corporation since some 
time after June 19, 1936. After becoming an officer, and at the present 

time and for some time past as secretary-treasurer and director, re- 
spondent Anna Gorby has exercised, and still exercises, a substantial 
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degree of authority and control over the business conducted by said 
corporation, including the direction of the distribution and sales 
policies. 

Par. 5. Respondent, California Marine Curing & Packing Co., at 
some time since June 19, 1936, contracted with Parrott & Co. of San 
Francisco, Calif., to act as its exclusive agent to sell and distribute its 
sea food products in the markets of the United States. The respond- 
ent agreed to pay, and paid, its agent, commissions or brokerage fees 
of three percent on all sales made by said agent, where no other broker 
was employed by said exclusive agent, and five percent when the agent 
utilized the services of a subbroker in making sales. The respondent 
further agreed that its exclusive agent, Parrott & Co., may purchase 
any and all of respondent’s sea food products for its own account, 
and that on such purchases Parrott & Co. shall receive a “trade dis- 
count” equal tothe commissions or brokerage provided for sales made 
by Parrott & Co. as agent. Respondent’s agent did purchase under 
said conditions and terms. 

The respondent during a period since June 19, 1936, with the knowl- 
edge and consent of its exclusive agent, Parrott & Co., also sold and 
distributed a small quantity of its sea food products directly to intra- 
state packers and distributors, and also through such packers and dis- 
tributors, as its agent, to interstate buyers. On such sales to and 
through such packers and distributors, respondent paid commissions 
and brokerage fees directly or indirectly to the buyers of said mer-. 
chandise. 

Par. 6. Respondent, California Marine Curing & Packing Co., 
since June 19, 1936, has granted and allowed directly or through its 
duly appointed and legally constituted agent, Parrott & Co., and 
through other packers and distributors, or otherwise, commissions 
or brokerage fees to interstate buyers of its sea food products who 
purchased such merchandise for their own accounts for resale. 

Par. 7. The respondents in the course and conduct of their said 
business since June 19, 1936, have sold and distributed a substantial 
portion of their sea food products directly or through its exclusive 
agent, Parrott & Co., or through other packers and distributors, or 
otherwise, to buyers located in States .other.than the State in which 
respondents are located, and as a result of;said sales and the respond- 
ent’s instructions such sea food products haye been shipped and trans- 
ported, and are now being shipped and transported, across State lines 
to such buyers so located. ait il Dies need ' 

Par’ 8. The respondents since June 19, 1936, have sold and distrib- 
uted their sea food products, through their exclusive agent, and 
others, by two separate and distinct methods. 
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The first method is by direct sale to their exclusive agent, Parrott & 
Co., and to other intrastate packers and distributors who purchased 
said sea-food products, and accepted local intrastate delivery. The 
respondent granted such intrastate buyers directly or indirectly com- 
missions or brokerage fees on such purchases. This method of distri- 
bution is not challenged herein. 

Respondents’ second and principal method of sale and distribution 
of their sea-food products was by sale to buyers. These buyers desig- 
nate themselves as brokers but in such transactions do not function as 
brokers or subbrokers, but purchase for resale on their own account. 
The respondents paid such buyers directly or indirectly commissions 
or brokerage fees on such purchases. Such buyers who purchase re- 
spondents sea-food products through respondents exclusive agent, or 
direct, are generally known to the trade as “buying brokers.” 

A representative but by no means complete list of respondents’ inter- 
state “buying brokers” or direct buyers to whom respondents, since 
June 19, 1936, have granted and allowed, directly or indirectly, com- 
missions or brokerage fees on purchases made for such buyers’ own 
accounts are: 


T. W. Holt, Christian Brokerage Co., 
Jacksonville, Fla. Atlanta, Ga. 

Foote Bros., Hutchings Brokerage Co., 
Norfolk, Va. Mobile, Ala. 

Wm. H. Stanley, Inc., S. W. Tidwell, 

New York, N. Y. Huntsville, Ala. 

Glover & Wilson, Haas-Guthman, 

Little Rock, Ark. Savannah, Ga. 

A. J. Siebert, Southeastern Brokerage Co., 
Louisville, Ky. Wilmington, N. C. 

Butler Brokerage Co., J. P. Reaves Brokerage Co., 
“Marianna, Fla. Montgomery, Ala. 

R. G. La Faye, Koehler, Spalding Co., Inc., 
New Orleans, La. Louisville, Ky. 


Such buyers transmit their own purchase orders for sea-food prod- 
ucts directly to the respondent or to the respondent through the re- 
spondent’s agent, Parrott & Co. The respondent thereafter prepares 
delivery orders, contracts for transportation, prepares bills of lading 
and ships such sea-food products directly to such buyers from whom 
the respondent, through its agent, Parrott & Co., collects the purchase 
price of the merchandise. These transactions, including the aforesaid 
payment of brokerage and commissions, are made in interstate com- 
merce and involve interstate shipments of said sea-food products. 
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Par. 9. The paying and granting of commissions or brokerage fees, 
directly or indirectly, by respondent California Marine Curing & 
Packing Co., a corporation, acting by and through its president and 
director, respondent Max Joseph Gorby, its vice president and direc- 
tor, respondent Jack Gorby, and its secretary-treasurer and director, 
respondent Anna Gorby, to interstate buyers in the course of inter- 
state commerce on purchases made for such buyers’ own accounts in 
the manner and under the circumstances hereinabove set forth, are in 
violation of subsection (¢) of section 2 of the Clayton Act as amended 
by the Robinson-Patman Act. 


Report, Finpines as TO THE Facts, AnD ORDER 


Pursuant to the provisions vf an act of Congress entitled, “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an act of Congress approved June 19, 1936 
(Robinson-Patman Act), and by virtue of the authority vested in the 
Federal Trade Commission by the aforesaid act, the Federal Trade 
Commission on September 25, 1946, issued and subsequently served 
its complaint in this proceeding upon the respondents, California 
’ Marine Curing & Packing Co., a corporation, and Max Joseph Gorby, 
individually and as president and director, Jack Gorby, individually 
and as vice president and director, and Anna Gorby, individually and 
as secretary-treasurer and director of California Marine Curing & 
Packing Co., charging them with the violation of subsection (c) of 
section 2 of the Clayton Act as amended by the Robinson-Patman 
Act. After the issuance of said complaint, the respondents filed their 
answer admitting all the material allegations of fact set forth in said 
complaint and waiving all intervening procedure, including hearings 
as to the facts, the filing of briefs, trial examiner’s report, and oral 
argument. Thereafter, this proceeding regularly came on for final 
hearing before the Commission upon said complaint and answer filed 
by the respondents, and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


PARAGRAPH 1. Respondent, California Marine Curing & Packing 
Co., is a corporation organized and existing under the laws of the State 
of California, with its principal office and place of business located at 
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709 Ways Street, Terminal Island, Calif., and is engaged in the busi- 
ness of packing, selling, and distributing sea-food products, princi- 
pally sardines, tonno, mackerel, and tuna, hereinafter designated “sea- 
food products.” 

Par. 2. Respondent, Max Joseph Gorby, is an individual, of no 
known or disclosed home address, but whose business address is 709 
Way Street, Terminal Island, Calif. He is now president and a direc- 
tor of California Marine Curing & Packing Co., and has been a sub- 
stantial stockholder and an officer of said corporation since some time 
after June 19, 1936. After becoming an officer, and at the present 
time and for some time past as president and director, respondent Max 
Joseph Gorby has exercised, and still exercises, a substantial degree 
of authority and control over the business conducted by said cor- 
poration, including the direction of its distribution and sales policies. 

Par. 3. Respondent, Jack Gorby, is an individual residing at 3526 
West 85th Street, Inglewood, Calif. He is a brother of Max Joseph 
Gorby, who is president and a director of California Marine Curing & 
Packing Co., and is himself vice president and director of the Cali- 
fornia Marine Curing & Packing Co., and has been a substantial stock- 
holder and an officer of said corporation since sometime after June 19, 
1936. After becoming an officer, and at the present time and for some 
time past as vice president and director, respondent has exercised, and 
still exercises, a substantial degree of authority and control over the 
business conducted by said corporation, including the direction of the 
distribution and sales policies. 

Par. 4. Respondent, Anna Gorby, is an individual residing at 2190 
Eucalyptus Street, Long Beach, Calif., and at 200 S. Alta Vista, 
Beverly Hills, Calif. Respondent Anna Gorby is the mother of 
respondent Max Joseph Gorby and respondent Jack Gorby. 

Respondent Anna Gorby is secretary and treasurer.and is also a 
director of California Marine Curing & Packing Co., and has been a 
substantial stockholder and an officer of said corporation since some- 
time after June 19, 1936. After becoming an officer, and at the present 
time and for some time past as secretary-treasurer and director, re- 
spondent Anna Gorby has exercised, and still exercises a substantial 
degree of authority and control over the business conducted by said 
corporation, including the direction of the distribution and sales 
policies. i! 

Par. 5. Respondent, California Marine Curing & Packing Co., at 
some time after June 19, 1936, contracted with Parrott &'Co. of San 
Francisco, Calif., to act as its exclusive agent to sell and distribute its 
sea-food products in the markets of the United States. Said respond- 
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ent agreed to pay, and paid, its agent commissions or brokerage fees of 
3 percent on all sales made by said agent where no other broker was 
employed by said exclusive agent and 5 percent when the agent utilized 
the services of a subbroker in making sales. Said respondent further 
agreed that its exclusive agent, Parrott & Co., may purchase any and 
all of respondent’s sea-food products for its own account and that on 
such purchases Parrott & Co. shall receive a trade discount equal to the 
commissions or brokerage provided for sales made by Parrott & Co. 
as agent. Respondent’s agent did purchase under said conditions and 
terms. 

Said respondent, during a period since June 19, 1936, with the 
knowledge and consent of its exclusive agent, Parrott & Co., also sold 
and distributed a small quantity of its sea food products directly to 
intrastate packers and distributors and also through such packers and 
distributors, as its agent, to interstate buyers. On such sales to and 
through such packers and distributors, said respondent paid commis- 
sions and brokerage fees directly or indirectly to the buyers of said 
merchandise. 

Par. 6. The respondents, in the course and conduct of their said 
business since June 19, 1936, have sold and distributed a substantial 
portion of their sea food products directly or through the corporate 
respondent’s exclusive agent, Parrott & Co., or through other packers 
and distributors, or otherwise, to buyers located in States other than 
the State in which respondents are located, and as a result of said sales 
and the respondents’ instructions such sea food products have been 
shipped and transported, and are now being shipped and transported, 
across State lines to such buyers so located. 

Par. 7. Respondent, California Marine Curing & Packing Co., since 
June 19, 1936, has granted and allowed, directly or through its duly 
appointed and legally constituted agent, Parrott & Co., and through 
other packers and distributors, or otherwise, commissions or brokerage 
fees to interstate buyers of its sea food products who purchased such 
merchandise for their own accounts for resale. 

These buyers designate themselves as “brokers” but in such trans- 
actions do not function as brokers or subbrokers, but purchase for 
resale on their own account. The respondents paid such buyers, di- 
rectly or indirectly, commissions or brokerage fees on such purchases. 
Such buyers who purchase respondents’ sea food products through 
respondents’ exclusive agent or direct are generally known to the trade 
as “buying brokers.” 

A representative but by no means complete list of respondents’ inter- 
state buying brokers or direct buyers to whom respondents, since June 
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19, 1936, have granted and allowed, directly or indirectly, commissions 
‘or brokerage fees on purchases made for such buyers’ own accounts are : 


T. W. Holt, Christian Brokerage Co., 
Jacksonville, Fla. Atlanta, Ga. 

Foote Bros., Hutchings Brokerage Co., 
Norfolk, Va. Mobile, Ala. 

Wm. H. Stanley, Inc., S. W. Tidwell, 

New York, N. Y. Huntsville, Ala. 

Glover & Wilson, Haas-Guthman, 

Little Rock, Ark. Savannah, Ga. 

A. J. Siebert, Southeastern Brokerage Co., 
Louisville, Ky. Wilmington, N. C. 

Butler Brokerage Co., J. P. Reaves Brokerage Co., 
Marianna, Fla. Montgomery, Ala. 

R. G. La Faye, Koehler, Spalding Co., Inc. 
New Orleans, La. Louisville, Ky. 


Such buyers transmit their own purchase orders for seafood prod- 
ucts directly to the respondents or to the respondents through their 
agent, Parrott & Co. The respondents thereafter prepare delivery 
orders, contract for transportation, prepare bills of lading, and ship 
such sea-food products directly to such buyers from whom the re- 
spondents, through their agent, Parrott & Co., collect the purchase 
price of the merchandise. These transactions, including the aforesaid 
payment of brokerage and commissions, are made in interstate com- 
merce and involve interstate shipments of said sea-food products. 


CONCLUSION 


The paying and granting by the respondents, directly or indirectly, 
of commissions, brokerage, or other compensation, and of allowances 
or discounts in lieu thereof, to buyers of their sea-food products who 
purchase such sea-food products in their own names and for their own 
accounts for resale, as hereinabove found, are in violation of subsec- 
tion (c) of section 2 of the Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and answer of the re- 
spondents, which answer admits all the material allegations of fact 
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set forth in said complaint and waives all intervening procedure 
and further hearings as to said facts, and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ents have violated the provisions of subsection (c) of section 2 of 
an act of Congress entitled, “An Act to supplement existing laws 
against unlawful restraints and monopolies,.and for other purposes,” 
approved October 15, 1914 (the Clayton Act), as amended by an act 
of Congress approved June 19, 1936 (Robinson-Patman Act) : 

It is ordered, That the corporate respondent, California Marine 
Curing & Packing Co., a corporation, and its officers, and the indi- 
vidual respondents, Max Joseph Gorby, Jack Gorby, and Anna 
Gorby, individually and as officers and directors of the corporate re- 
spondent, and their respective agents, representatives, and employees, 
directly or through any corporate or other device in connection with 
the sale and distribution of sardines, tonno, mackerel, tuna, and other 
sea-food products in commerce as “commerce” is defined in the afore- 
said Clayton Act, do forthwith cease and desist from: 

Paying or granting, directly or indirectly, to any buyer, anything 
of value as a commission or brokerage, or any compensation, allow- 
ance, or discount in lieu thereof, upon purchases made for such 
buyer’s own account. 

lt is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with this order. 

Commissioner Mason not participating. 
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Complaint 


In THE MATTER OF 


SAMUEL SCHREIBERSDORF ET AL. DOING BUSINESS AS 
TRAVELLERS LUGGAGE CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD 10 THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5205. Complaint, Aug. 19, 1944—Decision, Mar. 14, 1947 


Where seven partners engaged in the interstate sale and distribution, both at 
wholesale and at retail, of luggage and other items including golf equip- 
ment, brief cases, wallets, ladies’ handbags, umbrellas, and fountain pens; 
and in issuing and furnishing, in connection with the operation of their 
retail store, certain “discount cards’? which they caused to be distributed 
among members of the public, and usually delivered to personnel managers 
and purchasing agents of large industries and banking concerns located 
in New York City, for distribution among the latters’ employees, and which 
set forth, in addition to the partners’ trade name, address, ete. that “The 
Dearerteio2 LISTE 5 employed by —~-~-----------__ is entitled to a special 
discount of 40 percent from our list price” ; 

Represented through said cards that the recipients could, by use thereof, purchase 
merchandise at prices 40 percent lower than their customary retail prices, 

“fhe facts being that they marked up the prices on their merchandise in such 
manner that after the purported discount was allowed, the remaining net 
prices represented the regular retail prices; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public aware of the recognized wholesaler’s custom of quoting 
“list” or “catalog” prices which are subject to discount to retailers; with 
respect to the actual prices and values of their merchandise, and thereby 
to cause such public to purchase substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts 
and. practices in commerce. 


Before Ur. Arthur F. Thomas, trial examiner. 
Mr. Morton Nesmith for the Commission. 
- Mr. Henry W. Fried, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade. Commission, having reason to believe that Samuel Schreibers- 
dorf, Louis Schreibersdorf, Julius Schreibersdorf, Sidney Schreibers- 
dorf, Saul Schreibersdorf, Joseph Schreibersdorf, and Bertha Schrei- 
bersdorf, trading as Travellers Luggage Co., a copartnership, 
hereinafter referred to as respondents, have violated the provisions of 
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said act, and it appearing to the Commission that a proceeding by, it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrapu 1. Respondents Samuel Schreibersdorf, Louis Schrei- 
bersdorf, Julius Schreibersdorf, Sidney Schreibersdorf, Saul Schrei- 
bersdorf, Joseph Schreibersdorf, and Bertha Schreibersdorf are 
copartners trading in the name of Travellers Luggage Co., with their 
principal office and place of business located at 7 Broadway, New 
York City, New York. 

Par. 2. Respondents are now and for several years last past have 
been engaged in the business of selling and distributing at retail golf 
equipment, trunks, brief cases, fitted luggage, gladstones, wallets, 
umbrellas, fountain pens, novelties, and other articles of merchandise. 

In the course and conduct of their said business, respondents have 
caused the said products, when sold, to be transported from their 
aforesaid place of business in the State of New York to purchasers 
thereof located in various other States of the United States and in 
the District of Columbia, most of whom do not buy said products for 
resale or retail. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said products in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the purchase of their merchandise, the 
respondents have disseminated and now disseminate many false and 
deceptive statements and representations with respect to the nature 
and character of their business and the sale prices of their various 
articles of merchandise. Such statements and representations have 
been and are being made and disseminated by means of price tags 
affixed to the merchandise and by “discount cards” and other advertis- 
ing media periodically issued and distributed to purchasers and pros- 
pective purchasers and to their customers and prospective customers, 
among others, business concerns for their use and for the use of their 
employees and others, the most of whom buy for their own use or the 
use of the employees and not for resale. On said price tags, discount 
cards, and other advertising media featuring said products respond- 
ents represent and state the prices of the various articles of mer- 
chandise. The discount cards on their face state: 
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TRAVELLERS LUGGAGE CO. 
7 Broadway New York City 


Is entitled to a special discount of 40 percent from our list price. 
and on the back state: 
TRAVELLERS LUGGAGE CO. 


7 Broadway New York City 
Golf equipment 
Trunks Wallets 
Brief cases Umbrellas 
Fitted luggage Fountain pens 
Gladstones Novelties 


Ladies’ hand bags 


Par. 4. It has been and is a recognized business custom for whole- 
‘salers to publish or quote “list” or “catalog” prices which are subject 
to discount to retailers, the difference between the net price and the 
list price or catalog price representing the profit to the retailer with 
the list or catalog prices being the approximate prices at which the 
merchandise is expected to be sold at retail. The public is well aware 
of such long established custom and relies thereon and it has come to 

- believe that the list or catalog prices are approximately the usual and 
ordinary retail prices and that any dealings by which any price reduc- 
tion.is obtained below such list or catalog prices represent and are 
savings from regular retail prices. 

Par. 5. By and through the use of the stated prices with the words 
“The bearer is entitled to a special discount of 40 percent from our 
list price,” respondents represent that they are other than retailers 
and are in fact wholesalers of their merchandise; that the stated prices 
set out on their price tags and discount cards are the prices at which 
such merchandise or comparable merchandise is ordinarily sold by 
retailers and that the differences between the listed prices and the net 
prices, that is the listed prices less the stated discounts, represent and 
are savings to purchasers from the customary and usual retail prices. 

Par. 6. All of the foregoing statements and representations are 
false, deceptive, and misleading. In truth and in fact respondents are 
retailers and not wholesalers. Over 90 percent of respondents’ mer- 
chandise is sold by them at retail based on fictitious list prices and 
false discounts of 40 percent. The stated prices or list prices used by 
respondents are fictitious and substantially in excess of prices at 
which said merchandise is sold or is expected to be sold at retail. Said 
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prices, after the application of the discounts, are substantially in ex- 
cess of the prices at which wholesalers or distributors offer for sale 
and sell the same, or comparable articles of merchandise, and are not 
the regular prices at which said merchandise is ordinarily and usually 
sold at wholesale. Respondent’s so-called stated prices or list prices 
are not prices at all but are arbitrarily fixed amounts which, when re- 
duced by the stated discounts, are approximately the regular and cus- 
tomary retail prices for which the various articles, or comparable ar- 
ticles, are offered for sale and sold by respondents and other retail 
dealers in the normal and usual course of business. 

Par. 7. Such false, misleading, and deceptive statements and repre- 
sentations made by respondents, as aforesaid, constitute and are a 
complete plan and scheme of advertising and price quotation designed 
to induce the erroneous belief in the prospective and purchasing con- - 
sumer-user public that respondents are wholesalers selling to firms, 
groups of individuals, and to individuals at prices approximating the 
prices at which retailers can and do buy the same or comparable mer- 
chandise at wholesale prices. 

Par. 8. A substantial part of the consumer-user public has a pref- 
erence for buying merchandise, including the classes of merchandise 
sold by respondents, directly from wholesalers or jobbers, believing 
that by so doing they obtain lower prices, superior quality of merchan-— 
dise, and other advantages. 

Par. 9. The acts and practices of the respondents in using the fore- 
going false, deceptive, and misleading statements and representations 
have had and now have the capacity and tendency to, and do, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said statements and representations 
were and are true. Asa result of such induced erroneous and mistaken 
belief, a substantial number of the purchasing public have purchased 
respondents’ merchandise. 

Par. 10. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, anp Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 19, 1944, issued and ve 
sequently served its complaint in this Price sine upon the respond- 
ents named in the caption hereof, charging them with the use of un- 
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fair and deceptive acts and practices in commerce in violation of the 
provisions of that act. After the filing by the respondents of their 
answer to the complaint, hearings were held before a trial examiner 
of the Commission theretofore duly designated by it, at which testi- 
mony and other evidence were introduced in support of and in oppo- 
sition to the complaint. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the complaint, answer, 
testimony and other evidence, report of the trial examiner upon the 
evidence and the exceptions to such report, and briefs in support 
of and in opposition to the complaint (oral argument not having 
been requested) ; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. The respondents, Samuel Schreibersdorf, Louis 
Schreibersdorf, Julius Schreibersdorf, Sidney Schreibersdorf, Saul 
Schreibersdorf, Joseph Schreibersdorf, and Bertha Schreibersdorf, are 
_ copartners trading under the name Travellers Luggage Co. They are 

engaged in the sale and distribution, both at wholesale and at retail, 
of luggage and various others items of merchandise, including golf 
equipment, brief cases, wallets, ladies’ handbags, umbrellas, and foun- 
tain pens. Their retail store is located at 7 Broadway, New York, 
N. Y. Their wholesale business is conducted from other locations in 
New York City. 

Par. 2. In the course and conduct of their business, both at whole- 
sale and at retail, respondents cause and have caused their products, 
when sold, to be transported from their places of business in the State 
of New York to purchasers thereof located in various other States of 
the United States and in the District of Columbia. Respondents main- 
tain and have maintained a course of trade in their products in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 3. In the operation of their retail store and for the purpose 
of inducing the purchase of their merchandise by the public at retail 
from such store, respondents have issued and caused to be distributed 
among members of the public cards known as “discount cards.” These 
cards were usually delivered by respondents to personnel managers 
and purchasing agents of large industrial and banking concerns lo- 
cated in New York City, and were distributed by such individuals 
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among the employees of their respective concerns. These discount 
cards read as follows: 


TRAVELLERS LUGGAGE CO. 
7 Broadway New York City 
Digby 4-8260 


The penrerigs sore ke oe 
WMPLOVeCd DV roo. eee eee 


Is entitled to a special discount 
of 40 percent from our list price. 


Par. 4. It is a recognized business custom for wholesalers to pub- 
lish or quote “list” or “catalog” prices which are subject to discount 
to retailers, the list price being the approximate price at which the 
merchandise is expected to be sold at retail, and the difference between 
the list price and the net price representing the profit to the retailer. 
The public is aware of such custom and believes that the list price 
is approximately the usual and customary retail price, and that any 
reduction below the list price represents a saving from the retail price. 
Respondents’ discount cards constituted a representation by them that 
the recipients of such cards could, by the use thereof, purchase mer- 
chandise from respondents at prices 40 percent lower than the prices 
at which such merchandise was usually and customarily sold by re- 
spondents at retail in the regular and normal course of business. 

Par. 5. This representation was erroneous and misleading. The fact 
was that in order to be able to appear to allow a discount of 40 per- 
cent, respondents marked up and increased the prices on their mer- 
chandise (except those items on which the manufacturer had fixed the 
retail price) in such manner that after the purported discount was 
allowed the remaining net prices represented the real retail prices of 
the merchandise, that is, the prices at which the merchandise was regu- 
larly and customarily sold at retail by respondents in the usual and 
normal course of business. | 

Par. 6. The acts and practices of respondents, as herein set forth, 
had, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public with respect to the actual prices and 
values of respondents’ merchandise, and the tendency and capacity 
to cause such portion of the public to purchase substantial quantities 
of respondents’ merchandise as a result of the erroneous and mistaken 
belief so engendered. 
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The acts and practices of the respondents as herein found are all 
to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. . 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence introduced before a trial examiner 
of the Commission theretofore duly designated by it, report of the 
trial examiner upon the evidence and the exceptions to such report, 
and briefs in support of and in opposition to the complaint (oral 
argument not having been requested) ; and the Commission having 
made its findings as to the facts and its conclusion that respondents 
have violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents, Samuel Schreibersdorf, Louis 
Schreibersdorf, Julius Schreibersdorf, Sidney Schreibersdorf, Saul 
Schreibersdorf, Joseph Schreibersdorf, and Bertha Schreibersdorf, 
individually and as copartners trading as Travellers Luggage Com- 
pany, or trading under any other name, and their agents, representa- 
tives and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale and distribution of lug- 
gage and other merchandise in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

Representing through the use of “discount cards” or by any other 
means that merchandise may be purchased from respondents at a 
discount or at special or reduced prices, when the prices at which such 
merchandise is actually sold are in fact the prices at which such 
merchandise is usually and customarily sold by respondents in the 
regular and normal course of business. 

It is further ordered, That the respondents shall, within 60 days 
after the service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In tHe MATTER OF 


ISIDORE GENDELMAN AND SAMUEL GENDELMAN DOING 
BUSINESS AS AMERICAN SALES CO., UNIVERSAL BAR- 
GAIN HOUSE, AND NATIONAL SALES CO. | 


COMPLAINT, FINDINGS, AND ORDER IN RHGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5331. Complaint, June 11, 1945—Decision, Mar. 20, 1947 


Where two partners engaged in the interstate sale and distribution of used or 
second-hand wearing apparel and other merchandise to retail dealers and to 
the consuming public; through statements in catalogs disseminated to pros- 
pective purchasers in various places throughout the United States, among 
other things— 

(a) Represented that their merchandise was acquired by them direct from bank- 
rupt stocks, manufacturers’ surpluses, auction stocks, close-out lots and 
manufacturers’ sample lots and as a consequence was sold by them at greatly 
reduced prices ; 

The facts being that they obtained their products from concerns which had them- 
selves bought such stocks, surpluses, and close-out and sample lots; 

(bd) Falsely represented that they made many of the items sold by them; 

(ec) Represented that the garments sold by them were always cleaned, repaired, 
and pressed, that their second-hand garments were only slightly used, and 
that the illustrations in their said catalogs correctly represented the garments 
which they sold; 

The facts being that, on the contrary, their merchandise was frequently worn, 
soiled, unpressed, and in poor condition ; 

(d) Falsely represented that some of their garments were tailored to the cus- 
tomer’s measurements, and that they handled no inferior grades of mer- 
chandise; 

The facts being they tailored no garments to the customer’s measurements. but. 
only made alterations, and practically all their merchandise was used. or 
second-hand, and much was of an inferior grade; and 

Where said partners, engaged also in buying and in reselling to. retailers or the 
public old, worn and previously used hats which they had cleaned, dyed, and 
blocked, and provided with new trimmings, sweat bands and linings, so that 
they had the appearance of new— 

(e) Sold said hats with no label or marking to indicate to purchasers that they 
were in fact used or second-hand products; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to the character, quality, condition, and value 
of their products, and thereby to cause it to purchase substantial quantities 
thereof, and with the result of placing in the hands of retailers a means and 
instrumentality whereby they were able to mislead and deceive the purchas- 
ing public with respect to aforesaid hats, which, when offered to the public 
without being clearly and conspicuously labeled as used or second-hand, are 
readily accepted by members thereof as being new products: 
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Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


- Before Mr. Randolph Preston, trial examiner. 
Mr. DeWitt T, Puckett and Mr. G. M. Martin for the Commission. 
Mr, Julius P. Fischler, of Brooklyn, N. Y., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Isidore Gendelman 
and Samuel Gendelman, individually and as copartners, trading and 
doing business as American Sales Company, Universal Bargain House 
and National Sales Company, hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: : 

ParaGcraPeH 1. Respondents, Isidore Gendelman and Samuel Gen- 
delman, are copartners, trading and doing business as American Sales 
Company, Universal Bargain House and National Sales Company, 
and have their principal office and place of business at 367 Sutter 
Avenue, Brooklyn, N. Y. Respondents are now and for more than 3 
years last past have been engaged in the sale and distribution of 
second-hand wearing apparel and other products to retail dealers and 
also direct to purchaser-consumers. 

Respondents cause and have caused said products, when sold, to be 
transported from their aforesaid place of business in the State of 
New York to purchasers thereof at their respective points of location 
in various States of the United States and in the District of Columbia. 
Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said products in commerce among -and 
between the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the purchase of their said merchandise, 
respondents have made many false, misleading and deceptive state- 
ments and representations with reference to their said products. Such 
statements and representations appeared in catalogs circulated among 
prospective purchasers located throughout the various States of the 
United States and in newspaper advertisements and in various other 
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ways. “Among and typical of such false and misleading representa- 
tions and statements are the following: 


OUR SPECIALTY 


Bankrupt Stocks Close Out Lots 


Manufacturer’s Surpluses Manufacturer’s 
Auction Stocks Sample Lots 


In addition we manufacture many items in our factory. 


AMBERICAN SALES CO., Brooklyn, New York 
—Presents for your convenience 
DEP’T. K 


Under this department are displayed a complete variety of slightly used wearing 
apparel for the entire family. All merchandise offered to our customers are 
dry cleaned, pressed and ready-to-wear. Latest styles and famous makes and 
brands are included in each lot. i 


Our SHOH DEPARTMENT 
Men’s Felt Hat Department 
LADIBY’, MISS, GIRLS DEPARTMENT 


Men’s All Wool Superior Quality 5 
OVERCOATS 


Hiv pk Peakey ae 


All the latest styles in the group, including many with belted and sport backs, 
The original labels of famous makes and brands are in many cases still on coat. 
All silk lined. 


Men’s All Wool 
PANTS 


* * * 


All are cleaned, pressed and repaired in perfect condition, 
AN AMERICAN VALUE— 


A SPECIAL OFFER TO WOMEN! 
ee ges 


(1) Ten lovely, slightly-used, silk dresses. 

(2) Each and every dress fashioned in up-to-the-minute style. 

(3) Each dress Dry Cleaned, Pressed, Repaired if necessary and ready 
for long and satisfactory wear. 


An assorted lot of clean, slightly used silk, satin and cotton dresses, Late 
styles. 
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SUITS 


* * * 


Tailored to your dimensions. 
A BRAND NEW part wool serge pants. 
10 SILK DRESSES $3 
Slightly Used 


Made to sell up to $12.95. Imagine getting a complete dress wardrobe. 
for less than you expected to pay for a single dress. Popular up-to-the- 
minute New York styles. 

Men’s High Quality Low Price Shirts—Tailored to your exaet dimensions. 

For our customers’ protection we do not permit an inferior grade of: 
merchandise to enter our factory. 


LADIES SILK 
EVENING GOWNS 


GOOD AS NEW—Worn only once or twice. Late styles in satin, erepe: 
and chiffon. 
SPECIAL PRICE 55¢ each. 


All hats are prepared especially for you. 


Par. 3. Through the foregoing statements and representations set 
forth in paragraph 2 hereof, and others similar thereto not specifically; 
set out herein, the respondents have represented that their merchan- 
dise consists of bankrupt stocks, manufacturer’s surpluses, auction, 
stocks, close-out lots and manufacturer’s sample lots which respondents. 
have purchased direct from such sources of supply and that as a result 
thereof their said products are obtained by the purchaser-consumer: 
at greatly reduced prices; that they manufacture many items they 
offer for sale; that their concerns have many separate and distinct, 
departments; that their products are always cleaned, repaired and. 
pressed ; that their second-hand garments are only slightly used; that 
their wearing apparel consists of various types of fabric, such as wool,, 
silk, crepe, chiffon and acetate; that some of their dresses are up-to- 
the-minute New York styles; that the pictorial illustrations contained 
in their catalogs represent the typical garments, that they offer for 
sale and sell; that some of their garments are tailored to the cus- 
tomer’s dimensions; and that they handle no inferior grades of 
merchandise. 

Par. 4. The foregoing statements and representations are false and, 
misleading. In truth and in fact respondents buy their products from, 
concerns which in turn buy bankrupt stocks, manufacturer’s surpluses, 
auction stocks, close-out lots and manufacturer’s sample lots. Re- 
spondents do not manufacture any merchandise. Respondents have: 
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only a few employees and their business is not departmentalized. 
Respondents do not know whether their garments are all wool, acetate, 
silk, crepe, chiffon or satin. Respondents’ merchandise, instead of 
having the characteristics as implied by the pictorial illustrations and 
accompanying descriptions contained in said catalogs are frequently 
old, worn, soiled, unpressed and in poor condition. Respondents do 
not tailor any garments to the customers’ dimensions, but only make 
alterations. Respondents sell little if any new clothing, but their 
products are used or second-hand merchandise most of which is of 
an inferior grade. 

Par. 5. The use by the respondents of the aforesaid false, mislead- 
ing and deceptive statements and representations has had, and now 
has, a tendency and capacity to mislead and deceive and has misled 
and deceived a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such representations and state- 
ments are true and has caused and now causes a substantial portion 
of the purchasing public because of such erroneous and mistaken 
belief to purchase substantial quantities of respondents’ merchandise. 
By said acts and practices respondents also place in the hands of 
purchasers of their merchandise for resale a means and instrumen- 
tality whereby they may and do mislead and deceive the purchasing 
public as to the true facts in regard to said respondents’ merchandise, 

Par. 6. In the course and conduct of their business as aforesaid, 
the respondents buy old, worn, or previously used hats, have them 
cleaned, dyed, and blocked and wherever necessary add new trim- 
mings, sweatbands and linings, and sell said products in commerce 
as aforesaid. 

Par. 7. The aforesaid hats, when offered for sale and sold by re- 
spondents, have the appearance of new hats. When such hats having 
the appearance of new hats are offered to the purchasing public and 
are not clearly and conspicuously labeled as being second-hand hats, 
they are readily accepted by members of the purchasing public as 
being new products. 

Said hats are sold to purchaser-consumers and to retailers and 
other dealers, without any label, marking or designation stamped 
thereon or attached thereto, to indicate to the purchasing public or 
to the dealers that said hats are in fact second-hand products that 
have undergone certain processes which have given them the appear- 
ance of new products. As a result, a substantial portion of the pur- 
chasing public has been led to believe, and are now being led to 
believe, that they were and are in fact new hats manufactured en- 
tirely from new materials. Asa result of this erroneous and mistaken 
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understanding and belief, substantial quantities of respondents’ said 
hats have been purchased and are now being purchased by members 
of the public. 

By said acts and practices respondents also place in the hands of 
purchasers of their merchandise for resale a means and instrumen- 
tality whereby they may and do mislead and deceive the purchasing 
public as to the true facts in regard to respondents’ said hats. 

Par. 8. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and con- 
stitute unfair or deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGs AS TO THE Facts, AND ORDER 


Pursant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 11, 1945, issued and sub- 
sequently served its complaint in this proceeding upon the respondents, 
Isidore Gendelman and Samuel Gendelman, charging them with the 
use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of that act. After the filing by respondents 
of their answer to the complaint, a hearing was held before a trial 
examiner of the Commission theretofore duly designated by it, at 
which hearing certain evidence in support of and in opposition to 
the complaint was introduced and a stipulation of facts was entered 
into between counsel for the Commission and counsel for respondents 
and dictated into the record. Such evidence and stipulation were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final consideration by the Com- 
mission upon the complaint, answer, evidence, and stipulation (the 
trial examiner’s report, the filing of briefs, and oral argument having 
been waived) ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondents, Isidore Gendelman and Samuel 
Gendelman, are engaged in the sale and distribution of used or second- 
hand wearing apparel and other merchandise, their place of busi- 
ness being located at 367 Sutter Avenue, Brooklyn, N. Y.. They sell 
both to retail dealers and to the consuming public... For some 3 years 
immediately preceding October 1944 respondents conducted their busi- 
ness under the name American Sales Co. 
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Par. 2. Respondents cause and have caused their products, when 
sold, to be transported from their place of business in the State of New 
York to purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondents main- 
tain, and have maintained, a course of trade in their products in com- 
merce among and between ithe various States of the United States and 
in the District of Columbia. 

Par. 8. Respondents advertise their products by means of.catalogs 
disseminated among prospective purchasers located in various places. 
throughout the United States. Through the use of various statements 
in such catalogs, respondents, while trading under the name American 
Sales Co., have represented, among other things, that their merchan- 
dise consists of bankrupt stocks, manufacturers’ surpluses, auction 
stocks, close-out lots, and manufacturers’ sample lots acquired by re- 
spondents direct from such sources of supply and that in consequence 
thereof such products are sold by respondents at greatly reduced 
prices; that respondents manufacture many of the items sold by them ; 
that the garments sold by them are always cleaned, repaired, and 
pressed; that their second-hand garments are only shghtly used; that 
the illustrations contained in such catalogs correctly represent the gar- 
ments sold by respondents; that some of respondents’ garments are 
tailored to the customer’s measurements; and that respondents handle 
no inferior grades of merchandise. 

Par, 4. These representations were misleading and deceptive. In 
truth and in fact, respondents obtain their products from concerns 
which have themselves bought bankrupt stocks, manufacturers’ sur- 
pluses, auction stocks, close-out lots, and manufacturers’ sample lots. 
Respondents do not manufacture any products. Their merchandise, in- 
stead of having the characteristics implied by the illustrations in the 
catalogs, is frequently worn, soiled, unpressed, and in poor condition. 
Respondents do not tailor any garments to the customer’s measure- 
ments but only make alterations. Practically all of the merchandise 
sold by respondents is used or second-hand merchandise, and much of 
it is of an inferior grade. 

Par. 5. Beuhaents also buy old, worn, or previously used hats, 
have them cleaned, dyed, and blocked, and wherever necessary add new 
trimmings, sweatbands, and linings, and resell such hats to retail deal- 
ers or to the public. These hats, when sold by respondents, have the 
appearance of new hats, and they are sold by respondents without any 
label or marking stamped thereon or attached thereto to indicate to 
dealers or to the public that such hats are in fact used or second- aie 
products. 
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When used hats having the appearanice of new hats are offered to the 
public without being clearly and conspicuously labeled as used or sec- 
ond-hand hats, they are readily accepted by members of the public as 
being new products. 

Par. 6. The acts and practices of respondents, including the sale of 
used or second-hand hats as herein set forth, have the tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public with respect to the character, quality, condition, and value of 
respondents’ products, and the tendency and capacity to cause such 
portion of the public to purchase substantial quantities of such prod- 
ucts as a result of the erroneous and mistaken belief so engendered. 

Respondents’ acts and practices with respect to their used hats serve 
also to place in the hands of retail dealers a means and instrumental- 
ity whereby such dealers are enabled to mislead and deceive the pur- 
chasing public. 

CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
evidence introduced before a trial examiner of the Commission there- 
tofore duly designated by it, and a stipulation of facts entered into 
between counsel for the Commission and counsel for respondents (the 
trial examiner’s report, the filing of briefs, and oral argument having 
been waived) ; and the Commission having made its findings as to the 
facts and its conclusion that respondents have violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That the respondents, Isidore Gendelman and Samuel 
Gendelman, individually and trading as American Sales Co. or trad- 
ing under any other name, and their agents, representatives, and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale, and distribution in commerce, as 
“ecommerce” is defined in the Federal Trade Commission Act, of wear- 
ing apparel and other merchandise, including used or second-hand 
clothing and hats, do forthwith cease and desist from: 

1. Representing that respondents’ merchandise consists of bankrupt 
stocks, manufacturers’ surpluses, auction stocks, close-out lots, or 
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manufacturer’s sample lots which respondents have purchased direct 
from such sources of supply.” 

2. Representing that respondents manufacture any of the products 
sold by them. 

3. Representing that garments sold by respondents are cleaned, 
repaired, or pressed when such is not the fact. 

4. Representing that: garments-are only slightly used when such 
is not the fact. 

5. Representing that respondents’ Sarma siiee are tailored to cus- 
tomers’ individual measurements. 

6. Representing that respondents handle no inferior grades of 
merchandise. 

7. Representing that hats composed in whole or in part of used or 
second-hand materials are new or are composed of new materials by 
failure to stamp on the sweatbands thereof, in conspicuous and legible 
terms which cannot be removed or obliterated without mutilating the 
sweatband, a statement that such hats are composed of used or second- 
hand materials, provided that if sweatbands are not affixed to such hats, 
then such stamping shall appear on the bodies of such hats in con- 
spicuous and legible terms which cannot be removed or obliterated 
without mutilating such bodies. 

8. Misrepresenting, either through words or pictorial representa- 
tions the character or condition of respondents’ merchandise. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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Syllabus 


In THE MartTer oF 


CHARLES SHAPIRO DOING BUSINESS AS MODERN HOME 
DIATHERMY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5032. Complaint, Aug. 19, 1943—Decision, Mar. 24, 1947 


Where an individual engaged in the interstate sale and distribution of “Vitatherm 
Short Wave Diathermy” machines; through advertisements in newspapers, 
circulars, and other advertising media— 

(a) Represented that his said device, when used by the unskilled lay public 
by individual self-application in the home in the treatment of self-diagnosed 
diseases and ailments was a scientific and effective means and method for the 
treatment of, and constituted a competent remedy for, neuralgia, lumbago, 
sinusitis, neuritis, bronchitis, prostatitis, arthritis, asthma, rheumatism, 
and many kindred disorders ; 

(6) Represented that it would alleviate pain resulting therefrom; and 

(c) Represented that it would establish body efficiency and provide resistance to 
infection and disease; 

The facts being that use of said device in the treatment of self-diagnosed diseases. 
and ailments or for the alleviation of pain resulting therefrom is contraindi- 
cated, and might result in serious and irreparable injury to health in the 
treatment of conditions involving acute inflammatory processes, of those 
involving the special senses and the glandular structures, and of conditions 
in close proximity to such senses and structures; where pains may be 
symptomatic of serious underlying causes, use of the device for treatment 
of pain may fatally delay proper diagnosis and treatment, while applica- 
tion in excess dosage in certain conditions may cause serious burns and 
tissue destruction; and it is impossible for a member of the lay public 
correctly to diagnose his ailment or condition and determine the underlying 
cause of the disorder and whether diathermy is indicated rather than con- 
traindiecated and even injurious, as well as to determine correctly the method 
and duration of its use, upon which efficacy thereof might be dependent; and 

(d). Failed to reveal in said advertisements facts material in the light thereof 
or with réspect to consequences which might result from the use of said device 
under the prescribed or usual conditions, in that such use might result in 
serious and irreparable injury to health; and that the device might be safely 
used only after competent medical authority had determined, as a result of 
diagnosis, that diathermy was indicated, and had prescribed the frequency 
and amount of application of such diathermy treatments, and the user had 
been adequately instructed in operating the device by a trained technician ; 

With the effect of misleading and deceiving a substantial portion of the pur- 
chasing public into the erroneous belief that such representations were true 
and that said device might be used without ill effects, and with capacity and 
tendency so to do, and thereby to induce a portion of said public to purchase 
his said device: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Mr. Clyde M. Hadley, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
Mr. Samuel De Groot, of Los Angeles, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Charles Shapiro, 
an individual trading and doing business as Modern Home Dia- 
thermy, hereinafter referred to as respondent, has violated the pro- 
visions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent, Charles Shapiro, is an individual trad- 
ing and doing business as Modern Home Diathermy, with his office 
and principal place of business located at 505 West 8th Street, Los 
Angeles, Calif. 

Par. 2. Respondent is now and for more than 1 year last past has 
been engaged in the sale and distribution of diathermy machines des- 
ignated as “Vitatherm Short Wave Diathermy.” 

In the course and conduct of his business respondent causes and 
has caused said device or apparatus, when sold, to be transported 
from his place of business in the State of California to purchasers 
thereof at their respective points of location in other States of the 
United States and in the District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said diathermy machines in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements con- 
cerning his said product by the United States mails and by various 
other means in commerce as “commerce” is defined in the Federal 
Trade Commission Act; and respondent has also disseminated and 
is now disseminating, and has caused and is now causing the dis- 
semination of false advertisements concerning his said product by 
various means for the purpose if inducing, and which are likely to 
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induce, directly and indirectly, the purchase of his said product in 
commerce as “commerce” is defined in the Federal Trade Commission 


Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements 
disseminated and caused to be disseminated as hereinabove set forth 
by the United States mails, by advertisements inserted in newspapers 
by means of pamphlets, circulars, and other advertising media are 
the following: 

VITATHERM 


Short Wave Diathermy 
In Your Home! 
Does the Doctor Say You Have 
Arthritis, Asthma, Sinus, 
Bronchitis, Prostate, etc.? 
Free Demonstration ! 
In Your Home or Our Office 
Rented, Sold On Budget Terms 
Modern Home Diathermy « 


Vitatherm 


Short Wave Diathermy 
In Your Home 
Does the Doctor Say You Have 
ARTHRITIS! SINUS! NEURITIS! 
BRONCHITIS! PROSTATE! 
ASTHMA! Ete. 
“Magic Hye” 
“Circle of Heat” 
Deep, penetrating, plentiful heat. 
Only ‘Vitatherm’ combines Magic 
Bye tuning with ‘Circle of Heat’ 
Cable plus ail body pad applicators, 
Consult your Doctor About This 
Treatment. 


FREE DEMONSTRATION 
In Your Home or Our Office 
Rented, Sold on Budget Terms 
3 Years Guarantee 


Modern Home Diathermy. 
Treatment at HOME with 


Short Wave VITA THERM Diathermy 
MAY HELP YOU! 
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Blectro-Magnetic Waves generated by the oscillator of the VITATHERM pro- 
duce a thorough, regulated heat directly within and throughout the body part 
under treatment—whereas old, outmoded heating devices can directly heat only 
the body surface— 

This Deeply Penetrative Heat—known technically as “Short Wave Dia- 
thermy’—usually increases the local circulation of blood and lymph, thus sup- 
plying nourishment more rapidly to affected tissues and often hastening the 
removal of waste products— 

White Blood Cells, the sentinels and defenders of the body against the inroads 
of disease, may be concentrated in troubled areas by the deep, internal heat, thus 
increasing the natural power of the body to resist and to throw off infection— 


el ko Haak py ka oko ke 


These Physiological Responses of the Body to Short Wave Diathermy have 
aided in relieving thousands of medically diagnosed cases of 


ARTHRITIS, ASTHMA, BRONCHITIS, LUMBAGO, 
NEURALGIA, NEURITIS, RHEUMATISM, SINUSITIS 


and many kindred disorders. Eminent Medical practitioners regard Short Wave 
Diathermy as a great contribution of modern Science to the treatment of disease 
and the alleviation of pain. You too may be helped! 


o 


* * * * * K # 


If You are Seeking 
RELIEF 
From 
PaASEEN, S2Ve tet 


Par. 4. By and through the use of the statements and representa- 
tions hereinabove set forth and others similar thereto not specifically 
set out herein, respondent has represented and now represents that 
his Vitatherm Short-Wave Diathermy device, when used by the un- 
skilled lay public in the treatment of self-diagnosed diseases and ail- 
ments of the human body by individual self-application in the home, 
is a scientific and effective means and method for the treatment of, 
and constitutes a competent remedy for, neuralgia, lumbago, sinusitis, 
neuritis, bronchitis, prostatitis, arthritis, asthma, rheumatism, and 
many kindred disorders, and that it will alleviate pain resulting there- 
from; that it will establish body efficiency and provide resistance to 
infection and disease. 

Par. 5. The foregoing statements and representations are grossly 
exaggerated, false, misleading, and deceptive. 

Respondent’s aforesaid diathermy machines are manufactured in 
three models, the Standard, the Special, and the Deluxe, all of which 
have the same electronic generator but differ in the size and shape of 
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the steel cabinet in which the machines are housed and in certain input 
and output circuit features. . 

Said machines consist of (1) an electronic generator of electric and 
magnetic oscillations having a frequency of approximately 25 million 
“per second, (2) a steel cabinet enclosing the said generator, and (3) 
capacitive and inductive applicators by means of which the said elec- 
tric and magnetic oscillations, respectively, are caused to transverse 
the part of the body under treatment. 

The electronic generator consists of (1) a self-rectified push-pull 
oscillator using 2 Taylor T-40-55 vacuum tubes, (2) a power trans- 
former supplying the filament and plate voltages for the vacuum 
tubes, and (3) a coupling circuit which transfers electro-magnetic 
energy from the vacuum tube oscillator to the output applicators and 
an output control which regulates the amplitude of the oscillations 
in the output circuit. 

The maximum power input of the electronic generator is 300 watts; 
the maximum power output approximates 115 watts. 

The device operates on approximately a 12-meter wavelength. The 
power is obtained from house current by the necessary connection and 
transmitted through said device to the patient by means of two electric 
cords, each of which terminates in an insulated electrode or pad. The 
application to the patient is usually made by placing the electrodes or 
pads in such position that the power may pass between said electrodes 
through the affected area at stated intervals for varying periods of 
time. 

The individual self-application of said device by the unskilled lay 
public in the home, under the conditions prescribed in said advertise- 
ments or under such conditions as are customary or usual is not an 
effective method for the treatment of, nor does its use constitute a 
competent remedy for, rheumatism in its various forms in all parts 
of the body, arthritis, neuralgia, lumbago, sinusitis, neuritis, bron- 
chitis, asthma, prostatitis, and similar disorders. Its use will not estab- 
lish body efficiency nor provide resistance to infection and disease. 

Said device is not a scientific and effective means and method to be 
used in the treatment of self-diagnosed diseases and ailments of the 
human body, or for the alleviation of pain resulting therefrom. Its 
use is contra-indicated and may result in serious and irreparable injury 
to health in all conditions involving acute inflammatory processes, in 
conditions involving the special senses and glandular structures, and 
in the treatment of conditions in close proximity to the special senses 
and glandular structures. 


- 
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In conditions of acute inflammation of the nerves, such as neuritis, 
neuralgia and lumbago, and acute inflammation of the joints, such as 
arthritis and lumbago or rheumatic pains associated with acute in- 
flammatory conditions of the nerves and joints, its use may result in 
further swelling of inflamed tissue, thereby increasing the congestion 
of the inflamed part and spreading the inflammation to adjacent tissue 
and allowing the absorption of toxins, if present. 

Furthermore, the use of said device for the relief of pain due to 
neuralgia or neuritis, which may be symptomatic of some deeper 
underlying disease or cause such as tumor, tuberculosis, syphilis, cancer, 
or diabetes, may fatally delay proper diagnosis and treatment. 

The application of diathermy in conditions of acute sinus trouble 
may result in further increasing congestion of the mucous membrane 
of the sinuses, nose, and throat, causing increased absorption of bac- 
terial toxins, if present, perpetuating the congestion of the mucous 
membrane. : 

The application of said device by the unskilled layman in the treat- 
ment of pains in the knees may fatally delay proper diagnosis and 
treatment, in that cancer of the spine may, and often does, evidence 
itself by severe pain in said areas. 

Diathermy, when applied in excess dosage in the treatment of severe 
pains in the extremities in the presence of advanced blood vessel 
changes of the legs, may cause serious burns and may directly lead to 
gangrene and necessitate amputation of the legs. 

When diathermy is applied to areas which may be affected by 
malignant tumors, such use may result in stimulating the growth of 
cancerous cells or in spreading the trouble to other tissues. 

In those areas of the skin where the sense of heat has been lost, due 
to injury or impairment of the peripheral nerves, the application of 
said device may result in tissue destruction and severe burns. 

There are many diseases and conditions in the treatment of which 
diathermy would be contra-indicated. There are other conditions in 
which the efficacy of diathermy is dependent upon the method and 
duration of its use. In both of the above classes of cases the use 
or improper use of diathermy might aggravate rather than relieve 
such conditions. Furthermore, many conditions, including some of 
those for which respondent recommends its device, are sometimes 
symptomatic or indicative of underlying systemic disorders for which 
treatment by diathermy would have no therapeutic value and might 
even be injurious. It would be impossible for a member of the lay 
public to correctly diagnose his ailment or condition or to determine 
the underlying cause of such disorder. It would also be impossible 
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for such person to correctly determine the method and duration of 
the use of diathermy. Consequently, the use of diathermy requires 
the diagnosis ‘of the ailment or condition by a competent medical 
authority in order to determine if diathermy is indicated and the 
method and duration of treatment which should be prescribed. 

Par. 6. In addition to the representations hereinabove set forth, 
the respondent has also engaged in the dissemination of false adver- 
tisements in the manner above set forth, in that said advertisements 
so disseminated fail to reveal all facts material in the light of such 
representations or material with respect to consequences which may 
result from the use of said device, under the conditions prescribed 
in said advertisements, or under such conditions as are customary or 
usual, and that the use of said device may result in serious and irrep- 
arable injury to health. 

The said advertisements are further false, as aforesaid, in that 
said advertisements also fail to conspicuously reveal that the device 
may be safely used only after a competent medical authority has de- 
termined, as a result of diagnosis, that diathermy is indicated and has 
prescribed the frequency and amount of application of such diathermy 
treatments and the user has been adequately instructed in the method 
of operating such device by a trained technician. 

Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to its 
device, disseminated as aforesaid, has had and now has the capacity 
and tendency to and does mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements, representations, and advertisements are true and that 
said device may be used without ill effects and to induce a portion 
of the purchasing public, because of such erroneous and mistaken’ be- 
lief, to purchase respondent’s said device. 

Par. 8. The foregoing acts and practices of the respondent, as here- 
in alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce with- 
in the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 19, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Charles Shapiro, an individual trading and doing business as Modern 
Home Diathermy, charging him with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
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act. After the issuance of said complaint and the filing of respond- 
ent’s answer thereto, the Commission, by order entered herein, granted 
respondent’s motion for permission to withdraw said answer and to: 
substitute therefor an answer admitting all the material allegations 
of fact set forth in said complaint and waiving all intervening 
procedure and further hearing as to said facts, which substitute 
answer was duly filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis- 
sion upon said complaint and substitute answer ; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn. 
therefrom. 
FINDINGS AS TO THE FACTS 


Paragrapy 1. Respondent, Charles Shapiro, is an individual trad- 
ing and doing business as Modern Home Diathermy, with his office 
and principal place of business located at 505 West Eighth Street, 
Los Angeles, Calif. He is now, and for more than 1 year last past 
has been, engaged in the sale and distribution of diathermy machines. 
designated as “Vitatherm Short Wave Diathermy.” 

Par. 2. In the course and conduct of his said business, respondent 
causes, and has caused, said diathermy device or apparatus, when sold, 
to be transported from his place of business in the State of California 
to purchasers thereof at their respective points of location in other 
States of the United States and in the District of Columbia, and main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in said diathermy machines in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business; the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
ing his said product by the United States mails and by various other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination 
of, false advertisements concerning his said product by various means 
for the purpose of inducing, and which are likely to induce, directly 
and indirectly, the purchase of his said product in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements dis- 
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seminated and caused to be disseminated, as hereinabove set forth, by 
the United States mails, by advertisements inserted in newspapers, 
by means of pamphlets, circulars, and other advertising media are the. 
following : 
VITATHERM 
Short Wave Diathermy 
In Your Home! 
Does the Doctor Say You Have 
Arthritis, Asthma, Sinus, 
Bronchitis, Prostate, ete.? 
Free Demonstration ! 
In Your Home or Our Office 
Rented, Sold On Budget Terms 
Modern Home Diathermy. 
* ok * * * * 
Vitatherm 
Short Wave Diathermy 
In Your Home 
Does the Doctor Say You Have 
ARTHRITIS! SINUS! NEURITIS! 
BRONCHITIS! PROSTATE! 
ASTHMA! Ete. 
“Magic Hye” 
“Circle of Heat” 
Deep, penetrating, plentiful heat. 
Only “Vitatherm” combines Magic 
Eye tuning with “Circle of Heat.” 
Cable plus all body pad applicators. 
Consult your Doctor About This 
Treatment. 
FREE DEMONSTRATION 
In Your Home or Our Office 
Rented, Sold on Budget Terms 
3 Years Guarantee 
Modern Home Diathermy. 
Pee mPa Ee ae 


Treatment at HOME with 
Short Wave VITA THERM Diathermy 
MAY HELP YOU! 


Electro-Magnetic Waves generated by the oscillator of the VITATHERM pro- 
duce a thorough, regulated heat directly within and throughout the body part 
under treatment—whereas, old, outmoded heating devices can directly heat only- 
the body surface— 

This Deeply Penetrative Heat—known technically as “Short Wave Dia-. 
thermy”—usually increases the local circulation of blood and lymph, thus supply-. 
ing nourishment more rapidly to affected tissues and often hastening the removal 


of waste products— 
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White Blood Cells,"the sentinels and defenders of the body against the inroads 
of disease, may be concentrated in troubled areas by the deep, internal heat, thus 
increasing the natural power of the body to resist and to throw off infection— 

* * * * * 


These Physiological Responses of the body to Short Wave Diathermy have added 
in relieving thousands of medically diagnosed cases of 
ARTHRITIS, ASTHMA, BRONCHITIS, LUMBAGO, NEURALGIA, NEURITIS, 

RHEUMATISM, SINUSITIS, 
and many kindred disorders. Eminent Medical practitioners regard Short Wave 
Diathermy asa great contribution of modern Science to the treatment of disease 
and the alleviation of pain. You too may be helped! 
* * * * * * 


If You are Seeking 
RELIEF 
From 
IBALNG ey yet 

Par. 4. By and through the use of the statements and representa- 
tions set forth above, and others similar thereto not specifically set 
out herein, respondent has represented, and now represents, that his 
Vitatherm Short-Wave Diathermy device, when used by the unskilled 
lay public by individual self-application in the home in the treatment 
of self-diagnosed diseases and ailments of the human body, is a scien- 
tific and effective means and method for the treatment of, and consti- 
tutes a competent remedy for neuralgia, lumbago, sinusitis, neuritis, 
bronchitis, prostatitis, arthritis, asthma, rheumatism, and many kin- 
dred disorders; that it will alleviate pain resulting therefrom; and 
that it will establish body efficiency and provide resistance to infection 
and disease. 

Par. 5. Respondent’s diathermy machines are manufactured in 
three models: the Standard, the Special, and the Deluxe, all of which 
have the same electronic generator but differ in the size and shape of 
the steel cabinet in which the machines are housed and in certain 
input and output circuit features. Said machines consist of: an 
electronic generator of electric and magnetic oscillations having a 
frequency of approximately 25 million per second; a steel cabinet 
enclosing the said generator; and capacitive and inductive applica- 
tors by means of which the said electric and magnetic oscillations, 
respectively, are caused to transverse the part of the body under 
treatment. The electronic generator consists of: a self-rectified push- 
pull oscillator using 2 Taylor T-40-55 vacuum tubes; a power trans- 
former supplying the filament and plate voltages for the vacuum 
tubes; and a coupling circuit which transfers electro-magnetic energy 
from the vacuum tube oscillator to the output applicators and an out- 
put control which regulates the amplitude of the oscillations in the 
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output circuit. The maximum power input of the electronic gen- 
erator is 300 watts; the maximum power output approximates 115 
watts. The device operates on approximately a 12-meter wave length. 
The power is obtained from house current by the necessary connection 
and transmitted through said device to the patient by means of two 
electric cords, each of which terminates in an insulated electrode or 
pad. The application to the patient is usually made by placing the 
electrodes or pads in such position *that the power may pass between 
said electrodes through the affected area at stated intervals for vary- 
ing periods of time. 

Par. 6. The aforesaid statements and representations disseminated 
by respondent are grossly exaggerated, false, misleading, and decep- 
tive. The individual self-application of said diathermy device by the 
unskilled lay public in the home, under the conditions prescribed 
in said advertisements or under such conditions as are customary or 
usual, is not an effective method for the treatment of, nor does its 
use constitute a competent remedy for, rheumatism in its various 
forms in all parts of the body, arthritis, neuralgia, lumbago, sinusitis, 
neuritis, bronchitis, asthma, prostatitis, and similar disorders. Its 
use will not establish body efficiency nor provide resistance to infec- 
tion and disease. Said device is not a scientific and effective means 
and method to be used in the treatment of self-diagnosed diseases 
and ailments of the human body, or for the alleviation of pain re- 
sulting therefrom. Its use is contraindicated and may result in 
serious and irreparable injury to health in all conditions involving 
acute inflammatory processes, in conditions involving the special 
senses and glandular structures, and in the treatment of conditions 
in close proximity to the special senses and glandular structures. 

In conditions of acute inflammation of the nerves, such as neuritis, 
neuralgia, and lumbago, and acute inflammation of the joints, such 
as arthritis and lumbago, or rheumatic pains associated with acute 
inflammatory conditions of the nerves and joints, its use may result 
in further swelling of inflamed tissue, thereby increasing the con- 
gestion of the inflamed part and spreading the inflammation to ad- 
jacent tissue and allowing the absorption of toxins, if present. Fur- 
thermore, the use of said device for the relief of pain due to neuralgia 
or neuritis, which may be symptomatic of some deeper underlying 
disease or cause such as tumor, tuberculosis, syphilis, cancer, or dia- 
betes may fatally delay proper diagnosis and treatment. The appli- 
cation of diathermy in conditions of acute sinus trouble may result 
in further increasing congestion of the mucous membrane of the 
sinuses, nose, and throat, causing increased absorption of bacterial 
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toxins, if present, perpetuating the congestion of the mucous mem- 
brane. The application of said device by the unskilled layman in 
the treatment of pains in the knees may fatally delay proper diagnosis 
and treatment, in that cancer of the spine may, and often does, evi- 
dence itself by severe pain in said areas. Diathermy, when applied 
in excess dosage in the treatment of severe pains in the extremities 
in the presence of advanced blood vessel changes of the legs, may 
cause serious burns and may direetly lead to gangrene and necessitate 
amputation.of the legs. When diathermy is applied to areas which 
may be affected by malignant tumors, such use may result in stimulat- 
ing the growth of cancerous cells or in spreading the trouble to other 
tissues. In those areas of the skin where the sense of heat has been 
lost, due to injury or impairment of the peripheral nerves, the applica- 
tion of said device may result in tissue destruction and severe burns. 

There are many diseases and conditions in the treatment of which 
diathermy would be contraindicated. There are other conditions in 
which the eflicacy of diathermy is dependent upon the method and 
duration of its use. In both of the above classes of cases the use or 
improper use of diathermy might aggravate rather than relieve such 
conditions. Furthermore, many conditions, including some of those 
for which respondent recommends its device, are sometimes sympto- 
matic or indicative of underlying systemic disorders for which treat- 
ment by diathermy would have no therapeutic value and might even 
be injurious. It would be impossible for a member of the lay public 
to correctly diagnose his ailment or condition or to determine the un- 
derlying cause of such disorder. It would also be impossible for such 
person to correctly determine the method and duration of the use of 
diathermy. Consequently, the use of diathermy requires the diag- 
nosis of the ailment or condition by a competent medical authority in 
order to determine if diathermy is indicated and the method and dura- 
tion of treatment which should be prescribed. 

Par. 7. In addition to the representations hereinabove set forth, the 
respondent has also engaged in the dissemination of false advertise- 
ments in the manner above set forth, in that said advertisements so 
disseminated fail to reveal all facts material in the light of such rep- 
resentations or material with respect to consequences which may re- 
sult from the use of said device, under the conditions prescribed in 
said advertisements, or under such conditions as are customary or 
usual, and that the use of said device may result in serious and irrepa- 
rable injury to health. The said advertisements are further false, 
as aforesaid, in that the device may be safely used only after a com- 
petent medical authority has determined, as a result of diagnosis, that 
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diathermy is indicated and has prescribed the frequency and amount 
of application of such diathermy treatments and the user has been ade- 
quately instructed in the method of operating such device by a trained 
technician. 

Par. 8. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to his de- 
vice, disseminated as aforesaid, has had, and now has, the capacity 
and tendency to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements, representations, and advertisements are true and that 
said device may be used without ill effects, and to induce a portion of 
the purchasing public, because of such erroneous and mistaken belief, 
to purchase respondent’s said device. 


CONCLUSION 


The foregoing acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


CRDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of the respondent, in which answer respondent admits all material 
allegations of fact set forth in said complaint and states that he waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and its con- 
clusion that respondent has violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, That the respondent, Charles Shapiro, an individual 
trading and doing business as Modern Home Diathermy, or trading 
under any other name, his agents, representatives or employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution of a device designated as 
“Vitatherm Short Wave Diathermy,” or any other device of substan- 
tially similar character, whether sold under the same name or under 
any other name, do forthwith cease and desist from directly or in- 
directly : 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
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defined in the Federal Trade Commission Act, any advertisement 
which represents directly or by implication: 

(a) That said device, when used by unskilled laymen in the treat- 
ment of self-diagnosed conditions, is a scientific or an effective or 
competent treatment of, or remedy for, arthritis, neuralgia, asthma, 
neuritis, bronchitis, Pheatiakion, lumbage, sinusitis, prostatitis, or 
similar disorders. 

(6) That said device constitutes a competent or effective treatment 
for the alleviation of pain resulting from diseases and ailments of the 
human body, unless specifically limited to conditions which do not 
involve acute inflammatory processes, glandular structures, or the 
special senses. 

' (ce) That the use of said device will establish body efficiency or 
provide resistance to infection or disease. 

2. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which fails to reveal clearly and conspicuously that said device is not 
safe for use for any condition unless and until a competent medical 
authority has determined, as a result of diagnosis, that the use of 
diathermy is indicated, and has prescribed the frequency and rate of 
application of the treatments, and the user has been adequately in- 
structed by a trained technician in the use of such device. 

3. Disseminating or causing to be disseminated, by any means, any 
advertisement for the purpose of inducing, or which is likely to in- 
duce, directly or indirectly, the purchase of respondent’s device in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement contains any representation prohibited in 
paragraph 1 hereof or which fails to comply with the requirements 
set forth in paragraph 2 hereof. 

Itis further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Gomuiseiont a report in 
writing setting forth in detail the manner and form in which he has 
complied ath this order. 
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Complaint 


In THe Marrer or 


ARTHUR E. WEISBERG, TRADING AS EXCELLEX CO., 
AND FRIZZELL ADVERTISING AGENCY, INC2 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5445. Complaint, June 17, 1946—Decision, Mar. 24, 1947 


Where an individual engaged in the interstate sale and distribution of a medicinal 
product designated “XLX Vita-Grey Tablets,” in advertisements in news- 
papers and periodicals, and circulars, leaflets, and other advertising 
material— 

Represented falsely that gray hair is caused by a vitamin deficiency and that said 
product is effective in restoring the original color thereto, through such 
statements as “Science has discovered a vitamin containing Calcium Panto- 
thenate which has brought back the original color to thousands of gray heads. 
No drugs, dyes nor tints—just a simple, natural method of restoring a vitamin 
deficiency which has caused your hair to turn prematurely gray”; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that said representations were true and 
thereby induce it to purchase said product: 

Heid, That such acis and practices, under the circumstanees set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. B. W. Stanley for the Commission. 
Mr. Frank E. Weisberg, of Minneapolis, Minn., for Arthur E. 


Weisburg. 
Mr. Charles H. Rowan, of Milwaukee, Wis., for Frizzell Advertis- 


ing Agency, Inc. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 


1The Commission on March 24, 1947, issued an order dismissing complaint without 
prejudice as to Frizzell Advertising Agency, Inc., as follows: 

“This matter coming on to be heard by the Commission as to respondent Frizzell Adver- 
tising Agency, Inc., and it appearing that, through inadvertence, said respondent was not 
afforded an opportunity, prior to the issuance of the complaint herein, to dispose of this 
matter through the execution of a stipulation as to the facts and an agreement to cease 
and desist from the practices in question ; 

“And it further appearing that said respondent has now executed a stipulation as to the 
facts and an agreement to cease and desist from the practices charged in the complaint, 
and that such stipulation and agreement has been approved and accepted by the Commis- 
sion, and the Commission being of the opinion that in the circumstances the complaint 
should be dismissed as to said respondent without prejudice ; 

“Tt is ordered, That the complaint herein be, and it hereby is, dismissed as to respondent. 
Frizzell Advertising Agency, Inc., without prejudice to the right of the Commission to 
institute further proceedings in the matter should future circumstances warrent such 


action.” 
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Trade Commission having reason to believe that Arthur E. Weisberg, 
an individual, trading as Excellex Co., and Frizzell Advertising 
Agency, Inc., a corporation, hereinafter referred to as respondents, 
have violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracraru 1. Respondent, Arthur E. Weisberg, is an individual 
trading and doing business as Excellex Co., with his principal place 
of business located at 1100 Vincent Avenue N, Minneapolis, Minn. 

Par. 2. Respondent, Arthur E. Weisberg, has been engaged in the 
sale and distribution of a medicinal product designated XLX Vita- 
Grey Tablets. This respondent has caused said product, when sold, 
to be transported from the State of Minnesota to purchasers thereof 
located in various other States of the United States, and at all times 
mentioned herein has maintained a course of trade in said product 
in commerce among and between the various States of the United 
States. 

Par. 3. Respondent, Frizzell Advertising Agency, Inc., is a cor- 
poration organized and existing under the laws of the State of Min- 
nesota with its principal place of business located at 1201-1202 Plym- 
outh Building, in the city of Minneapolis, State of Minnesota. 
This respondent operates an advertising agency and as such is engaged 
in formulating, editing, selling, and distributing advertising matter. 
Frizzell Advertising Agency, Inc., is the advertising representative 
or agent of respondent, Arthur E. Weisberg, and prepares and assists 
in the preparation of advertising material used by the said Arthur 
E. Weisberg and has aided in the dissemination of such advertising 
material in connection with the sale and distribution of the medicinal 
product hereinabove designated including the advertising matter here- 
inafter set out. 

Par. 4. In the course and conduct of their aforesaid businesses, the 
respondents have disseminated, and have caused the dissemination 
of, false and misleading advertisements concerning said product by 
the United States mails and various other means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. Re- 
spondents have also disseminated, and have caused the dissemination 
of, false advertisements concerning said product, by various means, 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of said product in commerce as “commerce” 
is defined in the Federal Trade Commission Act. 
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Among and typical of the false, misleading, and deceptive statements 
and representations contained in said false advertisements dissemi- 
nated and caused to be disseminated as herein set forth, by the United 
States mails, by advertisements inserted in newspapers and periodicals, 
and by means of circulars, leaflets, and other advertising material 
are the following: 


DOES GRAY HAIR 
Add Tragic Years to 
YOUR APPHARANCE? 


What a pity that so many people are afflicted with this sign of advanced years 
long before their age warrants it. But they need despair no longer. Science 
has discovered a vitamin containing Calcium Pantothenate which has brought 
back the original color to thousands of gray heads. 

No Drugs, Dyes, nor Tints—just a simple, natural method of restoring a 
vitamin deficiency which has caused your hair to turn prematurely gray. XLX 
Vita-Grey Tablets are easy to use—just one tablet a day, and easy to buy—$1 
for 30 Tablets cr a month’s supply. Use for one week and if not satisfied return 
the balance and your money will be cheerfully refunded. 

Banish Gray Hair the Vitamin Way. 

Par. 5. Through the use of the foregoing statements and repre- 
sentations, and others of the same import not specifically set out herein, 
respondents represent that gray hair is caused by a vitamin deficiency, 
and that the product XLX Vita-Grey Tablets is effective in restoring 
the original color to gray hair. 

Par. 6. The foregoing statements and representations are false, 
misleading, and deceptive. In truth and in fact, gray hair is not 
known to be due to a vitamin deficiency. The product XLX Vita-Grey 
Tablets will not restore the original color or any color resembling the 
original color to gray hair. 

Par 7. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive statements and representations has had the tend- 
- ency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements 
and representations are true and to induce a substantial portion of 
the purchasing public, because of such erroneous and mistaken belief, 
to purchase said product. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 17, 1946, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Arthur E. Weisberg, trading and doing business as Excellex Co., and 
Frizzell Advertising Agency, Inc., a corporation, charging them with 
the use of unfair and deceptive acts and practices in commerce in vio- 
lation of the provisions of that Act. On July 8, 1946, respondent, 
Arthur E. Weisberg, filed his answer, in which answer he admitted all 
the material allegations of fact set forth in said complaint and waived 
all intervening procedure and further hearings as to said facts. Re- 
spondent, Frizzell Advertising Agency, Inc., having entered into a 
stipulation as to the facts and an agreement to cease and desist from the 
practices charged in the complaint, and such stipulation and agreement 
having been approved and accepted by the Commission, the complaint 
was dismissed as to said respondent without prejudice to the right of 
the Commission to institute further proceedings in the matter should 
future circumstances warrant such action. Thereafter, the proceeding 
regularly came on for final consideration by the Commission as to 
respondent, Arthur EK. Weisberg, on the complaint and said respond- 
ent’s answer thereto, and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Arthur E. Weisberg, is in an individual 
trading and doing business as Excellex Co., with his principal place of 
business located at 1100 Vincent Avenue N., Minneapolis, Minn. (The 
word “respondent” as used hereinafter refers only to this respondent.) 

Par 2. Respondent has been engaged in the sale and distribution 
of a medicinal product designated XLX Vita-Grey Tablets. Respond- 
ent has caused said product, when sold, to be transported from the 
State of Minnesota to purchasers thereof located in various other States 
of the United States, and at all times mentioned herein has maintained 
a course of trade in said product in commerce among and between the 
various States of the United States. 

Par. 3. In the course and conduct of his aforesaid business, re- 
spondent has disseminated, and has caused the dissemination of, false 
advertisements concerning said product by means of the United States 
mails and by various other means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. Respondent has also 
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disseminated, and has caused the dissemination of, false advertise- 
ments concerning said product by various means for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of said product in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements dis- 
seminated and caused to be disseminated as herein set forth, by the 
United States mails, by advertisements inserted in newspapers and 
periodicals, and by means of circulars, leaflets, and other advertising 
material are the following: 


DOES GRAY HAIR 
Add Tragic Years to 
YOUR APPHARANCE? 


What a pity that so many people are afflicted with this sign of advanced years 
long before their age warrants it! But they need despair no longer. Science 
has discovered a vitamin containing Calcium Pantothenate which has brought 
back the original color to thousands of gray heads. 

No Drugs, Dyes, nor Tints—just a simple, natural method of restoring a vitamin 
deficiency which has caused your hair to turn prematurely gray. XLX Vita-Grey 
Tablets are easy to uSe—just one tablet a day, and easy to buy—$1 for 30 Tablets 
or a month’s supply. Use for one week and if not satisfied return the balance 
and your money will be cheerfully refunded. 

Banish Gray Hair the Vitamin Way. 

Par. 4. Through the use of the foregoing statements and representa- 
tions, and others of the same import not specifically set out herein, 
respondent has represented that gray hair is caused by a vitamin 
deficiency, and that the product XLX Vita-Grey Tablets is effective 
in restoring the original color to gray hair. 

Par. 5. The foregoing statements and representations are false, 
misleading, and deceptive. In truth and in fact, gray hair is not 
known to be due to a vitamin deficiency. The product XLX Vita- 
Grey Tablets will not restore the original color or any color resembling 
the original color to gray hair. 

Par. 6. The use by the respondent of the aforesaid false, mislead- 
ing, and deceptive statements and representations has had the tend- 
ency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements and 
representations are true and to induce a substantial portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to pur- 


chase said product. 
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The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission as to respondent, Arthur E. Weisberg, upon the complaint of 
the Commission and the answer of said respondent, in which answer 
said respondent admits all the material allegations of fact set forth 
in said complaint and states that he waives all intervening procedure 
and further hearings as to said facts, and the Commission having made 
its findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act; 

It is ordered, That said respondent, individually and trading as 
Excellex Co., or trading under any other name, and his representa- 
tives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, or distri- 
bution of his medicinal product XLX Vita-Grey Tablets, or any other 
product composed of substantially similar ingredients or possessing 
substantially similar properties, whether sold under the same name or 
under any other name, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or indirectly: 

(a) That it has been established that gray hair results from a vita- 
min deficiency ; 

(6) That the use of respondent’s product will prevent or end gray 
hair or restore the original color by any color resembling the original 
color to gray hair. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said product, which 
advertisement contains any representation prohibited in paragraph 1 
hereof. 

It is further ordered, That said respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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MID-WEST DRUG CO., INC., AND J. R. DALE AND W. O. 
DUANE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5036. Complaint, Aug. 27, 1948—Decision, Mar. 26, 1947 


While preparations containing thyroid have been used for the treatment of 
obesity due to endocrine disfunction, when so used the patient must be 
constantly under specialized medical supervision so that the treatment may 
be regulated in accordance with the result of physical examination, labora- 
tory findings, and subjective study in order to avoid serious injury to health. 


Where a corporation and two individuals, officers thereof, engaged in the inter- 
state sale and distribution of a medicinal preparation designated “Ju-Van,” 
represented as a treatment for obesity; through newspaper advertisements 
and other advertising literature— 

(a) Represented that said preparation was a cure or remedy for obesity and 
constituted a competent, safe, and effective treatment therefor; was an easy 
way to reduce excess weight without dieting or exercise; and that, through 
use thereof, excess body fat could be reduced naturally and safely ; 

The facts being the product in question, composed principally of desiccated thyroid, 
powdered digitalis, and powdered phytolacca, was not a cure or remedy for 
obesity or a competent, safe, and effective treatment therefor ; 

(6) Failed in its said advertisements to reveal that use of said preparation 
under prescribed or usual conditions might result in serious and irreparable 
injury to health by reason of its thyroid content, continued ingestion of 
which accelerates the rate of metabolism and thereby burns the body tis- 
sues in excess of what is normal, and use of which may produce headaches, 
pains, nausea, vomiting, vertigo, insomnia, and physical exhaustion, perma- 
nent injury to tissues, to organic function, and to the entire muscular system, 
irreparable injury to the heart muscles, and possible premature death; that 
indiscriminate and continued use might produce serious injury to the heart 
by reason of the presence of digitalis therein; and that the preparation, by 
reason of the presence therein of the laxative drug phytolacca, was poten- 
tially dangerous when taken by one suffering from abdominal pains, nausea, 
or other symptoms of appendicitis; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such representations were true and 
that said preparation might be taken without ill effects, and thereby into the 
purchase of substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr, DeWitt T. Puckett for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Mid-West Drug 
Co., Inc., a corporation, and J. R. Dale and W. O. Duane, individually 
and as officers of Mid-West Drug Co., Inc., a corporation, hereinafter 
referred to as respondents, have violated the provisions of said act 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the interest of the public, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrapu 1. Respondent, Mid-West Drug Co., Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Indiana, with its office and principal place 
of business in Cal-Wayne Building, Fort Wayne, Ind. 

Respondents, J. R. Dale and W. O. Duane, are president and sec- 
retary-treasurer, respectively, of the respondent, Mid-West Drug Co., 
Inc., with their post office addresses, respectively, at 2821 Plaza 
Drive and 449 Penn Place, both in Fort Wayne, Ind. Said individual 
respondents directed and controlled the policies and practices of said 
corporate respondent at all times mentioned herein. ~ 
_ Par. 2. Said respondents are now and for more than 1 year last 
past have been engaged in the sale and distribution of a medicinal 
preparation designated “Ju-Van,” represented as a treatment for 
obesity. 

In the course and conduct of their aforesaid business, respondents 
caused and have caused said medicinal preparation when sold by them 
to be transported from their said place of business in the State of 
Indiana, to purchasers thereof located in various other States of the 
United States and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in their said medicinal preparation 
in commerce between and among the various States of the United 
States and in the District of Columbia. 
~ Par. 3. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating and have 
caused and are now causing the dissemination of false advertisements 
concerning their said medicinal preparation by the United States 
mails and by various other means in commerce as “commerce” is 
defined in the Federal Trade Commission Act; and respondents have 
also disseminated and are now disseminating and have caused and are 
now causing the dissemination of false advertisements concerning their 
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said product by various means for the purpose of inducing and which 
are likely to induce, directly or indirectly, the purchase of their said 
medicinal preparation in commerce as “commerce” is defined in the 
Federal Trade Commission Act. Among and typical of the false, mis- 
leading, and deceptive statements and representations contained in 
said advertisements, disseminated and caused to be disseminated as 
hereinabove set forth by the United States mails, by advertisements 
in newspapers and periodicals by means of other advertising literature, 
are the following: 

LOSE WEIGHT—GAIN PLEASURE. Enjoy yourself at normal weight. 
JU-VAN is guaranteed to help you reduce the safe, natural way. No starving 
diets. No tiring exercise. JU-VAN is used and praised by thousands. Your 
money back if you are not satisfied. : 

MRS. SOMERVILLE LOSES 42 POUNDS. Wheeling woman writes: “Have 
lost 42 pounds using Ju-Van, and I feel fine. My friends say I don’t look like 
the same person. I can never praise your product enough and have told many 
people about it.” Amazing results without diet or exercise. Safe, easy, and 
economical. Try a box today. 

Par. 4. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto, but not specifically 
set out herein, all of which purport to be descriptive of the remedial, 

curative, and therapeutic properties of respondent’s product, respond- 

ents represent that said medicinal preparation is a cure or remedy 
for obesity and constitutes a competent, safe, and effective treatment 
therefor; that it is an easy way to reduce excess weight without 
dieting or exercise, and that through the use of said preparation, 
excess body fat can be reduced naturally and safely. 

Par. 5. The medicinal preparation Ju-Van, sold and distributed 
by the respondents, as aforesaid, is composed principally of the fol- 
lowing ingredients: 

Desiccated thyroid. 
Powdered digitalis. 
Powdered phytolacca. 

Par. 5. The statements and representations set out and referred to 
in paragraph 3 hereof are false and misleading and deceptive. In 
truth and in fact, said medicinal preparation is not a cure or remedy 
for obesity, nor is it a competent, safe, and effective treatment there- 
for. Preparations containing thyroid have been used for the treat- 
ment of obesity due to endocrine disfunction, but when so used, the 
patient must be constantly under specialized medical supervision so 
that the treatment may be regulated in accordance with the result of 
physical examination, laboratory findings, and subjective study in 
order to avoid serious injury to health. 
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Par. 7. In addition to the false and misleading statements herein- 
above set forth and referred to, respondents are also engaged in the 
dissemination of false advertisements, as aforesaid, in that the re- 
spondents fail to reveal to purchasers and prospective purchasers that 
the use of said medicinal preparation Ju-Van, under the conditions 
prescribed in said advertisements or under such conditions as are cus- 
tomary or usual, may result in serious and irreparable injury to health 
in that said preparation contains a dangerous drug, desiccated thyroid, 
the continued ingestion of which accelerates the rate of metabolism, 
thereby burning the body tissues, especially that of fat tissue, in excess 
of that which isnormal. Thyroid is a dangerous drug, the use of which 
may produce headaches, muscular and auricular pains, nausea, vomit- 
ing, vertigo, insomnia, physical exhaustion, tremor, tachycardia, per- 
manent injury to tissues, organic function, and the entire muscular 
system, irreparable injury to the heart muscles, with auricular fibrila- 
tions, and possible premature death. Furthermore, by reason of the 
presence of the drug digitalis in said preparation, its indiscriminate 
and continued use may produce serious injury to the heart. Moreover, 
said preparation contains the laxative drug phytolacca and said prep- 
aration is potentially dangerous when taken by one suffering from 
abdominal pains, stomach ache, cramps, nausea, vomiting, or other 
symptoms of appendicitis. 

Par. 8. The use by the respondents of the false and misleading state- 
ments and representations with respect to said preparation dissemi- 
nated as aforesaid, has had, and now has, the capacity and tendency to 
and does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such representations 
and statements are true,and that said preparation may be taken with- 
out ill effects, and into the purchase of substantial quantities of said 
medicinal preparation because of such mistaken and erroneous belief. 

Par. 9. The aforesaid acts and practices of the respondents as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Fryprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission on August 27, 1943, issued and ihe 
quently served its complaint in this proceeding upon the respondents 
Mid-West Drug Co., Inc., a corporation, and J. R. Dale and W. O. 
Duane, individually and as officers of the Mid-West Drug Co., Inc. 
charging them with the use of unfair and deceptive acts and me) tae 
in commerce in violation of the provisions of said act. After the issu- 
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_ ance of said complaint, no answer having been filed and the time for 

filing said answer having expired and no request for an extension 
thereof having been made, testimony and other evidence in support of 
the allegations of said complaint were introduced by DeWitt T. Puck- 
ett, attorney for the Commission (no testimony was offered by the re- 
spondents or any of them) before W. W. Sheppard, an examiner of the 
Commission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final hear- 
ing before the Commission on the said complaint and testimony and 
other evidence (the filing of a trial examiner’s report and briefs hav- 
ing been waived by all parties and oral argument not hav- 
ing been requested) ; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom: 


z FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Mid-West Drug Co., Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of the 
laws of the State of Indiana, with its office and principal place of bus- 
iness in Cal-Wayne Building, Fort Wayne, Ind. 

Respondents, J. R. Dale and W. O. Duane, are president and secre- 
tary-treasurer, respectively, of the respondent Mid-West Drug Co., 
Inc., with their post office addresses, respectively, at 2821 Plaza Drive 
and 1526 North Anthony Street, both in Fort Wayne, Ind. Said indi- 

vidual respondents directed and controlled the policies and practices 
of said corporate respondent at all times mentioned herein. 

Par. 2. For several years prior to March 1948, the respondents 
engaged in the sale and distribution of a medicinal preparation desig- 
nated “Ju-Van,” represented as a treatment for obesity. 

In the course and conduct of their aforesaid business, respondents 
caused said medicinal preparation, when sold by them, to be trans- 
ported from their said place of business in the State of Indiana to 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents disseminated and caused the dissemination of false ad- 
vertisements concerning their said medicinal preparation by the 
United States mails and by various other means in commerce as “com- 
merce” is defined in the Federal Trade Commission Act; and respond- 
ents also disseminated and caused the dissemination of false adver- 
tisements concerning their said product by various means for the pur- 
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pose of inducing and which were likely to induce, directly or indi- 
rectly, the purchase of their said medicinal preparation in commerce 
as “commerce” is defined in the Federal Trade Commission Act. 
Among and typical of the false, misleading, and deceptive statements 
and representations contained in said advertisements, disseminated and 
caused to be disseminated as hereinabove set forth by the United States 
mails, by advertisements in newspapers and by means of other adver- 
tising literature, are the following: 

LOSE WEIGHT—GAIN PLEASURE. Enjoy yourself at nor- 
mal weight. JU-VAN is guaranteed to help you reduce the safe, nat- 
ural way. No starving diets. No tiring exercise. JU-VAN is used 
and praised by thousands. Your money back if you are not satisfied. 

MRS. SOMERVILLE LOSES 42 POUNDS. Wheeling woman 
writes: “Have lost 42 pounds using Ju-Van, and I feel fine. My 
friends say I don’t look like the same person. I can never praise 
your product enough and have told many people about it.” Amazing 
results without diet or exercise. Safe, easy, and economical. Try a 
box today. 

Par. 4. Through the use of the aforesaid statements and representa- 
tions, and others similar thereto, but not specifically set out herein, 
all of which purport to be descriptive of the remedial, curative, and 
therapeutic properties of respondents’ product, respondents repre- 
sented that said medicinal preparation is a cure or remedy for obesity 
and constitutes a competent, safe, and effective treatment therefor; 
that it is an easy way to reduce excess weight without dieting or exer- 
cise; and that, through the use of said preparation, excess body fat 
can be reduced naturally and safely. 

Par. 5. The medicinal preparation Ju-Van, sold and distributed 
by the respondents as aforesaid, is composed principally of the fol- 
lowing ingredients: 

Desiccated thyroid, 1 gram (50 percent stronger than U. S. P.), 
Powdered digitalis, 14 grain, 
Powdered phytolacca, 1 grain. 

Par. 6. The statements and representations set-out and referred 
to in paragraph 3 hereof are false, misleading, and deceptive. In 
fact, said medicinal preparation is not a cure or remedy for obesity, 
nor is it a competent, safe, and effective treatment therefor. Prep- 
arations containing nies have been used for the treatment of 
obesity due to endocrine disfunction, but when so used, the patient 
must be constantly under specialized cat supervision so that the 
treatment may be regulated in accordance with the result of physical 
examination, laboratory findings, and subjective study in order to 
avoid serious injury to health. 
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Par. 7. In addition to the false and misleading statements herein- 
above set forth and referred to, respondents are also engaged in the 
_dissemination of false advertisements, as aforesaid, in that the re- 
spondents fail to reveal to purchasers and prospective purchasers the 
material fact that the use of said medicinal preparation Ju-Van, 
under the conditions prescribed in said advertisements or under such 
conditions as are customary or usual, may result in serious and ir- 
reparable injury to health in that said preparation contains a dan- 
gerous drug, desiccated thyroid, the continued ingestion of which 
accelerates the rate of metabolism, thereby burning the body tissues, 
especially that of fat tissue, in excess of that which is normal. Thy- 
roid is a dangerous drug, the use of which may produce headaches, 
muscular and auricular pains, nausea, vomiting, vertigo, insomnia, 
physical exhaustion, termor, tachycardia, permanent injury to tissues, 
organic function, and the entire muscular system, irreparable injury 
to the heart muscles, with auricular fibrilations, and possible pre- 
mature death. Furthermore, by reason of the presence of the drug 
digitalis in said preparation, its indiscriminate and continued use 
may produce serious injury to the heart. Moreover, said preparation 
contains the laxative drug phytolacca and said preparation is poten- 
tially dangerous when taken by one suffering from abdominal pains, 
stomach ache, cramps, nausea, vomiting, or other symptoms of 
appendicitis. 

Par. 8. The use by the respondents of the false and misleading 
statements and representations with respect to said preparation dis- 
seminated as aforesaid, has had and now has, the capacity and ten- 
dency to and does, mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
representations and statements are true and that said preparation 
may be taken without ill effects, and into the purchase of substantial 
quantities of said medicinal preparation because of such mistaken 
and erroneous belief. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and testimony and other 
evidence taken before W. W. Sheppard, an examiner of the Commission 
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theretofore duly designated by it, in support of the allegations of said 

complaint (no testimony having been offered in opposition thereto, 

and the filing of a trial examiner’s report upon the evidence and_ 
briefs having been waived by all parties and oral argument not hav- 

ing been requested) ; and the Commission having made its findings 

as to the facts and its conclusion that said respondents have violated 

the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents, Mid-West Drug Co., Inc., a 
corporation;-and its officers, and J. R. Dale and W. O. Duane, indi- 
vidually and as officers of the Mid-West Drug Co., Inc., and their 
respective agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, or distribution of the preparation known as “Ju-Van,” or any 
other preparation of substantially similar composition or possessing 
substantially similar properties, whether sold under the same name 
or any other name, do forthwith cease and desist from directly or 
indirectly : 

1. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents directly or by implication that said prepara- 
tion is a cure or remedy for obesity or that it constitutes a safe, com- 
petent, or effective treatment therefor. 

2. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement fails to reveal that the unsupervised use of respond- 
ent’s preparation “Ju-Van,” or any other preparation of substantially 
similar composition, by persons not skilled in the diagnosis and treat- 
ment of thyroid conditions may result in serious and irreparable in- 
jury to health and may cause permanent injury to tissues, organic 
function, and the entire muscular system. 

3. Disseminating, or causing to be disseminated, any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, of respondents’ prepara- 
tion, which advertisement contains any of the representations pro- 
hibited in paragraph 1 hereof or which fails to comply with the 
requirements set forth in paragraph 2 hereof. 

lt is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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FEDERAL MILITARY EQUIPMENT CORP. AND HARRY 
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Where a corporation, and three individuals who owned, dominated and managed 
it, acting with practically the same freedom as though no corporation ex- 
isted, and who, in carrying on business as partners and in operating a number 
of retail stores, made use interchangeably of the corporate and trade names 
below set forth; engaged in the interstate sale and distribution of military 
insignia Similar to those required by the United States government for its 
mhilitary personnel, and of clothing and novelties— 

(a) Falsely represented through the use of the corporate name Feder al Military 
Equipment Corporation and the trade name Federal Military Equipment 
Co., on their stationery, letterheads, billheads, envelopes, requisition blanks, 
and other advertising media, that their business was an agency or representa- 
tive of, Or in Some manner connected with, the military forces or Goyvern- 
ment of the United States; and 

(0) Represented through the use of the word “manufacturers” on their letter- 
heads and by other means, that they owned, operated or controlled a factory 
or factories where their merchandise was made and that they were the 
manufacturers thereot; 

The facts being that they neither owned, operated or controlled a factory wherein 
was made any substantial portion of their merchandise, which they pur- 
chased from others, and they were not manufacturers, with whom, rather 
than wholesalers, jobbers, or other dealers, many of the purchasing public 
prefer to deal by reason, among others, of the apprehended opportunities 
to secure lower prices and other advantages; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that their business was con- 
nected with the military forces or government of the United States, and 
that they were the manufacturers of their merchandise, and thereby into 
the purchase of substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were 

all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Miles J. Furnas and Mr. Charles B. Bayly, trial 
examiners. 

Mr. Joseph Callaway for the Commission. 

Mr. Benjamin Cohen, of New York City, for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act,. the Federal 
Trade Commission, having reason to believe that Federal Military 
Equipment Corp., a corporation, and Harry Drath, Max Schwartz 
and Al B. Wolf, individually and as officers and directors of Federal 
Military Equipment Corporation, hereinafter referred to as respon- 
dents, have violated the provisions of the said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrary 1. Respondent Federal Military Equipment Corp. is 
a corporation organized and existing under and by virtue of the 
laws of the State of New York, with its principal place of business 
at No. 33 Union Square, New York, N. Y. 

Respondents Harry Drath, Max Schwartz, and Al B. Wolf, are 
individuals and members of the board of directors of, and president, 
secretary-treasurer and vice president, respectively, of said corpora- 
tion. They direct the policies and are responsible for the operation 
and management of respondent Federal Military Equipment Corp. 
These individual respondents are also copartners trading and doing 
business under various trade names, including the names Federal 
Military Equipment Co., Federal Military Store, and Federal Army 
Store. The principal place of business of the individual respondents 
and of said partnership is also No. 833 Union Square, New York, N. Y. 

Par. 2. Respondents are now, and for more than 1 year last past 
have been, engaged in the sale and distribution of military insignia, 
clothing, and novelties, doing business indiscriminately in the name 
of the corporation and the various trade names used by the partnership. 

In the course and conduct of their said business, the respondents 
cause said merchandise, when sold, to be transported from their 
place of business in the State of New York to the purchasers thereot 
located in various other States of the United States and in the Dis- 
trict of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in said merchandise in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of their said business, respond- 
ents have made and are making certain false and misleading repre- 
sentations as to their business status. By soliciting the sale of and 
selling and distributing their merchandise under the corporate name 
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Federal Military Equipment Corp. and under the trade names Federal 
Military Equipment Co., Federal Military Store, and Federal Army 
Store, and by using said corporate name and said trade names on their 
stationery, letterheads, billheads, envelopes, requisition blanks, and 
other advertising media, respondents directly and by implication 
represent that the business operating under the respective names is an 
agency or representative of, or in some manner connected with, the 
military forces or Government of the United States. In truth and in 
fact, neither the respondent corporation, the partnership, nor any of 
the individual respondents is an agency or a representative of, or in 
any manner connected with, the military forces or Government of the 
United States. 

Par. 4. Among the articles of merchandise offered for sale and sold 
by the respondents in commerce as aforesaid are articles similar in 
make and in design to those required by the United States Govern- 
ment to be worn by the personnel of its military forces. 

Par. 5. The use of the corporate name, Federal Military Equipment 
Corp., and of the trade names Federal Military Equipment Co., Fed- 
eral Military Store, and Federal Army Store by the respondents in 
their business and on their letterheads, billheads, envelopes, requisi- 
tion blanks, and other advertising in connection with the offering 
for sale and sale of their merchandise in commerce, has had and now 
has the capacity and tendency to and does mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that the business operated by respondents is an agency 
or representative of, or in some manner connected with, the military 
forces or Government of the United States, and into the purchase of 
substantial quantities of respondents’ merchandise in commerce be- 
cause of such erroneous and mistaken belief. 

Par. 6. The respondents have made other false and misleading 
representations as to their business status in connection with the sale 
and offering for sale of their merchandise. Through the use of the 
word “manufacturers” on their letterheads and by other means, re- 
spondents have represented and are now representing that they own, 
operate, or control a factory or factories where their merchandise 
is manufactured, and that they are the manufacturers of such mer- 
chandise. In truth and in fact, neither the corporate respondent nor 
any of the individual respondents own, operate, or control a factory 
wherein is manufactured any substantial portion of the merchandise 
offered for sale and sold by respondents. The respondents purchase 
all of the merchandise offered for sale and sold from others. 

Par. 7. There is a preference on the part of a substantial portion 
of the purchasing public for dealing directly with the manufacturer 
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of products rather than with wholesalers, jobbers, or other dealers, 
such preference being due in part to a belief that by dealing directly 
with the manufacturer, lower prices, and other advantages may be 
obtained. 

Par. 8. The use by the respondents of the word “manufacturers” on 
their letterheads and otherwise, as hereinbefore alleged, has had and 
now has the tendency and capacity to and does mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that the respondents are the manufacturers of their 
merchandise and own, operate, or control the plant or plants where 
such merchandise is manufactured and into the purchase of substan- 
tial quantities of respondents’ merchandise in commerce because of 
such erroneous and mistaken belief. 

Par. 9. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public, and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Finpines As To tin Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission <Act, 
the Federal Trade Commission on December 11, 19438, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents, Federal Military Equipment Corp., a corporation, and Harry 
Drath, Max Schwartz, and Al B. Wolf, individually and as officers 
and directors of Federal Military Equipment Corp., charging them 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of the answer of respondents thereto, testi- 
mony, and other evidence in support of and in opposition to the 
allegations of said complaint were taken before a trial examiner of 
the Commission theretofore duly designated by it, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission upon said complaint, answer thereto, 
testimony, and other evidence, report of the trial examiner upon the 
evidence, and brief filed in support of the complaint (the respondents 
not having filed brief or requested oral argument); and the Com- 
mission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 
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Paracrapy 1. Respondent, Federal Military Equipment Corp., is 
a corporation organized and existing under and by virtue of the laws 
of the State of New York, with its principal place of business at 
No. 33 Union Square, New York, N. Y. 

Respondents, Harry Drath, Max Schwartz, and Al B. Wolf, are 
individuals and officers and directors of respondent corporation and 
the owners of all the capital stock of said respondent corporation. 
The said individual respondents organized the respondent corpora- 
tion in 1941, and since said date said individual respondents have 
owned, dominated, and managed said respondent corporation and have 
acted with practically the same freedom as though no corporation 
existed. In addition, said individual respondents, as copartners, have 
traded under the name of Federal Military Equipment Co. In the 
course and conduct of their business, the individual respondents have 
used the corporate and the trade name interchangeably. When their 
suppliers refused to extend credit to the corporate entity, the indi- 
vidual respondents purchased from such suppliers in the name of 
the copartnership. Said individual respondents, as copartners, also 
owned and operated a number of retail stores. In the operation of 
such retail stores, the respondents used the trade names of Federal 
Military Store and Federal Army Store. 

Par. 2. For several years last past the respondents have been en- 
gaged in the sale and distribution of military insignia, clothing, and 
novelties. The articles of military insignia sold by the respondents 
are similar in make and in design to those required by the United 
States Government to be worn by the personnel of its military forces. 
Respondents cause said merchandise, when sold, to be transported 
from their place of business in the State of New York to the purchasers 
thereof located in various other States of the United States. Re- 
spondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said merchandise in commerce among and 
between the various States of the United States. 

Par. 3. In the course and conduct of their said business the re- 
spondents have solicited the sale of, and have sold and distributed, 
their merchandise under the corporate name Federal Military Equip- 
ment Corp. and under the trade name Federal Military Equipment 
Co., and by using said corporate name and said trade name on their 
stationery, letterheads, billheads, envelopes, requisition blanks, and 
other advertising media the respondents have directly and by impli- 
cation represented that the business operating under the respective 
names is an agency or representative of, or in some manner connected 
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with, the military forces or Government of the United States. In 
truth and in fact, neither the respondent corporation, the partnership, 
nor any of the individual respondents is an agency or a representative 
of, or in any manner connected with, the military forces or Government 
of the United States. 

The use of the corporate name Federal Military Equipment Corp. 
and the trade name Federal Military Equipment Co. by the respond- 
ents in their business and on their letterheads, billheads, envelopes, 
requisition blanks, and other advertising in connection with the offer- 
ing for sale and sale of their merchandise in commerce has had, and 
now has, the capacity and tendency to mislead and deceive purchasers 
into the erroneous and mistaken belief that the business operated by 
respondents is an agency or representative of, or in some manner 
connected with, the military forces or Government of the United 
States and into the purchase of substantial quantities of respondents’ 
merchandise in commerce because of such erroneous and mistaken 
belief. 

Par. 4. In addition to the above practices, the respondents have 
made other false and misleading representations as to their business 
status in connection with the sale and offering for sale of their mer- 
chandise. Through the use of the word “manufacturers” on their 
letterheads and by other means, respondents represented that they 
own, operate, or control a factory or factories where their merchan- 
dise is manufactured and that they are the manufacturers of such mer- 
chandise. In truth and in fact, neither the corporate respondent nor 
any of the individual respondents owns, operates, or controls a factory 
wherein is manufactured any substantial portion of the merchandise 
offered for sale and sold by respondents. The respondents purchase 
all the merchandise offered for sale and sold from others. 

Par. 5. There is a preference on the part of a substantial portion of 
the purchasing public and other purchasers for dealing directly with 
the manufacturer of products, rather than with wholesalers, jobbers, or 
other dealers, such preference being due in part to a belief that by 
dealing with the manufacturer lower prices and other advantages may 
be obtained. 

The use by the respondents of the word “manufacturers” on their let- 
terheads and otherwise has the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that respondents are the manufacturers 
of their merchandise and own, operate, or control a plant or plants 
where such merchandise is manufactured and into the purchase of 
substantial quantities of respondents’ merchandise in commerce because 
of such erroneous and mistaken belief. 
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The acts and practices of the respondents as herein found are all to 
the prejudice and inj ury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion on the complaint of the Commission, answer of the respondents, 
testimony, and other evidence in support of and in opposition to the 
allegations of said complaint taken before a trial examiner of the 
Commission theretofore duly designated by it, report of the trial ex- 
aminer upon the evidence, and brief filed in support of the complaint 
(the respondents not having filed brief or requested oral argument) ; 
and the Commission having made its findings as to the facts and its 
conclusion that the respondents have violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, 'That the respondent, Federal Military Equipment 
Corp., a corporation, and its officers, and respondents, Harry Drath, 
Max Schwartz, and Al B. Wolf, individually and as officers and direc- 
tors of respondent Federal Military Equipment Corp., and as copart- 
ners trading as Federal Military Equipment Co., or trading under any 
other name or names, and their respective representatives, agents, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, and distribution of military in- 
signia, clothing, novelties, and other similar merchandise in commerce 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Using the words “Federal Military Equipment” or words or 
terms of similar import or meaning as a corperate or trade name or as 
part of a corporate or trade name; or representing in any other manner 
that the respondents have any connection with the United States Gov- 
ernment or any branch or agency thereof. 

2. Using the word “manufacturers” or any other word of similar im- 
port or meaning on letterheads, stationery, or other advertising ma- 
terial; or representing in any other manner that the respondents man- 
ufacture the merchandise sold by them unless and until the respondents 
own and operate, or directly and absolutely control, the manufacturing 
plant or factory wherein said merchandise is manufactured. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 


have complied with this order. 
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In THE MATTER OF 


CHARLES A. GEARING 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 5292. Complaint, Mar. 9, 1945—Decision, Mar. 26, 1947 


Where an individual engaged in the interstate sale and distribution of religious 
flags and banners; in advertising in newspapers and periodicals, and through 
circulars— 

(a) Represented that his flags and banners were made of silk and that the 
fringes were gold; when in fact the flags and banners and the fringes also 
were composed of rayon; and 

(bv) Represented that certain of the flags and banners were given free; when in 
order to obtain such so-called gifts the recipients were required to purchase 
other flags or banners, prices charged for which included the prices of the 
“free” products ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public and thereby induce the purchase by it of a substantial 
quantity of said products: 

Held, That such acts and practices, under_the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Brust & Pakenham, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Charles A. Gearing, 
an individual hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParAcrapy 1. Charles A. Gearing is an individual with his office 
and principal place of business located at 311 South Twenty-second 
Avenue, Bellwood, Ml. 

Par. 2. Respondent is now, and for more than 1 year last past, has 
been engaged in the sale and distribution of flags and banners. Re- 
spondent causes said products when sold to be transported from his 
place of business in the State of Illinois, or from the place of man- 
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ufacture in the city of New York, to purchasers located in various 
other States of the United States, and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said flags and banners in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 8. In the course and conduct of his aforesaid business, and 
for the purpose of inducing the purchase of said flags and banners, 
the respondent has circulated and is now circulating among pros- 
pective purchasers throughout the United States, by United States 
mails and by means of advertising folders, circular letters, and other 
advertising material, all of general circulation, many false state- 
ments and representations concerning said product. Among and 
typical of said false representations and statements are the following: 


ROYAL ANNIVERSARY SPECIAL $57.00 
This set contains 3-x-5 ft. rayon silk taffeta Flags with gold fringes, yellow 
silk cords and tasseis, 5-inch solid-brass eagle and 8-inch solid-brass cross, 
tapered polished ash staffs, solid-birch stands, including one Church School 
Banner free. (Without gold fringes, deduct $5.00.) 
ROYAL CHRISTIAN BANNER (set) $92.00 
This set contains 3-x-5 ft. Bemberg rayon silk Flags with gold fringes, yellow 
silk cords and tassels, 5-inch solid-brass eagle and 8-inch solid-bragss cross, 
tapered polished ash staffs, solid-birch stands, including one Church Pulpit 
Banner Free. 
MAJESTIC CHURCH FLAGS $117.00 
This set contains 4 x 6 ft. Bemberg rayon silk Flags with gold fringes, yellow 
silk cords and tassels, 744-inch solid brass eagle and 13-inch solid brass cross, 
tapered polished ash staffs, solid birch stands, including one Church Pulpit Banner 
free. 
CONVENTIONAL CHURCH FLAGS $50.00 
This set contains 3 x 5 ft. rayon silk taffeta Flags with gold fringes, yellow 
silk cords and tassels, 4-inch solid brass eagle and 8-inch sclid brass cords, straight 
ash or cherry staffs (state which), solid birch stands. (Without gold fringes 
deduct $4.00.) 
RECREATIONAL FLAGS $37.09 
This set contains 3 x 5 ft. wool bunting Flags, 4-inch solid brass eagle and 
8-inch solid brass cross, straight ash or cherry staffs (state which), yellow silk 
cords and tassels, solid birch stands. (With gilded wood ball instead of brass 
eagle and cross and no yellow silk cords and tassels deduct $9.00.) 
RAINBOW CHURCH FLAGS $50.00 
This set contains 3 x 5 ft. rayon silk taffeta Flags with gold fringes, yellow 
silk cords and tassels, tapered polished ash staffs, solid birch oval tops matching 
birch stands. Less gold fringes deduct $4.00. With 4 x 6 ft. Flags and heavier 
equipment $62.00. Less gold fringes deduct $5.00. With 5 x 8 ft. Flags extra 
heavy equipment $112.00. Less gold fringes deduct $7.00. 
THE CRUSADE FLAGS $125.00 
This set contains 5 x 8 ft. rayon silk taffeta Flags with gold fringes, yellow 
silk cords and tassels, 1014-inch solid brass eagle and 13-inch solid brass cross, 
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tapered polished ash staff (12 ft. with brass joints) extra heavy solid birch 
stands. (With Bemberg rayon silk add $75.00.) Note—This set is used in 
extra large auditoriums. For most large Churches the 4 x 6 ft. Flags suffice. 
Including Church Pulpit Banner $5.00 additional. (See Gearing Exhibits 9 
and 10.) 

The Universal Christian Flag is the world’s genuine authentic Royal Christian 
Banner symbolizing the eternal Sovereignty and Supremacy of God over all. 
Its Crusade Cross points the soul of mankind upward to Christ. Make it your 
Chureh’s OFFICIAL CHRISTIAN EMBLEM! 

If Christ were on earth and was asked what Banner he would have for his 
Universal Kingdom today: Would he choose an emblem copied from some na- 
tional Flag, or any other that was not glorious in God’s sight; Or would he say: 
Give me the Banner designed after my Father’s glory? 

The Banner of God’s Kingdom must be genuine and authentic Christian. No- 
copy will do. It must have complete universal symbolism. It should be the 
most beautiful and significant of all Flags, and ought to enhance the interest 
of the world in preparation for the Lord’s coming. 

The Universal Christian Flag contains all these qualities and is the life work 
of its designer. It is the only Christian Flag known in history to have been 
conceived and based clearly on the Bible and Ged’s glory, according to Ps. 60: 4. 
“Thou has given a Banner to them that fear Thee, that it may be displayed 
because of truth.” Its colors were selected from the rainbow, God’s own sign 
to the world, Gen. 9:18. It is the world’s only Christian Flag registered in the 
United States Copyright Office having two names * * * Universal Christian 
Flag, the Royal Christian Banner. It is called the Royal Christian Banner be- 
cause it contains the traditional Church Colors and in honor of what Peter said, 
1 Pet. 2:9. It is the Ensign of Christian unit. 

The symbolic use of its colors is founded upon God’s universal use of them, 
not on certain nationalistic preferences of colors. It is truly a universal Flag 
carrying the universality and supremacy of Christ’s heavenly glory in its design. 


Par. 4. Through the use of the foregoing statements and repre- 
sentations and others similar thereto, not specifically set out herein, 
respondent represents that the church flags and banners sold by him 
have been officially recognized and adopted by Christian orders and 
sects as the universal Christian flag or banner; that said flags and 
banners are made of silk; that said flags and banners have fringes 
made of gold; that church school banners and church pulpit banners 
are given free. 

Par. 5. The foregoing representations and statements are false and 
deceptive. In truth and in fact the flags and banners sold by re- 
spondent have not been officially recognized, or adopted by Christian 
religious orders or sects as the universal Christian flag, or as the 
universal Christian banner. Respondent’s flags and banners are not 
composed of silk, but are made from rayon. The fringes of such 
flags and banners, which are described as gold fringes, are not made 
of gold, but consist wholly of textile fibers. The church school ban- 
ners and church pulpit banners are not gratuities or gifts, or given 
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free, but the recipient of same is required as a consideration to pur- 
chase other flags or banners and the prices of such so-called free ban- 
ners are included in the price charged for other flags or banners. 

Par. 6. The use by the respondent of the aforesaid false, deceptive, 
and misleading statements and representations disseminated as afore- 
said, has had and now has the capacity and tendency to, and does, 
mislead a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that said statements and representations are 
true and induce a substantial portion of the purchasing public, be- 
cause of such erroneous and mistaken belief, to purchase said products. 

The aforesaid acts and practices of respondent as herein alleged 
are all to the prejudice and injury of the public, and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FrnpinoGs 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 9, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Charles A. Gearing, charging him with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of that 
act. After the filing by respondent of his answer to the complaint, tes- 
timony, and other evidence in support of and in opposition to the com- 
plaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final consideration 
by the Commission upon the complaint, answer, testimony, and other 
evidence, report of the trial examiner, and briefs in support of and in 
opposition to the complaint (oral argument not having been re- 
quested) ; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Charles A. Gearing, an individual, 
has his office and principal place of business at 311 South Twenty-sec- 
ond Avenue, Bellwood, Hl. He is engaged in the sale and distribution 
of religious flags and banners, which are manufactured for him by a 
business concern located in New York, N. Y. 


368 FEDERAL TRADE COMMISSION DECISIONS 
Conclusion 43 FEN. 


Par. 2. Respondent causes his products, when sold, to be trans- 
ported from his place of business in the State of Ihnois, or from the 
place of manufacture in the State of New York, to purchasers located 
in various other States of the United States and in the District of 
Columbia. Respondent maintains a course of trade in his products 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. Respondent advertised his products by means of advertise- 
ments inserted in newspapers and periodicals having circulation in 
several States of the United States, and also by means of circulars 
distributed among prospective purchasers located at various places 
throughout the United States. In certain of this advertising respond- 
ent has represented that his flags and banners are made of silk, that 
the fringes thereon are made of gold, and that certain of the flags and 
banners are given free. 

Par. 4. These representations were erroneous and misleading. The 
flags and banners are not made of silk but are made of rayon. ‘The 
fringes thereon are also made of rayon and contain no gold. Nor 
are any of the flags or banners given free. In order to obtain such 
so-called gifts the recipients thereof are required to purchase other 
flags or banners, and the prices of the “free” products are included in 
the prices charged for the other flags and banners. The record shows 
that all of these representations were discontinued by respondent 
after their inaccuracy had been brought to his attention by a repre- 
sentative of the Commission. 

Par. 5, While the complaint contained other charges against re- 
spondent, the Commission is of the opinion and finds that such charges 
are not sustained by the record. 

Par. 6. The use by respondent of these erroneous and misleading 
representations had the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public with respect to re- 
spondent’s products, and the tendency and capacity to cause such por- 
tion of the public to purchase substantial quantities of such products 
as a result of the erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence introduced before a trial examiner of 
the Commission theretofore duly designated by it, report of the trial 
examiner, and briefs in support of and in opposition to the complaint 
(oral argument not having been requested) ; and the Commission hav- 
ing made its findings as to the facts and its conclusion that respondent 
has violated the provisions of the Federal Trade Commission Act: 

lt is ordered, 'That the respondent Charles A. Gearing, and his 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering sis sale, a 
and distribution of flags and banners in commerce, as “commerce” 
is defined in the Federal Trade Commission Ach, 9 forthwith cease 
and desist from: 

1. Representing that respondent’s products are made of silk, unless 
they are in fact made of such material. 

2. Representing that the fringes on said products are made of 
gold. 

3. Using the term “free” or “gift,” or any other term of similar 
import, to designate, describe, or refer to any product the price of 
which is included in the price of other products. 

It is further ordered, That said respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which 
he has complied with this order. 

Commissioner Mason not participating. 
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CANUTE CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5234. Complaint, Oct. 14, 1944—Decision, Mar. 31, 1947 


Where a corporation engaged in the interstate sale and distribution of a hair 
dyeing preparation designated “Canute Water,” which (a) consisted of 
(1) a clear, colorless liquid composed of 1.14 percent silver nitrate, 0.772 
percent ammonium hydroxide and 98.008 percent distilled water, and (2) 
a tablet for use in connection therewith, effect of-which was to speed the 
action of the silver nitrate solution; and which (b) enabled the user 
through successive applications to make the hair darker than it was before, 
so that the possessor of white hair might secure a very light blonde shade 
from a first application or deeper shades through successive applications, 
continuing to brown or black if desired— 

Falsely represented, directly or by implication, through use of the word “water” 
in its trade name ‘‘Canute Water” and use of words “pure,” and “colorless 
and crystal clear” in connection therewith in newspaper and periodical 
advertisements and in circulars, leaflets, pamphlets, and other advertising 
literature, that said silver nitrate hair dye was water and clear, colorless 
and pure; ; 

With capacity and tendency to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true and 
thereby induce its purchase thereof: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair or de- 
ceptive acts and practices in commerce. 


In considering the remedy which might be applied to remove the deception 
engendered by the use of the term “water” in the trade name for respond- 
ent’s clear silver nitrate hair dye, the Commission was of the opinion and 
found that such deception could only be removed by the use of qualifying 
words in immediate connection with said trade name to indicate that the 
preparation in question was in fact a silver nitrate hair dye; and further 
found that the use of the term “pure” to designate or describe said prepara- 
tion in advertising was misleading and deceptive. 


In a proceeding in which the statement by the seller of a hair dye that its 
preparation “will color hair similar to its original or natural color” was 
found deceptive by the Trial Examiner in that it implied, contrary to the 
fact as found by him with respect to red or auburn hair and possibly some 
other shades, that preparation in question would recolor all gray hair 
Similar to its original natural color, so that, to such extent the charge of the 
complaint in the proceeding involved had been sustained, and in which 
the only witness’ respondent’s president, first testified that hair could 
be made red through use of preparation in question, and, later, that red 


* The Commission on September 1, 1948 issued an order vacating and setting aside the 
findings as to the facts, conclusion and order to cease and desist and dismissing finally the 
complaint. 
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would not come within the demarkation between gray and brown and that 
it would not reproduce auburn and dark auburn, as he would not distin- 
guish that finely; the Commission was of the opinion that the charge had 
not been sustained by the greater weight of the evidence in view of said 
witness’ direct testimony that preparation in question would color hair red; 
and was of the further opinion that the confusing nature of the subsequent 
testimony was such that the record was not sufficient to support any finding 
by the Commission on the particular charge as to whether preparation 
in question would color hair similar to its original or natural color. 


In a proceeding in which the complaint charged the seller of a hair dye with 
falsely, deceptively, and misleadingly stating in its advertisements of its 
said product that the use of respondent’s preparation will keep hair young 
looking; that hair dyed with said preparation retains its naturally soft tex- 
ture; that after use of said preparation the hair remains clean and natural to 
the touch and looks natural in any light; and that no harmful effects will 
result from its use; the Commission was of the opinion and found that 
such charges had not been sustained by a greater weight of the evidence. 

Before Mr. Webster Ballinger, trial examiner. 
Mr. R.A. McOuat and Mr. W. L. Taggart for the Commission. 
Miller, Mack & Fairchild, of Milwaukee, Wis., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Canute Co., a cor- 
poration, hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, Canute Co., is a corporation organized 
and doing business under and by virtue of the laws of the State of 
Wisconsin, with its principal office located at 240 North Milwaukee 
Street in the city of Milwaukee, State of Wisconsin. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the offering for sale, sale, and distribution of a cosmetic 
designated “Canute Water.” Respondent causes its said product, 
when sold by it, to be transported from its principal place of business 
in the State of Wisconsin to the purchasers thereof at their respec- 
tive points of location in various States of the United States other 
than the State of Wisconsin, and in the District of Columbia. Re- 
spondent maintains and at all times mentioned herein has main- 
tained a course of trade in said product in commerce among and be- 
tween the various States of the United States and in the District of 


Columbia. 
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Par. 3. In the course and conduct of its business as aforesaid, re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning its said product by the United States mails and by various 
other means in commerce, as “commerce” is defined in the Yederal 
Trade Commission Act; and respondent has also disseminated and 
is now disseminating, and has caused and is now causing the dissemi- 
nation of, false advertisements concerning its said product by various 
means for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of its said product in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements, 
disseminated and caused to be disseminated as hereinabove set forth, 
by the United States mails, by advertisements inserted in newspapers 
and periodicals, and by circulars, leaflets, pamphlets, and other 
advertising literature, are the following: 


Gray Hair? 


Hseape it with Canute Water. If you have gray hair, just wet it with Canute 
Water. A few applications will completely recolor it, similar to its former natural 
shade—in one day if you wish. After that attention only once a month will keep 
it young-looking. Your hair will retain its naturally soft texture and lovely new 
color even after shampooing, perspiration, curling or waving. It remains clean 
and natural to the touch and looks natural in any light. Canute Water is pure, 
safe, colorless and erystal clear— 


29 years without a single injury. 
* OK 

Par. 4, By and through the use of the foregoing statements, and 
others of similar import and meaning but not specifically set forth 
herein, respondent represents, directly and by implication, that Canute 
Water is a clear, colorless, pure water; that its use will recolor hair 
similar to its original or natural color, will keep hair to which it is 
applied young looking, and that hair dyed with said preparation re- 
tains its naturally soft texture; that, after use, the hair remains clean 
and natural to the touch and looks natural in any light; that for 29 
years Canute Water has not resulted in a single injury to anyone. 

Par. 5. The aforesaid statements and representations are grossly 
exaggerated, false, and misleading. In truth and in fact, Canute 
Water cannot be said to be pure, when purchased, since it contains 
ammonia and silver nitrate in addition to water. Said preparation 
is not clear and colorless in use, since the directions for use proyide 
that thiosulphate be added to the liquid before application to the hair, 
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which causes the solution to become cloudy and gradually becomes 
black. The use of said product cannot be depended upon to recolor 
hair similar to its original or natural color. The use of this prepara- 
tion will keep the hair young looking only in the sense that gray hair 
will be darkened. Hair dyed with this preparation is, however, not 
young looking in other respects nor does it have the appearance of 
youthful hair. It will not remain clean, but, on the contrary, will 
become soiled in the same manner as undyed hair. Several applica- 
tions will tend to coarsen and stiffen the hair to the extent that it will 
not retain its natural texture and will not feel natural to the touch. 
Hair dyed with the preparation will not look natural but, on the con- 
trary, has a metallic appearance which is unnatural and looks unnat- 
ural. Injuries have resulted from the use of Canute Water during 
the past 29 years. 

Par. 6. The advertisements disseminated by respondent constitute 
false advertisements for the further reason that they fail to reveal 
facts material in the light of the representations therein contained in 
the fcllowing respects. The use of the statement “pure, safe, colorless, 
and crystal clear” as descriptive of respondent’s product is misleading 
and deceptive in that it is not revealed in said advertising matter that, 
before the preparation is applied to the hair, a quantity of thiosul- 
phate must be added which causes the liquid to become cloudy and pro- 
gressively darker in the course of a short time and when applied to 
the hair the liquid is not clear and colorless, but, in fact, is cloudy and 
becomes darker in the course of application. Said advertisements con- 
stitute false advertisements for the further reason that they fail to 
reveal, in connection with the use of the word “water” as a part of 
the trade name “Canute Water,” that said preparation is not, in fact, 
water, as such word is ordinarily understood, but is water to which 
silver nitrate and ammonia have been added, and in addition to which, 
thiosulphate must also be added before the preparation is used. This 
falsity is enhanced by the use of such words as “pure,” “clear,” and 
“colorless” in connection therewith and by the clear and colorless ap- 
pearance of the preparation when sold. 

Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid with respect to its said product has had and 
now has the capacity and tendency to, and does, mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations, and ad- 
vertizements are true. As a result of such erroneous and mistaken 
belief, engendered as herein set forth, a substantial portion of the 
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purchasing public has been and is induced to purchase respondent’s 
said product. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines 4s To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 14, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Canute Co., a corporation, charging it with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint and in opposition thereto were 
introduced before a trial examiner of the Commission theretofore 
duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on said complaint, answer thereto, testimony, and other evi- 
dence, report of the trial examiner upon the evidence and exceptions 
filed thereto, briefs in support of and in opposition to the complaint, 
and oral argument of counsel; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Canute Co., is a corporation organized 
and doing business under and by virtue of the laws of the State of 
Wisconsin, with its principal office located at 240 North Milwaukee 
Street in the city of Milwaukee, State of Wisconsin. 

Par. 2. Respondent is engaged in the sale and distribution of a 
cosmetic preparation for use in dyeing the hair, which is designated 
“Canute Water.” The respondent began the use of this trade name 
for its hair-dye preparation in 1914. Since that time there have been 
some changes in the formula, the last change being made about 1938. 
Respondent causes said preparation, when sold by it, to be transported 
from its place of business in the State of Wisconsin to purchasers 
thereof located in various other States of the United States. Re- 
spondent maintains, and at all times mentioned herein has maintained, 
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a course of trade in said preparation in commerce among and between 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business since 1938, 
the respondent has disseminated, and has caused the dissemination of, 
false advertisements concerning its said preparation by United States 
mails and by various other means in commerce as “commerce” is defined 
in the Federal Trade Commission Act; and respondent has also dis- 
seminated, and has caused the dissemination of, false advertisements 
concerning its said preparation by various means for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of its said preparation in commerce as “commerce” is defined 
in the Federal Trade Commission Act. Among and typical of the 
statements and representations contained in said false advertisements 
disseminated and caused to be disseminated as hereinabove set forth, 
by United States mails, by advertisements inserted in newspapers and 
periodicals, and by Patios! leaflets, pamphlets, and other advertising 
literature, are the following: 


GRAY HAIR? 
Escape it 
with 
CANUTE WATER 

If you have gray hair, just wet it with Canute Water. A few applications will 
completely recolor it, similar to its former natural shade * * * in one day, 
if you wish. After that, attention only once a month will keep it young-looking. 

Your hair will retain its naturally soft texture and lovely new color even after 
shampooing, perspiration, curling or waving. It remains clean and natural to 
the touch and looks natural in any light. 

Canute Water is pure, safe, colorless, and crystal clear, 

Proved harmless at one of America’s Greatest Universities. 

No skin test is needed. 

28 years without a single injury. 

Par. 4. By and through the use of the foregoing statements and 
others of similar import and meaning not specifically set forth herein, 
respondent represents, directly and by implication, that Canute Water 
is a clear, colorless, pure water; that its use will recolor the hair 
similar to its original or natural color; that it will keep hair to which 
it is applied young-looking; that hair dyed with said preparation 
retains its naturally soft texture; that after its use the hair remains 
clean and natural to the touch abel looks natural in any light; and that 
no harmful effects will result from its use. 

Par. 5. Respondent’s preparation, Canute Water, is a silver-nitrate 
hair-dye preparation. This preparation consists of two items—a 
silver-nitrate solution in liquid form and a package of tablets for use 
in connection therewith. The solution is a clear, colorless liquid com- 


316 FEDERAL TRADE COMMISSION DECISIONS 
Findings 43 F. THe; 


posed of silver nitrate, 1.14 percent; ammonium hydroxide, 0.772 per- 
cent; and distilled water, 98.008 percent. The tablet used in connec- 
tion therewith is composed of sodium thiosulfate or what is commonly 
known as as “hypo.” The active ingredient in this preparation for 
dyeing hair is the silver nitrate. The use of the sodium-thiosulfate 
tablet speeds the action of the silver-nitrate solution. 

In preparing respondent’s hair preparation for use, ove sodium- 
thiosulfate tablet is placed in a prescribed quantity of the solution, 
where it remains until the tablet is dissolved—a period of approxi- 
mately 5 minutes. The solution is then stirred and immediately 
applied to the hair with a small brush. The liquid when mixed with 
the tablet is a clear solution. About 2 minutes after stirring, the 
solution becomes straw colored, gradually darkening until it presents 
a deep brown color in about 20 minutes, and continuing thereafter to 
gradually darken until a jet black is reached. 

On application of this preparation to the hair, each application 
makes the hair darker than it was previously, and the user will get a 
very light blonde shade from the first application on white hair. 
Each succeeding application will make it a deeper blonde, continuing 
to brown or black if desired. Respondent’s preparation does not pen- 
etrate the hair or have any effect upon the natural pigment of the hair. 
Its action is to form a thin metallic coating on the outer surface of 
the hair and it does not pentrate below the surface of the scalp. 
As the hair grows out, it is necessary to apply the preparation from 
time to time on the new growth. 

Par. 6. The Commission finds that the use of the term “water” in 
the trade name for respondent’s preparation, constitutes a representa- 
tion that respondent’s preparation, Canute Water, is in fact water. 
This deception is further accentuated by the use in various advertising 
of the following statement: “Pure, colorless; and crystal-clear.” Re- 
spondent’s preparation, as hereinabove found, is a silver-nitrate hair- 
dye preparation and not water as such word is ordinarily understood. 
The Commission has given consideration to the remedy which might 
be applied to remove the deception engendered by the use of the term 
“water” in the trade name for respondent’s preparation and is of the 
opinion, and so finds, that such deception can only be removed by the 
use of qualifying words in immediate connection with such trade name 
to indicate that respondent’s preparation is a silver-nitrate hair dye. 
The Commission further finds that the use of the term “pure” in the 
context of advertising to designate or describe respondent’s prepara- 
tion, Canute Water, is misleading and deceptive. 

Par. 7. In his report, the trial examiner has found that the state- 
ment by respondent that its preparation “will color hair similar to its 
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original or natural color” is deceptive in that it implies that respond- 
ent’s preparation will recolor all gray hair similar to its original 
hatural color and that to this extent this charge of the complaint has 
been sustained. This conclusion of fact by the trial examiner is based 
upon his finding that respondent’s preparation will not recolor hair red 
or auburn and possibly some other shades or colors. The only witness 
called to testify in the proceeding was the president of respondent 
corporation. This witness definitely testified that hair can be made 
red through the use of respondent’s preparation. Later the witness 
testified that red would not come within the demarkation between gray 
and brown and that said preparation would not reproduce auburn and 
dark auburn, as he would not distinguish that finely. In view of the 
direct testimony that respondent’s preparation will color hair red, the 
Commission is of the opinion, and so finds, that this charge of the com- 
plaint has not been sustained by the greater weight of the evidence. 
It is the further opinion of the Commission that the confusing nature 
of the subsequent testimony is such that the record herein is not suf- 
ficient to support any finding by the Commission on this particular 
charge of the complaint as to whether respondent’s preparation will 
color hair similar to its original or natural color. 

Par. 8. The Commission is of the opinion, and so finds, that the 
charges of the compiaint that the following statements are false, de- 
ceptive, and misleading have not been sustained by a greater weight 
of the evidence : that the use of respondent’s preparation will keep hair 
young looking; that hair dyed with said preparation retains its natur- 
ally soft texture; that after use of said preparation the hair remains 
clean and natural to the touch and looks natural in any light; and that 
no harmful effects will result from its use. 

Par. 9. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations and advertisements dis- 
seminated as aforesaid with respect to its said preparation, which des- 
ignate and describe said preparation as “water” and as “pure” has a 
capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that such 
false statements, representations, and advertisements are true and to 
cause the purchase of respondent’s preparation by a substantial portion 
of the purchasing public. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of the respond- 
ent, testimony, and other evidence in support of and in opposition 
to the allegations of said complaint taken before a trial examiner of 
the Commission theretofore duly designated by it, report of the trial 
examiner upon the evidence and exceptions filed thereto, briefs filed 
in support of the complaint and in opposition thereto, and oral argu- 
ment of counsel; and the Commission having made its findings as 
to the facts and its conclusion that the respondent has violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Canute Co., a corporation, and 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device in connection with the offering for sale, 
sale, or distribution of its preparation, Canute Water, or any other 
preparation of substantially similar composition or possessing sub- 
stantially similar properties, do forthwith cease and desist from 
directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce 
as “commerce” is defined in the Federal Trade Commission Act which 
advertisement represents, directly or through inference, that respond- 
ent’s preparation is water or anything other than a hair dye, or which 
advertisement uses in the context thereof the term “pure” to designate 
or describe respondent’s preparation, Canute Water. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce as “commerce” is 
defined in the Federal Trade Commission Act of respondent’s cos- 
metic preparation which advertisement contains any of the representa- 
tions prohibited in paragraph 1 hereof. 

3. Using the term “Canute Water” as a brand or trade name, or 
the term “water” as a part of such brand or trade name, to designate 
or describe respondent’s hair-dye preparation without clearly and 
conspicuously stating in immediate connection and conjunction there- 
with that said preparation is a silver-nitrate hair dye. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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NATIONAL RETAIL LIQUOR PACKAGE STORES 
ASSOCIATION, INC., ET AL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4168. Complaint, June 20, 1940—Decision, Apr. 9, 1947 


*Vhere a corporate membership association, the members of which consisted of 
some 29 state, county, municipal, and local associations of retail dealers in 
wine, spirits and liquors, and which was engaged, among other things, in 
promoting the country-wide organization of such retail liquor dealers’ 
associations— 

Entered into, continued and carried out an agreement, understanding, combina- 
tion and conspiracy with (1) its member associations of retail liquor dealers, 
engaged in interstate purchase and sale of wines, spirits and liquors, and 
which constituted so large and influential a group in the trade as to be able to 
influence the fiow of said products within, to, and from the various states and 
localities in which the dealers concerned were located, carried on collectively 
a volume of trade and commerce which amounted to an important part of 
that of the United States in said products, and did a substantial part of all 
the retail liquor business in the large and important trade area in which the 
membership did business; and (2) with others to act aS a medium or central 
agency to fix and maintain uniform prices for wines, spirits and liquors when 
sold by manufacturers, importers, and wholesalers, and to fix and maintain 
uniform prices and to eliminate competition in the sale and distribution of 
said products by the retail liquor dealers who comprised the membership of 

: the various member associations, and by others who were not members; and 

In furtherance of the aforesaid agreement, ete:; acted as a medium or central 
agency and cooperated with and assisted said associations, the members, 
and others to— 

(a) Fix and maintain uniform prices for the resale of wines, spirits and 
liquors by retail liquor dealers who comprised the membership of the 
various member associations ; 


1 The Commission on July 23, 1942, issued an order dismissing complaint as to respondent 
Phil Taylor, as follows: 

This matter, as to respondent Phil Taylor, coming on to be heard by the Commission on 
the record, and it appearing that respondent Phil Taylor was president of respondent 
Louisville Retail Liquor Package Stores Association only from April 1937 until on or about 
November 23, 1937, when he resigned as such president and when he resigned also from 
said association as a representative of T. P. Taylor Drug Stores, a member thereof ; that 
since the last-mentioned date he has had no connection with said Louisville Retail Liquor 
Package Stores Association ; and that said Louisville Retail Liquor Package Stores Asso- 
ciation did not become a member of respondent National Retail Liquor Package Stores 
Association until May 15, 1939; and the Commission having duly considered the matter, 
and being now fully advised in the premises ; 

It is ordered, That the complaint herein be, and the same is hereby dismissed as to said 
respondent Phil Taylor. 

The complaint was also dismissed in the cease-and-desist order (see p. 401) as to a large 
number of other respondents joined in the proceeding. 
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(b) Fix under threat of boycott, the prices at which manufacturers and im- 
porters should sell said products and the prices at which wholesalers and 
retailers respectively should resell. the same; 

(c) Compel or attempt to compel manufacturers and importers by threats of 
boycott to sell said products in states having fair trade acts only under 
resale-price-maintenance contracts and at prices and differentials fixed by 
it and its members; Y - : 

(@) Compel or attempt to compel manufacturers, importers and wholesalers 
by threats of boycott not to resell to retailers reselling or offering to resell 
such products at prices less than those fixed by its members and in states 
having fair trade acts, fixed by resale-price-maintenance contracts ; 

(e) Compel or attempt to compel such manufacturers, importers and whole- 
salers, by threats of boycott, to grant uniform discounts to the members of 
its member associations ; 

(f) Compel or attempt to compel such manufacturers, importers and whole- 
salers, by threats of boycott, to institute and prosecute suits against re- 
tailers for reselling such products at prices less than those provided for in 
fair trade contracts ; 

(g) Spy upon and report to such suppliers, retailers who resold below the prices 
fixed by them, and demand, on threats of boycott, that the former refuse to 
supply further such price-cutting retailers; and 

(h) Bring about and attempt to bring about the revocation or suspension of 
the licenses of such price-cutting retailers; 

Capacity, tendency, and effect of which agreement, ete., and acts and practices 
performed in connection therewith had been and were to hinder and prevent 
price competition in the sale and distribution of wines, spirits and liquors 
to the purchasing public, and place in it and its members, the power to 
control and enhance prices: 

Held, That such agreement, understanding, combination and conspiracy and the 
acts and practices performed thereunder or in connection therewith by 
it and its members, under the conditions and circumstances set forth, were 
all to the prejudice of the public and of competitors, and constituted unfair 
methods of competition in commerce. 


In a proceeding in which the Commission found that a corporate membership 
association had entered into a combination, conspiracy and understanding 
with its retail dealer members, to fix and maintain through coercion, boy- 
eott and other methods, the prices and terms at which the products in- 
volyed should be uniformly sold by manufacturers and importers thereof 
and by wholesalers and retailers inyolyed, but in which the finding was 
limited to the acts and practices of said corporate membership association, 
the Commission was of the opinion that the complaint should be dismissed 
without prejudice as to the other respondents, including state, county, 
municipal and local member associations, and yarious individuals, officers 
and directors as the case might be in said corporate membership and mem- 
ber associations. 


Before Ur. John L. Hornor, trial examiner. 
Mr, Edward L, Smith, Mr. Edw. W. Thomerson and Mr. DeWitt 
T. Puckett for the Commission. 


NATIONAL RETAIL LIQUOR PACKAGE STORES ASSN., INC., ETAL. 381 
379 Appearances 


Mr. Herman C. Silverstein and Mr. Manuel J. Davis, of Washing- 
ton, D. C., for National Retail Liquor Package Stores Association, 
Inc. 

Mr, Herman C. Silverstein, of Washington, D. C., and Mr. Bernard 
Burstein, of Closter, N. J., for Peter H. Agins, Ruth Schlanger, Fred 
Scharfenstein, J. Fitzsimmons, Ashton Blum, New Jersey Retail 
Liquor Package Stores Association, R. G. Drown, Jr., Herman C. Sil- 
verstein, and Retail Liquor Dealers Association of Louisiana; and, 
along with— 

Mr, Henry G. Young, of Minneapolis, Minn., for A. P. Nolander. 

Mr. Herman C. Silverstein, of Washington, D. C., for A. L. Waldron. 

Mv, Jacob H. Steinberg, of New York City, for William Steinberg, 
Gerald F. Dunne, Marcel Krone, and Federated Retail Liquor Dealers 
of Kings County. 

Mr. Herman I. Weiss, of Chicago, Ill., for Irving Wilchins, Tom 
Engle, Richard Birch, and Llinois Retail Liquor Package Stores 
Eau tionk and, along with— 

Mr. Irving I. Brenman, of Bsr; Ind., for Barney Needleman. 

Mr. Theodore Jaf ee, ie Providence, R. I., for Theodore A. Jaffee 
and Rhode Island Retail Liquor Dealers Association; and, along 
with— 

Mr. Marshall B. Mareus, of Providence, R. I., for Henry McCusker 
and Philip Ryan. . 

Quiat & Cummings, of Denver, Colo., for I. E. Eber and Colorado 
Package Liquor Association; and, along with— 

Mr. Manuel J. Davis, of Washington, D. C., for Bill Stein and 
William E. Stein. . ; 

Rover, Rafferty, Horning & Burrows, and Mr. Manuel J. Davis, of 
Washington, D. C., for Manuel Lipsky. 

Mr. Daniel J. Young, of Boston, Mass., for Joseph L. Regan, David 
Shir, R. J. Dwyer, and Samuel Levey. 

‘Mr. Sol J. Kahn, of Milwaukee, Wis., for S. J. Kahn, J. Dworkus, A. 
Bernard Cohn, and Wisconsin Retail Liquor Dealers Association. 

My. Arthur A. Kestler, of New York City, for Abe Shapiro, Harry 
L. Dougherty, and Long Island Wine and Liquor Dealers Association. 

Scheiberling & Schneider, of Albany, N. Y., for Adam Gander and 
R. W. Schwartz; and, along with— 

Mr. James J. Devine, of Albany, N. Y., for Capitol District Liquor 
Stores Association, Ine. 

Mr. I. William Schimmel, of Baltimore, Md., for Charles O. Needles, 
G. Wagner, A. V. Rettaliata and Baltimore Retail Liquor Dealers 
Association. 
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Fisher & Seidman, of Louisville, Ky., for Gerald Rosenberg, Wil- 
liam Weber, Leon Seidman, and Louisville Retail Liquor Package 
Stores Association; and, along with— _ , 

Crawford, Middleton, Milner & Seelbach, of Louisville, Ky., for 
Phil Taylor. 

Mr. Irving I. Brenman, of Gary, Ind., for Sam Rosen, Paul Pickett, 
Edward Ogle, and Indiana Retail Liquor Dealers Association. 

Talley, Owen & Talley, of Little Rock, Ark., for Phil Schwartz. 

Mr. Theodore I. Taylor, of Bridgeport, Conn., for Connecticut Re- 
tail Liquor Package Stores Association and Edward Broof. 

Mr. Seymowr Groshut, of New York City, for Greater New York 
Licensed Liquor Stores Association; and, along with— 

Mr. Jacob H. Steinberg, of New York City, for David Herman and 
George Winkler. 

House, Moses & Holmes, of Little Rock, Ark., for Harold Lawson 
and Carl E. Bopp. 

Mr. Charles FE. Markeles, of Atlanta, Ga., for Jack Posner, Mr. L. 
Ehrman, and Atlanta Retail Liquor Package Stores Association. 

Shapiro & Sikawitt, of Bronx, N. Y., for Adolph Halperin, Murray 
Bernhard, Sidney Weisfeld, and Bronx Wine & Liquor Stores Asso- 
ciates, Inc. 

- Costello & Gorman, of Syracuse, N. Y., for Paul V. O’Neill, Fred J. 
Larock, and Central New York Liquor Dealers Association. 

Mr. Philip A. Mylod, of Poughkeepsie, N. Y., for George Amato, 
Frank Degilio, and Dutchess County Retail Liquor Dealers Asso- 
ciation. 

Mr. Jacob Ark, of Rochester, N. Y., for Joseph B. Roach, J. Leo 
McGreal, and Genesee Valley Retail Liquor Stores Association. 

Levene & Levene, of Binghamton, N. Y., for Thomas J. McAvoy, and 
Abraham Aron; and Southern Tier Retail Liquor Stores Association ; 
and, along with— 

Mr. Leo M. Cooney and Mr. Theodore Jaffee, of Providence, R. I., 
for Aaron Bilgor. 

Boyce, Warren & Fairbank, of Sioux Falls, S. Dak., for Thomas 
Gafiney, Edward Townsend, and South Dakota Retail Liquor Dealers 
Association. 

Mr. Willkam C. Egan, of Fairlawn, N. J., for William G. Wellhofer, 
John J. Callahan, and Neil F. Deighan; and, along with— 

Mr. William P. Murtagh, of Jersey City, N. J., for New Jersey Li- 
censed Beverage Association and National Council of State Liquor 
Dealers Association. 

Chase, Lyons & Honeycutt, of Minneapolis, Minn., for Minnesota 
Council of Wine & Spirits Merchants, Inc. 
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Mr. Joseph L. Regan, of Boston, Mass., for Massachusetts Federation 
of Retail Package Stores Association. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that the respondents 
named and referred to in the caption hereof have violated the provi- 
sions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrapu 1. Respondent, National Retail Liquor Package Stores 
Association, Inc., hereinafter referred to as respondent, National As- 
sociation, is a corporation organized, existing, and doing business un- 
der and by virtue of the laws of the State of New York, and has its 
office at 11 West Forty-second Street, New York, N. Y. It was or- | 
ganized in December 1933, or thereabouts, and is constituted of various 
State, county, municipal, and local retail liquor dealers’ associations 
or organizations connected with the retail wine, spirits, and liquor 
industry, which said associations are hereinafter referred to as mem- 
ber associations. It is now, and since its organization has been, en- 
gaged, among other things, in promoting the organization of local 
retail liquor dealers’ associations in various States of the United States 
and in the District of Columbia. 

‘Par. 2. Respondents, William Steinberg, Barney Needleman, Theo- 
dore A. Jaffee, Peter H. Agins, Ruth Schlanger, John Megson, I. E. 
Eber, and Gerald F. Dunne are president, first vice president, second 
vice president, treasurer, secretary, vice president, vice president, and 
chairman of the board of directors, respectively, of the aforesaid res- 
spondent, National Association. The members of said respondent, 
National Association, constitute a class so numerous as to make it im- 
practical to name all of them as parties respondent herein. However, 
in addition to the members of respondent, National Association, specif- 
ically named herein as respondents, all members of respondent, Na- 
tional Association, are made parties respondent herein as a class, of 
which respondents, William Steinberg, Barney Needleman, Theodore 
A. Jaffee, Peter H. Agins, Ruth Schlanger, are representative of the 
entire membership of said respondent, National Association, not specif- 
ically named herein as respondents. 

Par. 3. The directors of respondent, National Association, are re- 
spondents Fred Scharfenstein, M. H. Block, J. Fitzsimmons, Irving 
Wilchins, Manuel Linsky. Joseph li. Regan, 8. J. Kahn. Henrv Me- 
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Cusker, Abe Shapiro, Adam Gardner, Theodore I. Taylor, Charles O. 
Needles, Gerald Rosenberg, Sam Rosen, Paul Pickett, A. P. Nolander, 
Joe Gordon, G. Wagner, David Shir, Adam Gordon, Phil Schwartz, 
Mel Flocks, Philip Ryan, J. Dworkus, R. J. Dwyer, Louis Brown, Tom 
Engle, A. L. Waldron, William Weber, Bill Stein, and Ashton Blum. 

Respondent, Gerald F. Dunne, chairman of the board of directors 
of respondent, National Association, is also president of respondent, 
Federated Retail Liquor Dealers of King’s County, which said last- 
mentioned association is made up of a membership so numerous as to 
make it impractical to name all of them as respondents herein. How- 
ever, all members of said respondent, Federated Retail Liquor Dealers 
of King’s County, are made parties respondent herein as a class, of 
which said respondent, Gerald F. Dunne, is representative. 

Respondent, Fred Scharfenstein, director of respondent, National 
Association, is also president of respondent, Retail Liquor Dealers 
Association of Louisiana, which said last-mentioned association is 
made up of a membership so numerous as to make it impractical to 
name all of them as respondents herein. However, all members of 
said respondent, Retail Liquor Dealers Association of Louisiana, are 
made parties respondent herein as a class, of which said respondent, 
Fred Scharfenstein, is representative. 

Respondent, M. H. Block, director of respondent, National Associa- 
tion, is also executive secretary of respondent Colorado Package Liquor 
Association. 

Respondent, J. Fitzsimmons, director of respondent, National Asso- 
ciation, 1s also president of respondent, New Jersey Retail Liquor 
Package Stores Association, which said last-mentioned association is 
made up of a membership so numerous as to make it impractical to 
name all of them as respondents herein. However, all members of said 
respondent, New Jersey Retail Liquor Package Stores Association, are 
made parties respondent herein as a class, of which said respondent, 
J. Fitzsimmons, is representative. 

Respondent, Irving Wilchins, director of respondent, National As- 
sociation, 1s also president of respondent, Illinois Retail Liquor Pack- 
age Stores Association, which said last-mentioned association is made 
up of a membership so numerous as to make it impractical to name all 

{them as respondents herein. However, all members of said respond- 
ent, Lilinois Retail Liquor Package Stores Association, are made par- 
ties respondent herein as a class, of which said respondent, Irving Wil- 

chins, is representative. 

RAE pba Manuel Lipsky, director of respondent, National Asso- 
ciation, is also president of respondent, D. C. Retail Liquor Dealers 
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Association, which said last-mentioned association is made up of a 
membership so numerous as to.make it impractical to name all of them 
as respondents herein. However, all members of said respondent, D. C. 
Retail Liquor Dealers Association, are made parties respondent herein 
as a Class, of which said respondent, Manuel Lipsky, is representative. 

Respondent, Joseph L. Regan, director of respondent, National As- 
sociation, is also president of respondent, Massachusetts Federation of 
Retail Package Stores Association, which said last-mentioned associa- 
tion is made up of a membership so numerous as to make it impractical 
to name all of them as respondents herein. However, all members of 
said respondent, Massachusetts Federation of Retail Package Stores 
Association, are made parties respondent herein as a class, of which 
said respondent, Joseph L. Regan, is representative. 

Respondent, S. J. Kahn, director of respondent, National Associg- 
tien, 1s also secretary of respondent, Wisconsin Retail Liquor Dealers 
Association, which said last-mentioned association is made up of a 
membership so numerous as to make it impractical to name all of them 
as respondents herein. However, all members of said respondent, Wis- 
consii Retail Liquor Dealers Association, are made parties respondent 
herein as a class, of which said respondent, S. J. Kahn, is 
representative. 

Respondent, Henry McCusker, director of respondent, National 
Association, is also president of respondent, Rhode Island Retail 
Liquor Dealers Association, which said last-mentioned association is 
made up of a membership so numerous as to make it impractical to 
name all of them as respondents herein. However, all members of 
said respondent, Rhode Island Retail Liquor Dealers Association, are 
made parties respondent herein as a class, of which said respondent, 
Henry McCusker, is representative. 

Respondent, Abe Shapiro, director of respondent, National Asso- 
ciation, is also president of respondent, Long Island Wine & Liquor 
Dealers Association, which said last-mentioned association is made up 
of a membership so numerous as to make it impractical to name all 
of them as respondents herein. However, all members of said re- 
spondent, Long Island Wine & Liquor Dealers Association, are made 

‘parties respondent herein as a class, of which said respondent, Abe 
Shapiro, is representative. 

Respondent, Adam Gander, director of respondent, National Asso- 
ciation, is also president of respondent, Capitol District Liquor Stores 
Association, Inc., which said last-mentioned association is made up 
of a membership so numerous as to make it impractical to name all 
of them as respondents herein. However, all members of said re- 
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spondent, Capitol District Liquor Stores Association, Inc., are made 
parties respondent herein as a class, of which said respondent, Adam 
Gander, is representative. 

Respondent, Theodore I. Taylor, director of respondent, National | 
Association, is also executive secretary of respondent, Connecticut 
Retail Liquor Package Stores Association, which said last-mentioned 
association is made up of a membership so numerous as to make it im- 
practical to name all of them as respondents herein. However, all 
members of said respondent, Connecticut Retail Liquor Package 
Stores Association, are made parties respondent herein as a class, of 
which said respondent, Theodore I. Taylor, is representative. 

Respondent, Charles O. Needles, director of respondent, National 
Association, is also secretary of respondent, Baltimore Retail Liquor 
Dealers Association, which said last-mentioned association is made 
up of a membership so numerous as to make it impractical to name 
all of them as respondents herein. However, all members of said 
respondent, Baltimore Retail Liquor Dealers Association, are made 
parties respondent herein as a class, of which said respondent, Charles 
O. Needles, is representative. 

Par. 4. Respondent, John Megson, vice president of respondent, 
National Association,'is also president of respondent, Minnesota 
Council of Wine & Spirits Merchants, Inc., which said last-mentioned - 
association is made up of a membership so numerous as to make it 
impractical to name all of them as respondents herein. However, all 
members of said respondent, Minnesota Council of Wine & Spirits 
Merchants, Inc., are made parties respondent herein as a class, of 
which said respondent, John Megson, is representative. 

Respondent, I. E. Eber, vice president of respondent, National 
Association, is also president of respondent, Colorado Package Liquor 
Association, which said last-mentioned association is made up of a 
membership so numerous as to make it impractical to name all of them 
as respondents herein. However, all members of said respondent, 
Colorado Package Liquor Association, are made parties respondent 
herein as a class, of which said respondent, I. E. Eber, is representative. 

Among the members of respondent, National Association, are re- 
spondents, Connecticut Retail Liquor Package Stores Association, 
Greater New York Licensed Liquor Stores Association, D. C. Retail 
Liquor Dealers Association, and New Jersey Retail Liquor Package 
Stores Association, all of which are trade associations constituted of 
members engaged in the retailing of wines, spirits, and liquors. 

Par. 5. Respondents, Harold Lawson and Car] E. Bopp, are presi- 
dent and secretary, respectively, of respondent, Arkansas Retail 
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Liquor Dealers Association, the members of which constitute a class 
so numerous as to make it impractical to name all of them as respond- 
ents herein. However, all members of said respondent, Arkansas 
Retail Liquor Dealers Association, are made parties respondent herein 
as a class, of which respondents, Harold Lawson and Carl E. Bopp, 
are representative of the whole. 

Respondent, William E. Stern, is treasurer of respondent, Colorado 
Package Liquor Association. 

Respondent, Edward Broff, is president of respondent, Connecticut 
Retail Liquor Package Stores Association. 

Respondent, Richard Birch, is secretary of respondent, Illinois 
Retail Liquor Package Stores Association. 

Respondents, Jack Posner and M. L. Ehrman, are president and 
secretary, respectively, of respondent, Atlanta Retail Liquor Package 
Stores Association, the members of which constitute a class so nu- 
merous as to make it impractical to name all of them as respondents 
herein. However, all members of said respondent, Atlanta Retail 
Liquor Package Stores Association, are made parties respondent 
herein as a class, of which respondents, Jack Posner and M. L. Ehr- 
man, are representative of the whole. 

Respondent, R. G. Drown, Jr., is secretary of respondent, Retail 
Liquor Dealers Association of Louisiana, the members of which con- 
stitute a class so numerous as to make it impractical to name all of 
them as respondents herein. However, all members of said respond- 
ent, Retail Liquor Dealers Association of Louisiana, are made parties 
respondent herein as a class, of which respondent, R. G. Drown, Jr., 
is representative of the whole. 

Respondent, Edward Ogle, is president of respondent, Indiana 
Retail Liquor Dealers Association, the members of which constitute 
a class so numerous as to make it impractical to name all of them 
respondents herein. However, all members of said respondent, In- 
diana Retail Liquor Dealers Association, are made parties respondent 
herein as a class, of which respondent, Edward Ogle, is representative 
of the whole. 

Respondent, Samuel Levey, is secretary of respondent, Massachu- 
setts Federation of Retail Package Stores Association. 

Respondent, Fred Garling, is executive secretary of respondent, 
Minnesota Council of Wine and Spirits Merchants, Inc. 

Respondent, R. W. Schwartz, is secretary of respondent, Capitol 
District Liquor Stores Association, Inc. 

Respondents, Adolph Halperin, Murray Bernhard, and Sidney 
Weisfeld are president, treasurer, and secretary, respectively, of re- 
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spondent, Bronx Wine & Liquor Stores Associates, Inc., the mem- 
bers of which constitute a class so numerous as to make it imprac- 
tical to name all of them as respondents herein. However, all mem- 
bers of said respondent, Bronx Wine & Liquor Stores Associates, 
Inc., are made parties respondent herein as a class, of which respond- 
ents, Adolph Halperin, Murray Bernhard, and Sidney Weisfeld, - 
are representative of the whole. 

Respondents, Paul V. O'Neill and Fred J. Larock, are president 
and secretary, respectively, of respondent, Central New York Liquor 
Dealers Association, the members of which constitute a class so nu- 
merous as to make it impractical to name all of them as respondents 
herein. However, all members of said respondent, Central New York 
Liquor Dealers Association, are made parties respondent herein as 
a class, of which respondents, Paul V. O’Neill and Fred J. Larock, 
are representative of the whole. 

Respondent, Marcel Krone is secretary of respondent, Federated 
Liquor Dealers of King’s County, the members of which constitute a 
class so numerous as to make it impractical to name all of them as 
respondents herein. However, all members of said respondent, Hed- 
erated Liquor Dealers of King’s County, are made parties respondent 
herein as a class, of which respondent, Marcel Krone, is. representa- 
tive of the whole. 

Respondents, David Herman and George Winkler, are president 
and secretary, respectively, of respondent, Greater New York Li- 
censed Liquor Stores Association, the members of which constitute 
a class so numerous as to make it impractical to name all of them 
as respondents herein. However, all members of said respondent, 
Greater New York Licensed Liquor Stores Association, are made 
parties respondent herein as a class, of which respondents, David 
Herman and George Winkler, are representative of the whole. 

Respondents, George Amato and Frank Degilio, are president and 
secretary-treasurer, respectively, of respondent, Dutchess County Re- 
tail Liquor Dealers Association, the members of which constitute a 
class so numerous as to make it impractical to name all of them as 
respondents herein. However; all members of said respondent, 
Dutchess County Retail Liquor Dealers Association, are made 
parties respondent herein as a class, of which respondents, George 
Amato and Frank Degilo, are representative of the whole. 

Respondent, Harry L. Dougherty, is secretary of respondent, Long 
Island Wine & Liquor Dealers Association. 

Respondents, Leon Wylegalo and William. Tenjost, are president 
and secretary, respectively, of respondent Retail Liquor Stores Asso- 
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ciation of Western New York, the members of which constitute 2 
class so numerous as to make it impractical to name all of them as 
respondents herein. However, all members of said respondent, Re- 
tail Liquor Stores Association of Western New York, are made 
parties respondent herein as a class, of which respondents, Leon 
Wylegalo and William Tenjost, are representative of the whole. 

Respondents, Joseph B. Roach and J. Leo McGreal, are president 
and secretary, respectively, of respondent, Genesee Valley Retail 
Liquor Stores Association, the members of which constitute a class 
so numerous as to make it impractical to name all of them as respond- 
ents herein. However, all members of said respondent, Genesee 
Valley Retail Liquor Stores Association, are made parties respondent 
herein as a class, of which respondents, Joseph B. Roach and J. Leo 
McGreal, are representative of the whole. 

Respondents, Thomas J. McAvoy, Paul Hilbert, and Abraham Aron, 
are president, secretary, and treasurer, respectively, of respondent, 
Southern Tier Retail Liquor Stores Association, the members of which 
constitute a class so numerous as to make it impractical to name all 
of them as respondents herein. However, all members of said re- 
spondent, Southern Tier Retail Liquor Stores Association, are made 
parties respondent herein as a class, of which respondents, Thomas 
J. McAvoy, Paul Hilbert, and Abraham Aron, are representative 
of the whole. 

Respondents, Abe Levine and Joseph Gioffre, are president and 
secretary, respectively, of respondent, Westchester Package Stores 
Association, the members of which constitute a class so numerous as 
to make it impractical to name all of them as respondents herein. 
However, all members of said respondent, Westchester Package Stores 
Association, are made parties respondent herein as a class, of which 
respondents, Abe Levine and Joseph Gicffre, are representative of 
the whole. 

Respondents, Phil Taylor and Leon Seidman, are president and 
executive secretary, respectively, of respondent, Louisville Retail 
Liquor Package Stores Association, the members of which constitute 
a class so numerous as to make it impractical to name all of them 
as respondents herein. However, all members of said respondent, 
Louisville Retail Liquor Package Stores Association, are made parties 
respondent herein as a class, of which respondents, Phil Taylor and 
Leon Seidman, are representative of the whole. 

Respondent, Aaron Bilgor, is secretary of respondent, Rhode Island 
Retail Liquor Dealers Association, the members of which constitute a 
class so numerous as to make it impractical to name all of them as 
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respondents herein. However, all members of said respondent, Rhode 
Island Retail Liquor Dealers Association, are made parties respondent 
herein as a class, of which respondent, Aaron Bilgor, is representative 
of the whole. 

Respondents, Thomas Gaffney and Edward Townsend, are president 
and secretary, respectively, of respondent, South Dakota Retail Liquor 
Dealers Association, the members of which constitute a class so 
numerous as to make it impractical to name all of them as respondents 
herein. However, all members of said respondent, South Dakota 
Retail Liquor Dealers Association, are made parties respondent 
herein as a class, of which respondents, Thomas Gaffney and Edward 
Townsend, are representative of the whole. 

Respondent, A. Bernard Cohn, is president of respondent, Wiscon- 
sin Retail Liquor Dealers Association. 

Respondent, A. V. Rettaliata, is president of respondent, Baltimore 
Retail Liquor Dealers Association. 

Respondent, William G. Wellhofer, is an officer of respondent, New 
Jersey Licensed Beverage Association. 

Respondents, Herman Silverstein, John J. Callahan, and John J. 
Daly, are officers of respondents, National Council of State Liquor 
Dealers Association, the members of which constitute a class so numer- 
ous as to make it impractical to name all of them as respondents herein. 
However, all members of said respondent, National Council of State 
Liquor Dealers Association, are made parties respondent herein as a 
class, of which respondents, Herman Silverstein, John J. Callahan, 
and John J. Daly, are representative of the whole. 

Respondent, Neil F. Deighan, an officer of respondent, National 
Council of State Liquor Dealer's Association, is also president of re- 
spondent, New Jersey Licensed Beverage Association, the members 
of which constitute a class so numerous as to make it impractical to 
name all of them as respondents herein. However, all members of 
said respondent, New Jersey Licensed Beverage Association, are made 
parties respondent herein as a class, of which respondent, Neil F. 
Deighan, is representative of the whole. 

Par. 6. The member associations of respondent, National Associa- 
tion, are the following respondents, viz: 

Minnesota Council of Wine and Spirits Merchants, Inc. 
Colorado Package Liquor Association. 

Federated Retail Liquor Dealers of King’s County. 

Retail Liquor Dealers Association of Louisiana. 

New Jersey Retail Liquor Package Stores Association. 
Illinois Retail Liquor Package Stores Association. 
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D. C. Retail Liquor Dealers Association. 

Massachusetts Federation of Retail Package Stores Association. 
Wisconsin Retail Liquor Dealers Association. 

Rhode Island Retail Liquor Dealers Association. 

Long Island Wine and Liquor Dealers Association. 
Capitol District Liquor Stores Association, Inc. 
Connecticut Retail Liquor Package Stores Association. 
Baltimore Retail Liquor Dealers Association. 

Arkansas Retail Liquor Dealers Association. 

Atlanta Retail Liquor Package Stores Association. 
Indiana Retail Liquor Dealers Association. 

Bronx Wine & Liquor Stores Associates, Inc. 

Central New York Liquor Dealers Association. 

Greater New York Licensed Liquor Stores Association. 
Dutchess County Retail Liquor Dealers Association. 
Retail Liquor Stores Association of Western New York. 
Genesee Valley Retail Liquor Stores Association. 
Southern Tier Retail Liquor Stores Association. 
Westchester Package Stores Association. 

Louisville Retail Liquor Package Stores Association. 
South Dakota Retail Liquor Dealers Association. 

New Jersey Licensed Beverage Association. 

National Council of State Liquor Dealers Association. 

The said member associations are composed of retail dealers in 
wines, spirits, and liquors who purchase such products in commerce 
between and among the various States of the United States, the Terri- 
tories thereof, and in the District of Columbia for resale, and such 
wines, spirits, and liquors, when purchased by them, are shipped to 
them by the sellers thereof from the places of business of such sellers 
located in States other than the States in which the aforesaid retail 
dealers have their places of business; and there is now, and for more 
than 5 years last past has been, a constant current of trade and com- 
merce in the purchase by the said retail dealers of wines, spirits, and 
liquors. Such retail dealer members of said member associations are 
also now engaged, and for more than 5 years last past have been 
engaged, in the resale of wines, spirits, and liquors between and 
among the various States of the United States, the Territories thereof, 
and in the District of Columbia, and cause such wines, spirits, and 
liquors, when sold by them, to be transported from their respective 
places of business to the purchasers thereof, some located in States 
of the United States other than those in which such retail dealer 
members have their respective places of business, in the Territories 
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thereof, and in the District of Columbia; and there is now, and for 
more than 5 years last past has been, a constant current of trade and 
commerce by such retail dealers, between and among the various 
States of the United States, the Territories thereof, and in the Dis- 
trict of Columbia. The retail dealers constituting the respondent 
member associations constitute a group so large and influential in the 
trade as to be able to influence the flow of wines, spirits, and liquors 
within, to and from the various States and localities in which such 
retail dealers_are located. The volume of trade and commerce done 
by the members of respondent member associations constitutes an im- 
portant part of the trade and commerce of the United States m wines, 
spirits, and liquors. The trade area in which the members of the 
said respondent member associations do business is a large and im- 
portant outlet and market for the sale of wines, spirits, and liquors, 
and the volume of business done by the members of respondent member 
associations is a substantial part of all the business done by retailers 
of wines, spirits, and liquors in the various localities in which said 
members of said respondent member associations have their respective 
places of business. The retail dealers constituting the respondent 
member associations would be in free and active price competition with 
one another and with other retail liquor dealers in their respective lo- 
calities who are not members of said associations, but for the unlaw- 
ful agreement, combination, understanding, and conspiracy herein- 
alter described. 

Par. 7. The respondents named in paragraphs 1, 2, 3, 4, 5, and 6 
hereof, by and through the means of respondent National Associa- 
tion, in 1933 or thereabouts entered into and have since carried out 
and are still carrying out an agreement, combination, understanding, 
and conspiracy among themselves for the purpose and with the effect 
of eliminating price competition among themselves in the resale of 
wines, spirits, and liquors in commerce between and among the various 
States of the United States, the Territories thereof, and in the District 
of Columbia, for the purpose and with the effect of increasing their 
profits in the resale of wines, spirits, and liquors, and for the purpose 
and with the effect.of fixing prices at which manufacturers, importers, 
and wholesalers of wines, spirits, and liquors shall sell such products. 
Pursuant to and for the purpose of carrying out the aforesaid agree- 
ment, combination, understanding, and conspiracy, and of making 
it effective, the respondents, among other things, have done the follow- 
ing: 

1. By agreement among themselves, have fixed and maintained uni- 
form prices for the resale by them of wines, spirits, and liquors. 
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2. Have agreed among themselves to fix; and pursuant to such agree- 
ment have fixed, under threat of boycott, the prices at which manu- 
facturers and importers of wines, spirits, and liquors shall sell their 
products, the prices at which wholesalers thereof shall resell, and the 
prices at which said respondents shall resell, such products. 

3. Have agreed among themselves to compel, and pursuant to such 
agreement have compelled, under threat of boycott, and have sought to 
compel, under threat of boycott, manufacturers and importers of 
wines, spirits, and liquors to sell such products in States having fair 
trade acts, only under resale price maintenance contracts, and at prices 
and differentials fixed by the respondents. 

4. Have agreed among themselves to compel, and pursuant to such 
agreement have compelied and sought to compel, under threat of boy- 
cott, manufacturers, importers, and wholesalers of wines, spirits, and 
liquors not to sell to retailers reselling or offering to resell wines, 
spirits, and liquors at prices less than those fixed by the aforesaid mem- 
bers of respondent National Association and fixed by resale price main- 
tenance contracts, in States having fair trade acts, 

5. Have agreed among themselves to compel, and pursuant to such 
agreement have compelled and have sought to compel, under threat 
of boycott, manufacturers, importers, and wholesalers of wines, spirits, 
and liquors not to sell to retailers reselling and offering to resell wines, 
spirits, and liquors at prices less than those fixed by the aforesaid mem- 
bers of said respondent National Association. 

6. Have agreed among themselves to compel, and pursuant to such 
agreement have compelled and have sought to compel, under threat 
of boycott, manufacturers, importers, and wholesalers of wines, spirits, 
and liquors to grant to the members of said member associations uni- 
form discounts and allowances in the purchase by them of wines, spir- 
its, and liquors. 

7. Have agreed among themselves to compel, and pursuant to such 
agreement have compelled and haye sought to compel, under threat 
of boycott, manufacturers, importers, and wholesalers of wines, spir- 
its, and liquors to institute and prosecute suits against retailers for re- 
selling wines, spirits, and liquors at prices less than those provided for 
in fair trade contracts. 

8. Have agreed among themselves to spy upon, and pursuant to such 
agreement have spied upon and have reported to manufacturers, un- 
porters, and wholesalers of wines, spirits, and liquors, retailers resell- 
ing below the prices fixed by them, and have demanded, under threat of 
boycott, that such manufacturers, importers, and wholesalers refuse 
to supply further such price-cutting retailers. 
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9. Have agreed among themselves to bring about, and pursuant to 
such agreement have attempted to bring about the revocation or sus- 
pension of the licenses of retailers reselling wines, spirits, and liquors 
at prices lower than those fixed by the members of the member asso- 
ciations. 

Par. 8. The acts and practices of the respondents as herein alleged 
are all to the prejudice of the public; have a dangerous tendency to 
and have actually hindered and prevented price competition between 
and among respondents in the resale of wines, spirits, and liquors in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act; have placed in respondents the power to control and en- 
hance prices; have increased the prices of wines, spirits, and liquors 
paid by the purchasing public; have created in the respondents a 
monopoly in the resale of wines, spirits, and liquors in such commerce ; 
have unreasonably restrained such commerce in wines, spirits, and 
liquors, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Rerort, Finprnes as To tHE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 20, 1940, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named and referred to in the caption hereof, charging them with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. Thereafter, the respondents, National Retail 
Liquor Package Stores Association, Inc., a corporation; I. E. Eber, 
individually and as vice president of National Retail Liquor Package 
Stores Association, Inc., and as president of, and as representative 
of the entire membership of, the Colorado Package Liquor Association ; 
M. H. Block, individually and as a director of National Retail Liquor 
Package Stores Association, Inc., and as executive secretary of Colo- 
rado Package Liquor Association; and William E. Stein (named in 
the complaint herein as William E. Stern), individually and as director 
of the National Retail Liquor Package Stores Association, Inc., and 
as treasurer of Colorado Package Liquor Association, filed their sepa- 
rate motions with the Commission asking leave to withdraw their 
answers heretofore filed and to file in lieu thereof a substiute answer 
admitting all the material allegations of fact set forth in the complaint 
and waiving all intervening procedure and further hearing as to 
said facts, which motions were duly granted by the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and substitute answers, and the 
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Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, National Retail Liquor Package Stores 
Association, Inc., is a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of New York and 
has its office at 11 West Forty-second Street, New York, N. Y. It was 
organized in December 1933 or thereabouts and at the time of the filing 
of the complaint herein was constituted of various State, county, 
municipal, and local retail liquor associations or organizations con- 
nected with the retail wine, spirits, and liquor industry. Since its 
organization it has been engaged, among other things, in promoting 
the organization of retail liquor dealers’ associations in various States 
of the United States and in the District of Columbia. 

Par. 2. At the time of the filing of the complaint herein, the mem- 
bership of respondent, National Retail Liquor Package Stores Asso- 
ciation, Inc., consisted of the following member associations: 

Minnesota Council of Wine and Spirits Merchants, Inc. 
Colorado Package Liquor Association. 

Federated Retail Liquor Dealers of Kings County. 

Retail Liquor Dealers Association of Louisiana. 

New Jersey Retail Liquor Package Stores Association. 
Illinois Retail Liquor Package Stores Association. 

D. C. Retail Liquor Dealers Association. 

Massachusetts Federation of Retail Package Stores Association. 
Wisconsin Retail Liquor Dealers Association. 

Rhode Island Retail Liquor Dealers Association. 

Long Island Wine & Liquor Dealers Association. 
Capitol District Liquor Stores Association, Inc. 
Connecticut Retail Liquor Package Stores Association. 
Baltimore Retail Liquor Dealers Association. 

Arkansas Retail Liquor Dealers Association. 

Atlanta Retail Liquor Package Stores Association. 
Indiana Retail Liquor Dealers Association. 

Bronx Wine & Liquor Stores Associates, Inc. 

Central New York Liquor Dealers Association. 

Greater New York Licensed Liquor Stores Association. 
Dutchess Gounty Retail Liquor Dealers Association. 
Retail Liquor Stores Association of Western New York. 
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Genesee Valley Retail Liquor Stores Association. 
Southern Tier Retail Liquor Stores Association. 
Westchester Package Stores Association. 

Louisville Retail Liquor Package Stores Association. 
South Dakota Retail Liquor Dealers Association. 
New Jersey Licensed Beverage Association. 

National Council of State Liquor Dealers Association. 

Par. 3. The individual respondents, I. E. Eber, M. H. Block, and 
William E. Stein, were, respectively, president, executive secretary, 
and treasurer of the Colorado Package Liquor Association, and, in 
addition thereto, I. E. Eber was president and M. H. Block and Wil- 
liam E. Stein were directors of respondent, National Retail Liquor 
Package Stores Association, Inc. 

Par. 4. The member associations of respondent, National Retail 
Liquor Package Stores Association, Inc., were in turn composed of 
retail dealers in wines, spirits, and liquors who purchased such prod- 
ucts in commerce among and between the various States of the United 
States, the territories thereof, and in the District of Columbia for 
resale, and such wines, spirits, and liquors, when purchased by them, 
were shipped to them by the sellers thereof from the places of busi- 
ness of such sellers located in States other than the States in which 
the aforesaid retail dealers have their places of business. There is 
now, and for more than 5 years last past has been, a constant current 
of trade and commerce in the purchase by said retail dealers of wines, 
spirits, and liquors. Such retail dealer members of said member 
associations were at the time of the filing of the complaint herein 
and prior thereto engaged in the resale of wines, spirits, and liquors 
between and among the various States of the United States and caused 
such wines, spirits, and liquors, when sold by them, to be transported 
from their respective places of business to the purchasers thereof, 
some located in States of the United States other than those in which 
such retail dealer members had their respective places of business, 
and there is now, and for more than 5 years last past has been, a 
constant current of trade and commerce by such retail dealers among 
and between the various States of the United States. The retail 
dealers constituting the respondent member associations constituted 
a group so large and influential in the trade as to be able to influence 
the flow of wines, spirits, and liquors within, to, and from the va- 
rious States and localities in which such retail dealers were located. 
The volume of trade and commerce done by the members of respond- 
ent member associations constituted an important part of the trade 
and commerce of the United States in wines, spirits, and liquors. 
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Lhe trade area in which the members of said respondent member 
associations do business is a large and important outlet and market 
for the sale of wines, spirits, and liquors, and the volume of business 
done by the members of respondent member associations was a sub- 
stantial part of all the business done by retailers of wines, spirits, 
and liquors in the various localities in which said members of said 
respondent member associations had their respective places of 
business. 

Par. 5. The Commission finds that the respondent, National Retail 
Liquor Package Stores Association, Inc., has entered into, continued, 
and carried out an agreement, understanding, combination, and con- 
spiracy with its members and others to act as a medium or central 
agency to fix and maintain uniform prices for wines, spirits, and 
liquors when sold by manufacturers, importers, and wholesalers and 
to fix and maintain uniform prices and to eliminate competition in 
the sale and distribution of wines, spirits, and liquors by retail liquor 
dealers who comprise the membership of the various member asso- 
ciations of respondent association and others who were not members. 

In furtherance of the aforesaid agreement, understanding, com- 
bination, and conspiracy and as a part thereof and for the purpose 
of making it effective, the respondent, National Retail Liquor Package 
Stores Association, Inc., in agreement with its membership associa- 
tions, their respective members, and others, acted as a medium or 
central agency and cooperated with and assisted said associations, 
the members thereof, and others to do and perform the following 
acts and practices: 

t. Fix and maintain uniform prices for the resale of wines, spirits, 
and liquors by retail liquor dealers who comprise the membership of 
the various member associations of respondent, National Association. 

2. Fix, under threat of boycott, the prices at which manufacturers 
and importers of wines, spirits, and liquors shall sell their products, 
the prices at which such wholesalers thereof shall resell, and the 
prices at whicli retail dealers shall resell such products. 

3. Compel or attempt to compel manufacturers and importers of 
wines, spirits, and liquors by threats of boycott to sell such products in 
States having fair trade acts only under resale-price-maintenance 
contracts and at prices and differentials fixed by the respondent, Na- 
tional Association, and its members. 

4. Compel or attempt to compel nianufacturers, importers, and 
wholesalers of wines, spirits, and liquors by threats of boycott not to 
sell to retailers reselling or offering to resell wines, spirits, and liquors 
at prices less than those fixed by the members of respondent, National 
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Association, and fixed by resale-price-maintenance contracts in States 
having fair trade acts. te 

5. Compel or attempt to compel manufacturers, importers, and 
wholesalers of wines, spirits, and liquors by threats of boycott not to 
sell to retailers reselling and offering to resell wines, spirits, and 
liquors at prices less than those fixed by the members of respondent, 
National Association. - 

6. Compel or attempt to compel manufacturers, importers, and 
wholesalers of wines, spirits, and liquors by threats of boycott to grant 
to the members of the member associations of respondent, National 
Association, uniform discounts and allowances in the purchase by 
them of wines, spirits, and liquors. 

7. Compel or attempt to compel manufacturers, importers, and 
wholesalers of wines, spirits, and liquors by threats of boycott to in- 
stitute and prosecute suits against retailers for reselling wines, spirits, 
and liquors at prices less than those provided for in fair trade 
contracts. 

8. Spy upon, and report to manufacturers, importers, and whole- 
salers of wines, spirits, and liquors, retailers reselling below the prices 
fixed by them, and demand, under threats of boycott, that such manu- 
facturers, importers, and wholesalers refuse to supply further such 
price-cutting retailers. 

9. Bring about and attempt to bring about the revocation or suspen- 
sion of the licenses of retailers reselling wines, spirits, and liquors at 
prices lower than those fixed by the members of the member associa- 
tions. 

Par. 6. The capacity, tendency, and effect of the aforesaid agree- 
ment, understanding, combination, and conspiracy and the acts and 
practices performed thereunder and in connection therewith by the 
respondent, National Retail Liquor Package Stores Association, Inc., 
in agreement with its membership associations and acting as a medium 
or central agency to cooperate with and assist said associations, the 
members thereof, and others, have been, and are, to hinder and prevent 
price competition in the sale and distribution of wines, spirits, and 
liquors to the purchasing public and have placed in the respondent, 
National Retail Liquor Package Stores Association, Inc., and its mem- 
bers the power to control and enhance prices. 


CONCLUSION 


The aforesaid agreement, understanding, combination, and con- 
spiracy and the acts and practices performed thereunder or in con- 
nection therewith by the respondent, National Retail Liquor Package 
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Stores Association, Inc., and its members under the conditions and 
circumstances set forth are all to the prejudice of the public and of 
respondents’ competitors and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Inasmuch as the finding herein is limited to the acts and practices 
of the National Retail Liquor Package Stores Association, Inc., it is 
the opinion of the Commission that the complaint should be dis- 
missed without prejudice as to the remaining respondents, including 
the individual respondents I. E. Eber, M. H. Block, and William E. 
Stein. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answers 
filed by the respondents, National Retail Liquor Package Stores Asso- 
ciation, Inc., a corporation; I. E. Eber, individually and as vice pres- 
ident of N coral Retail rte Pacbaee Stores Association, Inc., and 
as president of, and as representative of the entire temo rahip of, 
the Colorado cain Liquor Association; M. H. Block, Abroad alia 
and as a director of National Retail Liquor Package Stores Associa- 
tion, Inc., and as executive secretary of Colorado Package Liquor 
Association; and William E. Stein (named in the complaint herein as 
William E. Stern), individually and as director of National Retail 
Liquor Package Stores Association, Inc., and as treasurer of Colorado 
Package Liquor Association, in which substitute answers said respond- 
ents admit all the material allegations of fact set forth in said com- 
plaint and state that they waive all intervening procedure and further 
hearing as to said facts, and the Commission having made its findings 
as to the facts and its conclusion that the respondent, National Retail 
Liquor Package Stores Association, Inc., a corporation, has violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent National Retail Liquor Package 
Stores Association, Inc., a corporation, and its officers, directors, rep- 
resentatives, agents, and employees in connection with the sale and 
distribution of wines, spirits, and liquors in commerce as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from either directly or indirectly entering into, continuing, 
cooperating in, or carrying out any agreement, understanding, com- 
bination, or conspiracy with any one or more of its membership asso- 
ciations, their respective members, or others to act as a medium or 
central agency for the purpose of cooperating with or assisting said 


400 FEDERAL TRADE COMMISSION DECISIONS 
Order 43 F. TG. 


associations, the members thereof, or others to do or perform any of 
the following acts or practices: 

1. Establishing, fixing, or maintaining prices for wines, spirits, or 
liquors or adhering to or promising to adhere to the prices so fixed. 

2. Maintaining or attempting to maintain uniform prices for the 
resale of wines, spirits, and liquors by retail liquor dealers. 

3. Fixing, under threat of boycott, the prices at which manufactur- 
ers and importers of wines, spirits, and liquors shall sell their products, 
the prices at which such wholesalers thereof shall resell, and the prices 
at which retail dealers shall resell such products. 

4. Compelling or attempting to compel manufacturers and im- 
porters of wines, spirits, and liquors by threats of boycott to sell such 
products in States having fair trade acts only under resale-price-main- 
tenance contracts and at prices and differentials fixed by the respond- 
ent, National Retail Liquor Package Stores Association, Inc., and its 
members. 

5. Compelling or attempting to compel manufacturers, importers, 
and wholesalers of wines, spirits, and liquors by threats of boycott not 
to sell to retailers reselling or offering to resell wines, spirits, and 
liquors at prices less than those fixed by the members of respondent, 
National Retail Liquor Package Stores Association, Inc., and fixed by 
resale-price-maintenance contracts in States having fair trade acts. 

6. Compelling or attempting to compel manufacturers, importers, 
and wholesalers of wines, spirits, and liquors by threats of boycott not 
to sell to retailers reselling and offering to resell wines, spirits, and 
liquors at prices less than those fixed by the members of respondent, 
National Retail Liquor Package Stores Association, Inc. 

7. Compelling or attempting to compel manufacturers, importers, 
and wholesalers of wines, spirits, and liquors by threats of boycott to 
grant to retail liquor dealers who are members directly, or indirectly 
as members of membership associations of respondent, National Retail 
Liquor Package Stores Association, Inc., uniform discounts and allow- 
ances in the purchase by them of wines, spirits, and liquors. 

8. Compelling or attempting to compel manufacturers, importers, 
and wholesalers of wines, spirits, and liquors by threats of boycott to 
institute and prosecute suits against retailers for reselling wines, spir- 
its, and liquors at prices less than those provided for in fair-trade 
contracts, 

9. Spying upon, and reporting to manufacturers, Importers, and 
wholesalers, of wines, spirits, and liquors, retailers selling below the 
prices fixed by respondent, National Retail Liquor Package Stores 
Association, Inc., and its members, and demanding, under threats of 
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boycott, that such manufacturers, importers, and wholesalers refuse 
to supply further such price-cutting retailers. 

10. Bringing about or attempting to bring about the revocation or 
suspension of the licenses of retailers reselling wines, spirits, and 
liquors at prices lower than those fixed by respondent, National Retail 
Liquor Package Stores Association, Inc., and its members. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to the following-named respondents: William 
Steinberg, Barney Needleman, Theodore A. Jaffee, Peter H. Agins, 
Ruth Schlanger, John Megson, I. E. Eber, Gerald F. Dunne, Fred 
Scharfenstein, M. H. Block, J. Fitzsimmons, Irving Wilchins, Manuel 
Lipsky, Joseph L. Regan, S. J. Kahn, Henry McCusker, Abe Shapiro, 
Adam Gander, Theodore I. Taylor, Charles O. Needles, Gerald Rosen- 
berg, Sam Rosen, Paul Pickett, A. P. Nolander, Joe Gordon, G. Wag- 
ner, David Shir, Adam Gordon, Phil Schwartz, Mel Flocks, Philip 
Ryan, J. Dworkus, R. J. Dwyer, Louis Brown, Tom Engle, A. L. Wal- 
dron, William Weber, Bill Stein, Ashton Blum, Connecticut Retail 
Liquor Package Stores Association, Greater New York Licensed 
Liquor Stores Association, D. C. Retail Liquor Dealers Association, 
New Jersey Retail Liquor Package Stores Association, Harold Law- 
son, Carl E. Bopp, William E. Stein (named in the complaint as Wil- 
liam E. Stern), Edward Broff, Richard Birch, Jack Posner, M. L. 
Ehrman, R. G. Drown, Jr., Edward Ogle, Samuel Levey, Fred Garl- 
ing, R. W. Schwartz, Adolph Halperin, Murray Bernhard, Sidney 
Weisfeld, Paul V. O’Neill, Fred J. Larock, Marcel Krone, David 
Herman, George Winkler, George Amato, Frank Degilio, Harry L. 
Dougherty, Leon Wylegalo, William Tenjost, Joseph B. Roach, J. 
Leo McGreal, Thomas J. McAvoy, Paul Hilbert, Abraham Aron, Abe 
Levine, Joseph Gioffre, Phil Taylor, Leon Seidman, Aaron Bilgor, 
Thomas Gaffney, Edward Townsend, A. Bernard Cohn, A. V. Rettal- 
iata, William G. Wellhofer, Herman Silverstein, John J. Callahan, 
John J. Daly, Neil F. Deighan, Minnesota Council of Wine and Spirits 
Merchants, Inc., Colorado Package Liquor Association, Federated 
Retail Liquor Dealers of Kings County, Retail Liquor Dealers Asso- 
ciation of Louisiana, Illinois Retail Liquor Package Stores Associa- 
tion, Massachusetts Federation of Retail Package Stores Association, 
Wisconsin Retail Liquor Dealers Association, Rhode Island Retail 
Liquor Dealers Association, Long Island Wine & Liquor Dealers As- 
sociation, Capitol District Liquor Stores Association, Inc., Baltimore 
Retail Liquor Dealers Association, Arkansas Retail Liquor Dealers 
Association, Atlanta Retail Liquor Package Stores Association, In- 
diana Retail Liquor Dealers Association, Bronx Wine & Liquor Stores 
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Associates, Inc., Central New York Liquor Dealers Association, 
Dutchess County Retail Liquor Dealers Association, Retail Liquor 
Stores Association of Western New York, Genesee Valley Retail 
Liquor Stores Association, Southern Tier Retail Liquor Stores As- 
sociation, Westchester Package Stores Association, Louisville Retail 
Liquor Package Stores Association, South Dakota Retail Liquor 
Dealers Association, New Jersey Licensed Beverage Association, and 
National Council of State Liquor Dealers Association. 

It is further ordered, That the respondent, National Retail Liquor 
Package Stores Association, Inc., shall, within 60 days after service 
upon it of this order, file with the Commission a report in writing, set- 
ting forth in detail the manner and form in which it has complied 
with this order. 
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In THE MaATrerR oF 


CENTRAL UNIVERSITY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5326. Complaint, May 28, 1945—Decision, Apr. 21, 1947 


The term “University,” as generally understood and accepted by those engaged 
in the educational field and by the general public, designates an institution 
of higher learning with power to confer degrees, with an adequate resident 
faculty of learned persons possessing degrees in the subjects which they 
purport to teach, and with the necessary buildings equipped with libraries, 
laboratories, and other facilities for the instruetion of resident and non- 
resident students. 


Where a corporation long engaged in the competitive interstate sale and distri- 
bution of courses of study and instruction in various subjects, including 
Science, sociology, languages, education, history, and theology; through ad- 
vertisements in religious magazines, and in catalogs descriptive of the vari- 
ous courses of study and instruction offered by it— 

(a@) lI alsely represented and implied through use of the word “University” in its 
corporate name and in other ways through statements therein, that it was 
a university offering extension training in various subjects of higher learn- 
ing and had the necessary buildings, libraries, and laboratories, and a resi- 
dent faculty competent and qualified to teach the subjects described in its 
eatalogs; and that it was headed by a board of directors, an advisory board, 
and a faculty actively engaged in the management and administration of its 
affairs ; 

The facts being its business was that of a correspondence school and it was 
operated from the residence of and solely by its secretary; courses of in- 
struction were prepared by her and members of the faculty and mailed to 
enrollees, and, upon return, the answers were similarly sent to members 
of the faculty for review and correction; there was no resident faculty, the 
members being located in various cities and engaged in pursuits other than 
and in addition to the reviewing and correction of lessons of students en- 
rolled in its courses; it had no resident student body and no educational 
facilities such as libraries or laboratories; and neither the credits earned 
by its students nor the degrees conferred by it on them, were recognized by 
reputable accredited colleges or universities : 

(b) Represented and implied through a list of some 300 names entitled “Stu- 
dents and Graduates—A Partial List from Recent Years” that it had a 
large and substantial number of students ; 

The facts being that such “Partial List” included the names of a substantial 
number of persons who had purchased its courses many years prior to the 
issuance of the catalog in which such lists appeared, whereby the apparent 
size of its business and the number of students enrolled were grossly 


exaggerated ; 
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With tendency and capacity to mislead members of the purchasing public into 
the erroneous belief that such representations were true, and thereby induce 
the purchase of its courses: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


In a proceeding in which (a) the complaint alleged, among other things, that 
a correspondence school which designated itself a university and “a cor- 
respondence institute” was not an institute as said designation is under- - 
stood in the educational world, for the reason that it had none of the edu- 
cational facilities described in the complaint, namely, an adequate resident 
faculty of learned persons acting as instructors in the various branches of 
learning, and libraries and other facilities for the instruction of resident 
and nonresident students, and was not an organization for the promotion 
of learning, philosophy, arts and sciences, and in which (6) no proof was 
offered to show that the understanding of the word “institute” in educational 
circulars and by the general public corresponded to that alleged in the: 
complaint, there was no adequate basis in the record for findings upon 
said issue and none was made. 


As respects the charges, among others, that respondent correspondence school 
falsely represented that the credits earned by its students were equivalent 
to those of recognized colleges and universities and that degrees it conferred 
were recognized by such colleges and universities, no proof was offered in 
the proceeding that such representations were made by it, and, lacking 
adequate basis in the record for findings upon such issues, none were made. 


With regard to the charges, among others, that respondent corporate corre- 
spondence school had no power or authority to confer academic degrees, 
when in fact its corporate charter indicated that the conferring of appro- 
priate degrees would not be an ultra vires act, no finding was made upon 
such issue, lacking adequate basis in the record therefor. 

In a proceeding in which it was charged, among other things, that respondent 
correspondence school falsely represented that its students received instruc- 
tion by teachers especially qualified in the subjects offered in its catalog, 
but in which no proof was offered with respect thereto, no findings upon 
such issue, lacking adequate basis in the record therefor, were made. 

Before I/r. George Biddle, trial examiner. 
Mr, William L. Pencke for the Commission. 
Marsh & Marsh, of Indianapolis, Ind., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Central University 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of the said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
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hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. The respondent, Central University, is a corporation, 
organized, existing, and doing business under the laws of the State of 
Indiana, with its office and principal place of business at 6030 Lowell 
Avenue, in the city of Indianapolis and State of Indiana. 

Par. 2. Said respondent is now, and has been for more than 5 years 
last past, engaged in the sale and distribution in commerce between and 
among the various States of the United States and foreign countries of 
typewritten outlines of courses for the study of various subjects of 
higher learning, such as science, sociology, languages, education, his- 
tory, and theology, and hereinafter referred to as outline courses of 
study which said studies are pursued by correspondence through the 
medium of the United States mails. Respondent during the time 
aforesaid caused and does now cause its said outline courses of study 
to be transported from its said place of business in the State of 
Indiana to purchasers thereof located in the several States of the 
United States, other than the State of Indiana, and in foreign countries. 

Par. 3. There is now and has been at all times hereinafter men- 
tioned, a course of trade in said outline courses of study so sold and 
distributed by the respondent in commerce between the various States 
of the United States and foreign countries. 

There are other firms, corporations,. schools, and universities that 
have been and are engaged in offering for sale, selling, and transporting 
in commerce between and among the various States of the United 
States and foreign nations courses of study and instruction in the arts 
and sciences and general education, and respondent is engaged in 
substantial competition with such firms, schools, and universities in 
the sale of courses of study and instruction as herein set out. 

Par. 4. In the course and conduct of its business as aforesaid, re- 
spondent distributes to purchasers and prospective purchasers of its 
said outline courses of study catalogs descriptive of the various courses 
and subjects purported to be taught by it, which catalogs, among other 
things, contain the following statements and representations: 


CENTRAL UNIVERSITY 
A CORRESPONDENCE INSTITUTE 


The Institution consists of a Board of Directors, an Advisory Board, and a 
Faculty composed of instructors who are graduates of America’s outstanding 
colleges and universities, each member teaching the subject or subjects for 
which he is especially equipped. 

The University Extension idea which has been endorsed by leading educators 
both in Europe and America, is the foundation on which this school rests. 
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: our courses under the personal direction of interested teachers. 
Foreign students before conferring with the Secretary are often unneces- 
sarily discouraged because they do not understand the American system of 


evaluating eredits. 
Full credit will be given for all work of a passing grade done in other stand- 


ard and recognized colleges. 
The college offers courses of instruction leading to three degrees: Bachelor 
of Arts, Bachelor of Science (in Social Science or Education) and Bachelor 


of Theology. 

Central University offers graduate work in most of its departments which 
leads to the following degrees: Master of Arts, Bachelor of Divinity, Master 
of Theology, Doctor of Theology and Doctor of Philosophy. 

Under the heading “Faculty” in its said catalog, respondent lists 
the names of 17 individuals, together with the letters designating the 
degrees and the names of the educational institutions at which said 
degrees were earned; and under the heading: “Students and Gradu- 
ates—A Partial List from Recent Years” there are listed the names 
and addresses of approximately 300 persons. 

Par. 5. Through the use of the foregoing statements and repre- 
sentations and others of similar import and meaning not herein 
specifically set forth, respondent represents and implies that its busi- 
ness is a university offering extension training in higher subjects of 
learning; that it has the necessary buildings, libraries, and labora- 
tories and a resident faculty competent and especially qualified to 
teach the subjects described in said catalog; that said so-called wni- 
versity or institute is headed by a board of directors, an advisory 
board, and a faculty, actively engaged in the management, admin- 
istration, and operation of a university or institute: that the work 
done at its school is equivalent to that offered by extension divisions 
of standard universities, as endorsed by leading educators in Europe 
and America; that its students receive the personal attention and 
direction of instructors interested in the progress of said students; 
that the credits earned by its students are equivalent to those of 
standard and recognized colleges and universities; that it has the 
power and authority to confer academic degrees and that the same are 
recognized by standard accredited educational institutions, colleges, 
and universities; that the members of its faculty are resident, full- 
time instructors especially qualified to teach their respective subjects ; 
and that the list of names of students and graduates is a partial list, 
of such persons that have attended respondent’s school in recent 
years. 

Par. 6. In truth and in fact, said statements and representations 
as hereinabove described, are exaggerated, deceptive, and misleading. 
Respondent’s business is not a university which term is generally 


CENTRAL UNIVERSITY 407 
403 Complaint 


accepted and understood to mean an institution of higher learning, 
with power to confer degrees and an adequate resident faculty of 
learned persons acting as instructors in the various branches of learn- 
ing, and equipped with libraries, laboratories, and other facilities for 
the instruction of resident and nonresident students; nor is respond- 
ent’s business an institute as said designation is understood in the 
educational world for the reason that it has none of the educational 
facilities hereinabove described, and is not an organization for the 
promotion of learning, philosophy, arts, or sciences, but is solely 
engaged in the sale of outline courses of study by correspondence; 
respondent’s business is operated from the residence of its secretary 
and has none of the requisite personnel, equipment, and facilities to 
constitute either a university or an institute, and there are no admin- 
istrative officers or directors actively engaged in the operation of 
said school, its affairs being managed solely by said secretary. The 
members of the faculty listed in its said catalog are not resident 
instructors, but are located in various cities throughout the United 
States; many of said individuals have not been engaged in reviewing 
or correcting lessons of respondent’s students for a number of years, 
their time being devoted to pursuits other than teaching said students; 
students do not receive instruction by teachers especially qualified in 
the respective subjects offered in respondent’s catalog, in many in- 
stances the same instructor supervising the work in a number of 
different subjects. Not all of the academic degrees possessed by said 
members of the faculty were obtained from outstanding American 
universities and colleges. 

Neither respondent’s school nor any of the degrees conferred by it 
are recognized by standard accredited and recognized colleges, uni- 
versities, and accrediting organizations, nor are the credits earned by 
its students accepted or recognized by said educational and accrediting 
institutions. 

In truth and in fact, respondent was never authorized or empowered 
to confer academic degrees, any authority which it may have to issue 
documents under its charter being limited to the issuance of certifi- 
cates with respect to work completed by purchasers of said outline 
courses of study; and said certificates have never been, nor are they 
now recognized by, nor have they any merit in the educational world. 

The partial list of students and graduates contained in said catalog 
is not in fact composed of the names of students and graduates of 
recent years, but consists of the names of persons that had purchased 
respondent’s outline courses of study many years prior to the issuance 
and distribution of said catalog, and their inclusion in said list under 
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said heading creates the impression that the enrollment of students 
in respondent’s school is much greater than it is in fact. ; 

Par. 7. The misleading and deceptive acts and practices as herein- 
above set forth, all have the tendency and capacity to, and do mislead 
members of the purchasing public into the erroneous and mistaken 
belief that said statements and representations are true and to induce 
them to purchase respondent’s said outline courses of study and in- 
struction on account thereof. 

Par. 8. There are among competitors of respondent individuals, 
corporations, schools, and universities who sell and distribute courses 
of study and instruction in the arts and sciences to purchasers thereof 
in the various States of the United States and foreign countries who 
truthfully represent their said courses of study and instruction. As 
a result of said acts and practices of respondent, substantial trade in 
commerce has been unfairly diverted to respondent from respondent’s 
competitors. 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair and deceptive acts and 
practices in commerce and unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 28, 1945, issued and subse- 
quently served its complaint in this proceeding upon respondent, Cen- 
tral University, a corporation, charging it with the use of unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s answer 
thereto, certain facts were stipulated into the record and certain ex- 
hibits introduced in evidence at a hearing before an examiner of the 
Commission theretofore duly designated by it, and said stipulated facts 
and other evidence were duly recorded and filed in the office of the 
Commission, Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the complaint, answer, stipulated 
facts, and other evidence, report of the trial examiner, and briefs in 
support of and in opposition to the complaint (oral argument not 
having been requested) ; and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom. 
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Paracrapy 1. Respondent, Central University, is a corporation or- 
ganized in 1896 under the laws of the State of Indiana, with its office 
and principal place of business at 6030 Lowell Avenue, Indianapolis, 
Ind. Respondent is now, and for many years has been, engaged in the 
sale and distribution of courses of study and instruction in various 
subjects, including science, sociology, languages, education, history, 
and theology. 

Par. 2. In the course and conduct of its aforesaid business, re- 
spondent causes its said courses of instruction, when sold, to be trans- 
ported to purchasers thereof at their points of location in various 
States of the United States and in foreign countries, and maintains, 
and has maintained, a course of trade in said courses of instruction 
in commerce among and between various States. There are various 
firms, corporations, schools, and universities engaged in offering for 
sale and selling in interstate commerce courses of study and instruc- 
tion in subjects similar to those subjects in which courses are sold and 
distributed by respondent, and respondent is engaged in substantial 
competition with such firms, corporations, schools, and universities, 
in the sale of such courses of instruction. 

Par. 3. In order to promote the sale of its correspondence courses 
of study, respondent has caused small advertisements to be published 
in religious magazines and furnishes to purchasers and prospective 
purchasers of its courses of study catalogs descriptive of the various 
courses of study or instruction offered. The catalog thus used from 
1938 to March 1944 contains, among other statements and representa- 


tions, the following: 
CENTRAL UNIVERSITY 


A Correspondence Institute 
* * * * * * * 
The institution consists of a Board of Directors, an Advisory Board, and a 
Faculty composed of instructors who are graduates of America’s outstanding 
colleges and universities, each member teaching the subject or subjects for which 


che is especially equipped. 
* * * * * a * 


The University Extension idea, which has been endorsed by leading educators, 
both in Europe and America, is the foundation on which this school rests. 
* * * * * * * 
* * * oyr courses under the personal direction of interested teach- 


Pe) ey a 
Bin Ee Oe ee et 


Foreign students before conferring with the Secretary are often unnecessarily 
discouraged because they do not understand the American system of evaluating 


credits. 
ok I ee 


410 FEDERAL TRADE COMMISSION DECISIONS 
Findings 43 F. Tf. C. 


Full credit will be given for all work of a passing grade done in other standard 
and recognized colleges. 
ROMA BOAT eT AE ee 
The college offers courses of instruction leading to three degrees: Bachelor of 
Arts, Bachelor of Science (in Social Science or Education), and Bachelor of 


Theology. 
GRE Ee. Sot sae, 


Central University offers graduate work in most of its departments which 
leads to the following degrees: Master of Arts, Bachelor of Divinity, Master 
of Theology, Doctor of Theology, and Doctor of Philosophy. 

In its said catalog, under the heading “Faculty,” respondent lists 
the names of 17 individuals with letters designating the degrees and 
the names of the institutions at which such degrees were earned ; and 
under the heading “Students and Graduates—A Partial List from 
Recent Years” there are listed the names and addresses of approxi- 
mately 300 persons. The catalog used beginning in 1944 is substan- 
tially the same, except that it lists only 8 faculty members and the 
degrees offered are bachelor of arts, bachelor of theology, master of 
theolagy, and doctor of theology. 

Par. 4. Through the use of the statements and representations set 
forth above, and others similar thereto but not specifically set out 
herein, respondent represents and implies that it is a university offer- 
ing extension training in various subjects of higher learning; that it 
has the necessary buildings, libraries, and laboratories, and a resident 
faculty competent and qualified to teach the subjects described in its 
catalog; that it is headed by a board of directors, an advisory board, 
and a faculty actively engaged in the management and administra- 
tion of its affairs. By means of the list of some 300 names, entitled 
“Students and Graduates—A Partial List from Recent Years,” re- 
spondent represents and implies that it has a large and substantial 
number of students. 

Par. 5. As a matter of fact, respondent is not a university. The 
term “university,” as generally understood and accepted by those en- 
gaged in the educational field and by the general public, designates 
an institution of higher learning with power to confer degrees; with 
an adequate resident faculty of learned persons possessing degrees 
in the subjects which they purport to teach; and with the necessary 
buildings equipped with libraries, laboratories, and other facilities 
for the instruction of resident and nonresident students. Respond- 
ent’s business is that of a correspondence school and is operated from 
the residence of and solely by its secretary, Miss Dorothy Morlan. 
The courses of study and instruction are prepared by Miss Morlan 
and members of the faculty and are mailed to enrollees, who return 
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the answers by mail, and these are mailed to members of the faculty 
for review and correction. There is no resident faculty, its members 
being located in various cities and engaged in pursuits other than and 
in addition to the reviewing and correction of lessons of students en- 
rolled in respondent’s courses. Respondent has no resident student 
bedy and no educational facilities such as libraries, laboratories, or 
staff of resident teachers. Neither the credits earned by its students 
nor the degrees conferred by respondent on its students are recog- 
nized by reputable, accredited colleges or universities. The so-called 
“Partial List of Students and Graduates in Recent Years” includes 
the names of a substantial number of persons who purchased respond- 
ent’s courses of study many years prior to the issuance and distribu- 
tion of the catalog in which such list appeared, and by reason of this 
fact grossly exaggerates the apparent size of respondent’s business 
and the number of students enrolled. A comparison of the receipts 
from the sale of courses of instruction and the fees charged for such 
courses indicates an enrollment much smaller than that which would 
be represented by the listing under the heading heretofore described. 

Par. 6. With respect to the charge made that respondent is not 
an institute, proof was not offered to show that the understanding of 
the word “institute” in educational circles and by the general public 
corresponds to such understanding as alleged in the complaint. In 
the case of the charges that respondent falsely represented that the 
credits earned by its students are equivalent to those of standard, 
recognized colleges and universities and that the degrees it confers 
are recognized by standard accredited colleges and universities, proof 
was not offered that such representations were made by respondent. 
With regard to the charge that respondent has no power or authority 
to confer academic degrees, respondent’s corporate charter indicates 
that the conferring of appropriate degrees would not be an ultra vires 
act. No proof was offered upon the charge that respondent falsely 
represented that its students receive instruction by teachers especially 
qualified in the subjects offered in respondent’s catalog. There is no 
adequate basis in the record for findings upon the issues mentioned 
in this paragraph, and none are made. 

Par. 7. The acts and practices of respondent as herein found have 
the tendency and capacity to mislead members of the purchasing pub- 
lic into the erroneous and mistaken belief that such statements and 
representations are true, and to induce the purchase of respondent’s 
courses of study and instruction as a result of such erroneous belief. 
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The acts and practices of respondent as herein found are all to” 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
certain facts stipulated into the record and other evidence taken before 
an examiner of the Commission theretofore duly designated by it, 
report of the trial examiner, and briefs of counsel (oral argument 
not having been requested) , and the Commission having made its find- 
ings as to the facts and its conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That respondent, Central University, a corporation, 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of its courses of study or instruction in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Using the word “university,” or any abbreviation or simulation 
thereof, as a part of respondent’s corporate name or as a part of the 
name of respondent’s school, or representing or implying in any man- 
ner that respondent’s school is a university. 

2. Representing, directly or by implication, that respondent’s school 
is a larger institution than it im fact is, or that it has more complete 
educational facilities or a larger student enrollment than is the fact. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which it has com- 
plied with this order. 

Commissioner Mason not participating. 
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CHARLES W. SCHUTTE AND JANET M. SCHUTTE, TRAD- 
ING AS SCHUTTE LABORATORIES AND SCHUTTE CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5382. Complaint, Sept. 14, 1945—Decision, Apr. 22, 1947 


Where two partners engaged in the interstate sale and distribution of certain 
preparations intended for use in exterminating rats and mice and other 
animals and designated as “Rat Deth,” “Schutte’s Liquid Red Squill,” “Mouse 
and Mole Deth,” “Schutte’s Red Squill,” and “Rat Nip”, through advertise- 
ments in newspapers and periodicals and through circulars, leaflets, display 
ecards, and other advertising media— 

(a) Represented that their “Rat-Deth’ was an effective killing agent for mice 
and rats; 

The facts being that while red squill, active ingredient of said preparation, is an 
effective raticide, it ig not usually effective as to mice, particularly in con- 
centrations of about ten percent, mice being relatively more resistant to 
poison than rats and differing from the latter in their eating habits; 

(6) Represented that rats and mice, after consuming said product, go outside 
to die as do mice and moles after consuming their “Mouse and Mole Deth”; 

The fact being that while red squill affects the respiration and causes thirst, 
the animal is as likely to seek air and water inside the building as outside; 
since red squill is slow in its action, said effects also usually do not come 
on until after the animal has become incapacitated and is unable to move 
about to any substantial extent; and as respects the “Mouse and Mole Deth,” 
toxic ingredient of which is strychnine, moles live almost entirely under- 
ground, and the product is not effective as to them, principally due to its 
basis of cereal, which they rarely eat; 

Represented that use of their “Red Squill” and their “Rat Nip” would re- 

sult in the extermination of all rats on the premises ; 

The facts being that no raticide yet developed is one hundred percent effec- 
tive; and, 

(ad) Represented that their “Rat Deth” and “Schutte’s Liquid Red Squill” were 
harmless to humans and domestic animals; 

The facts being that while the emetic, red squill, when taken by humans and 
domestic animals, usually causes vomiting and so brings relief, instances 
have occurred in which it caused death to domestic animals; so that, while 
relatively harmless, it cannot be considered entirely so; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to their products and thereby induce its 
purchase of substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


(¢c 


~~ 
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In a proceeding in which the Commission found that certain representations 
made by respondents in connection with the offer, sale, and distribution 
of their rodenticides were inaccurate and misleading, the Commission was 
of the opinion and found, however, that certain other charges were not 
sustained by the record; namely, that respondents, through the use of the 
word “laboratories” in the aforesaid connection and in their advertising 
matter and as a part of their trade name under which they operated, falsely, 
misleadingly, and deceptively represented that they owned, operated, or con- 
trolled a laboratory and made use thereof in connection with their said 
business, when in fact they did not own, operate, or control a laboratory, as 
the word is commonly understood when used in connection with such a 
business. 

Before Mr. Randolph Preston, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. William F. Schutte, of Beaver Falls, Pa., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Charles W. Schutte 
and Janet M. Schutte, copartners, trading as Schutte Laboratories, 
and Schutte Co., hereinafter referred to as respondents, have violated 
the provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrarn 1. Respondents, Charles W. Schutte and Janet M. 
Schutte, are copartners trading and doing business as Schutte Lab- 
oratories and Schutte Co., with their principal place of business Jo- 
cated at Beaver Falls, Pa. 

Par. 2. Respondents are now and for more than 1 year last past 
have been engaged in the sale and distribution of products designated 
by them as “Rat-Deth,” “Schutte’s Liquid Red Squill,” “Mouse and 
Mole Deth,” “Schutte’s Red Squill,” and “Rat Nip.” 

Respondents cause said products, when sold, to be transported 
from their place of business in the State of Pennsylvania, to purchas- 
ers thereof, located in various other States of the United States and 
in the District of Columbia and maintain, and at all times mentioned 
herein have maintained, a course of trade in said products in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of their business and for the 
purpose of inducing the purchase of their said products, respondents 
have made, and now make, false and misleading statements and rep- 
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resentations with respect to said products by means of advertisements 
inserted in newspapers and periodicals, circulars, leaflets, display 
cards, and other advertising material. Among and typical of such 
false and misleading statements and representations are the following: 

Rat-Deth to rats and mice * * * after eating they run for air and die 
outside. 

Rat-Deth drives them outside to die. 

Rat-Deth * * * harmless to Dogs, Cats, Poultry, and Humans, 

Schutte’s Liquid Red Squill for rats and mice. 

Schutte’s Liquid Red Squill * * * Harmless to poultry, livestock, pets, 
and humans. 

Mouse and Mole Deth * * * Sure Killer for mice and moles. After eating 
they run for air and die outside. 

Schutte’s Red Squill kills all rats. 

Rat nip never misses. It gets them all. 

Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of the same import not specifically set out herein, 
respondents represent that their product Rat-Deth is an effective 
killing agent for mice and rats, and that mice and rats, after consum- 
ing said product, go outside to die; that the use of Rat-Deth is com-: 
pletely safe and will not cause harm to humans, domestic animals, or 
poultry; that their product Schutte’s Liquid Red Squill is an effec- 
tive killing agent for mice and rats and is completely safe and will 
not cause harm to humans, domestic animals, and poultry; that mice 
and moles, after consuming Mouse and Mole Deth, go to the outside 
to die and that the use of their products, Schutte’s Red Squill and 
Rat. Nip, will completely exterminate all rats on the premises. 

Par. 5. In truth and in fact, respondents’ products Rat-Deth and 
Schutte’s Liquid Red Squill are not effective killing agents for mice 
and. there is no assurance that mice or rats will go outside to die after 
eating said product. Both of said products may be harmful to 
humans, domestic animais and poultry, if consumed by them. Moles, 
seldom if ever, frequent enclosures but if respondents’ product, Mouse 
and Mole Deth, is consumed by either moles or mice in an enclosure, 
there is no assurance that either will go outside to die. The use of 
neither Schutte’s Red Squill nor Rat Nip will assure complete extermi- 
nation of rats on the premises. 

Par. 6. In connection with the offering for sale, sale, and distribu- 
tion and in advertising matter used by respondents, in connection with 
their aforesaid products and as a part of the trade name under which 
they operate, respondents make use of the word “laboratories.” By 
and through such use, respondents represent that they own, operate, 
or control a laboratory and that the same is used by them in connection 
with their said business. Such representation is false, misleading, 
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and deceptive for, in truth and in fact, respondents do not own, operate, 
or control a laboratory, as such word is commonly understood when 
used in connection with a business such as that operated by 
respondents. 

Par. 7. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive statements and representations has had, and now 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements and representations are true, and to induce 
a substantial portion of the purchasing public, because of such er- 
roneous and mistaken belief, to purchase said products. 

Par. 8. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 14, 1945, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondents, Charles W. Schutte and Janet M. Schutte, copartners trad- 
ing as Schutte Laboratories and as Schutte Co., charging them with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of that act. After the filing by respond- 
ents of their answer to the complaint, testimony, and other evidence 
in support of and in opposition to the complaint were introduced be- 
fore a trial examiner of the Commission theretofore duly designated 
by it, and such testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, the proceeding reg- 
ularly came on for final consideration by the Commission upon the 
complaint, answer, testimony, and other evidence, report of the trial 
examiner and the exceptions thereto, and brief in support of the com- 
plaint (no brief having been filed on behalf of respondents and oral 
argument not having been requested) ; and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and 


makes this its findings as to the facts and its conclusion drawn there- 
from: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondents, Charles W. Schutte and Janet W. 
Schutte, are copartners trading as Schutte Laboratories and as 
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Schutte Co., with their principal place of business located at 910 
Seventh Avenue, Beaver Falls, Pa.. They are engaged in the sale 
and distribution of certain preparations intended for use in exter- 
minating rats and mice and other animals, the preparations being des- 
ignated as “Rat-Deth,” “Schutte’s Liquid Red Squill,” “Mouse and 
Mole Deth,” “Schutte’s Red Squill,” and “Rat Nip.” 

Par. 2. Respondents cause their products, when sold, to be trans- 
ported from their place of business in the State of Pennsylvania to 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. Respondents maintain and have 
maintained a course of trade in their products in commerce among 
aud between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 3. In the course and conduct of their business and for the 
purpose of inducing the purchase of their products, respondents have 
made various representations in connection therewith to prospective 
purchasers, such representations being disseminated by means of ad- 
vertisements inserted in newspapers and periodicals and also by means 
of circulars, leaflets, display cards, and other advertising media. 
Among and typical of such representations are the following: 

Rat-Deth to rats and mice * * * after eating they run for air and die 
outside. 

Rat-Deth drives them outside to die. 

Rat-Deth * * * harmless to Dogs, Cats, Poultry, and Humans, 

Schutte’s Liquid Red Squill * * * Harmless to poultry, livestock, pets, 
and humans. 

Mouse and Mole Deth * * * Sure killer for mice and moles, After eating 
they run for air and die outside. 

Schutte’s Red Squill kills all rats. 

Rat Nip never misses. It gets them all. 

Par. 4. Through the use of these statements, and others of similar 
import, respondents have represented that their product Rat-Deth 
is an effective killing agent for mice and rats, and that mice and rats 
after consuming such product go outside to die; that this product 
and the product Schutte’s Liquid Red Squill are harmless to humans 
and domestic animals; that mice and moles, after consuming the prod- 
uct Mouse and Mole Deth, go outside to die; and that the use of the 
products Schutte’s Red Squill and Rat Nip will result in the exter- 
mination of all rats on the premises. 

Par. 5. The active ingredient (killing agent) in the products Rat- 
Deth, Schutte’s Red Squill, and Schutte’s Liquid Red Squill is red 
squill. This ingredient is derived from a plant of the same name 
found in Mediterranean countries. Rat-Deth contains 10 percent red 
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squill and Schutte’s Liquid Red Squill 35 percent. The percentage 
of the ingredient in Schutte’s Red Squill is not disclosed by the record. 

While red squill is an effective raticide, it usually is not effective as 
to mice, particularly in concentrations of approximately 10 percent. 
Mice are relatively more resistant to poisons than are rats. More- 
over, mice differ from rats in their feeding habits. Rats usually eat 
a substantial portion of the first palatable food available to them. 
This means that when a bait (food treated with rat poison) is exposed 
to them they-usually will eat enough of it to cause death. Mice, on 
the other hand, are inclined merely to nibble at the bait and to seek 
other food elsewhere. For this reason they usually do not get enough 
of the poison to kill them. Even as to rats, red squill is not 100 per- 
cent effective; that is, it cannot be relied upon to exterminate all of 
the rats on the premises. No raticide has yet been developed which is 
100 percent effective. 

The killing agent in the product Rat Nip is phosphorus, the product 
containing about 2 percent of this ingredient. As in the case of red 
squill, this product, generally speaking, is an effective raticide. It 
is not, however, 100 percent effective and will not kill all of the rats on 
the premises. 

In the product Mouse and Mole Deth the toxic ingredient is strych- 
nine in the amount of approximately 1 percent. This product is not 
effective for moles, the principal reason being that the product has a 
cereal base and moles rarely eat cereals. They live almost entirely on 
insects. 

It cannot properly be said that after consuming the products Rat- 
Deth and Mouse and Mole Deth, rats, mice, and moles go outside 
to die. While red squill affects the respiration and causes thirst, the 
animal is as likely to seek air and water inside the building as outside. 
Moreover, red squill is slow in its action and the effects mentioned 
usually do not come on until after the animal has become incapacitated 
and is unable to move about to any substantial extent. As for moles, 
they live almost entirely underground and seldom leave their burrows. 

Nor can it properly be said that the products Rat-Deth and Schutte’s 
Liquid Red Squill are harmless to humans and domestic animals. Red 
Squill is an emetic; that is, when taken by humans and domestic ani- 
mals it usually causes vomiting, and the vomiting usually brings relief. 
Instances have occurred, however, in which red squill caused death 
to domestic animals. It cannot, therefore, be considered entirely 
harmless, although it is relatively so. 

Par. 6. The Commission therefore finds that the representations 
made by respondents with respect to their products, as set forth in 
paragraphs 8 and 4 hereof, are inaccurate and misleading. 
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Par. 7. While the complaint contained certain other charges against 
respondents, the Commission is of the opinion and finds that such 
charges are not sustained by the record. 

Par. 8. The use by respondents of the inaccurate and misleading 
representations herein set forth has the tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
with respect to respondents’ products, and the tendency and capacity 
to cause such portion of the public to purchase substantial quantities 
of such products as a result of the erroneous and mistaken belief so 
engendered. 

CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony, and other evidence introduced before a trial examiner 
of the Commission theretofore duly designated by it, report of the 
trial examiner and the exceptions thereto, and brief in support of 
the complaint (no brief having been filed on behalf of respondents. 
and oral argument not having been requested) ; and the Commission 
having made its findings as to the facts and its conclusion that the 
respondents have violated the provisions of the Federal Trade Com- 
mission Act: 

Itis ordered, That the respondents, Charles W. Schutte and Janet M. 
Schutte, individually and trading as Schutte Laboratories and as 
Schutte Co., or trading under any other name, and their agents, rep- 
resentatives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, of respondents’ products designated Rat-Deth, Schutte’s 
Liquid Red Squill, Mouse and Mole Deth, Schutte’s Red Squill, and 
Rat Nip, or any products containing substantially similar ingredients 
or possessing substantially similar properties, whether sold under the 
same names or under any other names, do forthwith cease and desist 
from representing, directly or by implication: 

1. That the product Rat-Deth is an effective killing agent for mice. 

2. That rats and mice, after consuming the product Rat-Deth, go. 


outside to die. 
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3. That mice and moles, after consuming the product Mouse and 
Mole Deth, go outside to die. 

4. That the product Rat Nip, or the product Schutte’s Red Squill, 
will kill all rats on the premises. 

5. That the product Rat-Deth, or the product Schutte’s Liquid Red 
Squill, is harmless to humans or domestic animals: Provided, how- 
ever, That this shall not prohibit respondents from representing that 
such products are relatively or comparatively harmless. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THe Matrer or 


ASSOCIATED MERCHANDISING CORP., OWENS STAPLE- 
TIED BRUSH CO., ABRAHAM & STRAUS, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN*ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4719. Complaint, Mar. 3, 1942—Decision, Apr. 24, 1947 


in a proceeding in which it appeared that bristles for use in the making of tocta 
brushes were, prior to their importation into the United States, subjected to 
a bleaching solution of chemicals, rinsed, and dried, and thus made sterile 
at the time, but were not thereafter sterilized, and that during subsequent 
incorporation into tooth brushes and packaging no methods were used to 
maintain the bristles in a sterile condition, the Commission took notice of 
the scientifically well-known and thoroughly established fact that under con- 
ditions such as those stated an article such as tooth-brush bristles will not 
remain sterile and free of pathogenic bacteria. 


When an article such as a tooth brush is branded or described as “sterilized” at 
the time of its sale, the public understanding is that such article has been 
subjected to a process that destroyed all pathogenic bacteria and that such 
sterile condition has been maintained. 


Where (1) a corporate service organization, owned and controlled by 21 corpora- 
tions engaged in the operation of retail department stores in various Ameri- 
ean cities; (2) a corporation engaged, among other things, in the manu- 
faeture, packaging, and sale of tooth brushes; and (3) said department 
stores ; 

Following a plan directed to the marketing by said stores of tooth brushes under 
a distinctive name or brand; the action of their committee in selecting such 
a name or brand and a design for and the wording to appear on the package 
or carton in which the tooth brushes would be marketed; the selection by 
their said service organization of aforesaid corporate manufacturer to make 
such tooth brushes, etc., and agreement therewith, so to do, and to sell the 
same exclusively to such member stores, under such brand and in such car- 
ton; and the manufacture, accordingly, of such tooth brushes— 

Made use, in accordance with and as the result of aforesaid plan, agreement, ar- 
rangements, and acts,’of the word “sterilized” on the handles of said brushes 
and in the eartons enclosing the same, through use of such words and repre- 
sentations as “Guaranteed Sterilized,’ and, later, the words “Bristles ster- 
ilized before packaging and sealed in cellophane for your protection,” along 
with the brand, for a time, “P & S—Purity and Safety,” later changed to 
“P & S—Private Seal’; and offered, distributed, and sold such tooth brushes, 
thus stamped, containered, labeled, and branded ; 

Notwithstanding the fact that, while the bristles of said products were made ster- 
ile prior to importation, no methods were used thereafter to maintain them 
in a sterile condition, and said products, accordingly, were not, when offered 
for sale and sold to the public, sterile and free from pathogenic bacteria ; 
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With capacity and tendency to mislead and deceive members of the purchasing 
public in the aforesaid respects and thereby to cause them to purchase a sub- 
stantial number of the articles in question: . 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 

Mr. Robt. N. McMillen for the Commission. 

Weil, Gotshal & Manges, of New York City, for Associated Mer- 
chandising Corp.; Abraham & Straus, Inc.; L. S. Ayres & Co.; Bloom- 
ingdale Bros., Inc. ; The Herzfeld-Phillipson Co. ; Bullocks’ Inc.; Bur- 
dine’s, Inc.; The Emporium-Capwell Corp.; The Dayton Co.; Wm. 
Filene’s Sons Co.; B. Forman Co.; Joseph Horne Co.; Hutzler Bros. 
Co.; The F. & R. Lazarus & Co.; The Rike-Kumler Co.; Stix, Baer & 
Fuller Co.; Strawbridge & Clothier; The John Shillito Co.; R. H.- 
White Co.; William Taylor Son & Co.; and Thalheimer Bros., Inc. 

Williams, Eversman & Morgan, of Toledo, Ohio, for Owens Staple- 
Tied Brush Co. 

Beaumont, Sinith & Harris, of Detroit, Mich., for J. L. Hudson Coz 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that the Associated Mer- 
chandising Corporation, a corporation, and the other corporations. 
named in the caption hereof, all hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrapu 1. Respondent, Associated Merchandising Corp., herein- 
after referred to as respondent service corporation, is a corporation 
organized and existing under the laws of the State of New Jersey, with 
its offices and principal place of business located at 1440 Boadway, 
New York City. It was organized some time prior to February 1938, 
by the other respondents named in the caption hereof, except the Owens 
Staple-Tied Brush Co., and during all the time since its organization 
has been, and is now, owned and controlled by them and has acted 
and is acting as a service organization solely for them. 

Par, 2. Respondent, Owens Staple-Tied Brush Co., hereinafter re- 
ferred to as respondent manufacturing company, is a corporation 
organized and existing under the laws of the State of Ohio, with its 
offices and principal place of business at 901 Buckingham Street, 
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Toledo, Ohio. It is, and at least since February 1938, has been, en- 
gaged in the manufacturing, packaging, and sale of brushes, including 
tooth brushes, which when sold, and as a part of the sale, it has shipped 
from its said place of business to the purchasers thereof located in 
various States of the United States. 

Par. 3. The remaining respondents named in the caption hereof, 
hereinafter referred to as respondent associated stores, are corpora- 
tions organized, and their respective places of business are located as 
follows: 

Abraham & Straus, Inc., a corporation, organized and existing under 
the laws of the State of New York, with its office and principal place 
of business at Brooklyn, New York; L. S. Ayres & Co., a corporation, 
organized and existing under the laws of the State of Indiana, with its 
office and principal place of business at Indianapolis, Ind.; Blooming- 
dale Bros., Inc., a corporation, organized and existing under the laws 
of the State of New York, with its office and principal place of business 
at New York, N. Y.; The Herzfeld-Phillipson Co., a corporation, or- 
ganized and existing under the laws of the State of Wisconsin, with 
its office and principal place of business at Milwaukee, Wis.; Bullock’s, 
Inc., a corporation, organized and existing under the laws of the State 
of Delaware, with its office and principal place of business at Los An- 
geles, Calif.; Burdine’s, Inc., a corporation, organized and existing 
under the laws of the State of Florida, with its office and principal 
place of business at Miami, Fla.; The Emporium-Capwell Corp., a 
corporation, organized and existing under the laws of the State of Cali- 
fornia, with its office and principal place of business at San Francisco, 
Calif.; The Dayton Co., a corporation, organized and existing under 
the laws of the State of Minnesota, with its office and principal place of 
business at Minneapolis, Minn.; Wm. Filene’s Sons Co., organized and 
existing under the laws of the State of Mass., with its office and prin- 
cipal place of business at Boston, Mass. ; B, Forman Co., a corporation, 
‘ organized and existing under the laws of the State of New York, with 
its office and principal place of business at New York, N. Y.; Joseph 
Horne Co., a corporation, organized and existing under the laws of the 
State of Pennsylvania, with its office and principal place of business 
at Pittsburgh, Pa.; J. L. Hudson Co., a corporation, organized and 
existing under the laws of the State of Michigan, with its office and 
principal place of business at Detroit, Mich.; Hutzler Brothers Co., a 
corporation, organized and existing under the laws of the State of 
Maryland, with its office and principal place of business at Baltimore, 
Md.; The F. & R. Lazarus.& Co., a corporation, organized and existing 
under the laws of the State of Ohio, with its office and principal place 
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of business at Columbus, Ohio; The Rike-Kumler Co., a corporation, 
organized and existing under the laws of the State of Ohio, with its 
office and principal place of business at Dayton, Ohio; Stix, Baer & 
Fuller Co., a corporation, organized and existing under the laws of 
the State of Missouri, with its office and principal place of business at 
St. Louis, Mo.; Strawbridge & Clothier, a corporation, organized and 
existing under the laws of the State of Pennsylvania, with its office and 
principal place of business at Philadelphia, Pa.; The John Shillito 
Co., a corporation, organized and existing under the laws of the State 
of Ohio, with its office and principal place of business at Cincinnati, 
Ohio; R. H. White Co., a corporation, organized and existing under 
the laws of the State of Massachusetts, with its office and principal 
place of business at Boston, Mass.; William Taylor Son & Co., a cor- 
poration, organized and existing under the laws of the State of Ohio, 
with its office and principal place of business at Cleveland, Ohio; and 
Thalheimer Brothers, Inc., a corporation, organized and existing under 
the laws of the State of Virginia, with its office and principal place 
of business at Richmond, Va. . 

Respondent associated stores are retail department stores selling, 
among other things, tooth brushes. A substantial part of such sales 
are to purchasers located outside the respective States of these re- 
spondents pursuant to which sales and as a part thereof these respond- 
ents ship the brushes to such purchasers at their respective locations. 

All of said respondents acted in concert and in cooperation each 
with the other in doing the acts and things hereinafter alleged. 

Par. 4. Some time prior to February 1938, respondent associated 
stores, desiring to market tooth brushes under a distinctive name or 
brand, jointly entered into an arrangement with respondent service 
corporation whereby the latter would assist them in executing their 
desire under the following plan. A committee set up by respondent 
associated stores would select a name or brand by which said tooth - 
brushes would be identified and under which they would be sold; they 
would adopt a design for and the wording to appear upon the package 
or carton in which the tooth brushes would be marketed; would ar- 
range with respondent service corporation to seek out and recommend 
a desirable concern to manufacture the brushes, and cause the re- 
spondent service corporation to execute the design for the package or 
carton as outlined by the said committee. The respondent service 
corporation would seek out and recommend to the respondent. asso- 
ciated stores. a suitable concern to be the exclusive manufacturer of 
said tooth brushes, who would sell the sanie exclusively to the asso- 
ciated stores under said brand and in said carton. 
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The plan above outlined was put into operation and respondents 
have acted jointly in carrying it out. 

Par. 5. Pursuant to the plan alleged, the respondent associated 
stores selected and agreed upon a committee to act for them, that com- 
mittee adopted a brand, “P & S—Purity and Safety,” later changed 
to “P & S—Private Seal,” adopted a design for the carton in which such 
tooth brushes were to be packed and marketed and the wording to ap- 
pear thereon, and caused the respondent service corporation to seek 
out a suitable manufacturer, which it would recommend to them. 
Thereafter, respondent service corporation recommended to the as- 
sociated stores that the respondent manufacturing company be selected 
as the manufacturer of such tooth brushes, and the respondent asso- 
ciated stores, by vote, adopted such recommendation. 

An arrangement or contract was entered into with the respondent 
manufacturing company to manufacture, package, and sell the tooth 
brushes exclusively to respondent associated stores upon their indi- 
vidual orders for same. 

Respondent manufacturing company has manufactured and pack- 
aged such tooth brushes and has sold and delivered them to the re- 
spondent associated stores upon their individual order, shipping the 
brushes from its place of business in Ohio to the purchasers in the 
various States of their location. Respondent associated stores have 
sold and are selling such brushes to the public, packaged in the cartons 
designed by the committee representing the respondent associated 
stores as aforesaid. 

Par. 6. Beginning some time prior to February 1938, and continu- 
ing down to the present time, for various periods and on various 
cartons in which such tooth brushes were marketed, there have ap- 
peared the words and representations “P & S—Sterilized tooth brush 
guaranteed.” “Guaranteed P & S—Purity and Safety—Sterilized” ; 
“Genuine P & S—Private Seal Bristle”; “P & S—Purity and Safety— 
Guaranteed—Sterilized—Sterilized before packaging and sealed in 
cellophane for your protection”; and “Bristle Sterilized.” And 
throughout all said period there has been stamped upon the handle of 
each brush the word “sterilized.” 

Par. 7. By the use of such words and representations on the cartons, 
and the word “sterilized” on the handles of the brushes, respondents 
represent and have represented that said brushes have been subjected 
to some process whereby all disease germs and bacteria have been 
destroyed and that said brushes when they reached the consumer were 
free of such disease germs and bacteria and were sterile within the 
ordinary meaning of that term. 
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Par. 8. In truth and in fact, said brushes have not been subjected 
to any process for the destruction of disease germs or bacteria, have 
not been sterilized within the ordinary meaning of that term, and 
were not sterilized nor pure nor safe, as such terms would be under- 
stood by the public under such circumstances. 

Par. 9. The representations, acts, and practices of the respondents 
as hereinbefore set forth have had and have the capacity and tendency 
to deceive and have deceived the purchasing public into believing 
that said tooth brushes had been subjected to some sterilization process 
and were sterile and free from disease germs and bacteria, and to 
cause and have caused the public to purchase a substantial number 
of said tooth brushes in reliance on said belief. 

Par. 10. The acts and practices of the respondents as aforesaid, are 
prejudicial to the public and constitute the use by respondents of 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINpInGs As To THE Facts, AND OrDzR 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 3, 1942, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the respondents filed their answers, a stip- 
ulation was entered into whereby it was stipulated and agreed that a 
statement of facts signed and executed by counsel for the respondents 
and Richard P. Whiteley, then assistant chief counsel for the Federal 
Trade Commission, subject to the approval of the Commission, may 
be taken as the facts in this proceeding in lieu of testimony in support 
of the charges stated in the complaint or in opposition thereto, and 
that the Commission may proceed upon said statement of facts to 
make its report, stating its findings as to the facts, including infer- 
ences which it may draw from the facts, and its conclusion based 
thereon. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on said complaint, answers, and stip- 
ulations, said stipulation having been approved, accepted, and filed 
(briefs not having been filed and oral argument not having been re- 
quested) ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 
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Paracrary 1. (2) Respondent, Associated Merchandising Corpora- 
tion, 1s a corporation organized and existing under the laws of the 
State of New York, with its office and principal place of business at 
1440 Broadway, New York, N. Y. Upon its organization in Febru- 
ary 1939, it succeeded to the business of a New Jersey corporation of 
the same name which was organized prior to February 1938. Said 
respondent is, and its predecessor corporation during its existence 
was, owned and controlled by the respondents named in subparagraph 
(c) of this paragraph and acted as a service organization solely for 
such respondents. 

(6) Respondent, Owens Staple-Tied Brush Co., is a corporation 
organized and existing under the laws of the State of Ohio. It is, 
and at least since February 1938 has been, engaged in the manufacture, 
packaging, and sale of brushes, including tooth brushes. 

(c) The respondents named in this subparagraph are retail depart- 
ment stores engaged in the sale of various kinds of merchandise, in- 
cluding tooth brushes. These respondents are frequently hereinafter 
collectively referred to as “respondent associated stores.” 

1. Respondent, Abraham & Straus, Inc., is a corporation organized 
and existing under the laws of the State of New York, with its office 
and principal place of business in Brooklyn, N. Y. 

2. Respondent, L. S. Ayres & Co., is a corporation organized and 
existing under the laws of the State of Indiana, with its office and 
principal place of business in Indianapolis, Ind. 

3. Respondent, Bloomingdale Bros., Inc., is a corporation organized 
and existing under the laws of the State of New York, with its office 
and principal place of business in New York, N. Y. 

4, Respondent, The Herzfeld-Phillipson Co., is a corporation or- 
ganized and existing under the laws of the State of Wisconsin, with 
its office and principal place of business in Milwaukee, Wis. 

5. Respondent, Bullock’s, Inc., is a corporation organized and exist- 
ing under the laws of the State of Delaware, with its office and prin- 
cipal place of business in Los Angeles, Calif. 

6. Respondent, Burdine’s, Inc., is a corporation organized and 
existing under the laws of the State of Florida, with its office and 
principal place of business in Miami, Fla. 

7. Respondent, The Emporium-Capwell Corp., is a corporation 
organized and existing under the laws of the State of California, with 
its office and principal place of business in San Francisco, Calif. 

8. Respondent, The Dayton Co., is a corporation organized and 
existing under the laws of the State of Minnesota, with its office and 
principal place of business in Minneapolis, Minn. 
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9, Respondent, Wm. Filene’s Sons Co., is a corporation organized 
and existing under the laws of the State of Massachusetts, with its 
office and principal place of business in Boston, Mass. 

10. Respondent, B. Forman Co., is a corporation organized and 
existing under the laws of the State of New York, with its office and 
principal place of business in New York, N. Y. 

11. Respondent, Joseph Horne Co., is a corporation organized and 
existing under the laws of the State of Pennsylvania, with its office 
and principal place of business in Pittsburgh, Pa. 

12. Respondent, J. L. Hudson Co., is a corporation organized and 
existing under the laws of the State of Michigan, with its office and 
principal place of business in Detroit, Mich. 

13. Respondent, Hutzler Brothers Co., is a corporation organized 
and existing under the laws of the State of Maryland, with its office 
and principal place of business in Baltimore, Md. 

14. Respondent, The F. & R. Lazarus & Co., is a corporation 
organized and existing under the laws of the State of Ohio, with its 
office and principal place of business in Columbus, Ohio. 

15. Respondent, The Rike-Kumler Co., is a corporation organized 
and existing under the laws of the State of Ohio, with its office and 
principal place of business in Dayton, Ohio. 

16. Respondent, Stix, Baer & Fuller Co., is a corporation organ- 
ized and existing under the laws of the State of Missouri, with 
its office and principal place of business in St. Louis, Mo. 

17. Respondent, Strawbridge & Clothier, is a corporation organ- 
ized and existing under the laws of the State of Pennsylvania, with 
its office’ and principal place of business in Philadelphia, Pa. 

18. Respondent, The John Shillito Co., is a corporation organized 
and existing under the laws of the State of Ohio, with its office and 
principal place of business in Cincinnati, Ohio. 

19. Respondent, R. H. White Co., is a corporation organized and 
existing under the laws of the State of Massachusetts, with its office 
and principal'place of business in Boston, Mass. 

20. Respondent, William Taylor Son & Co., is a corporation organ- 
ized and existing under the laws of the State of Ohio, with its office 
and principal place of business in Cleveland, Ohio. 

21. Respondent, Thalheimer Bros., Inc., is a corporation organized 
and existing under the laws of the State of Virginia, with its office 
and principal place of business in Richmond, Va. 

Par. 2. Respondent, Owens Staple-Tied Brush Co., pursuant to 
orders for tooth brushes received from each of the respondents named 
in subparagraph (¢) of paragraph 1 hereof, has transported such 
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tooth brushes, or caused them to be transported, from its place of 
business in Ohio to the purchasers thereof at their various points of 
location in other States of the United States, and each of said respond- 
ent associated stores has transported or caused to be transported a 
portion of the tooth brushes purchased as aforesaid from their re- 
spective points of location to purchasers thereof in States other than 
the State in which such seller is located. The several respondents 
maintain, and have maintained, a course of trade in tooth brushes in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 3. Some time prior to February 1938 respondent associated 
stores, desiring to market tooth brushes under a distinctive name or 
brand, jointly entered into an agreement with their service organiza- 
tion, Associated Merchandising Corp., whereby said corporation would 
assist them in executing the following plan: A committee created by 
respondent associated stores would select a name or brand by which 
said tooth brushes would be identified and under which they would be 
sold, would adopt a design for and the wording to appear on the pack- 
age or carton in which the tooth brushes would be marketed, would 
cause Associated Merchandising Corp. to execute the design and word- 
ing for the package or carton as outlined by said committee, and would 
arrange with Associated Merchandising Corp. to seek out and recom- 
mend a suitable concern to be the exclusive manufacturer of such tooth 
brushes and who would sell such tooth brushes exclusively to respond- 
ent associated stores under such brand and in such carton. 

Par. 4. Pursuant to the aforesaid plan, respondent associated stores 
selected and agreed upon a committee to act for them, and said com- 
mittee adopted a brand, “P & S—Purity and Safety,” which was later 
changed to “P & S—Private Seal,” and also adopted a design for the 
carton in which such tooth brushes were to be packed and marketed, as 
well as the wording to be used on such carton. Said committee caused 
the Associated Merchandising Corp. to seek out a suitable manufac- 
turer which it would recommend, and thereafter said Associated Mer- 
chandising Corp. recommended to respondent associated stores that 
the Owens Staple-Tied Brush Co. be selected to manufacture the tooth 
brushes desired, and this recommendation was adopted by vote of re- 
spondent associated stores. An arrangement or contract was then 
entered into with the Owens Staple-Tied Brush Co. to manufacture, 
package, and sell such tooth brushes, so labeled, exclusively to respond- 
ent associated stores upon their individual orders. Pursuant to this 
arrangement or contract, the Owens Staple-Tied Brush Co. has manu- 
factured and packaged such tooth brushes and has sold and delivered 
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them to respondent associated stores upon their individual orders. 
Respondent associated stores have sold such bruslies to the public pack- 
aged in cartons designed by their committee as aforesaid. 

Par. 5. From about February 1938 to about June 1940 the cartons 
in which such tooth brushes were packaged and sold carried the words 
and representation “Guaranteed Sterilized.” From August 1940 to 
about March 3, 1942 (the date of the issuance of the complaint herein) , 
or for a few days thereafter, the cartons containing such tooth brushes 
bore the words “Bristles sterilized before packaging and sealed in cello- 
phane for your protection.” From about September 1938 until some 
time in November 1940, after representatives of the Associated Mer- 
chandising Corp. were interviewed by a representative of the Federal 
Trade Commission in the course of the investigation of this matter, 
the word “Sterilized” was stamped on the handles of said tooth 
brushes. During a part of the time mentioned above, the tooth brush 
cartons bore the brand “P & S—Purity and Safety,” and during the 
latter part of such time the brand appearing thereon was changed to 
“P & S—Private Seal.” The several respondents have cooperated with 
one another and acted in concert to the extent and in the manner stated 
in paragraphs 3, 4, and 5 hereof. 

Par. 6. The bristles used in the tooth brushes sold and distributed 
as aforesaid were, prior to their importation into the United States 
from abroad, subjected to a bleaching solution of chemicals, rinsed, 
and dried, and were thus made sterile at the time. Such bristles were 
not thereafter sterilized, and during subsequent manufacturing oper- 
ations to which such bristles were subjected in being incorporated into 
tooth brushes and in the packaging thereof no methods were used to 
maintain the bristles in a sterile condition. The Commission takes 
notice of the scientifically well-known and thoroughly established fact 
that under conditions such as those heretofore stated an article such 
as tooth-brush bristles will not remain sterile and free of pathogenic 
bacteria and, therefore, finds that respondents’ tooth brushes were not, 
when offered for sale and sold to the public, sterile and free of patho- 
genic bacteria. 

Par. 7. When an article such as a tooth brush is branded or de- 
scribed as “sterilized” at the time of its sale, the public understanding 
is that such article has been subjected to a process that destroyed all 
pathogenic bacteria and that such sterile condition has been main- 
tained. 

Par. 8. The aforesaid acts and practices of respondents have had, 
and have, the capacity and tendency to mislead and deceive members 
of the purchasing public into the belief that said tooth brushes were 
sterile and free from pathogenic bacteria, and to cause members of the 
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public to purchase a substantial number of said tooth brushes in 
reliance upon such belief. 


CONCLUSION 


The acts and practices of respondents, as herein found, are to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answers of respondents, 
and a stipulation as to the facts entered into between the respondents 
herein and Richard P. Whiteley, then assistant chief counsel for 
the Commission, which provides, among other things, that with- 
out further evidence or other intervening procedure the Commis- 
sion may proceed upon said statement of facts to make its report 
stating its findings as to the facts, including inferences which it may 
draw from the facts, and its conclusion based thereon, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondents have violated the Federal Trade Commission 
Act: 

lt is ordered, That the corporate respondents, Associated Mer- 
chandising Corp., Owens Staple-Tied Brush Co., Abraham & Straus, 
Inc., L. S. Ayres & Co., Bloomingdale Bros., Inc., The Herzfeld- 
Phillipson Co., Bullock’s, Inc., Burdine’s, Inc., The Emporium-Cap- 
well Corp., The Dayton Co., Wm. Filene’s Sons Co., B. Forman Co., 
Joseph Horne Co., J. L. Hudson Co., Hutzler Brothers Co., The F. & 
R. Lazarus & Co., The Rike-Kumler Co., Stix, Baer & Fuller Co., 
Strawbridgé & Clothier, The John Shillito Co., R. H. White Co., 
William Taylor Son & Co., and Thalheimer Bros., Inc., their respec- 
tive officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of tooth brushes in commerce, as ‘‘com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

Using the word “sterilized” to designate or describe tooth brushes 
which are not in fact sterile; or otherwise representing, directly or by 
implication, that tooth brushes which are not sterile are sterile. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In rue MATTER OF 


DAVID D. DONIGER & CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN ACT 
APPROVED OCT. 14, 1940 


Docket 5157. Complaint, May 8, 1944—Decision, Apr. 24, 1947 


Where a corporation engaged in the manufacture and interstate sale and distri- 
bution of sportswear, including sweaters, sport coats and other garments, of 
which only a very small percentage, clearly described as such were imported,. 
and which corporation, known familiarly to the trade and public as the Mc- 
Gregor Co., sold its products under the trademark “McGregor,” and featured 
the Seotch theme in its wholesale showroom through various depictions 
and otherwise— 

(a) Made use of such obviously British or Scotch sounding trade names as 
“Scotchshire,” “Ryder Vest Scot,” “Yorkshire Quad,” and ‘Shetlane,” to 
designate and identify sweaters made by it in the United States; 

With tendency and capacity to mislead and deceive purchasers and prospective 
purchasers as to the actual country of origin of said products; 

(0) Made use also of trade names which carried some British or Scotch connota- 
tion or association and included such terms as “Bonnie Lamb,” “Heather 
Vee,” “Lochmoor,” and “Tweedmoor” to designate and identify such products; 
and 

(c) Made use in connection with its said domestic products, of pictures, designs 
and symbols connoting and suggesting British or Scotch origin, and including 
a green and red plaid, usually displayed on its. letterheads, labels, tags, 
billheads, boxes, wrappers, catalogs, and other forms of advertising matter, 
and also, in some instances, of a fanciful design in the nature of a coat of 
arms, and included also in advertising a picture of a Scottish knight or 
warrior dressed in kilts of scotch plaid and bearing a shield and sword; 

With tendency and capacity, lacking clear and conspicuous disclosure of the 
actual country of origin, in connection with such trade names, pictures, 
designs, and symbols, to mislead purchasers and prospective purchasers in 
said respect ; 

(d) Offered and sold certain garments which resembled in texture and appearance 
those made from silk and long esteemed as such, without disclosing, in words 
familiar to the purchasing public, that they were composed in whole, or in 
part, of rayon ; 5 

With capacity and tendency to mislead a substantial portion of the purchasing 
public as to the fiber content thereof, and. to mislead and deceive wholesale 
and retail purchasers thereof, and with the result of thereby placing in 
the hands of purchasers of its products for resale a means and instrumen- 
tality whereby they might mislead the purchasing public with respect thereto: 

Held, That such acts and practices, under the circumstances set forth, constituted 
unfair and deceptive acts and practices in commerce ; and 

Where said corporation, engaged in the introduction and manufacture for intro- 
duction into commerce, and in the sale, transportation and distribution of 
products composed in whole, or in part, of wool, reprocessed wool, or reused 
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wool, as defined in the Wool Products Labeling Act of 1939, and as such subject 
thereto and to the rules and regulations promulgated thereunder, and includ- 
ing articles of wearing apparel such as sweaters, sport coats, and other 
garments— 

(€) Caused said articles to be misbranded within the intent and meaning of 
said act, and said rules and regulations through its failure to affix thereto 
a stamp, tag, label, or other means of identification, showing the percentage 
of the total fiber, weight of wool, reprocessed wool, reused wool, nonwool 
fiber, and aggregate thereof, including filler or adulterating matter, and 
proper identification of the manufacturer or seller ; 

(7) Caused said articles to be misbranded as aforesaid through use on the same 
garments of labels containing the required information, and of conflicting 
labels which did not show such information and contained such statements 
as “wool and cashmere,” “lamb’s wool and kid mohair,” and “wool and camel’s 
hair” ; 

With capacity and tendency to confuse and deceive the purchasing public as to 
the fiber contents of garments in question; 

(g) Caused said articles to be misbranded as aforesaid through use of per-— 
forated tags, labels, or other means of identification which contained the 
required information on the portion of the tag, ete., which displayed the 
statement “Detach for Stock Control’; and 

‘h) Caused said articles to be misbranded through use of tags, labels, or other 
marks of identification in which all or part of the required information con- 
tained thereon had been rendered illegible or obscure by crowding, inter- 
mingling, or superimposing thereon other marks, figures, and statements: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act of 1939, and the rules and regula- 
tions promulgated thereunder, and constituted unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Mr. DeWitt T. Puckett and Mr. G. M. Martin for the Commission. 
Covington, Burling, Rublee, Acheson & Shorb, of Washington, 
D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that David D. Doniger & Co., a corporation, 
hereinafter referred to as respondent, has violated the provisions of 
said acts and the rules and regulations promulgated under the Wool 
Products Labeling Act of 1939, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrapy 1. The respondent, David D. Doniger & Co., is a corpo- 
ration, organized, existing, and doing business under and by virtue 


434 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 43 F.T. C. 


of the laws of the State of New York, and has its principal office 
und place of business at 303 Fifth Avenue, New York, Nek. 

Par. 2. The respondent is now, and for more than 1 year last 
past has been, engaged in manufacturing and selling various kinds of 
wearing apparel, Respondent operates manufacturing plants at 430 
Morris Avenue, Summit and at Dover, N. J. 

At its plant in Summit, N. J., the respondent manufactures various 
kinds of sportswear. At its plant at Dover, N. J., it manufactures 
sweaters for the armed forces. Respondent also sells sweaters to the 
general public, manufactured for it by various sweater manufacturers. 
A small percentage of the sweaters it sells to the general public are 
imported from the British Isles. 

Respondent causes said products, when sold by it, to be transported 
from its place of business in New York or from one of its places of 
business in New Jersey to various purchasers of said products at 
their respective points of location in the various States of the United 
States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said products in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of its aforesaid business and 
for the purpose of promoting the sale of its said products, the respond- 
ent has used various trade names, symbols, designs, pictures, and many 
other representations in its advertising literature and in other ways 
for the purpose and with the effect of inducing the purchasing public 
to believe that it is engaged in the sale of merchandise, all of which is 
imported from the British Isles or manufactured from fabrics im- 
ported therefrom. 

Par. 4. Among and typical of the aforesaid practices is the follow- 
ing: The walls of respondent’s showrooms at 303 Fifth Avenue, New 
York City, have the appearance of a Scottish house with heavy brown 
wooden beams jutting therefrom at regular intervals, with colored 
old-fashioned lanterns hanging from some of the beams, Scottish ap- 
pearing shields and coats of arms painted at various places on the 
walls, pictures depicting Scotmen dressed in shawls, kilts, and tam- 
o’-shanters, holding knotted walking sticks and bagpipes. 

Respondent’s products are sold under the trade name “McGregor 
Manufacturing Co.,” which is the name used for its manufacturing 
establishment at Summit, N. J., and the word “McGregor” appears 
on the cloth labels attached to said products. All of respondent’s 
sweaters contain a cloth label bearing the word “McGregor,” and said 
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sweaters are sold under such British and Scotch trade names as York- 

shire Quad, Shetlane, Dunvee, Cash-Mon, Bonnie Lamb, Yardelle, 
Heather Vee, Yardho, Duncan, Yardwood, Scotchshire, Ryder Vest 
Scot, Vagabond Dale, Tweedmoor, Lochmoor and Bowslip. Only a 
very few of the above brand-named sweaters are imported from the 
British Isles. The bulk of said sweaters are manufactured in the 
United States. 

On respondent’s letterheads, labels, tags, wrappers, boxes, catalogs, 
and other types of advertising matter, respondent features scotch- 
plaid designs, such as scotch-plaid borders on its letterheads and 
wrappers, the term McGregor, a picture of a Scottish knight or warrior 

. dressed in kilts of scotch plaid and bearing a shield and sword. 

Par. 5. In truth and in fact, only a very small percentage of re- 
spondent’s products are imported from the British Isles. The bulk 
of it is manufactured in the United States. 

Par. 6. There is a demand among the purchasing public in the 
United States for articles of wearing apparel, particularly woolens, 
imported from the British Isles. That demand is based on a belief 
among said purchasing public that such eee apparel is of superior 
quality and workinandhip: 

Par. 7. The use by the respondent of the aforesaid acts and prac- 
tices has the capacity and tendency to mislead and deceive, and has 
misled and deceived, a substantial portion of the pundliaehia public 
with reference to the origin of said products and as a result of said 
deception, substantial quantities of respondent’s said products have 
been purchased. 

Par. 8. Among the products offered for sale and sold by the re- 
spondent in commerce as aforesaid are some which were composed - 
wholly or in part of rayon. 

Par. 9. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate silk fibers in texture and appearance 
and fabrics manufactured from such rayon fibers simulate silk fabrics 
in texture and appearance. Garments manufactured from fabrics 
composed of rayon have the appearance and feel of silk, and many 
members of the purchasing public are unable to distinguish between 
such rayon garments and garments manufactured from silk, the 
product of the cocoon of the silkworm. Consequently, such garments 
are readily accepted by some members of the purchasing public as silk 
products. 

Par. 10. Products manufactured from silk, the product of the cocoon 
of the silkworm, have for many years been held and are still held in 
great public esteem because of their outstanding qualities, and there 
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has been for many years, and still is, a public demand for such 
products. 

Par. 11. The respondent manufactures and sells in commerce, as 
aforesaid, garments composed wholly or in part of rayon, which gar- 
ments simulate in texture and appearance garments composed wholly 
or in part of silk, the product of the cocoon of the silkworm. Re- 
spondent does not inform the purchasing public of the fact that the 
garments, which resemble silk in texture and appearance, are made 
wholly or in part of rayon and not of silk. 

Par. 12. The practice of the respondent in offering for are and 
selling said garments, manufactured wholly or in part of rayon, which 
resemble in texture and appearance garments manufactured from . 
silk, in commerce as aforesaid, without disclosing in words familiar 
to the purchasing public the fact that said garments are composed 
wholly or in part of rayon, is misleading and deceptive, and many 
members of the purchasing public are thereby led to believe that the 
said garments are composed wholly or in part of silk, the product 
of the cocoon. of the silkworm 

Par. 13. The use by respondent of the acts and practices herein- 
above described has the capacity and tendency to mislead and deceive 
and does mislead and deceive wholesalers and retailers who purchase 
respondent’s said garments as to the fiber content thereof. By said 
acts and practices respondent also places in the hands of purchasers 
of its products for resale a means and instrumentality whereby they 
may and do mislead and deceive the purchasing public as to the fiber 
content of said products. As a result of this deception, substantial 
quantities of respondent’s products are purchased in the belief that 
they are composed wholly or partly of silk, the product of the cocoon 
of the silkworm. 

Par. 14. Respondent is engaged in the introduction and manufac- 
ture for introduction ito commerce, and in the sale, transportation, 
and distribution of wool products, as such products are defined in 
the Wool Products Labeling Act of 1939, in commerce, as “commerce” 
is defined in said act and in the Federal Trade Commission Act. 
Many of respondent’s said products are composed in whole or in part 
of wool, reprocessed wool, or reused wool, as those terms are defined 
in the Wool Products Labeling Act of 1939, and such products are 
subject to the provisions of said act and the rules and regulations 
promulgated thereunder. Since July 15, 1941, respondent has vio- 
lated the provisions of said act and said rules and regulations in the 
introduction and manufacture for introduction into commerce, and 
in the sale, transportation, and distribution of said wool products 
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in said commerce, by causing said wool products to be misbranded 
within the intent and meaning of said act and the rules and regu- 
lations. 

Par. 15. Among the wool products introduced and manufactured 
for introduction into commerce, and sold, transported, and distributed 
in said commerce as aforesaid, were articles of wearing apparel, such 
as sweaters, sport coats, and other garments. Exemplifying respond- 
ent’s practice of violating said act and the rules and regulations pro- 
mulgated thereunder is its misbranding of the aforesaid garments 
in violation of the provisions of said act and said rules and regula- 
tions by failing to affix to said garments a stamp, tag, label, or other 
means of identification, or a substitute in lieu thereof, as provided 
by said act, showing (a) the percentage of the total fiber weight of 
the wool product, exclusive of ornamentation not exceeding 5 per 
centum of said total fiber weight of (1) wool, (2) reprocessed wool, 
(83) reused wool, (4) each fiber other than wool where said percentage 
by weight of such fiber was 5 per centum or more, and (5) the ag- 
gregate of all other fibers; (b) the maximum percentage of the total 
weight of the wool product of nonfibrous loading, filling, or adulterat- 
ing matter; (¢) the percentages in words and figures plainly legible 
by weight of the wool contents of such wool product where said wool 
product contains a fiber other than wool; (d) the name of the manu- 
facturer of the wool product, or the manufacturer’s registered iden- 
tification number and the name of a seller or reseller of the product 
as provided for in the rules and regulations promulgated under such 
act, or the name of one or more persons subject to section 3 of said 
act with respect to such wool product. 

Par. 16. Among the said wool products sold and distributed by re- 
spondent in commerce as aforesaid, and among the wool products 
manufactured for introduction into said commerce, are sweaters and 
- other garments which bear conflicting labels. Said sweaters and other 
garments have attached thereto labels purporting to contain the in- 
formation required by the Wool Products Labeling Act; that is, labels 
showing, among other things, the percentages of wool, reprocessed 
wool, or reused wool contained in said garments. In addition to said 
cardboard tags or labels are cloth labels attached to said garments 
_ containing such expressions as the following: 

CASH-MON 
Wool & Cashmere 
SHETLANE 
Lamb’s Wool 

& Kid Mohair 


WOOL & 
CAMEL’S HAIR 
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The use on the same garment of the cardboard label which states 
the purported percentages and kinds of wool of which the garment 
is composed, and the cloth label which states that said garments are 
composed of different kinds of wool fibers without giving the per- 
centages thereof, has the capacity and tendency to confuse and deceive, 
and does confuse and deceive, the purchasing public as to the fiber 
content of said garments and constitutes misbranding and is a viola- 
tion of the Wool Products Labeling Act of 1939 and the rules and 
regulations promulgated thereunder. 

Par. 17. In-addition to the acts and practices hereinabove set forth, 
the respondent has improperly labeled some of its wool products 
offered for sale, sold, and distributed in commerce as aforesaid by 
placing on said products perforated tags, labels, or other means of 
identification that contain the statement “Detach for Stock Control.” 
Other of respondent’s said wool products bear tags, labels, or other 
marks of identification in which all or part of the required information 
contained thereon has been rendered illegible or obscure by crowding, 
intermingling, or superimposing thereon other marks, figures, and 
statements. The aforesaid acts and practices-are in violation of the 
rules and regulations promulgated under the Wool Products Labeling 
Act of 1939. 

Par. 18. The acts, practices, and methods of respondent as alleged 
in paragraphs 14, 15, 16, and 17 hereof, constitute misbranding of 
wool products and are in violation of the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder, 
and all of the aforesaid acts, practices, and methods as alleged herein 
are to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Rerorr, FInpINGs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission, on May 8, 1944, issued and subsequently served its complaint 
in this proceeding upon the respondent named in the caption hereof, 
charging it with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of said acts and the rules and 
regulations promulgated under the Wool Products Labeling Act of 
1939. After the respondents filed its answer to the complaint a stip- 
ulation as to the facts was entered into between counsel representing 
the Federal Trade Commission and the respondent, by which it was 
agreed that, subject to the approval of the Federal Trade Commission, 


DAVID D. DONIGER & CO. 439 
432 Findings 


said stipulated facts may be taken as the facts in this proceeding in 
lieu of testimony in support of the charges stated in the complaint or 
in opposition thereto, and that the said Commission may proceed upon 
said statement of facts to make its findings as to the facts and its con- 
clusion based thereon and enter its order disposing of the proceeding 
without the presentation of argument or the filing of briefs. There- 
after, this proceeding regularly came on for final hearing before the 
Commission on said complaint, answer, and stipulation, said stipula- 
tion having been approved, accepted, and filed; and the Commission 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, David D. Doniger & Co., is a corporation 
organized, existing, and doing business under and by virtue of the laws 
of New York. Its principal office and place of business is at 303 Fifth 
Avenue, New York 16, N. Y. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in manufacturing and selling various kinds of wearing 
apparel, commonly classified as sportswear. Respondent operates 
manufacturing plants at 430 Morris Avenue, Summit, and Dover, N. J. 
At its plant in Summit, N. J., it manufactures various kinds of sports- 
wear. Respondent also sells sweaters to the general public, such 
sweaters being styled and designed, and the production thereof being 
supervised, by the respondent. It also buys sweaters manufactured 
for it by various sweater manufacturers which it resells. Some of 
said products, when sold by it, are caused to be transported from its 
place of business in New York or from one of its places of business in 
New Jersey to various purchasers of said products at their respective 
points of location in the various States of the United States and in 
the District of Columbia. Respondent maintains in some instances, 
and at all times mentioned herein has maintained in some instances, 
a course of trade in said products in commerce among and between 
the various States of the United States and in the District of Columbia. 

Par. 3. Respondent’s products are sold under the name “McGregor” 
which respondent has used as a trade-mark to distinguish its products 
since 1922. Said products have been extensively advertised and sold 
by respondent under its said trade-mark “McGregor” since the afore- 
said date and respondent is known familiarly to the trade and public 
as “The McGregor Co.,” and said trade-mark appears on cloth labels 
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attached to said products, usually in association with the word 
“Sportswear” and a red and green border design. 

Par. 4. Respondent’s sweaters are sold in a variety of styles and 
fabrics and are identified by such trade names as “Yorkshire Quad,” 
“Shetlane,” “Bonnie Lamb,” “Heather Vee,” “Scotchshire,” “Ryder 
Vest Scot,” “Tweedmoor,” and “Lochmoor.” All of said sweaters sold 
under said trade names are made in the United States. 

Respondent’s letterheads, labels, tags, wrappers, boxes, catalogs, 
and other forms of advertising matter usually display a green and 
red plaid and, in some instances, a fanciful design in the nature of 
a coat of arms. Respondent in its advertising also has used a picture 
of a Scottish knight or warrior dressed in kilts of Scotch plaid and 
bearing a shield and sword. 

One of the four rooms in respondent’s showrooms at 303 Fifth Ave- 
nue, New York City, was constructed 20 years ago as a replica of a 
room in an English castle, with heavy brown wooden beam jutting 
from the walls at regular intervals, with colored old-fashioned lanterns 
hanging from some of the beams, Scottish appearing shields and 
coats of arms painted at various places on the walls, pictures depicting 
Scotchmen dressed in shawls, kilts, and tam-o’-shanters, holding 
knotted walking sticks and bagpipes. The room has been modernized 
from time to time, and for 5 years many of the old fixtures have been 
removed and photographs of sportswear and murals have been put 
on the wall. The pictures are changed frequently, and the mural 
annually; at present it represents an architect’s conception of the 
modern sportswear department of a store. Said room is still adorned 
with many of the original fixtures and paintings enumerated above. 
The other three rooms are modern, and there is a large photograph 
of respondent’s Dover, N. J., plant at the entrance to the showroom. 
The showrooms are used only in connection with wholesale trade; no 
products are sold there at retail. Since June 1944, all of respond- 
ent’s advertising, literature, price tags, and the like, have had stated 
in prominent letters, “Sportswear Made in U. S. A.” 

Par. 5. A very small percentage of respondent’s products have been 
and are now imported from the British Isles. All imported products 
have been and are clearly described as such. 

Par. 6. There is a demand among the purchasing public in the 
United States for articles of wearing apparel, particularly woolens, 
imported from the British Isles. 

Par. 7. The use of obviously British- or Scotch-sounding trade 
names by respondent to designate products not imported from the 
British Isles has the tendency and capacity to mislead and deceive 
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purchasers and prospective purchasers as to the actual country of 
origin of said products. Respondent’s trade names “Scotchshire,” 
“Ryder Vest Scot,” “Yorkshire Quad,” and “Shetlane” fall within this 
classification. Likewise, the use of trade names which have some 
British or Scotch connotation or association also has the capacity and 
tendency to mislead and deceive purchasers and prospective purchasers 
as to the actual country of origin of said products unless there is promi- 
nently stated in connection with any such name the country in which 
the product is made. Respondent’s trade names “Bonnie Lamb,” 
“Heather Vee,” “Lochmoor,” and “T'weedmoor” fall within this classi- 
fication. The use in connection with domestic products of adver- 
tising material, letterheads, billheads, tags, labels, boxes, wrappers, 
and the like containing pictures, designs, and symbols connoting and 
suggesting British or Scotch origin has the tendency and capacity to 
mislead purchasers and prospective purchasers as to the country of 
origin of such products, unless in connection with such pictures, de- 
signs, and symbols the actual country of origin is clearly and con- 
spicuously disclosed. 

Par. 8. Among the products offered for sale and sold by the re- 
spondent in commerce, as aforesaid, are some which are composed 
wholly or in part of rayon. 

Par. 9. Rayon is a chemically manufactured fiber hich may be 
manufactured so as to simulate silk fibers in texture and appearance 
and fabrics manufactured from such rayon fibers simulate silk fabrics 
in texture and appearance. Some garments manufactured from fab- 
rics composed of rayon have the appearance and feel of silk, and 
many members of the purchasing public are unable to distinguish be- 
tween such rayon garments and garments manufactured from silk, 
‘with the consequence that such garments are accepted by some mem- 
bers of the purchasing public as silk products. 

Par. 10. Products manufactured from silk have for many years 
been held and are still held in great public esteem because of their 
outstanding qualities, and there has been for many years, and still is, 
a public demand for such products. 

Par. 11. Respondent manufactures and sells in commerce, as afore- 
said, garments composed wholly or in part of rayon, which simulate in 
texture and appearance garments composed wholly or in part of silk. 
Respondent on some occasions and in connection with some products 
did not adequately inform the purchasing public of the fact that said 
garments which resembled silk in texture and appearance were made 
wholly or in part of rayon and not of silk. 

Par. 12. The practice of the respondent in offering for sale and 
selling said garments, manufactured wholly or in part of rayon, which 
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resemble in texture and appearance garments manufactured from 
silk, in commerce, as aforesaid, without disclosing in words familiar 
to the purchasing public the fact that said garments are composed 
wholly or in part of rayon, has the capacity and tendency to mislead 
a substantial portion of the public as to the fiber content thereof. 

Par. 13. Such practices also has the capacity and tendency to mis- 
lead and deceive wholesalers and retailers who purchase respondent’s 
said garments as to the fiber content thereof. Respondent thus places 
in the hands of purchasers of its products for resale a means and 
instrumentality whereby they may mislead the purchasing public as 
to the fiber content of said products. 

Par. 14. Respondent is engaged in the introduction and manufacture 
for introduction into commerce, and in the sale, transportation, and 
distribution of wool products, as such products are defined in the Wool 
Products Labeling Act of 1939, in commerce, as “commerce” is defined 
in said act. and in the Federal Trade Commission Act. Many of re- 
spondent’s said products are composed in whole or in part of wool, 
reprocessed wool, or reused wool, as those terms are defined in the 
Wool Products Labeling Act of 1939, and such products are subject 
to the provisions of said act and the rules and regulations promulgated 
thereunder. Since July 15, 1941, respondent violated the provisions 
of said act and said rules and regulations in the introduction and 
manufacture for introduction into commerce, and in the sale, trans- 
portation, and distribution of said wool products in said commerce, by 
causing some of said wool products to be misbranded within the intent 
and meaning of said act and the rules and regulations. 

Par. 15. Among the wool products introduced and manufactured 
for introduction into commerce, and sold, transported, and distributed 
in said commerce, as aforesaid, were articles of wearing apparel, such 
as sweaters, sport coats, and other garments. Respondent’s practice 
of violating said act and the rules and regulations promulgated there- 
under was (A) its failure to affix to said garments a stamp, tag, label, 
or other means of identification or a substitute in lieu thereof, as pro- 
vided by said act, showing (a) the percentage of the total fiber weight 
of the wool product, exclusive of ornamentation not exceeding 5 per 
centum of said total fiber weight of (1) wool, (2) reprocessed wool, (3) 
reused wool, (4) each fiber other than wool where said percentage by 
weight of such fiber was 5 per centum or more, and (5) the aggregate 
of all other fibers; (6) the maximum percentage of the total weight 
of the wool product of nonfibrous loading, filling, or adulterating mat- 
ter; (c) the name of the manufacturer of the wool product, or the 
manutfacturer’s registered identification number and the name of a 
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seller of the product, or the name of one or more persons subject to 
section 3 of said act with respect to such wool product; (B) its intro- 
duction into said commerce of sweaters and other garments which bore 
conflicting labels, which said sweaters and other garments had attached 
thereto labels purporting to contain the information required by the 
Wool Products Labeling Act; that is, labels showing, among other 
things, the percentages of wool, reprocessed wool, or reused wool con- 
tained in said garments, and in addition had attached cloth labels 
containing such expressions as the following: 

CASH-MON 

Wool & Cashmere 
SHETLANE 
Lamb’s Wool & 
Kid Mohair 
Wool & 
f CAMEL’S HAIR; 

(C) its use of perforated tags, labels, or other means of identifica- 
tion that contain information required by the act and the rules and 
regulations on the portion of the tag, label, or other means of identifi- 
cation which contained the statement “Detach for Stock Control”; 
(D) its use of tags, labels, or other marks of identification in which 
all or part of the required information contained thereon had been 
rendered illegible or obscured by crowding, intermingling, or super- 
imposing thereon other marks, figures, and statements. 

The use on the same garments of the labels containing the infor- 
mation required by the Wool Products Labeling Act of 1939 and the 
rules and regulations promulgated thereunder, and cloth labels con- 
taining the statements “Wool and Cashmere,” “Lamb’s wool and kid 
mohair” and “Wool and Camel’s Hair” has the capacity and tend- 
ency to confuse and deceive.the purchasing public as to the fiber 
content of said garments and is a violation of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated 
thereunder. Said garments which bear the conflicting labels re- 
ferred to above are misbranded in violation of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated 
thereunder in that the cloth label does not show the information 


required in clauses “(a)”, “(6)”, and “(¢)” above. 
CONCLUSION 


The acts and practices of respondent, as found in paragraphs 14 
and 15 hereof, were and are in violation of the Wool Products Label- 
ing Act of 1939 and the rules and regulations promulgated there- 
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under, and all of the acts and practices of respondent, as herein 
found, constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
and a stipulation as to the facts entered into between counsel for the 
Commission and counsel for the respondent, which provides, among 
other things, that the Commission may issue and serve upon re- 
spondent findings as to the facts and conclusion based thereon and an 
order disposing of the proceeding, and the Commission having made 
its findings as to the facts and its conclusion that respondent has vio- 
lated the provisions of the Federal Trade Commission Act and the 
Wool Products Labeling Act of 1939: 

I. It is ordered, That respondent, David D. Doniger & a a cor- 
poration, and its officers, agents, representatives, and snigleyeeee 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of wearing apparel in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Using the terms “Yorkshire Quad,” “Shetlane,” “Scotchshire,” 
or “Ryder Vest Scot” or any other term obviously denoting British 
or Scotch origin, to designate or describe products which are not in 
fact made in the British Isles. 

2. Using the terms “Bonnie Lamb,” “Heather Vee,” “Tweedmoor,” 
or “Lochmoor,” or any other term connoting or suggesting British 
or Scotch origin, to designate or describe products not made in the 
British Isles, unless in connection with such terms there appear other 
words clearly and conspicuously disclosing the country of origin of 
such products. 

3. Using pictures, designs, or symbols connoting or suggesting 
British or Scotch origin in connection with products not made in the 
British Isles unless such pictures, designs, or symbols are accompanied 
by words clearly and conspicuously disclosing the country of origin 
of such products. 

4, Advertising, offering for sale, or selling products composed in 
whole or in part of rayon without clearly disclosing such rayon con- 
tent; and when such products are composed in part of rayon and in 
part we other fibers or materials, all of such fibers or materials, includ- 
ing the rayon, shall be clearly and accurately disclosed. 
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Il. lt ts further ordered, That said respondent, and its officers, 
agents, representatives, and employees, directly or through any corpor- 
ate or other device, in connection with the introduction or manufac- 
ture for introduction into commerce, or the sale, transportation, or 
distribution in commerce, as “commerce” is defined in the aforesaid 
acts, of wearing apparel or other wool products, as such products are 
defined in and subject to the Wool Products Labeling Act of 1939, 
which contain, purport to contain, or in any way are represented as 
containing “wool,” “reprocessed wool,” or “reused wool,” as those terms 
are defined in said act, do forthwith cease and desist from misbrand- 
ing such apparel or other products by failing to affix securely to or 
place on such products a stamp, tag, label, or other means of identifi- 
cation showing in a clear and conspicuous manner : 

(a) The percentage of the total fiber weight*of such product, exclu- 
sive of ornamentation not exceeding 5 percentum of said total fiber 
weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each 
fiber other than wool where said percentage by weight of such fiber is 5 
percentum or more, and (5) the aggregate of all other fibers; 

(6) The maximum percentage of the total weight of such product 
of any nonfibrous loading, filling, or adulterating matter ; 

(c) The name of the manufacturer of such product; or the manu- 
facturer’s registered identification number and the name of a seller 
of such product; or the name of one or more persons introducing such 
product into commerce, or engaged in the sale, transportation, or dis- 
tribution thereof in commerce, as “commerce” is defined in the Federal 
Trade Commission Act and the Wool Products Labeling Act of 1939: 
Provided, however, That when such product is composed in whole or 
in part of any of the specialty fibers named in section 2 (b) of the Wool 
Products Labeling Act of 1939, the name of any such specialty fiber 
may be used in place of the word “wool” on the stamp, tag, label, or 
other: means of -identification affixed to such product, in identifying 
the percentage of the product composed of such specialty fiber: And 
provided further, That when the name of a specialty fiber is used, such 
fiber shall not be described by any other name on said label or on any 
other stamp, tag, label, or other means of identification affixed to such 
product. 

Provided further, That the foregoing provisions concerning mis- 
branding shall not be construed to prohibit acts permitted by para- 
graphs (a) and (b) of section 3 of the Wool Products Labeling Act 
of 1939. And provided further, That nothing contained in this order 
shall be construed as limiting any applicable provisions of said act or 
the rules and regulations promulgated thereunder. 
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Ill. lt is further ordered, That said respondent and its officers, 
agents, representatives, and employees, directly or through any cor- 
porate or other device, in connection with the introduction or manu- 
facture for introduction into commerce, or the sale, transportation, 
or distribution in commerce, as “commerce” is defined in the aforesaid 
acts, of wool products, as such products are defined in and subject to 
the Wool Products Labeling Act of 1939, do forthwith cease and desist 
from placing on any tag, label, or other means of identification pur- 
porting to contain the information required by said act, the statement 
“Detach for Stock Control,” or any statement suggesting the removal 
of such tag, label, or other means of identification. 

TV. lis #Niher ordered, That the respondent shall, within 60 days 
after service upon it of ‘this order, file with the Commission a report in: 
writing setting forth in detail the manner and form in which it has 
complied with this order. 

Commissioner Mason not participating. 
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In THe Marrer or - 


SAMUEL SMITH, ABRAHAM WEINSTEIN, AND AARON 
SMITH, TRADING AS IDEAL MAIL ORDER CO. AND 
SMITH & STRICKLAND TRADING CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5246. Complaint, Nov. 9, 1944—Decision, Apr. 28, 1947 


When used hats having the appearance of new hats are offered to the public 
without being clearly and conspicuously labeled as used or second-hand hats, 
they are readily accepted by members of the public as being new products. 


Where three partners engaged in the sale and distribution of second-hand wear- 
ing apparel and other merchandise direct to the consuming public by mail 
order, and also in sale of such merchandise to retail dealers under a sepa- 
rate trade name; through catalogs and circulars— 

(a@) Represented falsely that their second-hand merchandise was offered to the 
purchaser-consumer at bankrupt and close-out prices; when in fact they 
operated their business on a margin of profit; 

(6) Represented falsely that they had for many years been a style and fashion 
leader, made the hats sold by them, sold direct from factory to purchaser- 
consumer, and saved their customers the middleman’s or jobber’s profit; the 
facts being they dealt almost entirely in second-hand clothing, had no fac- 
tory, and did not save purchasers the middleman’s profit ; 

(c) Represented that they had buying connections throughout the Nation that 
enabled them to supply quality merchandise; when in fact they procured 
all their merchandise in New York City; and 

Where said partners, engaged as aforesaid, and in the purchase of old, worn, 
or previously used hats, which they had cleaned, dyed, and blocked, and to 
which, whenever necessary, they added new trimmings, sweatbands, and 
linings, so that they had the appearance of new— 

(ad) Sold such hats to retailers and to the public, with no label or marking 
stamped thereon or attached thereto to indicate to the buyers that they were 
in fact used or second-hand products ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public and thereby induce it to purchase substantial quanti- 
ties of their products; and with the effect, as respects said used hats, of 
placing in the hands of retailers an instrumentality whereby they were 
able to mislead and deceive the purchasing public: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts 


and practices in commerce. 


In a proceeding in which it appeared that partner respondents falsely and mis- 
leadingly represented their second-hand merchandise as offered at bankrupt 
and close-out prices, themselves as style and fashion leaders for many years, 

as makers of the hats sold by them, etc., and as having buying connections 
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throughout the Nation, and failed to indicate the made-over character of the 
hats dealt in by them, the Commission made no finding with respect to vari- 
ous other charges, but was of the opinion that such charges, including the 
charge that they falsely represented their wearing apparel as consisting of 
various types of fabric such as wool, silk, crepe, chiffon and acetate, their 
pictorial illustrations in their catalogs as representing typical garments ‘of- 
fered by them, their business as having many separate and distinct depart- 
ments, their garments as always cleaned, repaired, and pressed, their second- 
hand garments as only slightly used, and all merchandise as made and 
produced-on their premises, had not been sustained by a greater weight of 
the evidence, and that no prohibitions should be entered with respect thereto. 
_ Before Mr. Randolph Preston and Mr, Clyde M. Hadley, trial ex- 
aminers. 
Mr. DeWitt T. Puckett and Mr. G. M. Martin for the Commission. 
Mr. George Landesman, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Samuel Smith, Abra- 
ham Weinstein, and Aaron Smith, individually and as copartners 
trading as Ideal Mail Order Co. and Smith & Strickland Trading 
Co., hereinafter referred to as respondents, have violated the pro- 
visions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondents, Samuel Smith, Abraham Weinstein, 
and Aaron Smith, are copartners trading as Ideal Mail Order Co. and 
Smith & Strickland Trading Co., and have their principal office and 
place of business at 207 Thatford Avenue, Brooklyn, N. Y. Respond- 
ents are now and for more than 3 years last past have been engaged 
in the sale and distribution of new and second-hand wearing apparel 
and other products to retail dealers and also direct to purchaser- 
consumers. 

Respondents cause and have caused said products, when sold, to be 
transported from their aforesaid place of business in the State of 
New York to purchasers thereof at their respective points of location 
in various States of the United States and in the District of Columbia. 
Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said products in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the purchase of their said inerchandise, 
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respondents have made many false, misleading, and deceptive state- 
ments and representations with reference to their said products. Such 
statements and representations appeared in catalogs circulated among 
prospective purchasers located throughout the various States of the 
United States and in newspaper advertisements and in various other 
ways. Among and typical of such false and misleading representa- 
tions and statements were the following: 


Our SPECIALTY 


Bankrupt stocks, manufacturer’s surpluses, auction stocks, close-out lots, manu- 
facturer’s sample lots. You get your merchandise at bankrupt and close-out 
prices. 

Overcoats. 
All silk lined. 
Men’s O. D. army shirts. 
These all wool shirts are in excellent condition. 
All brand new acetate mixtures. 
Our Tailoring Department. 
Men’s Felt Hat Department. 
Our Shoe Department. 
Ladies’, Miss, Girls Department. 
Men’s Felt Hat Department. 
Ideal Mail Order Co. has for years been an Ideal Leader in styles and fashions 
in both the new and reconditioned field. 
Leaders for Latest Styles. 
Junior Miss Dresses. 
Fine Styles. 
Ladies Evening Gowns. 
Late Styles in satin, crepe, and chiffon, ete. 
Slightly used. 
All boy’s suit coats are pressed, repaired, and French dry cleaned. 
All suits in our department are cleaned, pressed, expertly repaired. 
Ladies: Misses: Girls: 
Fall & Winter Coats 
There are 
soft expensive woolens 
a beautiful assortment of crepes, 
satins, flowered chiffons, and printed 
silks. 

Buying connections throughout the nation enable us to supply you with quality 

merchandise. 


Par. 3. Through the foregoing statements and representations set 
forth in paragraph 2 hereof, and others similar thereto not specifically 
set out herein, the respondents have represented and are now repre- 
senting that their merchandise consists of bankrupt stocks, manufac- 
turers’ surpluses, auction stocks, close-out lots, and manufacturers’ 
sample lots which respondents have purchased direct from such sources 
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of supply, and that their said products are obtained by the pur- 
chaser-consumer at bankrupt and close-out prices; that their concerns 
have many separate and distinct departments; that Ideal Mail Order 
Co. has for many years been a leader in styles and fashions; that their 
garments are always cleaned, repaired, and pressed; that their second- 
hand garments are only slightly used; that their wearing apparel con- 
sists of various types of fabric such as wool, silk, crepe, chiffon, and 
acetate; that the pictorial illustrations contained in their catalog rep- 
resent typical_garments they offer for sale and sell, and that they have 
buying connections throughout the Nation that enable them to supply 
purchasers with quality merchandise. 

Par. 4. The foregoing statements and representations are false and. 
misleading. In truth and in fact respondents buy their products from 
concerns which in turn buy bankrupt stocks, manufacturers’ surpluses, 
auction stocks, close-out lots, and manufacturers’ sample lots, and the 
purchasers of respondents merchandise do not get it at the aforesaid 
prices. Respondents do not have their garments analyzed for the 
fiber content and do not know whether their garments are all wool, 
acetate, silk, crepe, chiffon, or satin. Respondents have only a few 
employees and their business is not highly departmentalized. Re- 
spondents organized Ideal Mail Order Co. on September 1, 1943, and 
said company has not been a style leader for many years. Respond- 
ents are not style leaders in any sense of the word, but purchase their 
garments by the lot, with no chance for discriminating selection. Re- 
spondents’ sole buying connections are dealers in and around New 
York City, who in turn buy from their own connections throughout 
the country. Respondents’ clothes, instead of having the character- 
istics as implied by the pictorial illustrations and accompanying de- 
scriptions contained in their catalogs, are frequently old, worn, soiled, 
and unpressed. Many of respondents’ army shirts are second-hand 
and in many instances are not in good condition. 

Par. 5. In the course and conduct of their business as aforesaid, 
and for the purpose of inducing the purchase of their said merchandise, 
the respondents have made other false and misleading representations 
with reference to their said merchandise, savings that can be effected 
through the purchase of respondents’ products, and the type and 
nature of business engaged in by the respondents. Said false and 
misleading representations are circulated in catalogs circulated among 
prospective purchasers located throughout the various States of the 
United States and in newspaper advertisements and in various other 
ways. Among and typical of such false and misleading representa- 
tions and statements are the following: 
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All qur hats are manufactured on our premises. 

All our hats are made for each customer in our modern plant. 

All merchandise manufactured and produced on premises. 

We guarantee each and every item shipped from factory. 

We manufacture our clothing and other items in our factory. In this way 
you can save the jobbers profit when we send direct to you. 


Par. 6. Through the foregoing statements and representations set 
forth in paragraph 5 hereof, and others similar thereto not specifically 
set out herein, the respondents have represented and are now repre- 
senting that they are the manufacturers of the merchandise they offer 
for sale and sell; that they sell direct from their factory to purchaser- 
consumers and that by dealing with respondents purchasers of their 
said products save the middleman’s or jobber’s profit; that all of their 
merchandise is guaranteed and that the customer is protected by re- 
spondent’s refusal to handle inferior grades of merchandise. 

Par. 7. The foregoing statements and representations are false and 
misleading. Respondents do not own, operate, or control a factory or 
factories wherein said merchandise is manufactured, and they do not 
sell direct from the factory to the purchaser-consumer and do not save 
the purchasers of their merchandise the middleman’s profit. Re- 
spondents handle little, if any, first-quality merchandise, but have in 
some instances sold garments which were practically worn out and 
were in a soiled condition. 

Par. 8. The use by the respondents of the foregoing false, mislead- 
ing, and deceptive statements and representations as aforesaid has had 
and now has the tendency and capacity to mislead and deceive and 
has misled and deceived a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such representations and 
statements are true and has caused and now causes a substantial portion 
of the purchasing public, because of such erroneous and mistaken 
belief, to purchase substantial quantities of respondents’ merchandise. 
By said acts and practices respondents also place in the hands of pur- 
chasers of their merchandise for resale a means and instrumentality 
whereby they may and do mislead and deceive the purchasing public 
as to the true facts in regard to said respondents’ merchandise. 

Par. 9. In the course and conduct of their business as aforesaid, 
the respondents buy old, worn, or previously used hats, have them 
cleaned, dyed, and blocked and wherever necessary add new trim- 
mings, sweatbands, and linings and sell said products in commerce as 
aforesaid. 

Par. 10. The aforesaid hats, when offered for sale and sold by re- 
spondents, have the appearance of new hats. When such hats having 
the appearance of new hats are offered to the purchasing public and. 
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are not clearly and conspicuously labeled as being second-hand hats, 
they are readily accepted by members of the purchasing public as 
being new products. 

Said hats are sold to purchaser-consumers and to retailers.and other 
dealers without any label, marking, or designation stamped thereon 
or attached thereto, to indicate to the purchasing public or to the 
dealers that said hats are in fact second-hand products that have under- 
gone certain processes which have given them the appearance of new 
products. As a result, a substantial portion of the purchasing public 
has been led to believe and are now being led to believe that they were 
and are in fact new hats manufactured entirely from new materials. 
As a result of this erroneous and mistaken understanding and belief, 
substantial quantities of respondents’ said hats have been purchased 
and are now being purchased by members of the public. 

By said acts and practices respondents also place in the hands of 
purchasers of their merchandise for resale a means and instrumen- 
tality whereby they may and do mislead and deceive the purchasing 
public as to the true facts in regard to respondents’ said hats. | 

Par. 11. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair or deceptive acts or practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 9, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents, Samuel Smith, Abraham Weinstein, and Aaron Smith, indi- 
vidually and as copartners trading as Ideal Mail Order Co. and 
Smith & Strickland Trading Co., charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of the answer of the respondents thereto, testimony and other 
evidence in support of and in opposition to the allegations of said 
complaint were taken before a trial examiner of the Commission 
theretofore duly designated by it, and said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission, 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission upon said complaint, answer thereto, testimony, 
and other evidence, report of the trial examiner upon the evidence, 
and brief filed in support of the complaint (the respondents not hav- 
ing filed brief or requested oral argument) ; and the Commission, hav- 
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ing duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondents, Samuel Smith, Abraham Weinstein, 
and Aaron Smith, are individuals and copartners trading as Ideal Mail 
Order Co. and Smith & Strickland Trading Co. and at the time of 
the filing of the complaint herein had their principal office and place 
of business at 207 Thatford Avenue, Brooklyn, N. Y. Respondents 
also maintained a mailing address for the trade name Smith & Strick- 
land Trading Co., at 386 Alabama Avenue, Brooklyn, N. Y. Since Sep- 
tember 1943, the respondents have been engaged in the sale and distri- 
bution of used or second-hand wearing apparel and other merchandise 
direct to the consuming public under the trade name Ideal Mail Order 
Co. In addition, the respondents also sold such merchandise to retail 
dealers under the trade name of Smith & Strickland Trading Co. 

Par. 2. In the course and conduct of their business the respondents 
have caused their said products, when sold, to be transported from 
their place of business in the State of New York to purchasers thereof 
located in various other States of the United States. Respondents 
maintain, and at all times mentioned herein have maintained, a course 
of trade in their said products in commerce among and between the 
various States of the United States. 

Par. 3. In the course and conduct of their business, the respondents 
advertise their products by means of catalogs and circulars dissem- 
inated among prospective purchasers located in various places through- 
out the United States. Through the use of various statements in such 
catalogs, the respondents represented, among other things, that their 
second-hand merchandise was offered to the purchaser-consumer at 
bankrupt and close-6uit prices; that the respondents had for many 
years been a style and fashion leader; that they manufactured the hats 
sold by them; that they sold direct from factory to purchaser- 
consumer; that their customers saved the middleman’s or jobber’s 
profit; and that they have buying connections throughout the Nation 
that enable them to supply quality merchandise. 

The Commission finds that the foregoing representations are false, 
deceptive, and misleading. The respondents operate their business on 

a margin of profit and do not sell their merchandise at bankrupt or 
closeout prices. They deal almost entirely in second-hand clothing 

and are not a style and fashion leader. Said respondents do not own, 
operate, or control a factory or factories where their hats are manu- 
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factured and do not sell direct from factory to purchaser-consumer 
and do not save the purchasers of their merchandise the middleman’s. 
profit. The respondents do not maintain buying connections through- 
out the Nation, but, instead, during the past 3 years all merchandise 
has been procured in New York City. 

Par. 4. The respondents buy old, worn, or previously used hats,. 
have them cleaned, dyed, and blocked and, whenever necessary, add 
new trimmings, sweatbands, and linings and resell such hats to retail 
dealers and to the public. These hats, when sold by the respondents, 
have the appearance of new hats and were sold by the respondents 
without any label or marking stamped thereon or attached thereto to 
indicate to dealers or to the public that such hats were in fact used 
or second-hand products. There is some evidence that subsequent to 
the investigation of this proceeding by the Commission the respondents. 
used the stamp “renovated hat” on the leader sweatbands for their 
made-over hats. 

When used hats having the appearance of new hats are offered to. 
the public without being clearly and conspicuously labeled as used 
or second-hand hats, they are readily accepted by members of the 
public as being new products. 

Par. 5. The acts and practices of the respondents, including the 
sale of used or second-hand hats as herein set forth, have the tendency 
and capacity to mislead and deceive a substantial portion of the pur- - 
chasing public with respect to the character, quality, condition, and 
value of respondents’ products and the tendency and capacity to 
cause such portion of the public to purchase substantial quantities 
of such products as the result of the erroneous and mistaken belief 
so engendered. Respondents’ acts and practices with respect to the 
used hats serve also to place in the hands of retail dealers a means. 
and instrumentality whereby such dealers are enabled to mislead’ 
and deceive the purchasing public. 

Par. 6. There are additional charges set forth in the complaint 
upon which the Commission has made no finding. As to these charges,. 
the Commission is of the opinion that they have not been sustained 
by a greater weight of the evidence and that no prohibitions should 
be entered relative to such charges in any cease and desist order to be 
issued by the Commission in this proceeding. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


IDEAL MAIL ORDER CO., ETC. 455 
4AT Order 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion on the complaint of the Commission, answer of the respondents, 
testimony, and other evidence in support of and in opposition to the 
allegations of said complaint taken before a trial examiner of the 
Commission theretofore duly designated. by it, report of the trial 
examiner upon the evidence, and brief filed in support of the com- 
plaint (the respondents not having filed brief or requested oral 
argument), and the Commission having made its findings as to the 
facts and its conclusion that the respondents have violated the pro- 
visions of the Federal Trade Commission Act: 

It is ordered, That the respondents, Samuel Smith, Abraham Wein- 
stein, and Aaron Smith, individually and as copartners trading as 
Ideal Mail Order Co. or Smith & Strickland Trading Co. or trading 
under any other name or names, and their respective representatives, 
agents, and employees, directly or through any corporate or other 
device in connection with the offering for sale, sale, and distribution 
of second-hand wearing apparel and other merchandise in commerce 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Representing, directly or by implication, that the respondents 
are manufacturers of the wearing apparel sold by them or representing 
in any other manner that the respondents own, operate, or control a 
factory where such merchandise is made. 

2. Representing, directly or by implication, that respondents sell 
direct from factory to consumer or that customers purchasing from 
the respondents save the middleman’s or jobber’s profit. 

3. Representing, directly or by implication, that respondents are 
offering wearing apparel or other merchandise for sale at bankrupt 
or close-out prices. 

4, Representing that respondents are a style and fashion leader. 

5. Representing, directly or by implication, that the respondents 
have buying connections in any places other than the city of New York 
when such wearing apparel and other merchandise are procured only 
in said city. 

6. Representing that hats composed in whole or in part of used 
or second-hand materials are new or are composed of new materials by 
failure to stamp on the sweatbands thereof, in conspicuous and legible 
terms which cannot be removed or obliterated without mutilating the 
sweatband, a statement that such hats are composed of used or second- 
hand materials, provided that if sweatbands are not affixed to such 
hats then such stamping shall appear on the bodies of such hats in 
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conspicuous and legible terms which cannot be removed or obliterated 
without mutilating such bodies. 

lt is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the‘manner and form in which 
they have complied with this order. 

Commissioner Mason not participating. 
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Syllabus 


In THE MATTER OF 


EMMETT J. SMITH AND SARAH ALMA MAXWELL, TRAD- 
ING AS:EMMETT J. SMITH AND DAUGHTER, SMITH 
BABY CHIX AND EMMETT J. SMITH AND DAUGHTER 
POULTRY FARMS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5159. Complaint, May 13, 1944—Decision, May 5, 1947 


A United States record of performance breeder or hatchery is understood by 
members of the poultry industry to be one operating under an official state 
agency cooperating with the Bureau of Animal Industry, United States De- 
partment of Agriculture, under what is known as the national poultry 
improvement plan. 


The national poultry improvement plan as approved by the Secretary of Agri- 
culture has for its objective, among other things, improvement’ in the pro- 
duction and breeding qualities of poultry and authoritative identification 
of breeding stock, hatching eggs, and chicks with respect to quality by 
describing them in terms uniformly accepted in all parts of the United 
States. 


Where two individuals engaged in the interstate sale and distribution of chickens 
and baby chicks, and of two medicinal preparations designated ‘“‘Save’m” 
and “Va-Po-Spra”; through circulars distributed generally to the purchas- 
ing public and through advertisements in newspapers and other publica- 
tions— 

(a) Falsely represented that they were United States record of performance 
breeders and that they operated a poultry hatchery under the supervision 
and in accordance with the rules and regulations of the national poultry 
improvement plan administered by the Bureau of Animal Industry, United 
States Department of Agriculture; 

The facts being they purchased their baby chicks from various hatcheries for 
resale to their customers; delivery in some instances being made directly 
from the hatchery, and in others to them for delivery to their customers ; 

(b) Represented that their chickens and baby chicks were “U. S. Approved” 
under the national poultry improvement plan, and that said chicks were 
record-of-performance sired ; 

The facts being that their said products were not thus approved, and there was 
no evidence that the chicks were record-of-performance sired, other than 
the unsupported statement of the seller that they were thus represented by 
the supplying hatchery; and 

(c) Falsely represented that their said ‘“‘Save’m” medicinal preparation was a 
competent-and effective treatment for diarrhea, coccidiosis, typhoid, cholera, 
worms, and paralysis in poultry and blackhead in turkeys, and would effec 
tively prevent chickens or turkeys from contracting any of said ailments 
or being subject thereto; 
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(d) Falsely represented that their “Va-Po-Spra” was a similar treatment and 
preventive for bronchitis, brooder pneumonia, gapes, cold, tracheitis, roup, 
canker, pox, and sore head in. poultry ; Liat 

(e) Falsely represented that use of “Va-Po-Spra” as directed would kill all 
disease germs in or about the premises used or frequented by poultry ; 

(f) Falsely represented that use thereof was effective in preventing and com- 
bating respiratory ailments in dogs, particularly distemper and pneumonia 
in case of puppies; and, 

(g) Falsely represented that said preparation was effective in preventing and 
combating respiratory ailments in man and that it would cure colds, asthma, 
and hay fever, and relieve the pain incident to burns, bee stings, insect bites, 
and sunburn in the case of humans; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such false representations 
were true and thereby induce purchase of substantial quantities of their 
said preparations: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Hilldrop & Mayfield, of Nashville, Tenn., for respondents. 


CoMPLAINT 2 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Emmett J. Smith 
and Sarah Alma Maxwell, individuals trading as Emmett J. Smith 
and Daughter, Smith Baby Chix, and Emmett J. Smith and Daughter 
Poultry Farms, hereinafter referred to as respondents, have violated 
the provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 


+The complaint is published as amended by Commission order of April 2, 1946, as 
follows: 


“This matter coming on to be heard upon the motion of Richard P. Whiteley, assistant 
chief counsel for the Commission, that the complaint herein be amended by striking 
therefrom pard%raphs 7 and 8 and substituting in lieu thereof new paragraphs.7 and 8, 
in the manner set out in the motion, and that the testimony and other evidence hereto- 
fore taken and received in support of and in opposition to the allegations of the complaint, 
insofar as the same may be competent and material, be made applicable to the complaint 
as amended, and counsel for the respondents having filed herein their waiver of notice of 
hearing, and consent that said motion be granted, and the Commission having duly con- 
sidered the said motion’ and the reeord herein and having reason to believe thatthe said 
respondents have been or are violating the provisions of the Federal Trade Commission 
Act.in respects other than as alleged in the original complaint and that a proceeding upon 
said additional charges would be in the public interest : : 

“Tt is ordered, That the complaint herein be amended by striking therefrom paragraphs 7 
and _ 8 and inserting in lieu thereof new paragraphs 7 and 8, as follows: 

[The paragraphs in question, duly substituted in the complaint, are omitted here in the 
interest of brevity.] 

“It is further ordered, That respondents shall have 20 days from the date of service 
upon them of this order within which to file their answer to the complaint, as amended.” 
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Paracrapn 1. Respondents, Emmett J. Smith and Sarah Alma 
Maxwell, individuals trading and doing business as Emmett J. Smith 
and Dabckink Smith Baby Ghis and Bante J. Smith and Daugh- 
ter Poultry Farms have their oes and principal place of business 
located at Murfreesboro Hiway, Nashville, Tenn. 

Par. 2. Respondents are now and for more than 2 years last past 
have engaged in the business of selling chickens and baby chicks and 
also medicinal preparations designated Save’m and Va-Po-Spra. Re- 
spondents caused their chickens, baby chicks, and medicinal prepara- 
tions, when sold by them, to be transported from their aforesaid 
place of business in the State of Tennessee to purchasers located in 
the various States of the United States. 

Respondents maintain and at all times mentioned herein have 
maintained a course of trade in said chickens, baby chicks, and medic- 
inal preparations in commerce among and between the various States 
of the United States. 

Par. 3. In the course and conduct of the aforesaid business and for 
the purpose of inducing the purchase of their chickens and baby 
chicks respondents have circulated and are now circulating among 
prospective purchasers throughout the United States by United 
States mails and by advertisements in newspapers, many false state- 
ments and representations concerning their products. 

Among and typical of such false statements and representations 
disseminated as aforesaid, respecting chickens and baby chicks, are 
the following: 

EVERYTHING U. S. APPROVED AND BANDED. Blood-Tested, absolutely 
PULLORUM FREE, GOOD CHICKS as 44 years’ BREEDING EXPERIENCE 


can produce. 
Every chick “AAAs.” from U. 8S. APPROVED PULLORUM tested. BANDED 


parent stock. ALL breeds. Reds and White Leghorns included. Hatched in 
Mammoth Blectrics, operated in MODERN Hatchery buildings, construeted 
especially for a Hatchery. 

U. 8. Certified Chicks. 

AAA Chicks—‘“R. O. P. sired” from B. W. D. tested parents U. 8. Approved. 

Through the statements and representations hereinabove set forth 
and others similar thereto not specifically set out herein, respondents 
have represented that they are United States record-of-performance 
breeders; that they operate a poultry hatchery under the supervision 
and in accordance with the rules and regulations of the national 
poultry improvement plan, administered by the Bureau of Animal 
Industry of the United States Department of Agriculture; that their 
chickens and baby chicks are blood tested and absolutely free from 
pullorum disease; that they have 44 years’ experience in breeding 
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chickens and baby chicks; that their grade AAA baby chicks are 
record-of-performance sired from bacillary-white-diarrhea-tested 
parents and are United States approved; that their chickens and baby 
chicks are United States-certified chickens or chicks; and that their 
chickens and baby chicks are hatched in mammoth electric incubators 
in modern hatchery buildings. 

Par. 4. A United States record-of-performance breeder is under- 
stood by members of the poultry industry to be a person operating a 
poultry-breeding farm or hatchery in accordance with the provisions 
of the United States record of performance breeding stage of the 
national poultry improvement plan, administered by the United 
States Department of Agriculture, and in addition to United States 
record-of-performance matings, all other mated birds supplying hatch- 
ing eggs to said person or to any hatchery owned or operated by same 
shall be under the supervision of the plan in one of the breeding stages. 

Par. 5. The foregoing representations are grossly exaggerated, false, 
and misleading. In truth and in fact, the respondents are not United 
States record-of-performance breeders and do not own or operate a 
poultry breeding plant or hatchery under the supervision and in ac- 
cordance with the rules and regulations of the national poultry im- 
provement plan administered by the United States Department of 
Agriculture. Respondents do not own or operate, nor are their baby 
chicks hatched in, mammoth electric incubators in modern hatchery 
buildings. Respondents’ chickens and baby chicks are not absolutely 
free from pullorum disease. According to reliable scientific authori- 
ties, no flock of chickens can be depended upon to be absolutely free 
from pullorum disease. Respondents’ baby chicks are not AAA grade 
and they are not record-of-performance sired from bacillary-white- 
diarrhea-tested parents nor are they United States approved or 
United States certified. The respondents do not hatch any of the 
chickens or baby chicks they sell but buy them from other sources and 
sell them under their own name or names. Some of the hatcheries 
trom which respondents purchase their stock are not operating under 
the national poultry improvement plan. 

Par. 6. Further, in the course and conduct of their aforesaid busi- 
ness, the respondents have disseminated and are now disseminating 
and have caused and are now causing the dissemination of false ad- 
vertisements concerning their medicinal preparations designated 
“Save’m” and “Va-Po-Spra” by the United States mails and by various 
other means in commerce as “commerce” is defined in the Federal 
Trade Commission Act; and respondents have also disseminated and 
are now disseminating and have caused and are now causing the dis- 
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semination of false advertisements concerning their said medicinal 
preparations by various means for the purpose of inducing and which 
are likely to induce, directly or indirectly, the purchase of their said 
medicinal preparations in commerce as “commerce” is defined in the 
Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive statements 
and representations contained in said false advertisements dissemi- 
nated and caused to be disseminated as hereinabove set forth by United 
States mails, by advertisements inserted in newspapers and periodicals 
and by circulars, are the following: 


Too, we were convinced years ago that regardless of the numbers of different 
NAMES that have been given to poultry ailments, the entire lot may safely be 
grouped into two (2)—ONLY TWO—classes, i. e., intestinal and respiratory, for 
when the intestinal organs and the respiratory organs are kept functioning prop- 
erly—kept in “NORMAL” condition—and of course, mites and lice kept down, 
the poultry breeder or developer has LITTLE in way of disease to contend with. 


INTESTINAL Ailments: 

In this class may be included diarrhea (from ANY cause), coccidiosis, typhoid, 
cholera, blackhead (in turkeys), worms, and PARALYSIS 

While neither of the two latter named is a “dsease,” worms oftentimes so 
‘weaken the constitution, lower the vitality and disease-resisting power that the 
bird will succumb to disease germs that may be lurking around ‘Too, we’ve for 
years been thoroughly convinced that worms are direct cause of some forms of 
-paralysis ; but to say the least, worms in poultry (or anything else) are EXPEN- 
SIVE bearders. 

While paralysis may not be a “disease” in true sense of the word, paralysis is 
often times “result,” caused by some intestinal disease, other than by worms. 


TREATMENT— 

In SAV’M we have perfected THE ONE remedy that not only STAMPS OUT 
any and all of above-named ailments when used as directed, but MOST POSI- 
TIVELY will PREVENT any chicken or turkey contracting either of above-named 
ailments, even though allowed to occupy quarters with dead birds that died of 
these ailments. 


RESPIRATORY Ailments: 

In this class may be grouped bronchitis (gasping) called by some “brooder 
pneumonia,” gapes (caused by a tiny red worm in trachea), colds, bronchitis, 
tracheitis and roup. 3 

Canker, while not usually a respiratory ailment, follows neglected roup and is 
often found in the trachea as well as all inside of mouth. If neglected, death will 
surely and quickly follow. 

Pox and sorehead are neither a respiratory ailment, but often show up along 
with roup. Neglected, will develop canker, as well as will roup. 


TREATMENT— 

VA-PO-SPRA is “THE ONE” remedy that will not only POSITIVELY PRE- 
VENT all of above-named ailments, but will quickly bring about complete recov- 
ery, even after the case has become seemingly HOPELESS. Hundreds of roup, 


462 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 43 F. T.C. 


- or sorehead, affected birds have been brought to us in such condition that bird 
was totally blind; or entire head, wattles, and comb a solid mass of sores; eyes 
sealed shut, with canker already developed under eyelids. Owners tell us they 
had been killing and burning birds in nothing like as bad condition. Yet, with- 
in two to four days. the VA-PO-SPRA treatment has them absolutely GOOD AS 
NEW. 

Many customers have told us that had we told them in advance all that 
VA-PO-SPRA will do, they wouldn’t as much as given it a trial, wouldn’t think 
such to be possible; so we are going to mention a little more that VA-PO-SPRA 
is good for, i. e.: No disease germ can exist about premises where VA-PO-SPRA 
is used as a preventative. No mites, lice, or scaly leg will ever appear in 
any brood or flock where VA-PO-SPRA is used as a preventative. 

Too, VA-PO-SPRA will work wonders preventing or combating respiratory 
ailments in man or beast. No need for anyone to suffer with a cold, when 
VA-PO-SPRA is on hand. If suffering with a cold, before retiring simply 
pour a very small amount on pillow, lie with nose directly over it, cover head 
and breathe with mouth open and watch how quick that cold will VANISH. 
For burns, bee stings, insect bites, lightly apply VA-PO-SPRA and forget about 
the pain. VA-PO-SPRA relieves sunburn pain almost instantly. 

If troubled with asthma or hay fever, just try VA-PO-SPRA. 

And last, but by no means least, if you own a dog (or cat), and most every 
family has one or the other, rest assured that VA-PO-SPRA will KILL— 
Not just “run” for the time being—EVERY flea almost INSTANTLY. No, 
they’ll not jump off, they'll FALL off DEAD, never to again move. Same for 
fleas on cats. 

Use VA-PO-SPRA as a preventative and your puppy will not have distemper 
or pneumonia. If already affected with either—if treatment is begun in time— 
permanent relief is sure. 


In connection with advertisement setting forth their said medicinal 
preparations, the respondents have published purported testimonials 
as to the efficacy thereof. 

Par. 7. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not specifically set out 
herein, respondents have represented that their medicinal prepara- 
tion “Save’m” is a competent and effective treatment for diarrhea, 
coccidiosis, typhoid, cholera, worms, and paralysis in poultry, and 
blackhead in turkeys, and that its use will effectively prevent chickens 
or turkeys from contracting any of said ailments or be subject to 
such conditions. That the preparation “Va-Po-Spra” is a competent 
and effectiye treatment for bronchitis, brooder pneumonia, gapes, 
colds, tracheitis, roup, canker, pox, and sorehead in poultry and that 
its use will prevent chickens and turkeys from contracting any of 
said ailments; that the use of “Va-Po-Spra” as directed will kill 
all disease germs in or about the premises used or frequented by poul- 
try, and that the use of said product is effective in preventing and 
combatting respiratory ailments in man or beast, and particularly 
distemper and pneumonia in the case of puppies; that it will cure 
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colds, asthma, and hay fever, and will relieve the pain incident to 
burns, bee stings, insect bites, and sunburn in the case of humans. 

Par. 8. The foregoing statements and representations are false, 
misleading, and deceptive. In truth and in fact, respondents’ prep- 
aration “Save’m” has no therapeutic value in the treatment of diar- 
rhea, coccidiosis, typhoid, cholera, worms, or paralysis in poultry or 
blackhead in turkeys, ‘and its use will not prevent poultry from con- 
tracting any or all of said ailments. Respondents’ preparation 
“Va-Po-Spra” is not a competent or effective treatment for bron- 
chitis, brooder pneumonia, gapes, colds, tracheitis, roup, canker, pox, 
or sorehead in poultry, and its use will not prevent poultry from 
contracting any or all of said ailments. The use of “Va-Po-Spra,” 
as directed, will not kill all disease germs in or about the premises 
used or frequented by poultry, nor will it kill sufficient numbers of 
disease germs to afford any significant protection to poultry. Said 
product is not effective in preventing or combatting respiratory 
ailments in man or beast and will not prevent or be of any value 
in the treatment of distemper or pneumonia in the case of puppies. 
It will not cure colds, asthma, or hay fever, or be of any value in the 
treatment thereof, and will not relieve the pains incident to burns, 
bee stings, insect bites, or sunburn in the case of humans. | 

Par. 9. The use by the respondents of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid, with respect to their chickens, baby chicks, 
and medicinal preparations, has had and now has the capacity and 
tendency to and does mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such false 
statements, representations, and advertisements are true and do induce 
a substantial portion of the purchasing public, because of such erro- 
neous and mistaken belief, to purchase substantial quantities of re- 
spondents’ said products. 

Par. 10. The aforesaid acts and practices of the respondents as here- 
in alleged are all to the injury and prejudice of the public and con- 
stitute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpine¢s As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 13, 1944, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Emmett J. Smith and Sarah Alma Maxwell, individuals trading as 
Emmett J. Smith and Daughter, Smith Baby Chix, and Emmett J. 
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Smith and Daughter Poultry Farms, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of the: 
provisions of said act. After the issuance of said complaint and the 
filing of the answer of respondents thereto, testimony and other evi- 
dence in support of and in opposition to the allegations of said com- 
plaint were taken before a trial examiner of the Commission thereto- 
fore duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. During the 
time that hearings were held herein, the Commission, on April 2, 1946, 
issued its order amending paragraphs 7 and 8 of the complaint. There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon said complaint as amended, answer thereto, testi- 
mony, and other evidence, report of the trial examiner upon the evi- 
dence, and brief filed in support of the complaint. (the respondents not 
having filed brief or requested oral argument) ; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondents, Emmett J. Smith and Sarah Alma 
Maxwell, are individuals trading and doing business as Emmett J. 
Smith and Daughter, Smith Baby Chix, and Emmett J. Smith and 
Daughter Poultry Farms, and have their office and principal place of 
business located at Murfreesboro Hiway, Nashville, Tenn. 

Par. 2. Respondents are engaged in the sale and distribution of 
chickens and baby chicks and also in the sale and distribution of two 
medicinal preparations, designated “Save’m” and “Va-Po-Spra,” in 
commerce among and between the various States of the United States. 
Respondents cause their chickens, baby chicks, and medicinal prepa- 
rations, when sold by them, to be transported from their aforesaid 
place of business in the State of Tennessee to purchasers thereof 
located in various other States of the United States. Respondents 
maintain, and at all times mentioned herein have maintained, a course 
of trade in said chickens, baby chicks, and medicinal preparations 
among and between the various States of the United States. 

Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their chickens and baby 
chicks, respondents have made many false, misleading, and deceptive 
statements and representations with respect to their said chickens 
and baby chicks by means of circulars distributed generally to the 
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purchasing public and by insertion of advertisements in newspapers 
and other publications. Among and typical of such statements and 
representations are the following: 

EVERYTHING U. 8S. APPROVED AND BANDED. Blood-Tested, absolutely 
PULLORUM FREE, GOOD CHICKS as 44 years’ BREEDING EXPERIENCE 
can produce. 

AAA CHICKS—*R. O. P. sired” from B. W. D. tested parents.  U. S. approved. 
White and Brown Leghorns, White, Barred, and Buff Rocks, Buff Orphingtons, 
White Giants, Leghorn, Rock. Want quality? Here they are. SMITH’S 
BABYCHIX (since 1898). 

QUALITY broiler-fryer cockerels from B. W. D. tested, U. S. approved breed- 
ers. 200—$7.00 postage paid. Tight breeds of course. SMITH’S BABYCHIX, 
364 Murfreesboro Road, Nashville. 

Par. 4. Through the statements and representations hereinabove 
set forth and others similar thereto not specifically set out herein, 
respondents have represented that they are United States record of 
performance breeders; that they operate a poultry hatchery under 
the supervision and in accordance with the rules and regulations of 
the national poultry improvement plan, administered by the Bureau 
of Animal Industry, United States Department of Agriculture; that 
their chickens and baby chicks are “U. S. Approved” chicks under 
the national poultry improvement plan; and that said chicks are 
record-of-performance sired. 

Par. 5. The Commission finds that the foregoing representations 
are grossly exaggerated, false, and misleading. Respondents are not 
United States record of performance breeders and, in fact, do not own, 
operate, or control a hatchery where their baby chicks are produced 
but, instead, purchase such baby chicks from various hatcheries for 
resale to their customers. In some instances delivery of baby chicks 
to purchasers is made directly to such purchaser from the hatchery 
from which respondents purchase said chicks and in other instances 
the baby chicks are delivered to the respondents for delivery to their 
various customers. The chickens and baby chicks sold by the respond- 
ent are not “U. S. Approved” chicks under the national poultry 
improvement plan and there is no evidence that the chicks sold by the 
respondents are record-of-performance sired chicks, except the unsup- 
ported statement of the respondent that said chicks were so represented 
by the supplying hatchery. 

Par. 6. A United States record-of-performance breeder or hatchery 
is understood by members of the poultry industry to be one operating 
under an official State agency cooperating with the Bureau of Animal 
Industry, United States Department of Agriculture, under what is 
known as a national poultry improvement plan. The national poultry 
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improvement plan as approved by the Secretary of Agriculture has for 
its objective, among other things, improvement in the production and: 
breeding qualities of poultry and authoritative identification of breed- 
ing stock, hatching eggs, and chicks with respect to quality by describ- 
ing them in terms uniformly accepted in all parts of the United States. 

Par. 7. In addition to the above acts and practices, the respondents 
have disseminated and have caused the dissemination of false adver- 
tisements concerning their medicinal preparations designated 
“Save’m” and “Va-Po-Spra” by United States mails and by various 
other means in commerce as “commerce” is defined in the Federal 
Trade Commission Act; and respondents have also disseminated and 
have caused the dissemination of false advertisements concerning their 
said medicinal preparations by various means for the purpose of induc- 
ing and which are likely to induce, directly or indirectly, the purchase 
of their said medicinal preparations in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act. Among and typical of the 
false, misleading, and deceptive statements and representations con- 
tained in said false advertisements disseminated and caused to be dis- 
seminated as hereinabove set forth, by United States mails, by adver- 
tisements inserted in newspapers and periodicals, and by circulars, are 
the following: 

1. That respondents’ medicinal preparation Save’m is a competent 
and effective treatment for diarrhea, coccidiosis, typhoid, cholera, 
worms, and paralysis in poultry and blackhead in turkeys and that the 
use of said preparation will effectively prevent chickens or turkeys 
from contracting any of said ailments or be subject to such conditions. 

2. That respondents’ preparation Va-Po-Spra is a competent and 
effective treatment for bronchitis, brooder pneumonia, gapes, colds, 
tracheitis, roup, canker, pox, and sore head in poultry and that its use 
will prevent chickens and turkeys from contracting any of said ail- 
ments. 

3. That the use of respondents’ preparation Va-Po-Spra as directed 
will kill all disease germs in or about the premises used or frequented 
by poultry. 

4, That the use of said preparation Va-Po-Spra is effective in pre- 
venting and combating respiratory ailments in dogs, particularly 
distemper and pneumonia in case of puppies. 

_ 5, That respondents’ preparation Va-Po-Spra is effective in prevent- 
ing and combating respiratory ailments in man and that it will cure 
colds, asthma, and hay fever. 

6. That respondents’ preparation will relieve the pain incident to 
burns, bee stings, insect bites, and sunburn in the case of humans. 
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Par. 8. The Commission finds that the foregoing statements and 
representations are false, deceptive, and misleading. Respondents’ 
preparation Save’m has no therepeutic value in the treatment of 
diarrhea, coccidiosis, typhoid, cholera, worms, or paralysis in poultry 
or blackhead in turkeys and the use of said preparation will not pre- 
vent poultry from contracting any or all of said ailments. 

Respondents’ preparation Va-Po-Spra is not a competent or effec- 
tive treatment for bronchitis, brooder pneumonia, gapes, colds, tra- 
cheitis, roup, canker, pox, or sore head in poultry and its use will not 
prevent poultry from contracting any or all of said named conditions. 
The use of respondents’ preparation Va-Po-Spra will not kill all dis- 
ease germs in or about the premises used or frequented by poultry, nor 
will it kill a sufficient number of disease germs to afford any signifi- 
cant protection to poultry. Respondents’ preparation Va-Po-Spra is 
not effective in preventing or combating respiratory ailments in dogs 
and will not prevent or be of any value in the treatment of distemper 
or pneumonia in the case of puppies or dogs. Respondents’ prepara- 
tion Va-Po-Spra is not effective in preventing or combating respira- 
tory ailments in man and its use will not cure colds, asthma, or hay 
fever or be of any value in the treatment of such conditions. The 
use of said preparation will not relieve the pain incident to burns, bee 
stings, insect bites, or sunburn. 

Par. 9. The use by the respondents of the foregoing false, decep- 
tive, and misleading statements, representations, and advertisements 
disseminated as aforesaid with respect to their chickens, baby chicks, 
and medicinal preparations, has the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements are true and to induce a substantial portion 
of the purchasing public, because of such erroneous and mistaken be- 
lief, to purchase substantial quantities of respondents’ chickens, baby 
chicks, and medicinal preparations. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission as amended, answer of 
734584—49—vol. 483 33 
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the respondents, testimony and other evidence in support of and in 
opposition to the allegations of said complaint taken before a trial 
examiner of the Commission theretofore duly designated by it, report 
of the trial examiner upon the evidence, and brief in support of the 
complaint (no brief having been filed by respondents or oral argu- 
ment requested), and the Commission having made its findings as 
to the facts and conclusion that the respondents have violated the 
provisions of the Federal Trade Commission Act: 

I. Jt is ordered, That the respondents, Emmett J. Smith and Sarah 
Alma Maxwell, individually and trading as Emmett J. Smith and 
Daughter, Smith Baby Chix, or Emmett J. Smith and Daughter 
Poultry Farms, or trading under any other trade name, and their 
respective representatives, agents, and employees, directly or through 
any corporate or other device in connection with the offering for sale, 
sale, and distribution of chickens and baby chicks or other poultry 
in commerce as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, that respondents are 
United States record of performance breeders or record of perform- 
ance poultry breeders or that they operate a poultry plant under the 
supervision of an official from the agency supervising United States 
record of performance work. 

2. Representing, directly or by implication, that respondents own, 
operate, or control a hatchery wherin their baby chicks are produced 
when in fact such chicks are procured from various hatcheries for 
resale by respondents to their customers. 

3. Representing, directly or by implication, that respondents’ baby 

chicks are produced from or sired by United States record of per- 
formance males unless the chicks so offered for sale have been actually 
sired by males which have been officially banded with U. S. R. O. P. 
sealed and numbered official leg bands and duly registered as such. 
; 4. Using the term “U. S. Approved” or any other term of similar 
import or meaning or any other official terminology of the national 
poultry improvement plan, to designate or describe chickens or baby 
chicks sold by the respondents. 

II. It is further ordered, That the respondents, Emmett J. Smith 
and Sarah Alma Maxwell, individually and trading as Emmett J. 
Smith and Daughter, Smith Baby Chix, or Emmett J. Smith and 
Daughter Poultry Farms, or trading under any other trade name, 
and their respective agents, representatives, and employees, directly 
or through any corporate or other device in connection with the offer- 
ing for sale, sale, or distribution of their medicinal preparations known 
as “Save’m” and “Va-Po-Spra,” or any other preparations of substan- 
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tially similar composition or possessing substantially similar proper- 
ties, whether sold under the same name or any other name, do forthwith 
cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents directly or by implication: 

(a) That respondents’ preparation Save’m has any therapeutic 
value in the treatment of diarrhea, coccidiosis, typhoid, cholera, 
worms, or paralysis in poultry or that it has any therapeutic value in 
the treatment of blackhead in turkeys or that the use of said prepara- 
tion will prevent poultry or turkeys from contracting any of said ail- 
ments or conditions. 

(6) That respondents’ preparation Va-Po-Spra is a competent 
or effective treatment for bronchitis, brooder pneumonia, gapes, colds, 
tracheitis, roup, canker, pox, or sore head in poultry or that its use 
will prevent chickens and turkeys from contracting any of said ail- 
ments or conditions. 

(c) That respondents’ preparation Va-Po-Spra will kill a suffi- 
cient number of disease germs in or about the premises used or fre- 
quented by poultry so as to afford any significant protection to 
poultry. 

(d) That the use of respondents’ preparation Va-Po-Spra is effec- 
tive in preventing or combating respiratory ailments in dogs or that 
it has any value in the treatment of distemper or pneumonia. 

(e) That respondents’ preparation Va-Po-Spra will be effective 
in preventing or combating respiratory ailments in man, 

(f) That respondents’ preparation Va-Po-Spra constitutes a cure 
or remedy for colds, asthma, or hay fever or that it has any value in 
the treatment thereof. 

(g) That respondents’ preparation Va-Po-Spra will be effective 
in relieving pain incident to burns, bee stings, insect bites, or sunburn. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of respondents’ prep- 
arations, which advertisement contains any of the representations 
prohibited in subparagraph 1 of paragraph IT hereof or the subdi- 
visions thereof. 

III. Zé is further ordered, That the respondents shall, within 60 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THe Marrer oF 


ENERGETIC WORSTED CORP., SPINNERIN YARN CO,, 
INC., AND JOHN J. HOSEY, JR., EDNA M. McMANUS, 
DOROTHY H. CASSEL, AND EDNA J. HOSEY, TRADING 
AS NORR-BRIDGE YARN CO: 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN ACT AP- 
PROVED OCT..14, 1940 


Docket 5280. Complaint, Feb. 13, 1945 


Decision, May 5, 1947 


The word “Shetland” has long been understood by the purchasing public as denot- 
ing a particular type of wool derived from the fleece of Shetland sheep raised 
on the Shetland Islands or on the contiguous mainland of Scotland, and when 
the word is used in connection with yarns having the general appearance of 
wool, it is understood by the purchasing public as denoting a product made 
from the wool of such sheep. 


The word “Cashmere” has long been understood by the purchasing public as 
denoting a particular type of wool derived from the hair of the Cashmere 
goat, and when the word is used in connection with yarns baving the general 
appearance of wool, it is understood by the purchasing public as denoting a 
product made from the hair of the Cashmere goat. 


Shetland wool and Cashmere wool; i. e., particular types of wool derived respec- 
tively from the fleece of Shetland sheep raised on the Shetland Islands or on 
the contiguous mainland of Scotland, and from the hair of the Cashmere 
goat, have for a long time been favorably known to the purchasing public, 
and there is a preference on the part of a substantial portion of the public 
for knitting yarns made from such wools. 


Where a corporation engaged in the interstate sale and distribution of hand 
knitting yarns; in advertising material including pamphlets, leaflets, and 
price lists, and the labels attached to said yarns— 

(a) Misrepresented the constituent fibers or inaterials of which its yarns were 
made through use of the terms “Spinnerin-Shetland”’ and “Spinnerin-Cash- 
mere” to designate and describe yarns which contained no wool derived, 
respectively, from the fleece of Shetland sheep raised on the Shetland Islands 
or the contiguous mainland of Seotland, or from the hair of the Cashmere 
goat; and 

(0) Misrepresented the place of origin of certain of its products through the use 
of names “Spinnerin-Saxony” and “Astrachan’” to designate certain yarns, 
notwithstanding fact that such yarns were not made from wool imported 
respectively from the Province of Saxony and from the city of Astrachan on 
the Volga Basin in Russia; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to the constituent fibers or materials in its 
products and their origin, and thereby induce it to purchase substantial 
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quantities thereof, and with result also of placing im the hands of dealers 
purchasing such products for resale a means and instrumentality whereby 
they were enabled to mislead and deceive the public in such respects : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


In a proceeding in which the Commission found that the use by one of a number 
of respondents joined in the proceeding, of certain terms to designate and 
describe certain yarns was erroneous and misleading, the Commission con- 
cluded that the allegations of the complaint were not sustained as to the 
other respondents thus joined, and that the complaint should be dismissed 
as to them, and also was of the opinion that the charge of violation of the 
Wool Products Labeling Act was likewise not sustained by the evidence. 

Before Mr. Andrew B. Dwall, trial examiner. 

My. J. W. Brookfield, Jr., for the Commission. 

Mesirov & Leonards, of Philadelphia, Pa., for Energetic Worsted 
Corp., John J. Hosey, Jr., Edna M. McManus, Dorothy H. Cassel, and 
Edna J. Hosey. . : 

Kure & Kurz, of New York City, and Mr. George P. Lamb and Mr. 
George F. Hurley of Feldman, Kittelle, Campbell & Ewing, of Wash- 
ington, D. C., for Spinnerin Yarn Co., Inc. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Energetic Worsted Corp., a corporation ; 
Spinnerin Yarn Co., Inc., a corporation, and John J. Hosey, Jr., Edna 
M. McManus, Dorothy H. Cassel, and Edna J. Hosey, individually and 
as copartners, trading and doing business as Norr-Bridge Yarn Co., 
hereinafter referred to as respondents, have violated the provisions of 
said acts and the rules and regulations promulgated under the Wool 
Products Labeling Act of 1939, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrary 1. The respondent, Energetic Worsted Corp., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Delaware, and has its principal office and 
place of business at Depot Street, Bridgeport, Montgomery 
County, Pa. 

The respondents, John J. Hosey, Jr., Edna M. McManus, Dorothy 
H. Cassel, and Edna J. Hosey, are copartners trading and doing busi- 
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ness as Norr-Bridge Yarn Co., and have their principal office and place 
of business at Depot Street, Bridgeport, Montgomery County, Pa. 

The respondent, Spinnerin Yarn Co., Inc., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of New York and has its principal office and place of business 
at 230 Fifth Avenue, New York, N. Y. 

Par. 2. All of the afore-mentioned respondents are engaged in the 
introduction into commerce, and in the sale, transportation, and dis- 
tribution of wool products, as such products are defined in the Wool 
Products Labeling Act of 1939, in commerce, as “commerce” is defined 
in said act, and in the Federal Trade Commission Act. Many of the 
respondents’ said products are composed in whole or in part of wool, 
reprocessed wool, or reused wool, as those terms are defined in the 
Wool Products Labeling Act of 1939, and such products are subject 
to the provisions of said act and the rules and regulations promul- 
gated thereunder. Since July 15, 1941, respondents have violated 
the provisions of said act and said rules and regulations in the intro- 
duction into commerce, and in the sale, transportation, and distribu- 
tion of said wool products in said commerce, by causing said wool 
products to be misbranded within the intent and meaning of said 
act and the rules and regulations. 

Par. 3. Among the wool products intreduced into commerce and 
sold, transported and distributed in said commerce as aforesaid, are 
knitting yarns which respondents, John J. Hosey, Jr., Edna M. Mc- 
Manus, Dorothy H. Cassel, and Edna J. Hosey, copartners trading 
and doing business as Norr-Bridge Yarn Co., sell to respondent, 
Spinnerin Yarn Co., and also to Energetic Worsted Corp., which in 
turn sells said yarns to respondent, Spinnerin Yarn Co. Exemplify- 
ing respondents’ practice of violating said act and the rules and regu- 
lations promulgated thereunder is their misbranding of the aforesaid 
knitting yarns in violation of the provisions of said act and said rules 
and regulations by failing to affix to said knitting yarns a stamp, 
tag, label, or other means of identification, or a substitute in lieu 
thereof, as provided by said act, showing (a) the percentage of the 
total fiber weight of the wool product, exclusive of ornamentation not 
exceeding 5 percentum of said total fiber weight of (1) wool, (2) 
reprocessed wool, (3) reused wool, (4) each fiber other than wool 
where said percentage by weight of such fiber was 5 percentum or 
more, and (5) the aggregate of all other fibers; (6) the maximum 
percentage of the total weight of the wool product of nonfibrous load- 
ing, filling, or adulterating matter; (c) the percentages in words and 
figures plainly legible by weight of the wool contents of such wool 
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product where said wool product contains a fiber other than wool; 
(d) the name of the manufacturer of the wool product, or the manu- 
facturer’s registered identification number and the name of a seller 
or reseller of the product as provided for in the rules and regulations 
promulgated under such act, or the name of one or more persons sub- 
ject to section 3 of said act with respect to such wool product. 

Par. 4. In the course and conduct of its aforesaid business and for 
the purpose of inducing the sale of some of its said products, the 
respondent, Spinnerin Yarn Co., Inc., has engaged in the practice of 
falsely representing the constituent fiber or material of which its 
products are made, such false representations being made by means 
of statements appearing in pamphlets, leaflets, price lists, on labels 
attached to said products, and in various other ways, which it has 
distributed among purchasers and prospective purchasers of its said 
products, located in various States of the United States and in the 
District of Columbia. 

Typical of the aforesaid practices is the use by the respondent of 
the words “Spinnerin-Shetland” to designate and describe certain 
yarns which are not composed in whole or in part of the wool of 
Shetland sheep raised on the Shetland Islands or on the contiguous 
mainland of Scotland. 

The word “Shetland” has long been understood by the purchasing 
public as designating and describing a particular type of wool derived 
from the fleece of Shetland sheep raised on the Shetland Islands or 
on the contiguous mainland of Scotland, and when said word is used 
to designate and describe yarns having the general appearance of wool, 
it is understood by the purchasing public as denoting a product made 
from the wool of such Shetland sheep. 

A further example of respondent’s practices is the use of the words 
“Spinnerin-Cashmere” to designate and describe certain yarns which 
are not composed in whole of the hair of the Cashmere goat. 

The word “Cashmere” has long been understood and accepted by 
the purchasing public as designating and describing a particular 
type of wool derived from the hair of the Cashmere goat, and when 
said word is used to designate and describe yarns having the general 
appearance of wool, it is understood by the purchasing public as de- 
noting a product made entirely from the hair of the Cashmere goat. 

Each of the aforedescribed wools has been for a long time and is 
now, well and favorably known to the purchasing public and there is 
a demand, public acceptance and preference on the part of the pur- 
chasing public for yarns made therefrom. 

Par. 5. By the means and in the manner aforesaid, respondent also 
engaged in the practice of falsely representing the place of origin of 
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certain of its products. Among and typical of such false representa- 
tions are the statements “Spinnerin-Saxony” and “Astrachan” used in 
designating certain of its yarns. Through the use of such statements, 
the respondent represents that the yarn designated “Spinnerin- 
Saxony” is made from wool imported from the Province of Saxony, 
and that the yarn designated “Astrachan” is made from wool imported 
from the city of Astrachan on the Volga Basin in Russia. In truth 
and in fact, the wool used in making such yarns is not imported from 
such geographical locations. 

Par. 6. The use by the respondent, Spinnerin Yarn Co., Inc., of the 
aforesaid false terms and deceptive statements and representations 
with respect to its aforesaid yarns disseminated as aforesaid has had, 
and now has, the tendency and capacity to mislead and deceive, pur- 
chasers and prospective purchasers of its said products into the erro- 
neous and mistaken belief that such representations and statements 
are true and that respondent has truthfully represented the constitu- 
ent fiber and origin of its products, and causes a substantial portion of 
the purchasing public, because of such erroneous and mistaken belief, 
to purchase substantial quantities of respondent’s yarns. By said acts 
and practices, respondent also places in the hands of purchasers of 
the said yarns for resale, a means and instrumentality whereby they 
may, and do, mislead and deceive the purchasing public into the 
erroneous and mistaken belief that they are purchasing yarns manu- 
factured from fibers indicated by the use of the aforesaid terms and 
phrases and emanating from the geographical areas suggested. 

Par. 7. The acts and practices and methods of respondents as al- 
leged in paragraphs 2 and 3 hereof, constitute misbranding of wool 
products and are in violation of the Wool Products Labeling Act of 
1939 and the rules and regulations thereunder, and all of the afore- 
said acts, practices, and methods as alleged herein are to the prejudice 
and injury of the public and constitute unfair or deceptive acts or 
practices in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


Rerorr, FINDINGS AS To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission on February 18, 1945, issued and subsequently served its com- 
plaint in this proceeding upon the respondents named in the caption 
hereof, charging them with the violation of those acts. Respondent, 
Spinnerin Yarn Co., Inc., filed an answer admitting all of the material 
allegations of fact in the complaint and waiving all intervening pro- 
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cedure and further hearings. After the filing by the other respondents 
of their answers to the complaint, testimony, and other evidence in 
support of and in opposition to the allegations of the complaint with 
respect to those respondents were introduced before a trial examiner 
of the Commission theretofore duly designated by it, and such testi- 
mony and other evidence were duly recorded and filed in the office of 
the Commission. Thereafter, the proceeding regularly came on for 
final consideration by the Commission upon the complaint, the an- 
swers of all of the respondents, testimony, and other evidence, report 
of the trial examiner and the exceptions thereto, brief in support of 
the complaint and brief in opposition thereto on behalf of all of the 
respondents except Spinnerin Yarn Co., Inc. (oral argument not 
having been requested) ; and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Energetic Worsted Corp. is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Delaware, and has its principal office and 
place of business on Depot Street, Bridgeport, Montgomery County, 
Pa: 

Respondents, John J. Hosey, Jr., Edna M. McManus, Dorothy H. 
Cassel, and Edna J. Hosey, are copartners trading and doing busi- 
ness as Norr-Bridge Yarn Co., and have their principal office and 
place of business on Depot Street, Bridgeport, Montgomery County, 
Pa. 

Respondent, Spinnerin Yarn Co., Inc., is a corporation organized 
existing and doing business under and by virtue of the laws of the 
State of New York, and has its principal office and place of business 
at 230 Fifth Avenue, New York, N. Y. 

The Commission having concluded that the allegations of the com- 
plaint have not been sustained as to respondents, Energetic Worsted 
Corp., John J. Hosey, Jr., Edna M. McManus, Dorothy H. Cassel, 
and Edna J. Hosey, and that the complaint should therefore be dis- 
missed as to these respondents, the word “respondent” as used herein- 
after refers only to respondent, Spinnerin Yarn Co., Inc. 

Par. 2. Respondent, Spinnerin Yarn Co., Inc., is engaged in the 
gale and distribution of hand-knitting yarns, causing its products, 
when sold, to be transported from its place of business in the State 
of New York to purchasers thereof located: in various other States 
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of the United States. Respondent maintains and has maintained a 
course of trade in its products in commerce between and among the 
various States of the United States. 

Par. 3. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of certain of its yarns, respondent has 
misrepresented the constituent fibers or materials of which such yarns 
are made, such representations appearing in advertising material dis- 
tributed among purchasers and prospective purchasers of such yarns. 
This advertising material included pamphlets, leaflets, and price lists 
and also the labels attached to the yarns. 

One example of this practice was the use by respondent of the term 
“Spinnerin-Shetland” to designate and describe certain yarns. The 
word “Shetland” has long been understood by the purchasing public 
as denoting a particular type of wool derived from the fleece of Shet- 
land sheep raised on the Shetland Islands or on the contiguous main- 
land of Scotland, and when the word is used in connection with yarns 
having the general appearance of wool, as do the yarns here in ques- 
tion, it is understood by the purchasing public as denoting a product 
made from the wool of such Shetland sheep. Actually, the yarns 
in question contain no such wool. 

A further example of respondent’s practice was the use of the term 
“Spinnerin-Cashmere” to designate and describe certain yarns. The 
word “Cashmere” has long been understood by the purchasing public 
as denoting a particular type of wool derived from the hair of the 
Cashmere goat, and when the word is used in connection with yarns 
having the general appearance of wool, as do the yarns here in ques- 
tion, it is understood by the purchasing public as denoting a product 
made from the hair of the Cashmere goat. Actually, the yarns in 
question contain no such material. 

Each of these wools (Shetland and Cashmere) has for a long time 
been favorably known to the purchasing public and there is a prefer- 
ence on the part of a substantial portion of the public for knitting 
yarns made from such wools. 

Par. 4. In the advertising material referred to above, respondent 
has also misrepresented the place of origin of certain of its products. 
Among such misrepresentations was the use of the names “Spinnerin- 
Saxony” and “Astrachan” to designate certain of its yarns. Through 
the use of these names respondent represented that the yarn designated 
“Spinnerin-Saxony” was made from wool imported from the Province 
of Saxony, and that the yarn designated “Astrachan” was made from 
wool imported from the city of Astrachan on the Volga Basin in 
Russia. In truth and in fact, the wool used in making the yarns was 
not imported from such locations. 
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The record indicates that respondent has already discontinued the 
use of the terms referred to in this paragraph and also those referred 
to in paragraph 3 above. 

Par. 5. While the complaint also charged respondent with viola- 
tions of the Wool Products Labeling Act of 1989, the Commission 
is of the opinion and finds that such charges are not sustained by 
the evidence. 

Par. 6. The use by the respondent of the erroneous and misleading 
terms herein set forth had the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public with respect 
to the constituent fibers or materials in respondent’s products and 
with respect to the origin of such products, and the tendency and 
capacity to cause such portion of the public to purchase substantial 
quantities of respondent’s products as a result of the erroneous and 
mistaken belief so engendered. Respondent’s acts and practices served 
also to place in the hands of dealers purchasing such products from 
respondent for resale a means and instrumentality whereby they were 
enabled to mislead and deceive the public with respect to the composi- 
tion and origin of such products. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of the re- 
spondents, testimony, and other evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, report 
of the trial examiner and the exceptions thereto, and briefs in support 
of and in opposition to the complaint (oral argument not having been 
requested) and the Commission having made its findings as to the facts 
and its conclusion that respondent Spinnerin Yarn Co., Inc., has 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That respondent, Spinnerin Yarn Co., Inc., a corpora- 
tion, and its officers, agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of knitting yarns in commerce, 
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as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Using the word “Shetland,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe, or 
refer to any product which is not composed entirely of wool of Shet- 
land sheep raised on the Shetland Islands or the contiguous mainland 
of Scotland: Provided, however, That in the case of a product com- 
posed in part of wool of Shetland sheep and in part of other fibers or 
materials, such word may be used as descriptive of the Shetland wool 
content if there are used in immediate connection therewith, in letters 
of at least equal conspicuousness, words truthfully describing such 
other constituent fibers or materials. 

2. Using the word “Cashmere,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe, or 
refer to any product which is not composed entirely of hair of the 
Cashmere goat: Provided, however, That in the case of a product com- 
posed in part of hair of the Cashmere goat and in part of other fibers 
or materials, such word may be used as descriptive of the Cashmere 
fiber content if there are used in immediate connection therewith, in 
letters of at least equal conspicuousness, words truthfully describing 
such other constituent fibers or materials. 

3. Using the word “Saxony,” or any simulation thereof, either alone 
or in connection with other words, to designate, describe, or refer to 
any product not imported from the Province of Saxony or made of 
wool imported from said Province: Provided, however, That in the 
case of a product composed in part of wool imported from Saxony 
and in part of other fibers or materials, such word may be used as 
descriptive of the content imported from Saxony if there are used in 
immediate connection therewith, in letters of at least equal conspic- 
uousness, words truthfully describing such other constituent fibers or 
materials. 

4. Using the word “Astrachan,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe, or 
refer to any product not imported from the city of Astrachan on the 
Volga Basin in Russia or made of wool imported from said city: 
Provided, however, That in the case of a product composed in part 
of wool imported from Astrachan and in part of other fibers or mate- 
rials, such word may be used as descriptive of the content imported 
from Astrachan if there are used in immediate connection therewith, 
in letters of at least equal conspicuousness, words ed aeebine 
such other constituent fibers or materials. 
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Lt is further ordered, That said respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 

It is further ordered, That the complaint herein be, and it hereby is, 

dismissed as to respondent, Energetic Worsted Corp., and as to re- 
spondents, John J. Hosey, J r., Edna M. McManus, Dorothy H. Cassel, 
and Edna J. Hosey, copartners, trading as Norr-Bridge Yarn Co. 
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In THE MaTTerR OF 


DRAPER CORP. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914, AND OF SECS. 2 (a) AND 
3 OF AN ACT APPROVED OCT. 15, 1914, AS AMENDED BY AN ACT APPROVED 
JUNE 19, 1936 


Docket 5436. Complaint, Apr. 22, 1946—Decision, May 5, 1947 


Where a corporation which (1) since its organization in 1916 had been the only 
manufacturer of the preferred single shuttle cotton and rayon and other 
synthetic fiber automatic looms, and parts therefor, and bobbins and shuttles ; 
(2) manufactured “Draper” looms and owned an interest in the manufacture 
of looms respectively known as “Stafford” and ‘Hopedale’; and (3) was 
engaged in the interstate sale of such products to textile mills, in substantial 
competition with others similarly engaged in commerce and with a number 
engaged only in the manufacture and sale of bobbins, shuttles, and repair 
and replacement parts for looms— 

(a) Discriminated in price between different purchasers of such bobbins and 
shuttles and repair and replacement parts, of like grade and quality, by 
selling them to some of its customers at lower prices than to others, includ- 
ing the allowance, on sales and contracts for sale with mill owners, of a 5 
percent discount from its regular price for repair and replacement parts for 
its looms and also for aforesaid Hopedale and Stafford looms; 

Effect of which discriminations was substantially to lessen competition with it 
in the sale in commerce of such bobbins, shuttles, and parts for looms, to 
tend to create in it a monopoly in such products, and to injure, destroy, and 
prevent competition with its competitors; and 

(b) Made sales and contracts for the sale of shuttles and bobbins, and repair and 
replacement parts for looms, and fixed prices charged therefor, or discounts 
from or rebates upon such prices, on the condition, agreement, and under- 
standing that the purchaser thereof should not use or deal in the shuttles, 
bobbins, and repair and replacement parts for looms, or other goods, wares, 
merchandise, machinery, supplies, or other commodities of a competitor and 
made such sales and contracts for sales to purchasers of parts for its afore- 
said Draper, Hopedale, and Stafford looms, to the exclusion of other sellers; 

Effect of which sales and contracts for sale on such condition was substantially 
to lessen competition and tend to create in it a monopoly in the commerce 
aforesaid of shuttles, bobbins, and repair and replacement parts for looms: 

Held, That the acts and practices set out in paragraphs (@) and (b) above were 
in violation of section 2 (a) of the Clayton Act as amended by the Robinson- 
Patman Act, and of section 3 of said Clayton Act, respectively, and were 
all to the prejudice of the public and said corporation’s competitors and con- 
stituted unfair methods of competition within the intent and meaning of the 
Federal Trade Commission Act. 


Mr. Edward L. Smith for the Commission. 


Herrick, Smith, Donald, Farley & Ketchum, of Boston, Mass., for 
respondent. 
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The Federal Trade Commission having reason to believe that Draper 
Corp., hereinafter called respondent, since June 19, 1936, has violated 
and is now violating the provisions of section 2 (a) of the act of Con- 
gress entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act), as amended by section 1 of the act of Con- 
gress entitled “An Act to amend section 2 of the act entitled ‘An Act 
to supplement existing laws against unlawful restraints and monopo- 
hes, and for other purposes,’ approved October 15, 1914, as amended 
(U.S. C., title 15, sec. 13), and for other purposes,” approved June 
19, 1936 (the Robinson-Patman Act), hereby issues this its complaint 
against respondent and states its charges with respect thereto as 
follows, to wit: . ' 

Paracrarn 1. Respondent, Draper Corp., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of Maine, with its general office and principal place of busi- 
ness at Hopedale, Mass. It is now, and since its organization on or 
about July 5, 1916, has been engaged in the manufacture of single- 
shuttle cotton, silk, rayon, and other synthetic fiber automatic looms, 
and repair and replacement parts therefor, temples, automatic bob- 
bins, shuttles, and rings for such looms, and in the sale thereof to mills 
engaged in the manufacture of textiles, chiefly silk, cotton, rayon, and 
other synthetic fibers, and of textiles made of mixtures of silk, cotton, 
rayon, and of other synthetic fibers. The respondent on November 20, 
1916, or thereabouts, acquired the property and the loom-manufactur- 
ing business of a firm known as the Draper Co., which business had 
been established in 1816 or thereabouts, and had been carried on con- 
tinuously from its establishment until its acquisition by the respond- 
ent, which, since such acquisition, has continued the business originally 
established by the said Draper Co. The looms manufactured by said 
Draper Co., and since its acquisition by the respondent, have been and 
are still known and sold as Draper looms. In April 1927, or there- 
abouts, respondent acquired and still owns all of the properties, assets, 
and business of the Hopedale Manufacturing Co. (a loom manufac- 
turer), located at Milford, Mass. The looms manufactured by such 
Hopedale Manufacturing Co., and since its acquisition by the respond- 
ent, have been and are still sold and known as Hopedale looms. On 
December 3, 1921, or thereabouts, respondent acquired and still owns 
all of the properties, assets, and business of the Stafford Co, (a loom 
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manufacturer), of Reedville, Mass. The looms manufactured by such 
Stafford Co., and since its acquisition by the respondent, have been 
and are still sold and known as Stafford looms. 

Par. 2. The respondent is now and since its organization in 1916 has 
been the only manufacturer of single-shuttle cotton, silk, rayon, and 
other synthetic fiber automatic looms in the United States, which said 
single-shuttle looms are preferred by a substantial portion of textile 
manufacturers for the manufacture of textiles composed of silk, cotton, 
rayon, and other synthetic fibers, and of textiles composed of mixtures 
of silk, cotton, rayon, and of other synthetic fibers. The purchasers of 
its looms are approximately 1,100 in number, many of such purchasers 
having more than 1 mill. Since its organization the respondent has 
been and still is engaged in the sale of such looms, replacement and 
repair parts for such looms, temples, automatic bobbins, shuttles, and 
rings therefor, to textile mills located throughout the several States 
of the United States, the Territories thereof, and in the District of 
Columbia, causing said products, when sold by it, to be transported 
from the places of manufacture to the purchasers thereof located in 
the various States of the United States, the Territories thereof, and in 
the District of Columbia. There is now and, at all times since the 
organization of said respondent, has been, a constant current of trade 
and commerce in said products between and among the various States 
of the United States, the Territories thereof, and in the District of 
Columbia. 

Par. 8. In the course and conduct of its said business as herein 
described, respondent has been for more than 3 years last past and 
still is in substantial competition in the sale of looms, repair and re- 
placement parts therefor, automatic bobbins, temples, shuttles, and 
rings therefor, in commerce between and among the various States of 
the United States, the Territories thereof, and in the District of Colum- 
bia with other corporations and with firms and persons, a number of 
whom are engaged only in the manufacture and sale of temples, bob- 
bins, shuttles, and rings therefor, and repair and replacement parts for 
looms, in the commerce aforesaid. 

Par. 4. In the course and conduct of its said business described in 
paragraphs 1, 2, and 3 hereof, respondent is now and for more than 3 
years last past has been discriminating in price between different 
purchasers of such temples, bobbins, shuttles, and rings therefor, and 
repair and replacement parts for looms, of like grade and quality, by 
selling its said products to some of its customers at lower prices than 
it sells and has sold products of like grade and quality to others of its 
customers. Included among such discriminations have been those 
arising from and as a part of sales by respondent to mill owners and 
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contracts for sale by respondent with mill owners by which such mill 
owners are allowed a 5-percent discount from respondent’s regular 
charging price for loom repair and replacement parts and complete 
mechanisms for looms of its manufacture, and also for looms made by 
the aforesaid Hopedale Manufacturing Co. or by the said Stafford 
Co. The effect of said discriminations may be, has been, and is to 
substantially lessen competition with respondent in such temples, bob- 
bins, shuttles, and rings, and repair and replacement parts for looms, in 
the commerce aforesaid, to tend to create in respondent a monopoly 
in the aforesaid commerce in such temples, bobbins, shuttles, and rings, 
repair and replacement parts for looms, and to injure, destroy, and 
prevent competition with its competitors engaged in the sale of 
temples, bobbins, shuttles, and rings, and repair and replacement parts 
for looms, in the commerce aforesaid. 

Par. 5. The foregoing acts and practices of respondent: constitute 
a violation of the provisions of section 2 (a) of the above-mentioned 
act of Congress entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” ap- 
proved October 15, 1914 (the Clayton Act), as amended by section 1 
of the act of Congress entitled “An Act to amend section 2 of the 
act entitled ‘An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,’ approved October 
15, 1914, as amended (U.S. C., title 15, sec. 13), and for other pur- 
poses,” approved June 19, 1936 (the Robinson-Patman Act). 


COUNT IL 


The Federal Trade Commission having reason to believe the Draper 
Corp., hereinafter called the respondent, has violated and is now vio- 
lating the provisions of section 3 of the act of Congress entitled “An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (the 
Clayton Act), hereby issues this its complaint against respondent 
and states its charges with respect thereto as follows, to-wit: 

Paracrary 1. For its charges under this paragraph of this count 
said Commission relies upon the matters and things set out in para- 
graph 1 of count I of this complaint to the same extent and as though 
the allegations of said paragraph 1 of said count I were set out in 
full herein, and said paragraph 1 of said count I is incorporated 
herein by reference and made a part of the allegations of this count. 

Par. 2. For its charges under this paragraph of this count said 
Commission relies upon the matters and things set out in paragraph 2 
of count I of this complaint to the same extent and as though the 
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allegations of said paragraph 2 of said count I were set out in full 
herein, and said paragraph 2 of said count I is incorporated herein 
by reference and made a part of the allegations of this count. 

Par. 3. For its charges under this paragraph of this count said 
Commission relies upon the matters and things set out in paragraph 3 
of count I of this complaint to the same extent and as though the 
allegations of said paragraph 3 of said count I were set out in full 
herein, and said paragraph 3 of said count I is incorporated herein 
by reference and made a part of the allegations of this count. 

Par. 4. In the course and conduct of its business described in para- 
graphs 1, 2, and 3 of count I of this complaint, the respondent in the 
course of such commerce has made sales and contracts for sale and is 
still making sales and contracts for the sale of temples, shuttles, bob- 
bins, rings, and repair and replacement parts for looms, and has fixed 
and is still fixing prices charged therefor, or discount from or rebate 
upon such prices on the conditions, agreements, and understandings 
that the purchasers thereof shall not use or deal in the temples, shut- 
tles, bobbins, rings, and repair and replacement parts for looms, or 
other goods, wares, merchandise, machinery, supplies, or other com- 
modities of a competitor or competitors of the respondent. Included 
in such sales and contracts for sale have been and are those in which 
discounts from and rebates upon its prices have been allowed and 
given to some of its purchasers in consideration of the agreement by 
such purchasers to purchase their entire requirements of loom repair 
and replacement parts for the aforesaid Draper looms, Hopedale 
looms, and Stafford looms from the respondent to the exclusion of 
other sellers and of othe1 prospective and potential sellers. The ef- 
fect of such sales and contracts for sale on such conditions, agree- 
ments, and understandings may be, has been, and still is to substan- 
tially lessen competition with respondent and tends to create and has 
created in respondent a monopoly in the commerce aforesaid of tem- 
ples, shuttles, bobbins, rings, and repair and replacement parts for 
looms. 

Par. 5. The aforesaid acts of respondent constitute a violation of 
the provisions of section 3 of the hereinabove-mentioned act of Con- 
gress entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act). 


COUNT III 
Pursuant to the provisions of the Federal Trade Commission Act, 


and by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that Draper Corp., hereinafter 
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referred to as respondent, has violated the provisions of the said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrarnt I For its charges under this paragraph of this count 
said Commission relies upon the matters and things set out in para- 
graph 1 of count I of this complaint to the same extent and as though 
the allegations of said paragraph 1 of said count I were set out in full 
herein, and said paragraph 1 of said count I is incorporated herein by 
reference and made a part of the allegations of this count. 

Pan. 2. For its charges under this paragraph of this count said 
Commission relies upon the matters and things set out in paragraph 2 
of count I of this complaint to the same extent and as though the alle- 
gations of said paragraph 2 of said count I were set out in full herein, 
and said paragraph 2 of said count I is incorporated herein by refer- 
ence and made a part of the allegations of this count. 

Par. 3. For its charges under this paragraph of this count said Com- 
mission relies upon the matters and things set out in paragraph 3 of 
count I of this complaint to the same extent and as though the allega- 
tions of said paragraph 3 of said count I were set out in full herein, and 
said paragraph 3 of said count I is incorporated herein by reference 
and made a part of the allegations of this count. 

Par. 4. For its charges under this paragraph of this count the Com- 
mission relies upon the matters and things set out in paragraph 4 of 
count I of this complaint to the same extent and as though the allega- 
tions of said paragraph 4 of said count I were set out in full herein, 
and said paragraph 4 of said count I is incorporated herein by refer- 
ence and made a part of the allegations of this count. 

Par. 5. For its charges under this paragraph of this count said 
Commission relies upon the matters and things set out in paragraph 4 
of count II of this complaint to the same extent and as though the alle- 
gations of said paragraph 4 of count I were set out in full herein, and 
said paragraph 4 of count II is incorporated herein by reference and 
made a part of the allegations of this count. 

Paz. 6. The acts and practices of the respondent as herein alleged 
are all to the prejudice of competitors of respondent and of the public; 
haye a dangerous tendency to and have actually hindered and pre- 
vented competition in the sale of temples, bobbins, shuttles, rings, and 
repair and replacement parts for looms, in commerce within the in- 
tent and meaning of the Federal Trade Commission Act; have unrea- 
sonably restrained such commerce in temples, bobbins, shuttles, rings, 
and repair and replacement parts for looms, and constitute unfair 
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methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Revort, Finprncs 4s To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and of the act of Congress entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,” approved October 15, 1914 (the Clayton Act), as amended by 
the act of Congress entitled “An Act to amend section 2 of the act 
entitled ‘An Act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,’ approved October 
15, 1914, as amended (U.S. C., title 15, sec. 13), and for other pur- 
poses,” approved June 19, 1936 (the Robinson-Patman Act), the Fed- 
eral Trade Commission on April 22, 1946, issued and subsequently 
served its complaint in this proceeding upon the respondent, Draper 
Corp., charging it with the violation of those acts. After the filing by 
respondent of its answer to the complaint, the Commission, by order 
entered herein, granted the motion of respondent to withdraw its 
answer and to substitute therefor an amended answer admitting, with 
certain exceptions, all of the material allegations of fact in the com- 
plaint and waiving all intervening procedure and further hearings. 
Thereafter, the proceeding regularly came on for final consideration by 
the Commission upon the complaint and amended answer, and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its conclu- 
sion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Draper Corp., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of the 
State of Maine, with its general office and principal place of business 
at Hopedale, Mass. It is now, and since its organization on or about 
July 5, 1916, has been, engaged in the manufacture of single-shuttle 
cotton and rayon and other synthetic fiber automatic looms, and repair 
and replacement parts therefor, and bobbins and shuttles, and in the 
sale thereof to mills engaged in the manufacture of textiles, chiefly 
cotton and rayon and other synthetic fibers, and of textiles made of 
mixtures of cotton and rayon and other synthetic fibers. The re- 
spondent on November 20, 1916, or thereabouts, acquired the property 
and the loom-manufacturing business of a firm known as the Draper 
Co., which business had been established in 1816 or thereabouts, and 
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had been carried on continuously from its establishment until its 
acquisition by the respondent which, since such acquisition, has con- 
tinued the business originally established by the said Draper Co. The 
looms manufactured by said Draper Co., and since its acquisition by 
the respondent, have been and are still known and sold as Draper 
Jooms. In April 1931, or thereabouts, respondent acquired and still 
owns a part of the properties, assets, and business of the Hopedale 
Manufacturing Co, (a loom manufacturer) located at Milford, Mass. 
The looms manufactured by such Hopedale Manufacturing Co. have 
been sold and known as Hopedale looms. On December 3, 1921, or 
thereabouts, respondent acquired and still owns a part of the prop- 
erties, assets, and business of the Stafford Co. (a loom manufacturer), 
of Reedville, Mass. The looms manufactured by such Stafford Co., 
and since its acquisition by the respondent, have been and are still 
sold and known as Stafford looms. 

Par. 2. The respondent is now and since its organization in 1916 
has been the only manufacturer of single shuttle cotton and rayon 
and other synthetic fiber automatic looms in the United States, which 
said single-shuttle looms are preferred by a substantial portion of 
textile manufacturers for the manufacture of textiles composed of 
cotton and rayon and other synthetic fibers, and of textiles composed 
of mixtures of cotton and rayon and other synthetic fibers. The pur- 
chasers of its looms are approximately 1,100 in number, many of such 
purchasers having more than 1 mill. Since its organization the re- 
spondent has been and still is engaged in the sale of such looms, re- 
placement and repair parts for such looms, and bobbins and shuttles to 
textile mills located throughout the several States of the United States, 
the Territories thereof and in the District of Columbia, causing said 
products, when sold by it, to be transported from the places of manu- 
facture to the purchasers thereof located in the various States of the 
United States, the Territories thereof, and in the District of Colum- 
bia. There is now, and at all times since the organization of respond- 
ent has been, a constant current of trade and commerce in said prod- 
ucts between and among the various States of the United States, the 
Territories thereof and in the District of Columbia. 

Par. 3. In the course and conduct of its business as herein described, 
respondent has been for more than 3 years last past and still is in sub- 
stantial competition in the sale of looms, repair and replacement parts 
therefor, and bobbins and shuttles, in commerce between and among 
the various States of the United States, the Territories thereof and 
in the District of Columbia, with other corporations and with firms 
and persons, a number of whom are engaged only in the manufacture 
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and sale of bobbins, shuttles, and repair and replacement parts for 
looms. 

Par. 4. In the course and conduct of its business respondent is now 
and for more than 3 years last past has been discriminating in price 
between different purchasers of such bobbins and shuttles and repair 
and replacement parts for looms, of like grade and quality, by selling 
its said products to some of its customers at lower prices than it sells 
and has sold products of like grade and quality to other customers. 
Included among such discriminations have been those arising from 
and as a part of sales by respondent to mill owners and contracts for 
sale by respondent with mill owners by which such mill owners are 
allowed a 5-percent discount from respondent’s regular charging price 
for repair and replacement parts for looms of its manufacture, and 
also for looms made by the Hopedale Manufacturing Co. or by the 
Stafford Co. The effect of said discriminations may be, has been, and 
is substantially to lessen competition with respondent in such bobbins 
and shuttles and repair and replacement parts for looms, in the com- 
merce aforesaid, to tend to create in respondent a monopoly in the 
aforesaid commerce in such bobbins and shuttles and repair and re- 
placement parts for looms, and to injure, destroy, and prevent com- 
petition with its competitors engaged in the sale of bobbins and shuttles 
and repair and replacement parts for looms, in the commerce aforesaid. 

Par. 5. In the course and conduct of its business the respondent, in 
the course of such commerce, has also made sales and contracts for 
sale and is still making sales and contracts for the sale of shuttles and 
bobbins, and repair and replacement parts for looms, and has fixed 
and_is still fixing prices charged therefor, or discounts from or rebates 
upon such prices, on the condition, agreement, and understanding that 
the purchaser thereof shall not use or deal in the shuttles, bobbins, 
and repair and replacement parts for looms, or other goods, wares, 
merchandise, machinery, supplies, or other commodities of a competi- 
tor or competitors of the respondent. Included in such sales and con- 
tracts for sale have been and are those in which discounts from and 
rebates upon its prices have been allowed and given to some of its 
purchasers in consideration of the agreement by such purchasers to 
purchase their entire requirements of loom repair and replacement 
parts for the aforesaid Draper looms, Hopedale looms, and Stafford 
looms from the respondent to the exclusion of other sellers and of other 
prospective and potential sellers. The effect of such sales and con- 
tracts for sale on such condition, agreement, and understanding may 
be, has been, and is substantially to lessen competition with respondent 
and tends to create and has created in respondent a monopoly in the 
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commerce aforesaid of shuttles, bobbins, and repair and replacement 
parts for looms. 


CONCLUSION 


The acts and practices of respondent set forth in paragraph 4 above 
are in violation of section 2 (a) of said Clayton Act as amended by said 
Robinson-Patman Act; those set forth in paragraph 5 above are in 
violation of section 3 of said Clayton Act; and all of said acts and prac- 
tices are to the prejudice of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the amended 
answer of the respondent, and the Commission having made its find- 
ings as to the facts and conclusions of law: (1) That said respondent 
has violated the provisions of section 2 (a) of the act of Congress 
approved October 15, 1914, entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,” as amended by section 1 of an act of Congress entitled “An 
Act to amend section 2 of the act entitled ‘An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,’ approved October 15, 1914, as amended (U. S. C. 
title 15, sec. 13), and for other purposes,” approved June 19, 1936; 
(2) that said respondent has violated the provisions of section 3 of 
said act of Congress approved October 15, 1914, entitled “An Act 
to supplement existing laws against unlawful restraints and mon- 
opolies, and for other purposes”; and (3) that said respondent has 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Draper Corp., a corporation, 
and its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the sale, 
or any contract for the sale, of bobbins, shuttles, or any repair and 
replacement parts for any looms in commerce, as “commerce” is de- 
fined in the Clayton Act and the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Entering into or continuing in operation or effect any contract 
for the sale of bobbins, shuttles, or repair and replacement parts for 
any looms, upon or containing any condition, agreement, or under- 
standing that a purchaser shall not use or deal in bobbins, shuttles, 
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or repair and replacement parts for looms of a competitor or com- 
petitors of respondent. 

2. Discriminating between purchasers of bobbins, shuttles, or re- 
pair and replacement parts for looms by the sale thereof at different 
prices or on different terms or conditions, where such different prices, 
terms, or conditions are based on any agreement, condition, or under- 
standing that a purchaser shall deal exclusively with or obtain all 
or substantially all of his requirements of bobbins, shuttles, or repair 
and replacement parts for any looms from respondent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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EDWARD I, FRANKEL, TRADING AS HI-POTE PRODUCTS 
AND AS EDWARD I. FRANKEL AND ASSOCIATES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5472. Complaint, Dec. 2, 1946—Decision, May 14, 1947 


Where an individual engaged in the interstate sale and distribution of his “Hi- 
Pote” drug preparation which contained calcium pantothenate— 

(a) Represented, directly and by implication, through“advertisements in news- 
papers and periodicals, that gray hair is caused by a vitamin deficiency; 
notwithstanding that such is not known to be the case; 

(0) Falsely represented, as aforesaid, that his said product was effective in 
restoring the original natural color to gray hair; 

(c) Falsely represented, as aforesaid, that it improved the condition of the 
fingernails; and 

(d@) Represented in circulars and other advertising material and in circular letters 
that purchasers of the said product received free merchandise, through such 
statements as, “Just for telling us that you will begin again to give Hi-Pote 
a fair trial by taking one tablet a day, and sending us an order not later 
than June 30, 1948, we will include, with the order, absolutely free, a Full 
Month’s Supply ($1 value) of Hi-Pote and Anti-Gray Hair Tablets. You 
don’t need to order alot. Just mail your order in the enclosed self-addressed 
envelope, which don’t even need a postage stamp ;” etc. ; 

The fact being that in order to obtain the merchandise in question the recipient 
was required to purchase a quantity of the product Hi-Pote, and the price 
of the so-called free merchandise was included in the price charged for 
the quantity purchased ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that all of such 
representations were true, and thereby induce it to purchase said products: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. Berry W. Stanley for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Edward I. Frankel, 
an individual trading as Hi-Pote Products and as Edward I. Frankel 
and Associates, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a pro- 
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ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracraru 1. Respondent, Edward I. Frankel, is an individual 
trading and doing business as Hi-Pote Products and as Edward I. 
Frankel and Associates, with his principal place of business located 
at 418 Seventh Street, Des Moines, Lowa. 

Par. 2. Respondent, Edward I. Frankel, is now and for several 
years last past has been engaged in the offering for sale, sale, and 
distribution of a drug preparation as “drug” is defined in the Federal 
Trade Commission Act. 

The designation used by said respondent for his said preparation 
and the formula and directions for its use are as follows: 

Designation : Hi-Pote. 

Formula: Calcium pantothenate 10 mg. 

Directions: 1 to 2 tablets daily, or as directed by a physician. 
Take at any time of day, preferably during or after meals. 

The said respondent causes his preparation when sold to be trans- 
ported from his place of business in the State of Iowa to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of his business respondent, sub- 
sequent to March 21, 1938, has disseminated and caused the dissemina- 
tion of certain advertisements concerning said preparation by the 
United States mails and by various means in commerce as “commerce” 
is defined in the Federal Trade Commission Act, including but not 
limited te circulars and advertisements appearing in the October 11, 
1942, issue of the Denver, Colo., Denver Post headed “Anti-gray Hair 
Vitamin”; the March 14, 1943, issue of the Los Angeles, Calif., Los 
Angeles Times, headed “Anti-Gray Hair Vitamin”; and the May 
1943, issue of Holland’s published in Dallas, Tex., headed “Have you 
Gray Hair?” all of which advertising matter was distributed by the 
United States mails and by other means in commerce as “commerce” is 
defined in the Federal Trade Commission Act and respondents have 
disseminated and caused the dissemination of advertisements concern- 
ing the preparation Hi-Pote by various means, including but not lim- 
ited to the advertisements referred to above, for the purpose of in- 
ducing and which were likely to induce, directly or directly, the pur- 
chase of the said preparation in commerce as “commerce” is defined in 
the Federal Trade Commission Act. 
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Par. 4, Among the statements and representations contained in the 
said advertisements disseminated as aforesaid are the following: 

HI-POTE (Anti-Gray Hair Vitamin). 

ANTI-GRAY HAIR Vitamin tested on persons to 60, 88% had color restored. 

The important thing is TAKE ONE HI-POTE HIGH-GRADE HAIR TABLET 
A DAY, EVERY DAY, if you want to restore your gray hair to natural color. 

Natural Hair Color Restored with Hi-Pote Anti-Gray Hair Vitamin. 

Good Housekeeping Magazine, long known for its excellent scientific labora- 
tories, states that this vitamin is the one called Calcium Pantothenate, and that 
88 percent of those who tested this vitamin to correct gray hair, found it suc- 
cessful. 

“My hair shows such great improvement that these friends also want to take 
$1.00 trial bottle. I also find my fingernails better.” 


Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth and others similar 
thereto not specifically set out herein, respondent has represented di- 
rectly and by implication, that gray hair is caused by a vitamin de- 
ficiency ; that the product Hi-Pote is effective in restoring the original 
natural color to gray hair; and that the product improves the condi- 
tion of the fingernails. 

Par. 6. The said advertisements are misleading in material respects, 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, gray hair is not known 
to be due to a vitamin deficiency. The product Hi-Pote will not re- 
store the original natural color or any color resembling the original 
natural color to gray hair. The said product is not effective in improv- 
ing the condition of the fingernails. 

Par. 7. In the course and conduct of his aforesaid business, and for 
the purpose of inducing the purchase of his product Hi-Pote, in com- 
merce, the respondent has circulated letters, circulars, and other ad- 
vertising material in which false, misleading, and deceptive statements 
and representations in regard to the sale of said product are made. 
Typical of such representations are the following: 

Just for telling us that you will begin again to give Hi-Pote a fair trial by 
taking one tablet a day, and sending us an order not later than June 30th, 1948, 
we will include, with the order, ABSOLUTELY FREE, a Full Month’s Supply 
($1 value) of Hi-Pote anti-Gray Hair Tablets. You don’t need to order a lot. 
Just mail your order in the enclosed self-addressed envelope, which don’t even 
need a postage stamp. Order either a Month’s Supply for $1, a 100 Day’s 
Supply for $3.25 to avoid runing out so soon again and save the trouble of re- 
ordering every month, or the Big Family Size of 200 for $6, or enough for one 
person to outlast the period of the Good Housekeeping test. With any order, in 
the enclosed self-addressed, postage paid envelope by June 30th, 1943, you will 
receive an additional Full Month’s supply ABSOLUTELY FREE. 
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Par. 8. Through the use of the statements and representations set 

“orth in paragraph 7 and others of similar import not specifically set 
out herein, the respondent has represented that purchasers of the 
product Hi-Pote received merchandise absolutely free. 
’ Par. 9. The foregoing statements and representations are false, 
misleading, and deceptive. In truth and in fact the merchandise 
offered as free was not given free, but the recipient of the same was 
required as a consideration to purchase respondent’s product Hi-Pote, 
and the price of such so-called free merchandise was included in the 
price charged for said product. 

Par. 10. The use by the respondent of the foregoing statements and 
representations disseminated as aforesaid has had, and now has the 
tendency and capacity to mislead and deceive a substantial portion 
ot the purchasing public into the erroneous and mistaken belief that 
all of such statements and representations are true, and to induce a 
substantial portion of the purchasing public because of such erroneous 
and mistaken belief, to purchase said product. 

Par. 11. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, aNp Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 2, 1946, issued and there- 
after served its complaint in this proceeding upon respondent, Edward 
I. Frankel, charging him with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
On December 23, 1946, the respondent filed his answer, in which 
answer he admitted all the material allegations of fact set forth in 
said complaint and waived all intervening procedure and further 
hearings as to said facts. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the complaint and the 
answer thereto, and the Commission, having duly considered the mat- 
ter, and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public, and makes this its findings as 
to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1, The respondent, Edward I. Frankel, is an individual 
trading and doing business as Hi-Pote Products and as Edward I. 
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Frankel and Associates, with his principal place of business located 
at 418 Seventh Street, Des Moines, Iowa. 

Par. 2. Respondent is now and for several years last past has been 
engaged in the offering for sale, sale, and distribution of a drug prepa- 
ration, as “drug” is defined in the Federal Trade Commission Act. 

The designation used by respondent for his preparation and the 
formula and directions for its use are as follows: 

Designation : Hi-Pote. 

Formula: Calcium Pantothenate 10 Mg. 

Directions: 1 to 2 tablets daily, or as directed by a physician. 

Take at any time of day, preferably during or after meals. 
_Respondent causes his preparation, when sold, to be transported 

from his place of business in the State of Iowa to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of his business, respondent, sub- 
sequent to March 21, 1938, has disseminated and caused the dissemina- 
tion of certain advertisements concerning said preparation by the 
United States mails and by various means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, including but not 
limited to advertisements appearing in the October 11, 1942, issue of 
the Denver Post, Denver, Colo., headed “Anti-gray Hair Vitamin”; 
the March 14, 1943, issue of the Los Angeles Times, Los Angeles, 
Calif., headed “Anti-Gray Hair Vitamin”; and the May 1948 issue 
of Holland’s, published in Dallas, Tex., headed “Have You Gray 
Hair?”, all of which advertising matter was distributed by the 
United States mails and by other means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act; and respondent 
has disseminated and caused the dissemination of advertisements con- 
cerning his preparation by various means, including but not limited 
to the advertisements referred to above, for the purpose of inducing, 
and which were likely to induce, directly or indirectly, the purchase 
of his preparation in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act. 

Par. 4. Among the statements and representations contained in the 
said advertisements disseminated as aforesaid are the following: 

HI-POTH (Anti-Gray Hair Vitamin) : 

ANTI-GRAY HAIR Vitamin tested on persons to 60, 88% had color restored. 

The important thing is TAKW ONE HI-POTE HIGH-GRADE HAIR TABLET 


A DAY, EVERY DAY, if you want to restore your gray hair to natural color. 
Natural Hair Color Restored with Hi-Pote Anti-Gray Hair Vitamin. 
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Good Housekeeping Magazine, long known for its excellent scientific labora- 
tories, states that this vitamin is the one called Calcium Pantothenate, and that 
88 percent of those who tested this vitamin to correct gray hair, found it 
successful. 

“My hair shows such great improvement that these friends also want to take 
$1.00 trial bottle. I also find my fingernails better.” 


Par. 5. Through the use of the advertisements containing the state- 
ments and representations herinabove set forth and others similar 
thereto not specifically set out herein, respondent has represented 
directly and by implication, that gray hair is caused by a vitamin 
deficiency; that the product Hi-Pote is effective in restoring the 
original natural color to gray hair; and that the product improves 
the condition of the fingernails. 

Par. 6. The said advertisements are misleading in material re- 
spects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, gray hair 
is not known to be due to a vitamin deficiency. The product Hi-Pote 
will not restore the original natural color or any color resembling 
the original natural color to gray hair. The product is not effective 
in improving the condition of the fingernails. 

Par. 7. In the course and conduct of his business, and for the pur- 
pose of inducing the purchase of his product in commerce, respondent 
has circulated letters, circulars, and other advertising material in 
which false, misleading, and deceptive statements and representations 
in regard to the sale of said product are made. Typical of such rep- 
resentations are the following: 


Just for telling us that you will begin again to give Hi-Pote a fair trial by 
taking one tablet a day, and sending us an order not later than June 30th, 1948, 
we will include, with the order, ABSOLUTELY FREE a Full Month’s Supply 
($1 value) of Hi-Pote and Anti-Gray Hair Tablets. You don’t need to order a 
lot. Just mail your order in the enclosed self-addressed envelope, which don’t 
even need a postage stamp. Order either a Month’s Supply for $1, a 100 Days’ 
Supply for $3.25 to avoid running out so soon again and save the trouble of 
reordering every month, or the Big Family Size of 200 for $6, or enough for one 
person to outlast the period of the Good Housekeeping test. With any order, 
in the enclosed self-addressed postage-paid envelope by June 30th, 1948, you will 
receive an additional Full Month’s Supply ABSOLUTELY FRER. 


Par. 8. Through the use of the statements and representations set 
forth in paragraph 7 and others of similar import not specifically 
set out herein, the respondent has represented that purchasers of the 
product Hi-Pote received merchandise absolutely free. 

Par. 9. The foregoing statements and representations are false, 
misleading, and deceptive. In truth and in fact, the merchandise 
offered as free was not given free. In order to obtain such merchan- 
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Hi-Pote, and the price of the so-called free merchandise was included 
in the price charged for the quantity purchased. 

Par. 10. The use by the respondent of the foregoing statements and 
representations disseminated as aforesaid has had, and now has the 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
all of such statements and representations are true, and to induce a 
substantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase said product. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material al- 
legations of fact set forth in said complaint and states that he waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and its con- 
clusion that respondent has violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, That the respondent, Edward I. Frankel, individually 
and trading as Hi-Pote Products and as Edward I. Frankel and 
Associates, or trading under any other name, and his representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution 
of respondent’s product Hi-Pote, or any other product of substantially 
similar composition or possessing substantially similar properties, 
whether sold under the same name or under any other name, do forth- 
with cease and desist from directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

_ (a) That it has been established that gray hair results from a 
vitamin deficiency. 
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(b) That said product will restore the original natural color on 
any color resembling the original natural color to gray hair. 

(c) That said product is effective in improving the condition of 
the fingernails. 

9, Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said product, which 
advertisement contains any representation prohibited in paragraph 1 
hereof. 

It is further ordered, That the respondent, Edward I. Frankel, in- 
dividually and trading as Hi-Pote Products and as Edward I. Frankel 
and Associates, or trading under any other name, and his representa- 
tives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, and dis- 
tribution of respondent’s products in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from using the word “free,” or any other term of similar 
import, to describe or refer to any product which is not in fact given 
free of charge, but the price of which is included in the price charged 
for the same or other products. 

It is further ordered, 'That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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IN THE MATTER OF 


TAG MANUFACTURERS INSTITUTE, FRANK H. BAXTER, 
SECRETARY-TREASURER AND EXECUTIVE DIRECTOR 
THEREOF, AND TAG CO. T AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4496. Complaint, May 2, 1941—Decision, May 19, 1947 


Where some 29 corporations and 2 firms, engaged in the manufacture of “tag 
products”; i. e., tags, pin tickets, and like marking and pricing devices, 
universally used for marking purposes by manufacturers of consumer goods; 
selling and distributing about 95 percent of the tag products purchased and 
used in the United States, and, in competition with each other and with others 
except as below described ; and who were members—and with the exception 
of four—had been members, since its organization in 1933, of their unin- 
corporated association (secretary-treasurer and executive director of which 
was and had always been one B, engaged in promoting, organizing, and 
managing trade associations ) — 

Acting in cooperation with their said institute and said B, developed and main- 
tained, by mutual understandings and agreements, substantial uniformity 
of action among themselves with respect to maintaining and fixing uniform 
prices for tags and tag products; and, as a part of said conspiracy— 

(1) Agreed upon and adopted an elaborate system of price reporting under a so- 
called open price plan of selling, and continued, after the National Indus- 
trial Recovery Act was declared unconstitutional, the price reporting plan 
which had had its inception in the industry’s N. R. A. code of fair competition: 

(2) Acting under the auspices of their institute, in 1935, 1936, 1987, and 1940 
entered into tag industry agreements between the members and said B (except 
for that of 1937 which was between the members), which provided for their 
filing with him of all price lists, invoices and other intimate details of their 
business, including price information and terms and conditions of sale, allowed 
him to inspect their books and records, and provided penalties for failure 
to file price lists and invoices within the period of time provided, usually, 
24 hours after the becoming effective of a general price, or the allowance of 
a special price ; and 

Where said B, in accordance with said agreements— 

(3) Combined, under the 1935 agreement, the price information contained in the 
price lists, offers, and invoices filed with him, and promptly disseminated 
to all member subscribers thereto the lowest prices and most favorable terms 
and conditions of sale for all products of the industry or component elements 
thereof, and, under the 1936 agreement, with its more elaborate member 
reports, compiled and disseminated information as to all prices and terms 


of sale; and 


Where said members— f : , 
(4) Provided through their 1936 agreement for the filing with said B of all 


“general offers” to sell products of the industry immediately after prices, 
terms or conditions of sale constituting the general offer had become effective, 
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and in no event after noon of the business day following, and for the filing 
of offers made at different prices from the filed general offers and referred 
to as “discriminatory prices” ; ; 

(5) Defined, in their 1937 agreement, a “general” offer as an announcement to the 
trade generally, through customary channels, of a willingness to sell specified 
products at specified prices, terms, and conditions of sale, and a “restricted 
offer’”—the “discriminatory price” theretofore referred to—as a price, term, 
or condition of sale more favorable to the purchaser than the “general offer” ; 
and provided that “general offers” were to be mailed to the secretary not 
later than noon of the business day following their effective date, that any 
subscriber was free thus to announce his current or future price, that such 
announcements were subject to change without notice, and that there was no 
undertaking to adhere thereto ; 

(6) Provided through said 1937 agreement for the election of an executive com- 
mittee to act as a governing body with power to appoint a secretary and 
board of determination and to determine the manner and extent to which 
price information should be disseminated by the secretary, and elected the 
members of the executive committee of their institute, as members of the 
executive committee of said 1937 agreement ; and 

Where said committee, acting in a dual capacity as executive committee of said 
institute and as executive committee of said agreement— 

(7) Held meetings at which matters of pricing, price compilations, standardiza- 
tion, and dissemination of information were discussed and recommendations 
made for action by the members at their general meetings; and, 

Where said B, who, prior to April 19, 1938, had immediately reported all offers, 
both to private concerns and to governmental agencies ; following a meeting 
on said date of said executive committee which recommended such action— 

(8) Withheld dissemination of information with reference to quotations or bids 
until an order had been placed by a private concern or the bids opened by a 
governmental agency, at which time full information was disseminated, 
including quotations and bids of the unsuccessful, as well as the successful, 
bidders; and, 

Where said members— 

(9) Provided through their 1940 agreement, the last and still effective one, that 
they should file with said B complete statements of their published list prices 
and terms, including policies regarding quantity differentials, trade classifi- 
cations and discounts, credit terms, cash discounts, deferred and partial 
shipments, delivery terms, underruns and overruns, samples, overshipments, 
free goods, special services, rebates or concessions of whatever nature, and 
complete specifications of their products; that published list prices, terms 
or conditions of sale might be revised and that report of such revisions 
should be made to said B not later than the close of the business day follow- 
ing publication thereof; and that they mail on the effective date thereof, 
duplicates of every invoice or other memorandum of shipment, on delivery 
of the products, and all credit memoranda applicable thereto; and 

Where said B, who was the sole authority in determining and assessing penalties 
under the 1935 and 1936 agreements, and whose findings and decisions were 
subject to review by the board of determination under the 1937 agreement 
and by a board of arbitration under the 1940 agreement (but which was not 
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fully established, with appeals, in practice, made to the entire industry at 
some general meeting )— 

(10) Caused periodic checks to be made of the books and records of the various 
members by a representative of his office, to determine if they were adhering 
to the published prices, and reported all deviations therefrom; instituted 
penalty proceedings from time to time, as a result of such investigation and 
also on complaints filed by various members; and, when violations were 
adjudged, assessed penalties in the amounts specified in the agreements, 
amounting, usually, to 10 percent of the amount involved in the particular 
transaction ; and 

Where said members— 

(11) Gave only lip service to provisions in the agreements for the distribution 
of information as to prices to public agencies, distributors, and consumers, 
or to any other interested party who might apply therefor and offer to pay 
the reasonable cost of compiling and distributing same, and to the provision 
in the 1940 agreement that each subscriber should notify purchasers from 
him of the availability of such information; and never adopted any practical 
plan whereby the same might be made available to buyers generally ; insofar 
as evidence disclosed, developed no type of publicity to inform purchasers of 
the availability of information filed for a time with various offices of Dun 
and Bradstreet; and, insofar as a later notice on members’ invoices advis- 
ing that records of prices were open for inspection at B’s New York office, 
failed to make the price information available to buyers located outside the 
New York area; 

(12) As an aid to their open price reporting, adopted standards for numerous 
essential tag materials, specifying minutely content, weight, thickness, and 
strength ; standardizing sizes for shipping tags; specifying sizes and shapes 
for marking tags; and standardizing strings with respect to content, ply, 
weight, length, and strength; 

(13) Required that the members, when they used materials differing from the 
standards adopted, report such departures as a price difference in price 
elements; required suppliers to furnish detailed statements of tests of their 
materials, and made such reports available for use in investigation of viola- 
tions of the agreement through failure to report departures from standard ; 

(14) In order to render said plan more effective and permit a member imme- 
diately and definitely to determine the price at which another was selling any 
particular tag or tag product, classified the various tags and tag products, 
which included plain stock tags and made-to-order tags, under special desig- 
nations incorporated in the price compilations designated by said B and 
used as a basis therefor; and 

Where said B, with the assistance and cooperation of the members— 

(15) Built up in his office a general offer price book, based on the compilation 
and correlation of the price information filed with him, and disseminated 
through said book in the form of a Joose leaf record, prices on plain stock 
shipping tags without strings, etc., but, principally, information relating to 
the price of the various elements entering into the manufacture of made-to- 
order tags; and included also a “Comparative stock designations” tabulation 
to identify with the special or official designation used therein, designation 
used by any member to describe a specific tag ; 
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Whereby computation of the price of the completed product was permitted and a 
member manufacturer enabled to know the price of other members for the 
same or a Similar product, and any member could tell not only the number 
and identity of the members adhering to any particular price, term, or 
condition of sale, for any particular tag or component thereof, but, with 
reference to restricted, special or off list offers, could ascertain the extent to 
which any particular member was adhering to or deviating from its pub- 
lished prices or terms of sale, which, as published and distributed in said 
book were regarded by the members generally as constituting both their 
current and future prices until the filing with B of a revised schedule; and 

Where said members— 

(16) Required any member to file immediately with said B any special or re- 
stricted offers or sales off list price, for dissemination immediately to all 
the members on special forms or “pink sheets,” together with full details; 

Whereby publicity given to off-list sales among the members tended to restrain 
them from cutting prices and to cause them to maintain and adhere to their 
filed price lists; and all members were informed of the price activity of 
any particular member and placed in a position to take retaliatory action 
if unsatisfactory .pricing policies were followed by him; and particularly so 
in view of the dominant position held in the industry by four of their 
number ; 

With the effect, as respects said open price reporting plan under the agreements 
and as above described, of establishing a substantial uniformity of prices 
for said products among members, of unduly restraining and suppressing 
competition in the sale and distribution of tags and tag products in com- 
merce, and of depriving the public of the full benefit of competition therein: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice of competitors of the members and of the public, and had a 
tendency to and did actually hinder and prevent price competition between 
and among such rhembers in the sale and distribution of tag products and 
similar pricing devices in commerce, placed in them the power to control 
and enhance prices; unreasonably restrained commerce in said products; 
and constituted unfair methods of competition therein. 


Before Mr. John W. Norwood, trial examiner. 

Mr. James M. Hammond and Mr. Everette MacIntyre for the 
Commission. 

Wise, Corlett & Canfield, of New York City, and Mr. Albert E. 
Sawyer, of Washington, D. C., for respondents. 

Feldman, Kittelle, Campbell & Ewing, of Washington, D. C., also 
for Dennison Manufacturing Co. 

Mr. Edward Miller, of Denver, Colo., also for Rockmont 
Envelope Co. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the parties named in 
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the caption hereof, and more particularly described and referred to 
hereinafter as respondents, have violated the provisions of the said 
Act, and it appearing to the Commission that. a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracraru 1. The respondent, Tag Manufacturers Institute, herein- 
after referred to as respondent Institute, is a voluntary unincorpo- 
rated association of manufacturers of tags, pin tickets, and similar 
marking and pricing devices, hereinafter referred to as tag products, 
organized in about the year 1935. It has its office and principal place 
of business at 370 Lexington Avenue, New York, N. Y. 

All of the respondents named and described in paragraph 2 hereof 
are now, or have been during the time mentioned herein, members of 
said respondent Institute. 

Respondent, Frank H. Baxter, hereinafter referred to as respondent 
Baxter, is an individual sometimes trading under the name and style 
of Frank H. Baxter Associates, and is named respondent herein indi- 
vidually and as secretary-treasurer and executive director of the 
respondent Tag Manufacturers Institute, with his office and principal 
place of business located at 370 Lexington Avenue, New York, N. Y. 

Par. 2. Respondent, Acme Tag Co., is a corporation organized and 
existing pursuant to the laws of the State of Minnesota, having its 
office and principal place of business at 2840 Fremont Avenue South, 
Minneapolis, Minn. 

Respondent, Allen-Bailey Tag Co., Inc., is a corporation organized 
and existing pursuant to the laws of the State of New York, having 
its office and principal place of business at Caledonia, N. Y. 

Respondent, American Tag Co., is a corporation organized and 
existing pursuant to the laws of the State of Illinois. Its office and 
principal place of business is located at 6153 South State Street, 
Chicago, Ill. 

Respondent, American Tag Co., of New Jersey, is a corporation 
organized and existing pursuant to the laws of the State of New Jersey. 
Its office and principal place of business is located at Newark, N. J. 

Respondent, Atlas Tag Co., is a corporation organized and existing 
pursuant to the laws of the State of Wisconsin. Its office and prin- 
cipal place of business is located at Neenah, Wis. 

Respondent, Badger Tag Co., Inc., is a corporation organized and 
existing pursuant to the laws of the State of Wisconsin. Its office and 
principal place of business is at Random Lake, Wis. 

Respondent, A. C. Baldwin & Sons, is a corporation organized and 
existing pursuant to the laws of the State of Texas. Its office and 
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principal place of business is located at 209 West Eighth Street, 
Austin, Tex. 

Respondent, Campbell Box & Tag Co., is a corporation organized and 
existing pursuant to the laws of the State of Indiana, having its office 
and principal place of business at South Bend, Ind. 

Respondent, Central Tag Co., is a corporation organized and exist- 

_ing pursuant to the laws of the State of Illinois, having its office and 
principal place of business at 2715-2731 West Harrison Street, Chicago, 
Tl. 

Respondent, Cupples-Hesse Envelope & Litho. Co., is a corporation 
organized and existing pursuant to the laws of the State of Missouri, 
having its office and principal place of business at 4175 Kings Highway, 
St. Louis, Mo. 

Respondent, Dancyger Manufacturing Co., is a corporation organ- 
ized and existing pursuant to the laws of the State of Ohio, having its 
office and principal place of business at 4707 Detroit Avenue, Cleveland, 
Ohio. 

Respondent, the Denney Tag Co., Incorporated, is a corporation 
organized and existing pursuant to the laws of the State of Pennsy]l- 
vania, having its office and principal place of business at 30 West 
Barnard Street, West Chester, Pa. : 

Respondent, Dennison Manufacturing Co., is a corporation organ- 
ized and existing pursuant to the laws of the State of Massachusetts, 
having its office and principal place of business at Framingham, Mass. 

Respondents, Howard W. Eastman and Julia Eastman, are copart- 
ners doing business under the firm name and style of Eastman Tag & 
Label Co. Their office and principal place of business is located at 548 
Fourth Street, San Francisco, Calif. 

Respondent, Ennis Tag & Printing Co., is a corporation organized 
and existing pursuant to the laws of the State of Texas, having its office 
and principal place of business at Ennis, Tex. 

Respondent, Haywood Tag Co., isa corporation organized and exist- 
ing pursuant to the laws of the State of Indiana and has its office and 
principal place of business at Lafayette, Ind. 

Respondent, International Tag & Salesbook Co., is a corporation 
organized and existing pursuant to the laws of the State of Hlinois, 
having its office and principal place of business at 319 North Whipple 
Street, Chicago, Ill. 

Respondent, Keystone Tag Co., is a corporation organized and 
existing pursuant to the laws of the State of Pennsylvania, having its 
office and principal place of business at West Chester, Pa. 
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Respondent, A. Kimball Co., is a corporation organized and existing 
pursuant to the laws of the State of New York, having its office and 
ta place of business at 307-309 West Broadway, New York, 

Respondent, Marion Manufacturing Co., is a corporation organized 
and existing pursuant to the laws of the State of Georgia, having its 
office and principal place of business at 467-475 Stephens Street SW., 
Atlanta, Ga. 

Respondents, J. L. May, J. C. May, and Frank May, are copartners 
doing business under the firm name and style of J. L. May Co., having 
their office and principal place of business at 111 West Nineteenth 
Street, New York, N. Y. 

Respondent, Michigan Tag Co., is a corporation organized and exist- 
ing pursuant to the laws of the State of Michigan, having its office and 
principal place of business at Grand Rapids, Mich. 

Respondent, Midwest Tag Co., is a corporation organized and exist- 
ing pursuant to the laws of the State of Missouri, having its office and 
principal place of business at 35 Madison Street, St. Louis, Mo. 

Respondent, the National Tag Co., is a corporation organized and 
existing pursuant to the laws of the State of Ohio, having its office and 
principal place of business at 332 South Patterson Boulevard, Dayton, 
Ohio. 

Respondent, the Reyburn Manufacturing Co., Inc., is a corporation 
organized and existing pursuant to the laws of the State of Pennsyl- 
vania, having its office and principal place of business at Thirty-Second 
and Alleghany Avenue, Philadelphia, Pa. 

Respondent, the Robinson Tag & Label Co., is a corporation organ- 
ized and existing pursuant to the laws of the State of New York, hav- 
ing its office and principal place of business at 460 West Thirty-Fourth 
Street, New York City. 

Respondent, Rockmont Envelope Co., is a corporation organized 
and existing pursuant to the laws of the State of Colorado, having its 
office and principal place of business at 750 Acoma Street, Denver, Colo. 

Respondent, Salisbury Manufacturing Co., is a corporation organ- 
ized and existing pursuant to the laws of the State of Rhode Island, 
having its office and principal place of business at 501 Roosevelt Ave- 
nue, Central Falls, R. I. 

Respondent, the Standard Envelope Manufacturing Co., which some- 
times operates under the unincorporated trade name of Sterling Tag 
Co., is a corporation organized and existing pursuant to the laws of 
the State of Ohio, having its office and principal place of business at 
1600 East Thirtieth Street, Cleveland, Ohio. 
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Respondent, Tagcraft Corp., is a corporation organized and existing 
pursuant to the laws of the State of Pennsylvania, having its office and 
principal place of business at 142 South Christian Street, Lancaster, 
Pa. 

Respondent, Waterbury Buckle Co., which sometimes operates under 
the unincorporated trade name of Waterbury Tag Co., is a corporation 
organized and existing under the laws of the State of Connecticut, 
having its office and principal place of business at Waterbury in said 
State. : 

Par. 3. All of the respondents hereinbefore named, except respond- 
ent institute and respondent Baxter, are members of the respondent 
institute and are manufacturers of tags, pin tickets and like marking, 
and pricing devices, hereinafter referred to as tag products. Each of 
said corporate respondents, hereinafter referred to as respondent mem- 
bers, sells and distributes said tag products, universally used for mark- 
ing purposes by manufacturers of consumer goods, to purchasers there- 
of located in States other than the State of manufacture, causing said 
tag products when sold to be transported by respondent members from 
their respective places of business, as hereinbefore set out, into and 
through the several States of the United States other than the State 
of origin of such shipments and into the District of Columbia. Said 
respondent members maintain, and at all times mentioned herein have 
maintained, a current of trade and commerce in said tag products be- 
tween and among the various States of the United States and the 
District of Columbia. 

Par. 4. The aforesaid respondent members named in paragraph 2 
hereof now constitute, and for a long time last past have constituted, 
a great majority of all manufacturers of said tag products, and sell and 
distribute a major portion of the total volume of said products pro- 
duced, sold and used in the United States. Said respondent members 
were, prior to the formation of the unlawful combination as alleged in 
paragraph 5 hereof, in open competition among themselves as to 
price in the sale of said tag products in commerce between and among 
the several States of the United States and in the District of Columbia, 
and but for the acts and practices hereinafter alleged, said member 
respondents would have been at all times since the formation of the 
unlawful combination as alleged in paragraph 5 hereof, and would 
now be, in price competition one with another. 

Par. 5. Said respondent members acting directly and through their 
respective representatives and acting in cooperation with each other 
and with respondent institute and respondent Baxter, individually and 
as secretary-treasurer and executive director of the said respondent 
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institute, beginning more than 3 years ago, and continuing to the 
present date, have entered into and carried out an understanding, 
agreement, combination, and conspiracy to restrict, restrain, suppress, 
and eliminate price competition in the sale and distribution of said tag 
products in commerce between and among the several States of the 
United States. 

Pursuant to, and for the purpose of carrying out and making said 
understanding, agreement, combination, and conspiracy effective, said 
respondents acting in cooperation with each other, and other persons 
not herein mentioned, have done and performed, among others, the 
following acts and practices: 

(a) Agreed among themselves to fix, establish, and maintain, and 
pursuant to such agreement have fixed and maintained, and still fix. 
and maintain, uniform prices, terms, and conditions of sale for said 
tag products sold by the respondent members as aforesaid; 

(6) Held meetings of respondent members under the auspices of 
the respondent institute and under the direction of the respondent 
Baxter to devise methods of fixing, establishing, and maintaining 
uniform prices, terms, and conditions of sale of said tag products sold 
by the respondent members as aforesaid ; 

(c) Respondent members, under the auspices of the respondent 
Institute and in cooperation with respondent Baxter, entered into, sub- 
scribed to and carried out an agreement with each other known as the 
tag industry agreement, whereby it was agreed, among other things, 
that: 

1. Each subscribing respondent member send promptly to respond- 
ent Baxter as secretary a complete statement of every “general offer” 
to sell said tag products, including those prices, terms and conditions 
of sale as have been made available for use in actual transactions; 

2. Each subscribing respondent member send to respondent Baxter 
as Secretary a complete statement of every “restricted offer” to sell 
tag products, including prices, terms, or conditions of sale for such 
products more favorable to the purchaser than the “general offer” for 
the same or similar products, such statement to be mailed to the sec- 
retary not later than the end of the business day following the day on 
which such “restricted offer” is made; 

3. Respondent, Baxter, disseminate the said information thus fur- 
nished by respondent members to all subscribing respondent members; 

4, Each subscribing respondent member send to respondent Baxter 
as secretary duplicates of each and every invoice or other memorandum 
of shipment of tag products sold by such member, and duplicates of 
all credit memoranda covering rebates of any nature made by such 
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member, such copy, of invoice to be mailed to the secretary not later 
than 5 days after the making thereof; : 

5. Respondent Baxter compile the information submitted in the 
aforesaid invoices and other memoranda in such a way as not to 
disclose the identity of any one subscriber or the names of any pur- 
chasers, and disseminate the same to all subscribing respondent 
members; 

6. Each subscribing respondent member submit to a board ap- 
pointed by respondent members, known as the determination board, all 
pertinent books, records, or other information in the possession of 
such subscribing respondent member and permit an examination by 
such board of such records for the purpose of determining whether 
or not said subscribing respondent member has complied with the rules 
and regulations of said tag industry agreement with respect to the 
furnishing of the foregoing information; 

7. Said determination board announce its findings pursuant to such 
investigation ; such findings to be accepted by the subscribing respond- 
ent members, and in the event any subscribing respondent member 
has breached any said rule or regulation, he is subject to certain spec- 
ified fines and assessments and liquidated damages. 

8. Each subscribing respondent member pay annually a sum not 
less than $120 to the respondent Baxter as secretary for a fund known 
as the operating fund, and another sum of not less than $200 into a 
fund known as the revolving fund, to provide funds from which oper- 
ating and investigation expenses and into which fines and assessments 
are paid as incurred or as levied or assessed by said determination 
board. 

(d) Used and engaged in other cooperative acts and practices in 
promoting, fixing, the establishment of, and carrying out of a uniform 
price program. 

Par. 6. The capacity, tendency, and effect of said understanding, 
agreement, combination, and conspiracy, and the acts and practices 
of the respondents, as set forth herein, are, and have been, to unrea- 
sonably lessen, eliminate, restrain, stifle, hamper, and suppress price 
competition in the sale of said tags, pin tickets and similar marking, 
and pricing devices herein referred to as tag products; to deprive the 
purchasing and consuming public of advantages in prices and other 
considerations which they would receive under normal, unobstructed 
and free competition in said products; to otherwise operate as a re- 
straint of trade and a detriment and hindrance to the freedom of fair 
and legitimate competition in said products, and to obstruct the natural 
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flow of trade in said products in the channels of commerce among 
and between the several states of the United States. 

Par. 7. The acts and practices of the respondents as herein alleged 
are all to the prejudice of the public; have a dangerous tendency to 
and have actually hindered and prevented price competition between 
and among the respondents in the sale of tags, pin tickets, tag products, 
and similar marking and pricing devices, herein referred to as tag 
products in commerce within the intent and meaning of the Federal 
Trade Commission Act; have placed in respondents the power to 
control and enhance prices on said products; have unreasonably re- 
strained such commerce in said products, and constitute unfair methods 
of competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


Report, FINpINGs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 2, 1941, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Tag Manufacturers Institute, an unincorporated trade association; 
Frank H. Baxter, individually and as secretary-treasurer and execu- 
tive director of the Tag Manufacturers Institute; Acme Tag Co., a 
corporation; Allen-Bailey Tag Co., Inc., a corporation; American 
Tag Co., a corporation; American Tag Co. of New Jersey, a corpora- 
tion; Atlas Tag Co., a corporation; Badger Tag Co., Inc., a corpora- 
tion; A. C. Baldwin & Sons, a corporation; Campbell Box & Tag 
Co., a corporation; Central Tag Co., a corporation; Cupples-Hesse 
Envelope & Litho. Co., a corporation; Dancyger Manufacturing Co., 
a corporation; the Denney Tag Co., Inc., a corporation; Dennison 
Manufacturing Co., a corporation; Howard W. Eastman and Julia 
Eastman, copartners doing business under the firm name and style of 
Eastman Tag & Label Co.; Ennis Tag & Printing Co., a corporation ; 
Haywood Tag Co., a corporation; International Tag & Salesbook 
Co., a corporation ; Keystone Tag Co., a corporation; A. Kimball Co., 
a corporation; Marion Manufacturing Co., a corporation; J. L. May, 
J. C. May, and Frank May, copartners doing business under the firm 
name and style of J. L. May Co.; Michigan Tag Co., a corporation; 
Midwest Tag Co., a corporation; the National Tag Co., a corpora- 
tion; the Reyburn Manufacturing Co., Inc., a corporation ; the Robin- 
son Tag & Label Co., a corporation; Rochmont Envelope Co., a cor- 
poration; Salisbury Manufacturing Co., a corporation ; the Standard 
Envelope Manufacturing Co., a corporation, which sometimes operates 


510 FEDERAL TRADE COMMISSION DECISIONS 
Findings 43 F.T. C. 


under the unincorporated trade name of Sterling Tag Co.; Tageraft 
Corp., a corporation; and Waterbury Buckle Co., a corporation, which 
sometimes operates under the unincorporated trade name of Water- 
bury Tag Co.; charging them with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondents’ answers 
thereto, testimony, and other evidence in support of and in opposition 
to the allegations of said complaint were introduced before a trial 
examiner of the Commission theretofore duly designated by it, and 
‘said testimony and other evidence were duly recorded and filed in the 
office of the Commission. 

Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission upon said complaint, answers thereto, testimony, 
and other evidence, report of the trial examiner upon the evidence 
and exceptions filed thereto, briefs in support of and in opposition to 
the complaint, and oral argument of counsel; and the Commission, 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 


FINDINGS AS TO THE FACTS 


ParaGRaPH 1. Respondent Tag Manufacturers Institute, hereinafter 
referred to as “respondent institute,” is an unincorporated association 
organized in 1933 by persons, partnerships, and corporations engaged 
in the manufacture and sale of tags, pin tickets, and like marking and 
pricing devices and has its office and principal place of business at 370 
Lexington Avenue, New York, N. Y. 

Respondent, Frank H. Baxter, is an individual doing business under 
the name of Frank H. Baxter Associates, with his office and principal 
place of business located at 370 Lexington Avenue, New York, N. Y. 
Said respondent is engaged in the business of promoting, organizing, 
and managing trade associations and was employed by the respondent 
institute and its members to carry on its work and to do and perform 
the acts and things which the members desired to have done and per- 
formed. Said respondent in general performed the function of 
secretary-treasurer and executive director for respondent. institute 
and its members. 

Respondent, Acme Tag Co., is a corporation organized and existing 
pursuant to the laws of the State of Minnesota, having its office and 
principal place of business at 2840 Fremont Avenue South, Min- 
neapolis, Minn. 
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Respondent, Allen-Bailey Tag Co., Inc., is a corporation organized 
and existing pursuant to the laws of the State of New York, having its 
office and principal place of business at Caledonia, N. Y. 

Respondent, American Tag Co., is a corporation organized and 
existing pursuant to the laws of the State of Illinois. Its office and 
principal place of business is located at 6153 South State Street, 
Chicago, Il. 

Respondent, American Tag Co., of New Jersey, is a corporation or- 
ganized and existing pursuant to the laws of the State of New Jersey. 
Its office and principal place of business is located at Newark, N. J. 

Respondent, Atlas Tag Co., is a corporation organized and existing 
pursuant to the laws of the State of Wisconsin. Its office and principal 
place of business is located at Neenah, Wis. 

Respondent, Badger Tag Co., Inc., is a corporation organized and 
existing pursuant to the laws of the State of Wisconsin. Its office and 
principal place of business is at Random Lake, Wis. 

Respondent, A. C. Baldwin & Sons, is a corporation organized and 
existing pursuant to the laws of the State of Texas. Its office and 
principal place of business is located at 209 West Eighth Street, 
Austin, Tex. 

Respondent, Campbell Box & Tag Co., is a corporation organized 
and existing pursuant to the laws of the State of Indiana, having its 
office and principal place of business at South Bend, Ind. 

Respondent, Central Tag Co., is a corporation organized and exist- 
ing pursuant to the laws of the State of Illinois, having its office and 
principal place of business at 2715-2731 West Harrison Street, Chi- 
cago, Il. 

Respondent, Cupples-Hesse Envelope & Litho. Co., is a corporation 
organized and existing pursuant to the laws of the State of Missouri, 
having its office and principal place of business at 4175 Kings High- 
way, St. Louis, Mo. 

Respondent, Dancyger Manufacturing Co., is a corporation organ- 
ized and existing pursuant to the laws of the State of Ohio, having its 
office and principal place of business at 4707 Detroit Avenue, Cleve- 
land, Ohio. 

Respondent, the Denney Tag Co., Inc., is a corporation organized 
and existing pursuant to the laws of the State of Pennsylvania, having 
its office and principal place of business at 80 West Barnard Street, 
West Chester, Pa. 

Respondent, Dennison Manufacturing Co., is a corporation organ- 
ized and existing pursuant to the laws of the State of Massachusetts, 
having its office and principal place of business at Framingham, Mass. 
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Respondents, Howard W. Eastman and Julia Eastman, are copart- 
ners doing business under the firm name and style of Eastman Tag & 
Label Co. Their office and principal place of business is located at 
548 Fourth Street, San Francisco, Calif. 

Respondent, Ennis Tag & Printing Co., is a corporation organized 
and existing pursuant to the laws of the State of Texas, having its 
office and principal place of business at Ennis, Tex. 

Respondent, Haywood Tag Co., is a corporation organized and 
existing pursuant to the laws of the State of Indiana and has its office 
and principal place of business at Lafayette, Ind. 

Respondent, International Tag & Salesbook Co., is a corporation 
organized and existing pursuant to the laws of the State of Illimois, 
having its office and principal place of business at 319 North Whipple 
Street, Chicago, Il. 

Respondent, Keystone Tag Co., is a corporation organized and 
existing pursuant to the laws of the State of Pennsylvania, having its 
office and principal place of business at West Chester, Pa. 

Respondent, A. Kimball Co., is a corporation organized and exist- 
ing pursuant to the laws of the State of New York, having its office 
and principal place of business at 307-309 West Broadway, New 
York, N. Y. 

Respondent, Marion Manufacturing Co., is a corporation organized 
and existing pursuant to the laws of the State of Georgia, having its 
office and principal place of business at 467-475 Stephens Street SW.., 
Atlanta, Ga. ; 

Respondents, J. L. May, J. C. May, and Frank May, are copartners 
doing business under the firm name and style of J. L. May Co., having 
their office and principal place of business at 111 West Nineteenth 
Street, New York, N. Y. 

Respondent, Michigan Tag Co., is a corporation organized and 
existing pursuant to the laws of the State of Michigan, having its 
office and principal place of business at Grand Rapids, Mich. 

Respondent, Midwest Tag Co., is a corporation organized and exist- 
ing pursuant to the laws of the State of Missouri, having its office and 
principal place of business at 35 Madison Street, St. Louis, Mo. 

Respondent, the National Tag Co., is a corporation organized and 
existing pursuant to the laws of the State of Ohio, having its office 
and principal place of business at 332 South. Patterson Boulevard, 
Dayton, Ohio. 

Respondent, the Reyburn Manufacturing Co., Inc., is a corporation 
organized and existing pursuant to the laws of the State of Pennsyl- 
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vania, having its office and principal place of business at Thirty-sec- 
ond and Alleghany Avenue, Philadelphia, Pa. 

Respondent, the Robinson Tag & Label Co., is a corporation or- 
ganized and existing pursuant to the laws of the State of New York, 
having its office and principal place of business at 460 West Thirty- 
fourth Street, New York City. 

Respondent, Rockmont Envelope Co., is a corporation organized 
and existing pursuant to the laws of the State of Colorado, having its 
office and principal place of business at 750 Acoma Street, Denver, 
Colo. 

Respondent, Salisbury Manufacturing Co., is a corporation organ- 
ized and existing pursuant to the laws of the State of Rhode Island, 
having its office and principal place of business at 501 Roosevelt Ave- - 
nue, Central Falls, R. I. 

Respondent, the Standard Envelope Manufacturing Co., which 
sometimes operates under the unincorporated trade name of Sterling 
Tag Co., is a corporation organized and existing pursuant to the laws 
of the State of Ohio, having its office and principal place of business 
at 1600 East Thirtieth Street, Cleveland, Ohio. 

Respondent, Tagcraft Corp., is a corporation organized and exist- 
ing pursuant to the laws of the State of Pennsylvania, having its office 
and principal place of business at 142 South Christian Street, Lan- 
caster, Pa. 

Respondent, Waterbury Buckle Co., which sometimes operates 
under the unincorporated trade name of Waterbury Tag Co., is a cor- 
poration organized and existing under the laws of the State of Con- 
necticut, having its office and principal place of business at Waterbury 
in said State. 

The aforesaid respondents are, and have been, members of respond- 
ent institute since its organization in 1933 except respondents Badger 
Tag Co., Inc., which became a member in 1939 or 1940; A. C. Bald- 
win & Sons, which became a member February 4, 1939; Rockmont 
Envelope Co., which became a member June 21, 1938; and the Stand- 
ard Envelope Manufacturing Co., which became a member October 
25, 1937. 

Par. 2. Allof the respondents hereinbefore named, except respond- 
ent institute and respondent Frank H. Baxter, are members of the 
respondent institute and are manufacturers of tags, pin tickets, and 
like marking and pricing devices, hereinafter referred to as “tag prod- 
ucts.” Each of said respondents, hereinafter referred to as “respond- 
ent members,” sells and distributes said tag products, universally used 
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for marking purposes by manufacturers of consumer goods, to pur- 
chasers thereof located in States other than the State of manufacture, 
causing said tag products, when sold, to be transported by respondent 
members from their respective places of business into and through 
the several States of the United States other than the State of origin 
of such shipments. Said respondent members maintain, and at all 
times mentioned herein have maintained, a course of trade in said tag 
products in commerce among and between the various States of the 
United States. 

Par. 3. The aforesaid respondent members sell and distribute ap- 
proximately 95 percent of the tag products purchased and used in the 
United States and, in so doing, are, and were, in competition with 
each other and with others who manufacture tag products and sell and 
ship them in commerce between and among the various States of the 
United States except as such competition has been restrained, lessened, 
or eliminated as hereinafter described. 

Par. 4. The respondent, Tag Manufacturers Institute, was organ- 
ized in 1933, and all of the respondents named herein except as above 
noted became members at the time of said organization. The respond- 
ent institute has operated continuously since its organization until the 
present time. The presidency of the institute rotates among the mem- 
bers, but the active management of its affairs is exercised by the secre- 
tary-treasurer, subject to the executive committee and the action of the 
general meeting. The respondent, Frank H. Baxter, has at all times 
since the organization of said respondent institute acted as secretary- 
treasurer and executive director of said respondent institute. 

Par. 5. The respondent members, acting in cooperation with re- 
spondent institute and respondent, Frank H. Baxter, have, by mutual 
understandings and agreements, cooperatively developed and main- 
tained substantial uniformity of action among themselves with respect 
to maintaining and fixing uniform prices for tags and tag products. 
Each of the various practices adopted by the respondent members in 
cooperation with the respondent institute and respondent Frank H. 
Baxter, which are hereinafter more fully described, constitutes a part 
and parcel of a combination and conspiracy entered into by said re- 
spondent members to fix and maintain uniform prices for tags and tag 
products. 

Par. 6. The respondent members agreed upon and adopted an elab- 
orate system of price reporting under a so-called open price plan of 
selling to assure the maintenance of uniform prices by the various 
respondent members. This price-reporting plan had its inception in 
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the code of fair competition for the tag industry, entered into during 
the time that the National Industrial Recovery Act was in effect. 

After the National Industrial Recovery Act was declared uncon- 
stitutional by the United States Supreme Court, the respondent, 
members continued said open price-reporting plan by means of a 
series of tag industry agreements. The purpose of these agreements 
was to keep in force and effect the open price-reporting plan originally 
adopted under the National Industrial Recovery Act. This is in- 
dicated by the following statement appearing in a general letter writ- 
ten to the members of respondent institute by respondent Frank H. 
Baxter as executive director of respondent institute on June 13, 1935: 

Please understand that the Tag Code Open Price Policy is not in force as 
such. Individual price reporting is still permissible however and we expect 
it will take organized form very shortly under the Liquidated Damage Agree- 
ment. 

Par. 7. The tag industry agreements were adopted under the 
auspices of respondent Tag Manufacturers Institute and were in the 
form of agreements between the respondent members and respondent, 
Frank H. Baxter, who was, at all times mentioned herein, secretary- 
treasurer and executive director of the respondent institute. All of 
the signatories or subscribers to the various tag industry agreements 
have at all times been members of the respondent institute, and all of 
the respondent members have been parties to said tag industry agree- 
ments except for the periods of time hereinafter noted. The various 
tag industry agreements were as follows: 

1. Tag industry agreement of 1935, also known as voluntary code 
agreement between tag manufacturers and Frank H. Baxter. This 
agreement was entered into on June 5, 1935, and became effective 
on August 14, 1935, and continued in force until September 22, 1936. 
This agreement was executed by all of the respondent members except 
A. ©. Baldwin & Sons, Rockmont Envelope Co., Midwest Tag Co., 
and the Standard Envelope Manufacturing Co. 

2. Tag industry agreement of 1936. This agreement was between 
the respondent members and respondent Frank H. Baxter. It be- 
came effective September 22, 1936, and continued in force until Janu- 
ary 15, 1938, and was signed by all the respondent members except 
A.C. Baldwin & Sons, Rockmont Envelope Co., Midwest Tag Co., and 
the Standard Envelope Manufacturing Co, 

3. Tag industry agreement of 1937. This agreement was entered 
into by and between the respondent members, who were designated 
as “subscribers.” It provided for election of an executive committee, 


734584—49—vol. 43-36 


516 FEDERAL TRADE COMMISSION DECISIONS 
Findings 43 F.T.C. 


which in turn appointed respondent Frank H. Baxter secretary-treas- 
urer, with substantially the same duties as he performed under the 
previous agreements. This agreement became effective January 15, 
1938, and continued in force until November 25, 1940, and was exe- 
cuted by all of the respondent members. 

4. Tag industry agreement of 1940. This was an agreement 
between the respondent members and respondent Frank H. Baxter, 
trading as Frank H. Baxter Associates. This agreement became 
effective November 25, 1940, and continued and was in force and effect 
at the time of final hearing in this proceeding. This agreement was 
executed by all of the respondent members. 

Par. 8. All of the tag industry agreements provided for the filing 
with the respondent, Frank H. Baxter, by the respondent members 
of all price lists, invoices, and other intimate details of their busi- 
ness, including price information and terms and conditions of sale. 
The respondent, Frank H. Baxter, in turn, promptly and immediately 
disseminated this information to all of the respondent members who 
were subscribers to the various agreements. All of said agreements 
allowed to the said respondent, Frank H. Baxter, the right to inspect 
the books and records of the individual respondent members and 
provided for certain penalties for failure to file price lists or invoices 
with the respondent, Frank H. Baxter, within the period of time 
provided for by said agreements, the usual time limitation being within 
24 hours after a general price became effective or after a special price 
had been allowed. 

During the time that the tag industry agreement of 1935 was in 
force and effect, the respondent, Baxter, combined the price informa- 
tion contained in the price lists, offers, and invoices filed with him 
and promptly disseminated to all the respondent members who were 
subscribers to said agreement the lowest prices and most favorable 
terms and conditions of sale for all products of the industry or the 
component elements thereof. 

With the adoption of the 1936 tag industry agreement the reports 
to the respondent members by the respondent, Frank H. Baxter, | 
became more elaborate, and instead of disseminating the lowest prices 
and most favorable terms, the respondent, Frank H. Baxter, compiled 
and disseminated information as to all prices and terms of sale. 

Par. 9. The tag industry agreement of 1936 provided for the filing 
with respondent, Frank H. Baxter, of all general offers to sell products 
of the industry immediately after prices, terms, or conditions of sale 
constituting the general offer had become effective and in no event 
after noon of the business day following the effective date of such 
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general offer. Other offers of sale or sales made at prices different 
from the filed general offers were referred to in this agreement as a 
“discriminatory price” and it provided that such discriminatory price 
be filed immediately after becoming effective or not later than noon 
of the next business day. 

The term “discriminatory price” was abandoned in the tag industry 
agreement of 1937 and, instead, this agreement referred to “general” 
and “restricted” offers. In this agreement a general offer was defined 
as an announcement to the trade generally, through customary chan- 
nels, of a willingness to sell specified tags or tag products at specified 
prices, terms, and conditions of sale. Such general offers were to 
be mailed to the secretary not later than noon of the next business 
day following their effective date. The making of such general offer 
available for use in actual transactions was considered the effective 
date. A “restricted offer” was defined by said agreement to be a 
price, term, or condition of sale which is in any way more favorable 
to the purchaser to whom extended than the subscriber’s general offer 
for the same or similar products or components. 

The tag industry agreement of 1937 further provided that nothing 
therein contained should prevent any subscriber from announcing, 
through the agency of the secretary, his current or intended future 
price, provided that such announcements were plainly subject to 
change without prior notice and that there was no undertaking, ex- 
pressed, or implied, to adhere to same. 

Par. 10. The tag industry agreement of 1937 differed from the other 
tag industry agreements in that it was an agreement entered into by 
and between the respondent members, who were designated as “sub- 
scribers.” This agreement provided for the election of an executive 
committee, which acted as the governing body, with power to appoint 
a secretary and board of determination and to determine the manner 
and extent to which price information should be disseminated by the 
secretary. The respondent members, as subscribers to the tag industry 
agreement of 1937, elected the members of the executive committee of 
respondent institute as the executive committee of the tag industry 
agreement of 1937. This committee held meetings from time to time, 
at which it acted in a dual capacity as executive committee of re- 
spondent institute and as executive committee under the tag industry 
agreement. At such meetings, matters of pricing, price compilations, 
standardization, and dissemination of information were discussed and 
recommendations made for action by the members at the general 
meetings of the respondent Institute and the tag industry agreement 
subscribers. These general meetings were in many instances held in 
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the form of joint meetings, and in some instances the subscribers’ 
meetings were held immediately following the general meeting of 
the respondent institute. All references to action taken by the execu- 
tive committee hereinafter made will be to the executive committee 
acting in the dual capacity described above unless otherwise noted. 

Par. 11. Prior to April 19, 1988, all offers, both to private concerns 
and to governmental agencies, were vohaedaataly reported by respond- 
ent Frank H. Baxter to respondent members. At a meeting held on 
April 19, 1988, the executive committee recommended that all quota- 
tions, both to private concerns and governmental agencies, be filed 
with the secretary of the tag industry agreement within 24 hours after 
they had been transmitted but that the secretary should not disseminate 
this information to the members until advised, in the case of a private 
contract, that the matter had been closed and an order placed, or, in 
the case of quotations or bids to governmental agencies, 24 hours after 
the time announced for the opening of the sealed bids. 

Pursuant to this action, respondent, Frank H. Baxter, withheld 
dissemination of information with reference to quotations or bids 
until an order had been placed by a private concern or the bids opened 
by a governmental agency. At that time full information as to bids 
and quotations was disseminated, including the quotations and bids 
of the unsuccessful, as well as the successful, bidders. 

Par. 12. The tag industry agreement of 1940 provided that the 
respondent members file with respondent, Frank H. Baxter, trading as 
Frank H. Baxter Associates, complete statements of their published 
list prices and terms, including policies regarding quantity differen- 
tials, trade classifications and discounts, credit terms, cash discounts, 
deferred and partial shipments, delivery terms, overruns and under- 
runs, samples, overshipments, free goods, special services, rebates or 
concessions of whatsoever nature, and complete specifications of their 
products. The agreement further provided that published list prices, 
terms, or conditions of sale might be revised and that report of such 
revision should be made to the Associates not later than the close of 
the business day following publication thereof. In addition, the re- 
spondent members, as subscribers to said agreement, were required, 
on the effective date thereof, to mail to Frank H. — Associates 
duplicates of every invoice or other memorandum of shipment, on 
delivery of the products, and all credit memoranda applicable thereto. 
The respondent members were required to mail such duplicate invoices 
not later than the close of the business day following that on which 
the originals were mailed to their addressees. 
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While the tag industry agreement of 1940 made no reference to 
general and restricted offers the information required of the respondent 
members was sufficient to permit respondent, Frank H. Baxter, to make 
the necessary compilations and to report all particulars in the same 
manner as provided by the preceding agreement. s 

Par. 13. All of the tag industry agreements provided for penalties, 
of not to exceed ten percent of the transaction involved, to be assessed 
against a respondent member for failure to file any price list, invoice, 
or restricted offer within the time provided for in said agreements. 
The respondent, Frank H. Baxter, or his duly authorized representa- 
tives were given access to the books and records of all the respondent 
members subscribing to the various agreements. During the operation 
of the latter agreements the respondent, Frank H. Baxter, caused 
periodic checks to be made of the books and records of the various 
respondent members by a representative of his office to determine if 
they were adhering to the published prices and reporting all deviations 
therefrom. Penalty proceedings were instituted, from time to time, by 
the respondent, Frank H. Baxter, as a result of such investigation of 
the books and records and also on complaints filed by various respond- 
ent members. 

Under the tag industry agreements of 1935 and 1936 the respondent, 
Frank H. Baxter, was the sole authority in determining and assessing 
penalties. He decided all issues of violation arising from complaints 
made by himself and by subscribers and made findings of fact and 
decisions based upon his investigations. When violations were ad- 
judged, said respondent, Frank H. Baxter, assessed the penalties in 
the amounts specified in the agreements, which usually amounted to 
10 percent of the amount involved in the particular transaction. Under 
the tag industry agreement of 1937 the findings and decisions of 
respondent, Frank H. Baxter, were subject to review by a board of 
determination. The tag industry agreement of 1940 provided for 
review of the findings and decisions of respondent, Frank H. Baxter, 
by a board of arbitration. This board, however, was not fully estab- 
lished and, in practice, appeals from decisions of respondent, Frank 
H. Baxter, were made to the entire industry at some general meeting. 

Par. 14. All of the tag industry agreements provided for the distri- 
bution of information as to prices to such public agencies, distributors, 
and consumers or to any other interested party who might apply 
therefor and offer to pay the reasonable cost of compiling and dis- 
iributing same. The 1940 agreement further provided that. each 
subscriber should notify purchasers from him of the availability of 
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this information. In practice the respondent members gave only lip 
service to this provision and never adopted any practical plan whereby 
this information might be made available to buyers generally. 

The attitude of respondent members is indicated by statement ap- 
pearingsin minutes of the meeting of the executive committee held 
March 23 and 24, 1937, which reads in part as follows: 

It has been well known that we have, for almost 2 years now, disseminated to 
members of the industry who have not signed the agreement, the same informa- 
tion that we have disseminated to signers. This has been done in an attitude of 
cooperation during which the nonsigners could have ample opportunity to judge 
as to the merits of that agreement. The tag industry agreement, of course, 
makes no provision for such dissemination. The agreement does provide an 
opportunity for a truly interested party to obtain the information by offering to 
pay a reasonable cost of the same, but “reasonable cost” for a tag manufacturer 
appears to be complete compliance with the agreement. That is the opinion of the 
institute counsel and it was the spirit of the members present at the meeting that 
the party of the second part should insist upon such compliance. 

There is no evidence that prior to the 1937 agreement any informa- 
tion as to prices was ever made available to purchasers or consumers 
or that they were ever advised that such information was available. 
At a meeting of the executive committee held May 20 and 21, 1937, the 
respondent, Frank H. Baxter, as executive director of the respondent 
institute, was instructed to communicate with Dun & Bradstreet for 
the purpose of having it act as public depository for the price-filing 
information issued. This action of the executive committee was later 
approved at a joint general meeting of the Tag Manufacturers Institute 
and the signers of the tag industry agreement held in June 1937. 

At a meeting of a subscribers’ committee of the tag industry agree- 
ment held November 4, 1987, the type of publicity regarding use of 
Dun & Bradstreet offices as public depositories for agency compilations 
was referred to the committee on procedure for further study and 
report. 

At about this time, or shortly prior thereto, compilations of prices 
were furnished to the regional offices of Dun & Bradstreet located at 
St. Louis, Mo.; Philadelphia, Pa.; Chicago, Ill.; Cleveland, Ohio; 
New York, N. Y.; Boston, Mass.; Atlanta, Ga.; Dallas, Tex.; Washing- 
ton, D. C.; and San Francisco, Calif. These compilations remained on 
file at these offices for approximately 2 years. However, while these 
compilations were available for inspection by interested parties at 
these various offices, there is no evidence that any type of publicity was 
developed to inform purchasers or consumers of the availability of this 
information and no evidence as to the extent, if any, that it was used by 
such purchasers. 
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At about the time the 1940 tag industry agreement was adopted, the 
filing of compilations with Dun & Bradstreet was discontinued and the 
respondent members adopted instead the use of a statement on their 
respective invoices reading as follows: 

In common with most tag manufacturers, we file up-to-date records of tag prices 
with Frank H. Baxter Associates, 370: Lexington Avenue, New York City, where 
they are open for inspection. 

Pursuant to this action the respondent, Frank H. Baxter, kept 
a compilation of prices available in his office at New York City for 
examination by any interested party. While the record indicates that 
this compilation may have been occasionally examined by purchasers, 
this plan served no useful purpose for purchasers and consumers 
located outside the New York area and could not be considered as 
making this price information available to buyers generally. 

Par. 15. The tags sold by the respondent members fall roughly into 
two classes: plain stock tags and made-to-order tags. The plain stock 
tags were made from a variety of materials, which varied in constituent 
fiber, thickness, strength, and color. They were also sold in various 
sizes, quantities, and shapes as shipping tags, marking tags, cotton 
tags, pin tickets, metal-rim tags, and others. 

The made-to-order tags are those which have been processed by 
printing, stringing, numbering, attaching wires, stapling, pasting, 
patching, punching, supplying deadlocks, gumming, and the like. 
Each of the special features had its variations of quality and process, 
which represented differences in cost. In order to determine the total 
price for made-to-order tags it was necessary to add to the price of 
plain stock tags the various additional features specified in the made- 
to-order tag. Statement of total price for made-to-order tags was not 
regarded by respondents as giving sufficient information to furnish 
a definite basis for price and value comparisons and was therefore of 
little or no value in reflecting market or price conditions. 

Par. 16. In the course of reporting or disseminating price and other 
information under the various tag industry agreements, the respond- 
ent, Frank H. Baxter, with the assistance and cooperation of the 
respondent members, created a very ingenious system of compiling, 
correlating, and reporting, to each of the respondent members, the 
price information filed by them with him. This system included the 
building up in the office of respondent, Frank H. Baxter, under his 
direction and supervision, of a general-offer price book, which said 
respondent then disseminated to each of the respondent members and 
which they in turn used in making up, calculating, and determining 
their respective price quotations. This general-offer price book was 
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in the form of a loose-leaf record so that pages containing new data, 
prepared by respondent, Frank H. Baxter, could be substituted or 
inserted from time to time. 

Par. 17. In the compilation of the general-offer price book, the re- 
spondent, Frank H. Baxter, was materially assisted by the standard- 
ization of the component parts of tags and tag products developed 
and adopted under the auspices of the respondent institute. Standard- 
ization problems on both old and new products were taken up at various 
meetings of respondent Institute and its committees, where discussions 
were held and action taken thereon. A number of committees were 
established to deal with the problems of standardization, the principal 
of which was the technical committee of the respondent institute. 
There were also other special committees appointed to deal with special 
problems and specific classes of tags. 

As a result, standards for numerous essential tag materials were 
adopted by respondent members so as to render the price information 
supplied to, and disseminated by respondent, Frank H. Baxter, definite 
within the range of small tolerances. Materials were specified 
minutely with respect to content, weight, thickness, and strength. 
Sizes were standardized for shipping tags and sizes and shape specified 
for marking tags. Strings were standardized with respect to content, 
ply, weight, length, and strength. 

The effect of such standardization activities is indicated by statement 
appearing in the minutes of the general meeting of the Tag Manu- 
facturers Institute held on June 9, 1939, in which it was stated: 

The first accomplishment that Mr. Dennison stressed was that of standardiza- 
tion of materials in the tag industry. * * * The aid to open price reporting 
that standardization of materials has given was impressed upon the meeting. 

Par. 18. When respondent members used materials which differed 
from the standards adopted by them in cooperation with respondent 
institute beyond the tolerance percentages provided, they were required 
to report such departures as a price difference in price elements. Sup- 
pliers were required to furnish detailed statements of tests of their ma- 
terials, and these reports were made available for use in investigation 
of violations of the agreement through failure to report departures 
from standard. 

Par. 19. In order to render the open price-reporting plan adopted 
by the respondent members more effective and to permit a respondent 
member to immediately and definitely determine the price at which an- 
other respondent member was selling any particular tag or tag product, 
the respondent members, by mutual agreement and understanding, act- 
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ing in cooperation with respondent institute and its various committees, 
classified the various tags and tag products under special designations. 
These special or standard designations were incorporated in the price 
compilations disseminated by the respondent, Frank H. Baxter, and 
were used as a basis for his compilations. Many of the respondent 
members continued to use their own designations for various grades of 
tags. In order to identify such tags with the special or standard 
_ designations used in the price compilations, the respondent, Frank H. 
Baxter, published a tabulation designated “comparative stock desig- 
nations” as part of his price compilation or general-offer price book, 
by which a designation used by any respondent member to describe a 
specific tag could be identified with the special or official designation in 
the price compilation or general-offer price book, used by the respond- 
ent, Frank H. Baxter, in disseminating price information to the vari- | 
ous respondent members. 

Par. 20. The prices of each of the respondent members which were 
contained in the general-offer price book distributed by respondent, 
Frank H. Baxter, were the prices at which said respondent members 
were offering and selling their tags and tag products to the trade 
generally, and were so considered by the respondent members, and 
constituted both the current and future prices of said respondent mem- 
bers. When filed with respondent, Frank H. Baxter, these prices be- 
came and remained the prices for tags and tag products of the respond- 
ent member so filing, until revised by notice to respondent, Frank H. 
Baxter, and the filing with him of a revised schedule. These general 
prices usually remained on file without change for several months 
and sometimes for a year or more. 

Par. 21. The only prices on completed tags, as such, disseminated 
by the respondent, Frank H. Baxter, by said general-offer price book 
were those relating to plain stock shipping tags without strings, wires, 
fasteners, or printing. Such tags constituted only a small portion 
of the tags and tag products sold by the industry. The principal infor- 
mation in said general-offer price books related to the price of the 
various elements entering into the manufacture of completed made- 
to-order tags. The combination of the prices for the different elements 
entering into the manufacture of the completed tag permitted compu- 
tation of the price of the completed tag and permitted a respondent 
member manufacturing a large variety of tags to know the price of 
other respondent members for the same or similar tag by reference 
to the price information compiled and disseminated by respondent, 
Frank H. Baxter. By reference to the data and tabulations supplied 
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by the respondent, Frank H. Baxter, in said general-offer price book, 
any respondent member could tell the number and identity of respond- 
ent members adhering to any particular price, term, or condition 
of sale for any particular tag or component thereof. By reference to 
the data disseminated by respondent, Frank H. Baxter, with reference 
to restricted special or off-list offers, any respondent member could 
ascertain the extent to which any particular respondent member was 
adhering to, or deviating from, its published prices or terms of 
sale, 

Par. 22. Variations of the price quotations of any respondent mem- 
ber from its price list on file with respondent, Frank H. Baxter, were 
considered as “restricted” or “special” offers or sales off list price. 
Such variations were usually price quotations made on a particular 
job or piece of business and applicable to that particular instance 
only. The respondent members were required to immediately file 
such special prices with respondent, Frank H. Baxter, who in turn 
immediately disseminated this information to all of the respondent 
members on special forms, sometimes referred to as “pink sheets.” 
This report or pink sheet served to inform all the respondent members 
that a special price had been allowed, with the identity of the tag 
or tag product, full details of the price, the name of the seller, and 
general location of the buyer. 

Par. 23. The special prices or off-list sales made by the respondent 
members amounted to approximately 25 percent of the total business. 
In many of these sales the differences in price and nature of sale were 
such as to be inconsequential and not of general interest. A respond- 
ent member in filing an off-list or restricted offer with respondent, 
Frank H. Baxter, for dissemination by him was in effect serving notice 
upon the respondent members competing with him that this was an 
unusual act and limited in nature and that he was not, in general, 
varying from his filed price list. Only to the extent that a respond- 
ent member repeated such off-list sales did such action affect the general 
price structure. Consequently, the publicity given to off-list sales 
among respondent members tended to restrain them from cutting 
prices and to cause them to maintain and adhere to their filed price 
lists as published in the general-offer price book. Such publicity 
also informed all of the respondent members of the price activity 
of any particular member and placed the respondent members in a 
position to take retaliatory action if unsatisfactory pricing policies 
were followed by any particular respondent. This was all the more 
effective in view of the dominant position held in the tag industry 
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by the respondent members Dennison Manufacturing Co., the Rey- 
burn Manufacturing Co., Inc., the Denney Tag Co., Inc., and American 
Tag Co. 

Par. 24. The effect of the operation of the open price-reporting 
plan under the agreements and in the manner hereinabove described 
has resulted in a substantial uniformity of prices for tags and tag 
products among the respondent members. 

Such uniformity of prices is clearly indicated by examination of 
the prices, terms, and conditions of sale set out in the general-offer 
price books issued by the respondent, Frank H. Baxter. In addition, 
a study was made by I. Chance Buchanan, who was called as a witness 
for the Commission in this proceeding. This witness studied and com- 
pared the offers of each of the respondent members for a selected test 
period and made a comparison of the prices reflected in the compila- 
tion set forth in the general-offer price books issued by the respondent, 
Frank H. Baxter, showing compilations of prices, terms, and condi- 
tions of sale as of May 12, 1939, and as of August 27, 1940. In making 
this study the witness prepared a series of tabulations showing the 
results of his investigation. Summarizing the results shown by these 
tabulations, it appears that at the beginning of the test period, May 12, 
1939, the compilation reflected 96.8 percent uniformity and at the end 
of the period, August 27, 1940, the compilation reflected 97.5 percent 
uniformity of general-offer filed prices among the respondent 
members. 

Par. 25. The aforesaid understandings, agreements, combinations, 
and conspiracies, and the things done thereunder and pursuant thereto 
and in furtherance thereof as hereinabove found, have had, and do 
have, the effect of unduly lessenitig, restricting, restraining, and sup- 
pressing competition in the sale and distribution of tags and tag prod- 
ucts in commerce among and between the several States of the United 
States, and of depriving the public of the full benefit of competition in 
said commerce between and among the respondent members and be- 
tween them and their competitors. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice of competitors of respondents and of the public and 
have a tendency to and have actually hindered and prevented price 
competition between and among the respondents in the sale and dis- 
tribution of tags, pin tickets, tag products, and similar marking and 
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pricing devices in commerce as “commerce” is defined in the Federal 
Trade Commission Act; have placed in respondents the power to con- 
trol and enhance prices; have unreasonably restrained such commerce 
in said products; and constitute unfair methods of competition in 
commerce within the intent and meaning of section 5 of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answers of the re- 
spondents, testimony, and other evidence in support of and in opposi- 
tion to the allegations of said complaint taken before a trial examiner 
of the Commission theretofore duly designated by it, report of the 
trial examiner upon the evidence and exceptions filed thereto, briefs 
filed in support of the complaint and in opposition thereto, and oral 
argument of counsel; and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents, Tag Manufacturers Institute, 
an unincorporated association, and its officers, directors, agents, and 
employees; and Frank H. Baxter, individually and as an officer of 
Tag Manufacturers Institute, and his representatives, agents, and 
employees; and Acme Tag Co., a corporation, Allen-Bailey Tag Co., 
Inc., a corporation, American Tag Co., a corporation, American Tag 
Co. of New Jersey, a corporation, Atlas Tag Co., a corporation, Badger 
Tag Co., Inc., a corporation, A. C. Baldwin & Sons, a corporation, 
Campbell Box & Tag Co., a corporation, Central Tag Co.; a corpora- 
tion, Cupples-Hesse Envelope & Litho. Co., a corporation, Dancyger 
Manufacturing Co., a corporation, the Denney Tag Co., Inc., a corpora- 
tion, Dennison Manufacturing Co., a corporation, Ennis Tag & Print- 
ing Co., a corporation, Haywood Tag Co., a corporation, International 
Tag & Salesbook Co., a corporation, Keystone Tag Co., a corporation, 
A. Kimball Co., a corporation, Marion Manufacturing Co., a corpora- 
tion, Michigan Tag Co., a corporation, Midwest Tag Co., a corpora- 
tion, the National Tag Co., a corporation, the Reyburn Manufacturing 
Co., Inc., a corporation, the Robinson Tag & Label Co., a corporation, 
Rockmont Envelope Co., a corporation, Salisbury Manufacturing Co., 
a corporation, the Standard Envelope Manufacturing Co., a corpora- 
tion, which sometimes operates under the unincorporated trade name 
of Sterling Tag Co., Tagcraft Corp., a corporation, and Waterbury 
Buckle Co., a corporation, which sometimes operates under the unin- 
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corporated trade name of Waterbury Tag Co., and their respective 
officers, agents, representatives, and employees; and Howard W. East- 
man and Julia Eastman, copartners trading as Eastman Tag & Label 
Co., and J. L. May, J. C. May, and Frank May, copartners trading 
as J. L. May Co., and their respective representatives, agents, and 
employees, in connection with the offering for sale, sale, and distribu- 
tion of tags, pin tickets, and other similar marking and pricing devices, 
hereinafter referred to as “tag products,” in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from entering into, continuing, cooperating in, or carrying 
out any planned common course of action, mutual agreement, under- 
standing, combination, or conspiracy between and among any two or 
more of said respondents or between any one or more of said respond- 
ents and others not parties hereto to do or perform any of the follow- 
ing acts or practices: 

1. Establishing, fixing, or maintaining prices, terms, or conditions 
of sale for tags or tag products or adhering to, or promising to adhere 
to, the prices, terms, or conditions of sale so fixed. 

2. Holding or participating in any meeting, discussion, or exchange 
ot information among themselves or under the auspices of the respond- 
ent Tag Manufacturers Institute, respondent, Frank H. Baxter, or 
any other medium or agency for the purpose of discussing or devising 
methods of fixing, establishing, or maintaining prices, terms, or con- 
ditions of sale for tags or tag products. 

3. Expressly or impliedly subscribing to, or carrying out, any past, 
presently existing, or new agreement to establish, maintain, or con- 
tinue any plan for the purpose or with the effect of informing or 
advising any of the manufacturing respondents or any other manu- 
facturer of tags or tag products as to the price, terms, or conditions 
of sale at or upon which any manufacturing respondent or other seller 
of tags or tag products expects to make a sale or sales of tags or 
tag products. 

4, Exchanging, distributing, or relaying among the manufacturing 
respondents, or any of them, or through respondent tag manufac- 
turers institute, respondent, Frank H. Baxter, or through any other 
medium or central agency, information as to current prices for the 
purpose or with the effect of fixing or maintaining prices, terms, or 
conditions of sale for tags or tag products. 

5, Exchanging, distributing, or relaying among the manufacturing 
respondents or any of them, or through respondent Tag Manufacturers 
Institute, respondent, Frank H. Baxter, or through any other medium 
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or central agency, information concerning prices charged particular 
customers or information concerning sales or shipments of tags or 
tag products when the identity of the manufacturer, seller, or purchaser 
can be determined or disclosed through such information and which 
has the capacity or tendency of aiding in securing compliance with 
the prices, terms, or conditions of sale as announced by any one or 
more of the manufacturing respondents. 

6. Collectively investigating, reviewing, considering, or acting upon, 
either directly or through respondent Tag Manufacturers Institute, 
respondent, Frank H. Baxter, or any other medium or central agency, 
the act of any seller of tags in making a sale at prices, terms, or condi- 
tions of sale different from those announced, exchanged, or relayed 
by such seller to other respondents directly, through respondent, 
Frank H. Baxter, or otherwise. 

7. Taking any action for the purpose or with the effect of penalizing 
in any way, through the assessment or collection of liquidated damages 
or the imposition of any other penalty upon or against any seller of 
tags or tag products for failure to file with or exchange among re- 
spondents, directly or through respondent, Tag Manufacturers Insti- 
tute, respondent, Frank H. Baxter, or any other medium or central 
agency, information concerning prices, terms, or conditions of sale 
expected to be charged by such seller or information concerning prices 
which such seller has charged or is currently charging any one of its 
customers. 

8. Taking any action having the purpose, capacity, or tendency to 
aid in securing on the part of any seller of tags or tag products com- 
plance with its announced prices, terms, or conditions of sale. 

9. Formulating, establishing, putting into operation, continuing, or 
using in any way any “open price reporting plan” or any price report- 
ing plan which has the tendency or the effect of depriving the public 
of any benefit of competition in price between and among the manu- 
facturing respondents or between any of them and any other manu- 
facturer « or seller of tags or tag products. 

10. Authorizing or permitting the examination of the books o or other 
records of the manufacturing respondents by any agent of respondent 
Tag Manufacturers Institute, respondent, Frank H. Baxter, or by any 
agent of the respondents, or any of them, so as to permit or make 
possible a collective or cooperative consideration or comparison 
through any common agent of the prices, terms, or conditions of sale 
at. which the respective manufacturing respondents have made sales, 
are currently making sales, or expect to make sales. 
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11. Employing or utilizing respondent, Frank H. Baxter, respond- 
ent, Tag Manufacturers Institute, or any other medium or central 
agency as an instrument, vehicle, or aid in performing or doing any of 
the acts or practices prohibited by this order. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with this order. 

Commissioner Mason not participating. 
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In THE MATTER OF 


WILLIAM A. WICKLAND AND MYNDALL CAIN WICKLAND, 
DOING BUSINESS AS THE MYNDALL CAIN HOUSE OF 
BEAUTY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5466. Complaint, Oct. 10, 1946—Decision, May 19, 1947 


Where two partners engaged in the interstate sale and distribution of their 
“Myndall Cain” line of cosmetic products; through advertisements in pam- 
phlets, circulars, newspapers and periodicals, and by radio continuities, 
directly and by implication— 

(a) Falsely represented that use of their “Gardenia Cleansing Oil” was a natural 
way to complexion loveliness; that it would enrich and revitalize the skin ; 
that all lovely women with beautiful young complexions used beauty oils 
and that only their said cleansing oil could give the user thereof clear, 
transparent beauty; and that they had brought to America a new method 
of using beauty oils, use of which would cleanse and enrich the user’s 
complexion; and 

(0) Falsely represented that said product was composed of richly blended oils 
which were as near the skin’s natural secretions as scientists can produce and 
that it replaced the natural oils in the skin whenever they are absent there- 
from, irrespective of the cause; that the product was an outstanding scientific 
triumph or achievement and that all other methods of cleansing a person’s 
skin were old fashioned ; that it would relieve sallowness and eliminate large 
pores, penetrate deeply into the skin, flush away all dirt and foreign matter 
in the skin, bring deep pore purity to the user’s skin, and that a single 
treatment would make the complexion clearer ; 

(c) Falsely represented that their ‘“Nu-Rich-ing Oil” was composed of ingre- 
dients which are a new discovery in cosmetics and that its use would nourish 
the skin; that the skin would absorb it; that it penetrated to the third layer 
of the skin tissue and replenished the parched skin cells with nourishment 
and protected the skin against drying and parching under all conditions; 
that it was rich in honey, would replenish the natural oils in the skin and act 
as a natural refreshment to the skin; and that its use would eliminate 
wrinkles and give the skin new life and color; 

(d@) Falsely represented that their “Facial Oil” relieved crinkling and fine lines 
in the skin, was a natural way to care for the skin, and penetrated into and 
was absorbed by it; that use thereof would eliminate sallowness and relieve 
dryness and flakiness of the skin, give it new life and color and a smooth 
texture, and that only their said product and their “Nu-Rich-ing Oil” could 
achieve these results; and 

(e) Falsely represented that said product was made from rare, precious oils and 
that Myndall Cain discovered the formula therefor while studying in the 
beauty centers of Europe and America ; that it was like a doctor’s prescription 
and was as effective as a doctor’s prescription would be for any given skin 
condition for any particular individual, and was effective even with the 


(f) 


(9) 
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most difficult skins and was necessary for the proper care of a person’s skin 
irrespective of what preparations a person was using; 

Falsely represented that their “Youth Skin Oil” was a vitalized oil which 
would eliminate fine lines, wrinkles and ecrinkling of the skin; was stimulat- 
ing and would rejuvenate exhausted or aging skin; was composed of the 
Same ingredients as those in the skin and contained an active hormone 
which was absorbed thereby; that it was revolutionary and there was no 
other product like it for soothing and rejuvenating the skin; that it acted 
to restore a person’s youth; and that it could be obtained at most department 
stores ; 

Falsely represented that their “Amber Oil’ would eliminate lines and 
wrinkles and that their “Facial Masque” flushed a sluggish skin, relieved 
sallowness, blemishes, and facial fatigue; 


(h) Falsely represented that their “Eye Tissue Oil” would eliminate crow’s 


(i) 


(J) 


feet and fine lines around the eyes and that their ‘‘“Morning Dew” would 
aid in refining the texture of the skin and make it smooth, and act as a skin 
protection ; 

Falsely represented that their ‘Foundation Lotion” was a beauty necessity 
for the skin and that use of their “Muscle Massage Oil” would increase the 
circulation of the blood and constitute an effective treatment for sagging 
facial muscles; 

Falsely represented that use of their “Pine Oil Freshener” would improve 
the texture or structure of the skin and eliminate enlarged pores and 
coarsened skin ; when in fact its only effect was that of a temporary astringent 
action ; 


(%) Falsely represented that their preparations were different from other beauty 


(1) 


preparations and that their use would keep the complexion young; that 
beauty oils were discovered by the greatest skin specialists of Europe and 
that they had perfected such oils until their beauty oils were considered the 
greatest achievement in cosmetology ; and that their said oils were absorbed 
by the skin and were a natural way to complex loveliness; and 

Falsely represented that their said products nourished and revitalized the 
skin and possessed secret beautifying powers; that their oils were rare and 
composed of ingredients the same as or as near as those of the skin’s natural 
secretions as scientists can blend; that their expert consultants could pre- 
scribe the necessary oils to correct any complexion faults; that the most 
beautiful and lovely women in every group are patrons of theirs and that 
said products are so famous and in such demand that they are shipped to 
women all over America, and can be purchased at all local stores; 


(m) Stressed and emphasized benefits which might be experienced from use of 


(n) 


their various products because of the various oils therein and their alleged 
penetrating effects; when in fact benefits to the skin from use of such oils 
were limited to their ability to facilitate the removal by mechanical means 
of foreign matter on the surface of the skin and to soften temporarily dry 
skin when caused by external conditions; any tendency to protect against 
drying due to exposure to heat, wind or sun was temporary only; and they 
would not penetrate to any significant degree; and 

Falsely represented, through use in their advertisements of designations 
“Youth Skin Oil”, “Eye Tissue Oil”, and ‘Muscle Massage Oil” that products 
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thus designated would, respectively, make the skin youthful, be of benefit 
to the tissue around the eyes, and benefit the muscles; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that aforesaid representations were true, 
and thereby into the purchase of substantial quantities of said products, 
and with capacity and tendency so to do: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Mr. Charles S. Cox for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that William A. Wickland 
and Myndall Cain Wickland, individually and as copartners doing 
business under the trade name and style of the Myndall Cain House of 
Beauty, hereinafter referred to as respondents, have violated the pro- 
visions of the said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrary 1. William A. Wickland and Myndall Cain Wickland 
are individuals and copartners doing business under the trade. name 
and style the Myndall Cain House of Beauty with their offices and 
principal place of business at 808 LaSalle Avenue, Minneapolis, Minn. 

Par. 2. Respondents are now, and have been for more than 8 years 
last past, engaged in the business of selling and distributing various 
cosmetic products as “cosmetics” is defined in the Federal Trade 
Commission Act. 

The designations used by respondent for some of said products and 
the formulas and directions for use thereof are as follows: 


Designation: Myndall Cain Gardenia Cleansing Oil (also known as Myndall 
Cain Cleansing Oil and formerly known as Myndall Cain Liquid Cleansing 
Cream). 

Formula: Sesame Oil, Mineral oil, petrolatum, absorption base (lanolin al- 
cohol), color and perfume. 

Directions: “* .* * Follow with Myndall Cain Nu-Rich-ing Oil. * * * Use 
twice daily for best results.” 

Designation: Myndall Cain Nu-Rich-ing Oil (formerly known as Myndall Cain 
Liquid Nourishing Cream). 

Formula: Peach kernel oil, lanolin, mineral oil, color and perfume. 

Directions: “* * * Apply morning and night. * * * Be especially lib- 
eral in application if wrinkles are apparent. Apply twice daily after using the 
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Myndall Cain Cleansing Oil. Apply with warmed facial oil following. * * *,” 

Designation: Myndall Cain Facial Oil. 

Formula: Mineral oil, cholestrin, lecithin, linoleic acid esters, linolenic acid 
esters, color, perfume. 

Directions: “Make facial sachets by warming tablespoonful of oil and applying 
to face with gauze or cotton. Apply over the Nu-Rich-ing Oil for quick, satinizing 
treatment. * *. * Use nightly.” 

Designation: Myndall Cain ‘Youth Skin Oil (also known as Youth Oil). 

Formula : Olive oil, mineral oil, lanolin, lecithin, Vitamin D, Linoleic acid esters, 
linolenic acid esters, color, and perfume. 

Directions: Use liberal applications if complexion is crinkly or where wrinkles 
are deeply formed. Apply after using the Myndall Cain Cleansing Oil. * * * 
Apply before retiring. 

Designation: Myndall Cain Amber Oil (formerly known as Myndall Cain 
Brazilian Oil). 

Formula: Linolenic acid esters, linoleic acid esters, lecithin, cholestrin, min- 
eral oil, color, and perfume. 

Directions: “A highly concentrated oil recommended for use every 48 hours 
if lines or wrinkles are apparent. Apply well over throat, face and bust * * *,”— 

Designation: Myndall Cain Facial Masque (also known as Myndall Cain Facial 


Exerciser). 
Formula: Bentonite, Water q. s., Color, perfume. 
Directions: “Use nightly.’ ‘“* * * First... Cleanse the-skin with the 


Myndall Cain Cleansing Oil. Then use the cushions of the fingertips to smooth 
on a thin layer of the Masque. After 12 minutes remove with tepid water. Follow 
with the Myndall Cain Nuriching Oil for a luxurious home treatment.” 

Designation: Myndall Cain Tissue Oil (formerly known as Myndall Cain Hye 
Muscle Oil). 


Formula: (Not known). 
Directions: “* * * Smooth around the lids and where crow’s feet are ap- 


parent, using cushion of the fingertips with a lifting movement. Apply warm 
cotton compresses following oil for quick results.” 

Designation : Myndall Cain Morning Dew. 

Formula: Zine phenolsulphonate, ethyl alcohol (12%), water, color, and 
perfume. 

Directions: * * * Apply chilled, or on chilled cotton to throat and face. 

Designation: Myndall Cain Foundation Lotion. 

Formula: Potassium stearate, glycerol monostearate, lanolin, glycerin, color, 
and perfume. 

Directions: Apply a few drops on a sponge or with fingertips and massage. 
Smooth evenly over throat and face. Work well into tiny crevices. Apply 
powder following. 

Designation: Myndall Cain Muscle Massage Oil (formerly known as Myndall 
Cain Muscle Strengthener). 

Formula: Lanolin, petrolatum, mineral oil, color, and perfume. 

Directions : “To be applied only to the neck and lower part of the face, every 
othervnday {or sib? 

Designation: Myndall Cain Pine Oil Freshener (formerly known as Myndali 
Cain Pine Oil astringent and as Myndall Cain Pine Scent Freshener). 


Formula: (Not known). 
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Directions: * * * Apply on moistened cotton to areas where needed. 
* * * Use twice daily for best results. 

Respondents cause said products, when sold, to be transported from 
their place of business in the State of Minnesota to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. Respondents maintain and at all times mentioned herein 
have maintained a course of trade in their said products in commerce, 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of their said business, respond- 
ents, subsequent to March 21, 1938, have disseminated and caused the 
dissemination of certain advertisements concerning their said prod- 
ucts by the United States mails and by various means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, for 
the purpose of inducing and which were likely to induce, directly or 
indirectly, their purchase, including but not limited to certain pam- 
phlets, circulars, and advertisements in newspapers and magazines, 
and especially the Minneapolis Star Journal and Minneapolis Tribune, 
daily newspapers of Minneapolis, Minn., and the Northwest Life, a 
monthly magazine, and by radio continuities and especially over radio 
station WTCN of Minneapolis, Minn.; and respondents have dissemi- 
nated and caused the dissemination of advertisements concerning 
their said products by various other means, including, but not limited 
to, the circulars radio continuities, and advertisements referred to 
above, for the purpose of inducing and which were likely to induce, 
directly or indirectly, the purchase of their said products in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 4. Among the statements and representations contained in 
the said advertisements disseminated as aforesaid with respect to said 
Myndall Cain Gardenia Cleansing Oil and specifically in advertise- 
ments in the Minneapolis Star Journal and Minneapolis Tribune on 
various dated and in radio continuities broadcast from radio station 
WTCON on April 21, 23, 26, 28, and 30, 1939; May 9, 1943; June 10, 


1945; January 28, 1946; FE Scan lv ‘1946, and other dates are the 
sea leeycaterae 


Begin the modern, natural way to complexion loveliness... using finely 
blended oils to cleanse . .. oils to nourish and oils to revitalize your skin. 

Whenever you see a lovely woman with a beautiful, young complexion ... 
you know that she uses Beauty Oils. Only the Myndall Cain Cleansing Oil, for 
instance, can give that clear, transparent beauty to a woman’s skin. 
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* * * Myndall Cain has brought to America a new method of using 
vils . . . beauty oils to cleanse and to nourish your complexion. 

Miss Cain has introduced a new, modern method of oils instead of surface 
creams ... oils... richly blended oils .. . oils to replenish the natural oils 
in your skin that are so often robbed by cheating winds, fatigue, illness . .. or 
just time. The youth secret then is to restore these oils. Myndall Cain Cleans- 
ing Oil is your first beauty ally... . 

This Cleansing Oil is so finely blended it can penetrate deep into the skin 
and flush away all dirt and stale make-up. 

Make the Myndall Cain Cleansing Oil your first beauty ally. Cleanse with 
it once—feel it gently coax your skin to refreshment ... to renewed vitality. 

Here is what one lovely lady has to say of Myndall Cain Gardenia Cleansing 
Oil: “* * * JI don’t haye the enlarged pores that I had when using a jar 
cream.” 

x * * they use Myndall Cain Gardenia Cleansing Oil to bring deep pore 
purity. 

The moment you pour this finely blended, white oil into your skin, it flushes 
away facial fatigue. 

The Myndall Cain Facial Oil and this gardenia white Cleansing Oil are 
scientific triumphs. 

The cold winds and overheated homes of a Minnesota winter all conspire to 
rob your skin of its precious supply of oils. But Myndall Cain has found a way 
to replace nature’s lack with beauty oils as near to the skin’s natural secretions 
as scientists can blend. 

Use this modern method of cleansing your skin. Feel the refreshing, satinizing 
effect of this Myndall Cain Cleansing Oil ... and you will never go back to- 
old fashioned cosmetics ...* * #*, 

Sallowness was relieved by the gardenia Cleansing Oil. 

* * * improve your complexiou with Myndall Cain’s Gardenia Cleansing 
Oil * * *, Your complexion will become clearer in a single treatment. 

* * * Myndall Cain Cleansing Oil is only one of a series of beauty builders 
that the greatest dermatologists of this age have formulated. Truly a beauty 
prescription that your doctor would advise. A beauty oil with powers beyond 
your greatest expectations. * * * 


Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 4 and 
others similar thereto not specifically set out herein, respondents have 
represented, directly and by implication, that the use of Myndall Cain 
Gardenia Cleansing Oil is a natural way to complexion loveliness 
and that respondents’ said cleansing oil will nourish and revitalize 
the skin of the user; that all lovely women with beautiful young com- 
plexions use beauty oils and that only respondents’ cleansing oil can 
give the user thereof clear, transparent beauty; that respondent Myn- 
dall Cain brought to America a new method of using beauty oils 
and that their use will cleanse and nourish the users’ complexion; 
that said product is composed of richly blended oils which are as near 
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the skin’s natural secretions as scientists can produce and that it re- 
places the natural oils in the skin whenever it is absent therefrom 
irrespective of the cause; that this product is an outstanding scientific 
triumph or achievement and that all other methods of cleansing a 
person’s skin are old fashioned; that this product will relieve sallow- 
ness and will eliminate large pores, will penetrate deeply into the 
skin, flush away all dirt and foreign matter in the skin, bring deep 
pore purity to the user’s skin, and a single treatment will make the 
complexion clearer. 

Par. 6. The said advertisements are misleading in material respects. 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact the use of respondents’ 
product is not a natural way to complexion loveliness and its use will 
neither nourish the skin nor will it revitalize a person’s skin. It will 
not relieve sallowness and will not eliminate large pores nor clear the 
pores of the user’s skin. It will not penetrate the skin to any sig- 
nificant degree and will not “flush” away dirt and other foreign matter 
in the skin. It acts only as a cleanser when said product is removed 
from the skin with whatever foreign matter is attached thereto. The 
use of said product will not produce a clear, transparent beauty, for 
many women and there are many women with beautiful young com- 
plexions who do not use so-called beauty oils nor respondents’ said 
product. The use of oils in so-called beauty preparations or cosmetics 
is neither new nor novel in America and respondents were not the first 
to introduce the use of oils in so-called beauty preparations or cosmetics 
in America and neither this said product nor any combination of re- 
spondents’ products constitutes an outstanding scientific triumph or 
achievement. The oils and ingredients in said product are not of the 
same composition as the skin’s natural secretions and there has been no 
attempt on the part of scientists to replace the skin’s natural secretion 
in compounding respondents’ said product. The use of respondents’ 
said product will not replace the natural oils in a person’s skin. A 
single or any number of treatments of the skin with respondents’ said 
product will not make the skin clearer in many cases and especially 
where the skin is marred by blemishes, scars or pimples. 

Par. 7. Among the statements and representations contained in said 
advertisements disseminated as aforesaid with respect to said Myndall 
Cain Nu-Rich-ing Oil and specifically in the circular An Invitation 
from Myndall Cain to Make the Most of Yourself, advertisements 
through radio continuities broadcast from radio station WIT'CN on 
April 21, 23, and 26, 1939, May 9, 1943, and February 17, 1946, and 
other dates, are the following: 
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You'll almost feel the little skin cells drinking in nourishment. 

Only the Myndall Cain Nourishing Oil ean thoroughly feed the starved skin 
cells. 

A single treatment with the Myndall Cain Nourishing Oil * * * will con- 
vince you that there is a new era in cosmetics * * * a thrilling remarkable 
method of * * * nourishing your skin with pure, rich oils. 

* * * the Nourishing Oil is a silken blend of doubly-rich oils that brings 
a satin smoothness to exhausted complexions. 

The Nourishing Oil doesn’t stop at surface feeding; .. . it penetrates to the 
third layer of skin tissue and replenishes the parched cells with youthifying 
nourishment. 

Myndall Cain Nourishing Oil ... a honey-rich oil that penetrates and pro- 
tects against drying and parching. Thirsty skins respond eagerly to this natural 
refreshment. 

Nu-Rich-ing Oil for replenishing nature’s own oils ... 

* * * Myndall Cain has found a way to replace Nature’s lack with beauty 
oils as near to the skin’s natural secretions as scientists can blend. The power- 
ful combination recommended for this time of year is the Myndall Cain honey- 
like Facial Oil and the rich, penetrating Nu-Rich-ing Oil. Smooth them on 
. . . feel your thirsty skin DRINK them in as you gently massage with your 
fingertips. You'll literally SEE the rough, flakiness and the drabness disappear 


You‘ll see a new life and color ...a smoother texture ...a velvety 
touch that your complexion never before had. But remember—ONLY the 
MYNDALL CAIN oils . . . the honey-like Facial Oil... and the soothing Nu- 
Rich-ing Oil . . . can achieve these results for you. 


The Myndall Cain Nourishing Oil * * * smooths away crinkling * * *. 


Par. 8. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 7 and 
others similar thereto not specifically set out herein, respondents have 
represented directly and by implication that their said Nu-Rich-ing 
Oil is composed of ingredients which are a new discovery in cosmetics 
and that its use will nourish the skin; that the skin will absorb said 
product; that it penetrates to the third layer of the skin tissue and re- 
plenishes the parched skin cells with youthifying nourishment and 
protects the skin against drying and parching under all conditions; 
that it is rich in honey and will replenish the natural oils in the skin 
and act as a natural refreshment to the skin; that its use will elimiate 
wrinkles of the skin and give it new life and color. 

Par. 9. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, the use of respondents’ 
said Nu-Rich-ing Oil does not nourish the skin nor does it feed the 
skin cells. The ingredients in said product are not a new discovery in 
the cosmetic field and said product does not penetrate to the third layer 
of the skin tissue or to any significant extent. It does not replenish 
starved or parched skin cells with youthifying nourishment or any 
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other nourishment. Skin will not absorb said product to any signifi- 
cant extent. Its use will not protect the skin against drying and parch- 
ing under all conditions as it will only tend to temporarily protect 
against drying or parching of the skin due to exposure to heat, wind 
or sun. Said product contains no honey. It is not a natural refresh- 
ment for the skin nor will it replenish the natural oils of the skin. 
Its use will not eliminate wrinkles or have any significant effect upon 
them or give the skin new life or color. 

Par. 10. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to Myndall 
Cain Facial Oil, and specifically in advertisements appearing in the 
Minneapolis Star Journal and Minneapolis Tribune on various dates in 
the circular An Invitation from Myndall Cain to Make the Most of 
Yourself and through radio continuities broadcast from radio station 
WTCN on April 30, 1939, January 27, 1946, February 10 and 17, 1946, 
and on other dates, are the following: 

* * * Relieves crinkling and the fine lines. 

* * * readily absorbed by the skin... 

Try it—see how your thirsty skin drinks it in. 


The pure, luscious drops of oil will * * * eliminate sallowness, * * *. 


* * * they relieve dryness and flakiness with Myndall Cain Facial Oil 
* * * 


Remember that the Myndall Cain Facial Oil ... these finely blended beauty 


preparations are the natural way to care for your skin. 

You'll literally SEE the rough, flakiness and drabness disappear ... you'll 
see a new life and color . . . a smoother texture ... a yelvety touch that your 
complexion never before had. 

* * * ONLY the Myndall Cain oils .. . the honey-like Facial Oil * * * 

. . and the soothing Nu-Rich-Ing Oil * * * ... ean achieve these results 
for you. 


The formula for this rare, precious oil was discovered by Myndall Cain her- 
self as she studied in the beauty centers of both Europe and America. Like 
a doctor’s prescription ...so fine and pure... So rich and effective with 
even the most difficult skins. 

* * * regardless of other preparations you may be using, you NHED Myn- 
dall Cain Facial Oil. Visit the Myndall Cain House of Beauty where there are 
five EXPERT CONSULTANTS, TRAINED TO UNDERSTAND YOUR PARTIC- 
ULAR COMPLEXION PROBLEMS. Have a careful, sensible analysis... 
then let these experts suggest the proper oils and treatments to correct your 
complexion faults * * *, 


Par. 11. Through the use of the advertisements containing the 
statements and representations hereinabove set forth in paragraph 10, 
and others similar thereto not specifically set out herein, respondents 
have represented, directly and by implication, that their Facial Oil 
relieves crinkling and fine lines in the skin and is a natural way to 
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care for the skin; that it penetrates into and is absorbed by the skin; 
that its use will eliminate sallowness and relieve dryness and flakiness 
of the skin, give it new life and color, and a smooth texture and that 
only respondents’ said product and respondents’ “Nu-Rich-Ing Oil” 
can achieve these results ; that said product is made from rare, precious 
oils and that Myndall Cain, one of respondents, discovered the formula 
for said product while studying in the beauty centers of Europe and 
America; that said product is like a Doctor’s prescription; that it is as 
effective as a Doctor’s prescription would be for any given skin con- 
dition for any particular individual and that it is effective even with 
the most difficult skins; that said product is necessary for the proper 
care of a person’s skin irrespective of what preparations a person is 
using. 

Par. 12. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact the use of respondents’ 
facial oil will not relieve crinkling and fine lines in the skin nor is 
its use a natural way to care for the skin. Said product will not 
penetrate into and is not absorbed by the skin to any significant de- 
gree. Its use will not eliminate sallowness; its use will temporarily 
relieve dryness or flakiness caused by chapping of the skin but will 
not relieve dryness or flakiness arising from many other causes. Its 
use will not give new life and color nor a smooth texture to the skin. 
The ingredients in said product are neither rare nor precious and 
there are many like or similar preparations on the market composed 
of the same or substantially the same ingredients. Said preparation 
is not like a doctor’s prescription in that it is not individually com- 
pounded for any particular person nor upon a doctor’s particular 
prescription but is manufactured in bulk and packaged from said 
bulk material. Said preparation is not effective when used on many 
types of skin, and is neither essential nor necessary to the proper care 
of a person’s skin. 

Par. 13. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to said 
Myndall Cain’s Youth Skin Oil and specifically in a circular An 
Invitation From Myndall Cain to Make the Most of Yourself, ad- 
vertisements in the Minneapolis symphony programs and advertise- 
ments in the Minneapolis Star Journal and Minneapolis Tribune on 
January 20, 1946, and on other dates, and in radio continuities broad- 
cast from radio station WI'CN on September 23, 1945, November 11, 
1945, January 27, 1946 and on other dates are the following: 
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- MYNDALL GAIN’S YOUTH SKIN OIL... a vitalized oil that we feeoms 
mend for wrinkles, crinkling, or aging skins. Highly eoncentrated, it is a 
stimulating youthifying Beauty Oil ... doubly rich, to rejuvenate exhausted 


ins. 
gine MYNDALL CAIN YOUTH OIL * * * It contains cholesterols (The 
skin itself is composed of cholesterols). Highly recommended for lines and 
wrinkles because of its hormone powers. * * * Mail orders filled, too. 

Nothing else like it Revolutionary in its soothing, youthifying effect upon 
your skin. A highly concentrated oil containing an active hormone ingredient 
that’s actually absorbed by the skin. Every precious drop has beauty powers. 

“T can’t tell you what a joy it is to use your wonderful oil. It is so easy to 
apply and has taken away all those ugly lines and wrinkles,” Yes, ladies, you 
too can expect the same youthifying results. 

* * * this highly concentrated youthifying oil * * *. 

These women guard against fine lines and wrinkles by the daily application 


of Myndall Cain’s Youth Oil. * * * 
‘ce %® * JT have taken at least ten years off my face during the short time 


I have been using your Youth Oil” ... Another lady writes: “* * * It’s so 
easy to apply and has taken away all those ugly lines and wrinkles” ... Yes, 
ladies you too can expect the same youthifying results. Make your dreams 
of beauty come true. * * * Most department stores have it. * * * Find 
out for yourself what this fountain-of-youth oil in a bottle will do. * * * 

Par. 14. Through the use of the advertisements containing the 
statements and representations hereinabove set forth in paragraph 18, 
and others similar thereto not specifically set out herein, respondents 
have represented, directly and by implication, that their said Youth 
Skin Oil is a vitalized oil which will eliminate fine lines, wrinkles, and 
erinkling of the skin; that it is stimulating and will rejuvenate ex- 
hausted or aging skin; that is is composed of the same ingredients as 
those in the skin and contains an active hormone ingredient which 
is absorbed by the skin; that it is revolutionary and there is no other 
product like it for soothing and rejuvenating the skin; that it acts to 
restore a person’s youth; and that it can be obtained at most department 
stores. 

Par. 15. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act and in truth and in fact the use of respondents’ 
said Youth Skin Oil will not eliminate fine lines, wrinkles, or crinkling 
of the skin and will not stimulate and rejuvenate exhausted or aging 
skin; nor will its use restore a youthful appearance to the skin. It is 
not composed of the same ingredients as those in the skin itself and 
does not contain hormones of any kind. The said product is not revolu- 
tionary and there are many products on the market composed of the 
same or substantially the same ingredients as those of respondents’ 
said product. The use of said product does not produce rejuvenating 
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results. Its use will not restore a person’s youth nor have any youthi- 
fying effects whatsoever. Said product is for sale in only a limited 
number of stores in States adjacent to the State of Minnesota. 

Par. 16. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to said 
Myndall Cain’s Amber Oil and specifically in the circulars Facial 
Exercises by Myndall Cain and An Invitation from Myndall Cain to 
Make the Most of Yourself, are the following: 

* * * A highly concentrated oil recommended for use every forty-eight 
hours if lines or wrinkles are apparent. 

* * * a combination of tropical oils that has excited such comment as “a 
remarkable, instantaneous, youth treatment for wrinkles.” 

Par. 17. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 16 and 
others similar thereto not specifically set out herein, respondents have 
represented, directly and by implication, that their said Myndall Cain 
Amber Oil will eliminate lines and wrinkles. 

Par. 18. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact the use of respondents’ 
said Amber Oil will not eliminate lines and wrinkles or have any 
significant effect upon them. 

Par. 19. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to Myndall 
Cain Facial Masque and specifically in the circular An Invitation from 
Myndall Cain to Make the Most of Yourself, is the following: 

Myndall Cain Facial Masque... * * * flushes sluggish skins... reliey- 
ing sallowness, blemishes and facial fatigue. 

Par. 20. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 19 and 
others similar thereto not specifically set out herein, respondents have 
represented, directly and by implication, that their Facial Masque 
flushes sluggish skins, relieves sallowness, blemishes, and facial fatigue. 

Par. 21. The said advertisement is misleading in material respects 
and is a “false advertisement” as that term is defined in the Federal 
Trade Commission Act and in truth and in fact the use of Myndall Cain 
Facial Masque does not flush sluggish or any other type skin and its 
use will not relieve or eliminate sallowness, blemishes of the skin, nor 
facial fatigue. 

Par. 22. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to said 
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Myndall Cain Eye Tissue Oil, and specifically in the circulars An In- 
vitation from Myndall Cain to Make the Most of Yourself and Facial 
Exercises by Myndall Cain, are the following: 

MYNDALL CAIN EYE MUSCLE OIL * * * Excellent for crows-feet ... 
MYNDALL CAIN EYE TISSUE OIL... A special blend of oils prepared for 
fine lines around the eyes. 

Par. 23. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in Paragraph Twenty- 
Two and others similar thereto not specifically set out herein, re- 
spondents have represented, directly and by implication, that their 
Eye Tissue Oil will eliminate crows-feet and fine lines around the eyes. 

Par. 24. The said advertisements are misleading in material re- 
spects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act and in truth and in fact the use of 
said eye tissue oil will not eliminate crows-feet or fine lines around 
the eyes or have any significant effect upon such conditions. 

Par. 25. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to said 
Myndall Cain Morning Dew and specifically in the circular Facial 
Exercises by Myndall Cain are the following: 

* * * aids in refining the texture. When used before make-up the skin 
takes on a smooth finish * * * May act as skin protection as it refreshes 
and gives a tingling marble-like smoothness to tired complexions. 

Par. 26. Through the use of the advertisement containing the state- 
ments and representations hereinabove set forth in paragraph 25 and 
others similar thereto not specifically set out herein, respondents have 
represented directly and by implication, that their said product Morn- 
ing Dew will aid in refining the texture of the skin and makes the skin 
smooth; that it acts as a skin protection. 

Par. 27. The said advertisement is false and misleading in material 
respects and is a “false advertisement” as the term is defined in the 
Federal Trade Commission Act. In truth and in fact the use of Myn- 
dall Cain’s Morning Dew will not aid in the refining of the texture 
of the skin nor will its use make the skin smooth; it will not act as a 
skin protection for many conditions which would harm and damage 
the skin. 

Par. 28. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to Myn- 
dall Cain’s Foundation Lotion, and specifically in the circular Facial 
Exercises by Myndall Cain, is the following: 


Another beauty necessity. 
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Par. 29. Through the use of the advertisement contained in the 
statement and representation hereinabove set forth in paragraph 28 
and others similar thereto not specifically set out herein, respondents 
have represented, directly and by implication, that their said product 
Myndall Cain’s Foundation Lotion is a beauty necessity for the skin. 

Par. 30. The said advertisement is misleading in material respects 
and is a “false advertisement” as the term is defined in the Federal 
Trade Commission Act. In truth and in fact it is not necessary to use 
this preparation in order to have a beautiful skin. 

Par. 31. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to said 
Myndall Cain Muscle Massage Oil, and specifically ina circular en- 
titled “Facial Exercises by Myndall Cain,” are the following: 

* * * Helps to bring a tingling, freshening circulation while massaging 
sagging facial muscles. 

Par. 32. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 31 and 
others similar thereto not specifically set out herein, respondents have 
represented, that the use of their Muscle Massage Oil will increase the 
circulation of the blood and is an effective treatment for sagging facial 
muscles. 

Par. 33. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, the use of respondents’ 
said Muscle Massage Oil has no effect upon the circulation of the blood, 
and it is not an effective treatment for sagging facial muscles and will 
have no effect whatsoever upon the facial or other muscles. 

Par. 34. Among the statements and representations contained in the 
said advertisements disseminated as aforesaid with respect to said 
Myndall Cain Pine Oil Freshener, and specifically in a circular entitled 
“An Invitation from Myndall Cain to Make the Most of Yourself,” 
and “Myndall Cosmetic Booklet,” are the following: 

* * * of special benefit where skin needs facial refining ... 

* %#* %* Helps to relieve enlarged pores and coarsened skin. 

Par. 35. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 34, and 
others similar thereto not specifically set out herein, respondents have 
represented, directly and by implication, that the use of said prepara- 
tion will improve the texture or structure of the skin and eliminates 
enlarged pores and coarsened skin. 
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Par. 36. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, the use of respondents’ 
said product will not improve the texture or structure or otherwise 
refine the skin, and will not eliminate enlarged pores or coarsened skin. 
The only effect the use of said product will have upon the skin of the 
user is a temporary astringent action and it has no permanent bene- 
ficial effect whatsoever upon the skin. . 

Par. 37. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to respond- 
ents’ products in general and specifically in the circular Facial Exer- 
cises by Myndall Cain, in advertisements in the Minneapolis Sunday 
Tribune on September 30, 1945, and on other dates and in radio con- 
tinuities broadcast from radio station WTCN on April 21, 23, 26, 28, 
and 30, 1939, February 17, 1946, and on other dates, are the following: 


It is a tribute to this new method of beauty care to say that the most attrac- 
tive women in every group are patrons of Myndall Cain. 

MYNDALL CAIN has introduced a modern method of complexion care ...a 
method as natural as spring itself. Rich, youthifying oils actually pour beauty 
into the skin. Just as the warm, spring rains unfold the beauty of the flowers 
and the trees, so do these Beauty Oils bring new bloom to milady’s skin. 

Do you know how women and men, too, grow old? First, the facial and body 
muscles relax, grow lazy and inactive—circulation slows up. Then there is a 
natural depletion of waste of oil secretions that keep the tissues or skin full and 
firm—these are the things to be corrected. It is when the skin loses its oil that 
it loses its elasticity and youth. Then fine creases appear; then lines, and the 
next step wrinkles. Now the famous dermatologists of the continent prove that 
only rare oils can make these oil ducts fill out again because it is oil that they 
have been robbed of, by time, over-fatigue, dissipation, neglect, * * * 

A thirsty skin is an aging skin! Pour beauty into the skin this Myndall Cain 
natural way—oils that are as near to the Natural secretions of the skin as 
scientists can blend. * * * 

Myndall Cain Beauty Oils are the talk of the cosmetic world . . . because they 
are daringly different. A single treatment and you feel their precious beautifying 
powers. This method of using oils is a sure, modern way to keep your complexion 
youny "==. 

The discovery of Beauty Oils of skin loveliness was made by the greatest skin 
specialists of Hurope . . . but to Myndall Cain goes the credit for perfecting these 
Beauty Oils . . . until today the Myndall Cain Beauty Oils are regarded as the 
highest achievements in cosmetology ! 

Begin the modern natural way to complexion loveliness ... using finely 
blended oils to cleanse . ... oils to nourish and oils to revitalize your skin. 

Scientific exercises and lubricating with rich, rare oils is the marvelous secret 
power of this famous Myndall Cain method. 

No matter what your complexion needs, write or call or stop in at the Myndall 
Cain House of Beauty, 808 LaSalle Avenue in Minneapolis, where you have the 
advice of FIVE complexion SPECIALISTS ... people trained or skilled in 
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their professions. No matter WHERE you live, it will pay you to write or visit 
the friendly Myndall Cain Salon to find out what Myndall Cain Facial Oil and 
Myndall Cain Nu-Rich-Ing Oil can do for YOUR complexion. 

The famous Myndall Cain Beauty Oils are sent from here to the dressing tables 
of women all over America. 

The most Beautiful Women in every group are patrons of Myndall Cain... 

Visit the Myndall Cain House of Beauty where there are five EXPERT CON- 
SULTANTS, TRAINED TO UNDERSTAND YOUR PARTICULAR COM- 
PLEXION PROBLEMS. Have a careful scientific analysis ... then let these 
experts suggest the proper oils and treatments to correct your complexion faults. 

* * * Get them at your dealers * * * or write or phone the Myndall 
Cain House of Beauty, 808 LaSalle Avenue in Minneapolis * * *, 

Par. 38. Through the use of the advertisements containing these 
statements and representations, hereinabove set forth in paragraph 37 
and others similar thereto, not specifically set out herein, respondents 
have represented, directly and by implication, that their preparations 
are different from other beauty preparations and that their use will 
keep the complexion young; that beauty oils were discovered by the 
greatest skin specialists of Europe and that respondents have perfected. 
these beauty oils until respondents’ beauty oils are considered the 
greatest achievement in cosmetology ; that respondents’ beauty oils are 
absorbed by the skin and are a natural way to complexion loveliness; 
that said products nourish and revitalize the skin and possess secret 
beautifying powers; that respondents’ oils are rare and composed of 
ingredients the same as or as near as those of the skin’s natural secre- 
tions as scientists can blend; that respondents’ expert consultants can 
prescribe the necessary oils to correct any complexion faults; that the 
most beautiful and lovely women in every group are patrons of Myn- 
dall Cain and respondents’ said products are so famous and in such 
demand that they are shipped to women all over America, and can 
be purchased at all local stores. 

Par. 29. The said advertisements are misleading in material respects 
and are “false advertisements” as the term is defined in the Federal 
Trade Commission Act. In truth and in fact, respondents’ so-called 
beauty oils are no different from many sold by respondents’ competi- 
tors. Their use will not keep a person’s complexion young. So-called 
beauty oils were not discovered by the greatest skin specialists of Eu- 
rope and MyndalJ Cain did not perfect these so-called beauty oils, and 
none of respondents’ so-called beauty oils are regarded as the highest 
achievements in cosmetology. Respondents’ oils are not absorbed by 

the skin to any significant degree. The use of respondents’ said prod- 
ucts is not a “natural -way” to keep complexion loveliness and will not 
nourish or revitalize the user’s skin. Respondents’ so-called. beauty 
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oils are not rare and are not composed of ingredients the same as or as 
near to those of the skin’s natural secretions as scientists can blend, and 
no attempt has been made by scientists to simulate the skin’s natural 
secretions in compounding the ingredients found in respondents’ said 
products. Their use will not correct any complexion faults. ‘The most 
beautiful or lovely women in every group are not patrons of Myndall 
Cain, and respondents’ said products are not shipped to women all | 
over America and are not on sale at all local stores; in fact, said prod- 
ucts are available at very few stores outside of Minneapolis, Minn. 

Par. 40. Respondents’ advertising matter, with respect to their vari- 
ous products and in general, stresses and emphasizes the beneficial re- 
sults to the skin which may be expected from the use of said products 
because of the various oils therein. In truth and in fact, the benefits 
to the skin from the use of said oils is limited to their ability to facili- 
tate the removal by mechanical means of foreign matter on the surface 
of the skin and to temporarily soften dry skin when dryness is caused 
by external conditions. 

Par. 41. The use by the respondents in their advertisements of the 
names Youth Skin Oil, Eye Tissue Oil, and Muscle Massage Oil are 
misleading and deceptive in themselves, as such names serve as repre- 
sentations that the product designated and referred to as Youth Skin 
Oil will make the skin youthful; that the product Kye Tissue Oil will 
be of benefit to the tissue around the eyes and that the product Muscle 
Massage Oil will benefit the muscles wherever it may be used. In truth 
and in fact, these results will not follow the use of these products. 

Par. 42. The use by the respondents of the said false advertisements 
has had the capacity and tendency to and has misled and deceived a 
substantial portion of the purchasing public into the erroneous and mis- 
taken belief that representations therein contained and hereinabove 
enumerated were true, and into the purchase of substantial quantities 
of said products by reason of said erroneous and mistaken beliefs. 

Par. 43. The aforesaid acts and practices herein alleged are all to 
the prejudice and injury of the public, and constitute unfair and de- 


ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Report, Finprnes as To rue Facts, anp OrpEr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 10, 1946, issued and there- 
after served its complaint in this proceeding upon the respondents, 
William A. Wickland and Myndall Cain Wickland, charging them 
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with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of that Act. On December 3, 1946, the 
respondents filed their answer, in which answer they admitted all 
the material allegations of fact set forth in said complaint and waived 
all intervening procedure and further hearing as to said facts. There- 
alter, the proceeding regularly came on for final consideration by the 
Commission on the complaint and the answer thereto, and the Commis- 
sion having duly considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the interest of the pub- 
lic and makes this its findings as to the facts and its conclusion drawn 
therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondents, William A. Wickland and Myndall 
Cain Wickland, are individuals and copartners doing business under 
the trade name and style of the Myndall Cain House of Beauty, with 
their office and principal place of business at 808 LaSalle Avenue, 
Minneapolis, Minn. 

Respondents are now, and have been for more than 8 years last past, 
engaged in the business of selling and distributing various cosmetic 
products, as “cosmetics” is defined in the Federal Trade Commission 


Act. 
The designations used by respondents for some of said products, 
and the formulas and directions for use thereof, are as follows: 


Designation: Myndall Cain Gardenia Cleansing Oil (also known as Myndall 
Cain Cleansing Oil and formerly known as Myndall Cain Liquid Cleansing 
Cream). 

Formula: Sesame oil, mineral oil, petroleum, absorption base (lanoline alco- 
hol), color and perfume. 

Directions: “* * * Follow with Myndall Cain Nu-Rich-ing Oil. * * * 
Use twice daily for best results.” 

Designation: Myndall Cain Nu-Rich-ing Oil (formerly known as Myndall Cain 
Liquid Nourishing Cream). 

Formula: Peach kernel oil, lanolin, mineral oil, color and perfume. 

Directions: “* * * Apply morning and night * * * Be especially lib- 
eral in application if wrinkles are apparent. Apply twice daily after using the 
Myndall Cain Cleansing Oil. Apply with warmed facial oil following * * *.” 

Designation: Myndall Cain Facial Oil. 

Formula: Mineral oil, cholestrin, lecithin, linoleic acid esters, linolenic acid 
esters, color and perfume. 

Directions: “Make facial sachets by warming tablespoonful of oil and apply- 
ing to face with gauze or cotton. Apply over the Nu-Rich-ing Oil for quick, satin- 
izing treatment. * * * Use nightly.” 

Designation: Myndall Cain Youth Skin Oil (also known as Youth Oil). 
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Formula: Olive oil, mineral oil, lanolin, lecithin, Vitamin D, linoleic acid 
esters, linolenic acid esters, color and perfume. 

Directions: ‘Use liberal applications if complexion is crinkly or where wrinkles 
are deeply formed. Apply after using the Myndall Cain Cleansing Oil. * ny fe 
Apply before retiring.” 

Designation: Myndall Cain Amber Oil (formerly known as Myndall Cain 
Brazilian Oil). f 

Formula: Linolenic acid esters, linoleic acid esters, lecithin, colestrin, mineral 
oil, color and perfume. 

Directions: “A highly concentrated oil recommended for use every 48 hours 
if lines or wrinkles are apparent. Apply well over throat, face and bust. * * *.” 

Designation: Myndall Cain Facial Masque (also known as Myndall Cain Facial 
‘Exerciser ). 

Formula: Bentonite, water q. s., color and perfume. 

Directions: “Use nightly. * *_* First * * * Cleanse the skin with 
the Myndall Cain Cleansing Oil. Then use the cushions of the finger tips to 
smooth on a thin layer of the Masque. After 12 minutes remove with tepid water. 
Follow with the Myndall Cain Nu-Rich-ing Oil for a luxurious home treatment.” 

Designation: Myndall Cain Hye Tissue Oil (formerly known as Myndall Cain 
‘Eye Muscle Oil). 

Formula: (Not Known). 

Directions: “* * * Smooth around the lids and where crow’s-feet are ap- 
parent, using cushion of the fingertips with a lifting movement. Apply warm 
cotton compresses following oil for quick results.” 

Designation: Myndall Cain Morning Dew. 

Formula: Zinc phenolsulphonate, ethyl alcohol (12%), water, color and per- 
fume. 

Directions: “* * * Apply chilled, or on chilled cotton to throat and 
etACO gir eo we 

Designation: Myndall Cain Foundation Lotion. 

Formula: Potassium stearate, glycerol monostearate, lanolin, glycerin, color 
-and perfume. 

Directions: “Apply a few drops on a sponge or with fingertips and massage. 
‘Smooth evenly over throat and face. Work well into tiny crevices. Apply powder 
following.” 

Designation: Myndall Cain Muscle Massage Oil (formerly known as Myndall 
Cain Muscle Strengthener). 

Formula: Lanolin, petrolatum, mineral oil, color and perfume. 

Directions: “To be applied only to the neck and lower part of the face, every 
«ther day -* *°-*,” 

Designation: Myndall Cain Pine Oil Freshener (formerly known as Myndall 
Cain Pine Oil Astringent and as Myndall Cain Pine Scent Freshener). 

Formula: (Not known). 

Directions: “* * * Apply on moistened cotton to areas where needed. 
* ¥* * Use twice daily for best results.” ‘ 


Respondents cause said products, when sold, to be transported from 
their place of business in the State of Minnesota to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. Respondents maintain and at all times mentioned herein 
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have maintained a course of trade in their said products in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of their said business, respondents, 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning their said products by 
the United States mails and by various means in commerce, as “com- 
inerce” is defined in the Federal Trade Commission Act, for the pur- 
pose of inducing and which were likely to induce, directly or indirectly, 
their purchase, including, but not limited to, certain pamphlets, cir- 
culars, and advertisements in newspapers and magazines, and es- 
pecially the Minneapolis Star Journal and Minneapolis Tribune, daily 
newspapers of Minneapolis, Minn., and the Northwest Life, a monthly 
magazine, and by radio continuities and especially over radio station 
WTCN of Minneapolis, Minn.; and respondents have disseminated 
and caused the dissemination of advertisements concerning their said 
products by various other means, including, but not limited to, the 
circulars, radio continuities and advertisements referred to above, 
for the purpose of inducing and which were likely to induce, directly 
or indirectly, the purchase of their said products in commerce, as 
“ecommerce” is defined in the Federal Trade Commission Act. 

Par. 3. Among the statements and representations contained in the 
said advertisements disseminated as aforesaid with respect to said 
Myndall Cain Gardenia Cleansing Oil and specifically in advertise- 
ments in the Minneapolis Star Journal and Minneapolis Tribune on 
various dates, and in radio continuities broadcast from radio station 
WTCON on April 21, 23, 26, 28, and 30, 1939; May 9, 1943; June 10, 
1945; January 28, 1946; February 17, 1946, and other dates, are the 
following: 


Begin the modern, natural way to complexion loveliness ... using finely 
blended oils to cleanse .. . oils to nourish and oils to revitalize your skin. 

Whenever you see a lovely woman with a beautiful young complexion . . . you 
know that she uses Beauty Oils. Only the Myndall Cain Cleansing Oil, for 
instance, can give that clear, transparent beauty to a woman’s skin. 

* * * Myndall Cain has brought to America a new method of using oils 
. . . beauty oils to cleanse and to nourish your complexion. 

Miss Cain has introduced a new, modern method of oils instead of surface 
ereams ... oils . .. richly blended oils . . . oils to replenish the natural oils 
in your skin that are so often robbed by cheating winds, fatigue, illness ... or 
just time. The youth secret then is to restore these oils. Myndall Cain Cleans- 
ing Oil is your first beauty ally... . 

This Cleansing Oil is so finely blended it can penetrate deep into the skin and 
flush away all dirt and stale make-up. 
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Make the Myndall Cain Cleansing Oil your first beauty ally. Cleanse with 
it once—feel it gently coax your skin to refreshment .. . to renewed vitality. 

Here is what one lovely lady has to say of Myndall Cain Gardenia Cleansing 
Oil: “* * * JT don’t have the enlarged pores that I had when using a jar 
cream.” 

* %* * they use Myndall Cain Gardenia Cleansing Oil to bring deep pore 


urity. 
N is moment you pour this finely blended, white oil into your skin, it flushes 
away facial fatigue. . 

The Myndall Cain Facial Oil and this gardenia-white Cleansing Oil are 
scientific triumphs. 

The cold winds and overheated homes of a Minnesota winter all conspire to 
rob your skin of its precious supply of oils. But Myndall Cain has found a way 
to replace nature’s lack with beauty oils as near to the skin’s natural secretions 
as scientists can blend. 

Use this modern method of cleansing your skin. Feel the refreshing satinizing 
effect of this Myndall Cain Cleansing Oil . . . and you will never go back to old 
fashioned cosmetics : ....* *_*. 

Sallowness was relieved by the Gardenia Cleansing Oil. 

* %* * improve your complexion with Myndall Cain’s Gardenia Cleansing 
Oil. * * * Your complexion will become clearer in a Single treatment. 

* * & Myndall Cain Cleansing Oil is only one of a series of beauty builders 
that the greatest dermatologists of this age have formulated. Truly a beauty 
preseription that your doctor would advise. A beauty oil with powers beyond 
your greatest expectations. * * * 

Par. 4. Through the use of the advertisements containing the 
statements and representations hereinabove set forth in paragraph 
3, and others similar thereto not specifically set out herein, respond- 
ents have represented, directly and by implication, that the use of 
Myndall Cain Gardenia Cleansing Oil is a natural way to complexion 
loveliness and that respondents’ said cleansing oil will nourish and 
revitalize the skin of the user; that all lovely women with beautiful 
young complexions use beauty oils and that only respondents’ cleans- 
ing oil can give the user thereof clear, transparent beauty; that 
Myndall Cain brought to America a new method of using beauty 
oils and that their use will cleanse and nourish the users’ complexion ; 
that said product is composed of richly blended oils which are as near 
the skin’s natural secretions as scientists can produce and that it 
replaces the natural oils in the skin whenever they are absent there- 
from, irrespective of the cause; that this product is an outstanding 
scientific triumph or achievement and that all other methods of cleans- 
ing a person’s skin are old-fashioned; that this product will reliéve 
sallowness and will eliminate large pores, will penetrate deeply into 
the skin, flush away all dirt and foreign matter in the skin, bring 
deep pore purity to the user’s skin, and a single treatment will make 
the complexion clearer. 
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Par. 5. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, the use of respondents’ 
product is not a natural way to complexion loveliness and its use 
will neither nourish the skin nor will it revitalize a person’s skin. 
It will not relieve sallowness and will not eliminate large pores nor 
clear the pores of the user’s skin. It will not penetrate the skin to any 
significant degree and will not “flush” away dirt and other foreign 
matter in the skin. It acts only as a cleanser when said product is re- 
moved from the skin with whatever foreign matter is attached thereto. 
The use of said product will not produce a clear, transparent beauty 
for many women and there are many women with beautiful young 
complexions who do not use so-called beauty oils nor respondents’ 
said product. The use of oils in so-called beauty preparations or 
cosmetics is neither new nor novel in America and respondents were 
not the first to introduce the use of oils in so-called beauty preparations 
or cosmetics in America and neither this said product nor any com- 
bination of respondents’ products constitutes an outstanding scientific 
triumph or achievement. The oils and ingredients in said product 
are not of the same composition as the skin’s natural secretions and 
there has been no attempt on the part of the scientists to replace the 
skin’s natural secretion in compounding respondents’ said product. 
The use of respondents’ said product will not replace the natural oils 
in a person’s skin. A single or any number of treatments of the skin 
with respondents’ said product will not make the skin clearer in many 
cases and especially where the skin is marred by blemishes, scars, or 
pimples. 

Par. 6. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to said 
Myndall Cain Nu-Rich-ing Oil and specifically in the circular An In- 
vitation from Myndall Cain to Make the Most of Yourself, advertise- 
ments through radio continuities to broadcast from radio station 
WTCN on April 21, 23, and 26, 1939; May 9, 1943; and February 17, 
1946, and other dates, are the following: 


You'll almost feel the little skin cells drinking in nourishment. 

Only the Myndall Cain Nourishing Oil can thoroughly feed the starved skin 
cells. 

A single treatment with the Myndall Cain Nourishing Oil * * * will con- 
vince you that there is a new era in cosmetics * * * a thrilling remarkable 
method of * * * nourishing your skin with pure, rich oils. 

* * * the Nourishing Oil is a silken blend of doubly rich oils that brings 


a satin smoothness to exhausted complexions. 
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The Nourishing Oil doesn’t stop at surface feeding; * * * it penetrates 
to the third layer of skin tissue and replenishes the parched cells with youthifying 
nourishment. 

Myndall Cain Nourishing Oil * * * a honeyrich oil that penetrates and 
protects against drying and parching. Thirsty skins respond eagerly to this 
natural refreshment. 

Nu-Rich-ing Oil for replenishing nature’s own oils * * * 

* %* %* Myndall Cain has found a way to replace Nature’s lack with beauty 
oils as near to the skin’s natural secretions as scientists can blend. The power- 
ful combination recommended for this time of year is the Myndall Cain honey- 
like Facial Oil and the rich, penetrating Nu-Rich-ing Oil. Smooth them on 
* * * feel your thirsty skin DRINK them in as you gently massage with your 
fingertips. You'll literally SHE the rough flakiness and the drabness disappear 
* * * Yowlksee.a new life and color * * - * a snioother texture +" * + 
a velvety touch that your complexion never before had. But remember—ONLY 
the MYNDALL CAIN oils * * * the honey-like Facial Oil * * * and 
the sooothing Nu-Rich-ing Facial Oil * * * can achieve these results for 

ou. 
. The Myndall Cain Nourishing Oil * * * smooths away crinkling * * * 

Fr. 7. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 6 and 
others similar thereto not specifically set out herein, respondents have 
represented directly and by implication that their said Nu-Rich-ing 
Oil is composed of ingredients which are a new discovery in cosmetics 
and that its use will nourish the skin; that the skin will absorb said 
product; that it penetrates to the third layer of the skin tissue and 
replenishes the parched skin cells with nourishment and protects the 
skin against drying and parching under all conditions; that it is rich 
in honey and will replenish the natural oils in the skin and act as a 
natural refreshment to the skin; that its use will eliminate wrinkles of 
the skin and give it new life and color. : 

Par. 8. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact the use of respondents’ 
said Nu-Rich-ing Oil does not nourish the skin nor does it feed the skin 
cells. The ingredients in said product are not a new discovery in the 
cosmetic field and said product does not penetrate to the third layer 
of the skin tissue or to any significant extent. It does not replenish 
starved or parched skin cells with nourishment. Skin will not absorb 
said product to any significant extent. Its use will not protect the skin 
against drying and parching under all conditions as it will only tend 
temporarily to protect against drying or parching of the skin due to 
exposure to heat, wind or sun. Said product contains no honey. It 
is not a natural refreshment for the skin nor will it replenish the 


—— a 
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natural oils of the skin. Its use will not eliminate wrinkles or have 
any significant effect upon them or give the skin new life or color. 

Par. 9. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to Myndall 
Cain Facial Oil, and specifically in advertisements appearing in the 
Minneapolis Star Journal and Minneapolis Tribune on various dates, 
and in the circular An Invitation from Myndall Cain to Make the 
Most of Yourself, and through radio continuities broadcast from radio 
station WTCN on April 30, 1939, January 27, 1946, February 10 and 
17, 1946, and on other dates, are the following: 

* * * Relieves crinkling and the fine lines. 

* * * readily absorbed by the skin . 

Try it—see how your thirsty skin drinks it in. 

The pure, luscious drops of oil will * * * eliminate sallowness * * *, 

* * * they relieve dryness and flakiness with Myndall Cain Facial 
CCT yee seh game: 


Remember that the Myndall Cain Facial Oil . . . these finely blended beauty 
preparations are the natural way to care for your skin. 

You'll literally SEE the rough, flakiness and drabness disappear .. . you'll 
see a new life and color . . . a smoother texture . . . a velvety touch that your 
complexion never had before. 

* * * ONLY the Myndall Cain oils ... the honey-like Facial Oil * * * 

. . and the soothing Nu-Rich-ing Oil * * * ... can achieve these results 
for you. 


The formula for this rare, precious oil was discovered by Myndall Cain herself 
as she studied in the beauty centers of both Europe and America. Like a doctor’s 
prescription . . . so fine and pure. . . So rich and effective with even the most 


difficult skins. 
* * * regardless of other preparations you may be using, you NEED Myn- 


dall Cain Facial Oil. Visit the Myndall Cain House of Beauty where there 
are five EXPERT CONSULTANTS, TRAINED TO UNDERSTAND YOUR PAR- 
TICULAR COMPLEXION PROBLEMS. Have a careful, sensible analysis... 
then let these experts suggest the proper oils and treatments to correct your 
* * * 


complexion faults. 

Par. 10. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 9, and 
others similar thereto not specifically set out herein, respondents have 
represented, directly and by implication, that their Facial Oil relieves 
crinkling and fine lines in the skin and is a natural way to care for the 
skin; that it penetrates into and is absorbed by the skin; that its use 
will eliminate sallowness and relieve dryness and flakiness of the skin, 
give it new life and color, and a smooth texture and that only re- 
spondents’ said product and respondents’ “Nu-Rich-ing Oil” can 
achieve these results; that said product is made from rare, precious 
oils and that Myndall Cain discovered the formula for said product 
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while studying in the beauty centers of Europe and America; that 
said product is like a doctor’s prescription; that it is as effective as a 
doctor’s prescription would be for any given skin condition for any 
particular individual and that it is effective even with the most diffi- 
cult skins and that said product is necessary for the proper care of a 
person’s skin irrespective of what preparations a person is using. 

Par. 11. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact the use of respondents’ 
facial oil will not relieve crinkling and fine lines in the skin nor is 
its use a natural way to care for the skin. Said product will not 
penetrate into and is not absorbed by the skin to any significant degree. 
Its use will not eliminate sallowness; its use will temporarily relieve 
dryness or flakiness caused by chapping of the skin but will not relieve 
dryness or flakiness arising from many other causes. Its use will 
not give new life and color nor a smooth texture to the skin. The in- 
gredients in said product are neither rare nor precious and there are 
many like or similar preparations on the market composed of the 
same or substantially the same ingredients. Said preparation is not 
like a doctor’s prescription in that it is not indvidually compounded 
for any particular person nor upon a doctor’s particular prescrip- 
tion but is manufactured in bulk and packaged from said bulk 
material. Said preparation is not effective when used on many types 
of skin, and is neither essential nor necessary to the proper care of 
a person’s skin. 

Par. 12. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to said 
Myndall Cain’s Youth Skin Oil, and specifically in a circular An 
Invitation from Myndall Cain to Make the Most of Yourself, adver- 
tisements in the Minneapolis Symphony programs and advertisements 
in the Minneapolis Star Journal and Minneapolis Tribune on Janu- 
ary 20, 1946, and on other dates, and in radio continuities broadcast 
from radio station WTCN on September 23, 1945, November 11, 1945, 
January 27, 1946, and on other dates, are the following: 

MYNDALL CAIN’S YOUTH SKIN OIL . . . a vitalized oil that we recommend 
for wrinkles, crinkling, or aging skins. Highly concentrated, it is a stimulating 
youthifying Beauty Oil . . . doubly rich, to rejuvenate exhausted skins. 

THE MYNDALL CAIN YOUTH OIL * * * It contains cholesterols (The 
skin itself is composed of cholesterols). Highly recommended for lines and 
wrinkles because of its hormone powers. * * * Mail orders filled, too. 

Nothing else like it! Revolutionary in its soothing youthifying effect upon 


your skin. A highly concentrated oil containing an active hormone ingredient 
that’s actually absorbed by the skin. Every precious drop has beauty powers. 
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“T ean’t tell you what a joy it is to use your wonderful oil. It is so easy to - 
apply and has taken away all those ugly lines and wrinkles,” Yes, ladies, you too 
can expect the same youthifying results. 

* * * this highly concentrated youthifying oil * * *, 

These women guard against fine lines and wrinkles by the daily application 
of Myndall Cain’s Youth Oil. * * * 

“* * * JT have taken at least ten years off my face during the short time 
I have been using your Youth Oil” . . . Another lady writes: “* * * It’s 
so easy to apply and has taken away all those ugly lines and wrinkles” E 
Yes, ladies, you too can expect the same youthifying results. Make your dreams 
of beauty come true. * * * Most department stores have it. * * * Find 
out for yourself what this fountain-of-youth oil in a bottle will do. 

Par. 13. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 12, and 
others similar thereto not specifically set out herein, respondents have 
represented, directly and by implication, that their said Youth Skin 
Oil is a vitalized oil which will eliminate fine lines, wrinkles and 
crinkling of the skin; that it is stimulating and will rejuvenate 
exhausted or aging skin; that it is composed of the same ingredients 
as those in the skin and contains an active hormone ingredient which 
is absorbed by the skin; that it is revolutionary and there is no other 
product like it for soothing and rejuvenating the skin; that it acts to 
restore a person’s youth; and that it can be obtained at most department 
stores. 

Par. 14. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact the use of respondents’ 
said Youth Skin Oil will not eliminate fine lines, wrinkles or crinkling 
of the skin and will not stimulate and rejuvenate exhausted or aging 
skin; nor will its use restore a youthful appearance to the skin. It is 
not composed of the same ingredients as those in the skin itself and 
does not contain hormones of any kind. The said product is not 
revolutionary and there are many products on the market composed 
of the same or substantially the same ingredients as those of respond- 
ents’ said product. The use of said product does not produce reju- 
venating results. Its use will not restore a person’s youth nor have 
any “youthifying” effects upon the skin. Said product is for sale in 
only a limited number of stores in States adjacent to the State of 
Minnesota. 

Par. 15. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to said 
Myndall Cain’s Amber Oil and specifically in the circulars Facial 
Exercises by Myndall Cain and An Invitation from Myndall Cain to 


Make the Most of Yourself, are the following: 
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* * * A highly concentrated oil recommended for use every forty-eight 
hours if lines or wrinkles are apparent. 

* * * 9 combination of tropical oils that has excited such comment as “a 
remarkable, instantaneous, youth treatment for wrinkles.” 

Par. 16. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 15, and 
others similar thereto not specifically set out herein, respondents have 
represented, directly and by implication, that their said Myndall Cain 
Amber Oil will eliminate lines and wrinkles. 

Par. 17. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal - 
Trade Commission Act. In truth and in fact the use of respondents’ 
said Amber Oil will not eliminate lines and wrinkles or have any sig- 
nificant effect upon them. 

Par. 18. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to Myndall 
Cain Facial Masque and specifically in the circular An Invitation 
from Myndall Cain to Make the Most of Yourself, is the following: 

Myndall Cain Facial Masque * * * flushes sluggish skins * * * reliey- 
ing sallowness, blemishes and facial fatigue. 

Par. 19. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 18 and 
others similar thereto not specifically set out herein, respondents have 
represented, directly and by implication, that their Facial Masque 
flushes a sluggish skin, relieves sallowness, blemishes, and facial 
fatigue. 

Par. 20. The said advertisement is misleading in material respects 
and is a “false advertisement” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact the use of Myndall 
Cain Facial Masque does not flush sluggish or any other type skin and 
its use will not relieve or eliminate sallowness, blemishes of the skin, 
nor facial fatigue. 

Par. 21. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to said 
Myndall Cain Eye Tissue Oil, and specifically in the circulars An 
Invitation from Myndall Cain to Make the Most of Yourself and 
Facial Exercises by Myndall Cain, are the following: 

MYNDALL CAIN EYE MUSCLE OIL * * * Excellent for crow’s-feet ... 


MYNDALL CAIN EYE TISSUE OIL... A special blend of oils prepared for 
fine lines around the eyes. 


Par. 22. Through the use of the advertisements containing the 
statements and representations hereinabove set forth in paragraph 21 
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and others similar thereto not specifically set out herein, respondents 
have represented, directly and by implication, that their Eye Tissue 
Oil will eliminate crow’s-feet and fine lines around the eyes. 

Par. 23. The said advertisements are misleading in material re- 
spects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact the use of said 
eye tissue oil will not eliminate crow’s feet or fine lines around the eyes 
or have any significant effect upon such condition. 

Par. 24. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to said 
Myndall Cain Morning Dew, and specifically in the circular Facial 
Exercises by Myndall Cain are the following: 

* ¥* * aids in refining the texture. When used before make-up the skin 
takes on a smooth finish, * * * May act as skin protection as it refreshes 
and gives a tingling marble-like smoothness to tired complexions. 

Par. 25. Through the use of the advertisement containing the state- 
ments and representations hereinabove set forth in paragraph 24, and 
others similar thereto not specifically set out herein, respondents have 
represented directly and by implication, that their said product “Morn- 
ing Dew” will aid in refining the texture of the skin and makes the 
skin smooth ; that it acts as a skin protection. 

Par. 26. The said advertisement is false and misleading in material 
respects and is a “false advertisement” as the term is defined in the 
Federal Trade Commission Act. In truth and in fact the use of 
Myndall Cain’s Morning Dew will not aid in the refining of the texture 
of the skin nor will its use make the skin smooth; it will not act as a 
skin protection for many conditions which would harm and damage 
the skin. 

Par. 27. Among the statements and representations contained in 
said advertisements disseminated as aforesaid with respect to Myndall 
Cain’s Foundation Lotion, and specifically in the circular Facial 
Exercises by Myndall Cain, is the following: 

Another beauty necessity. 

Par. 28. Through the use of the advertisement contained in the 
statement and representation hereinabove set forth in paragraph 27 
and others similar thereto not specifically set out herein, respondents 
have represented, directly and by implication, that their said product 
‘“Myndall Cain’s Foundation Lotion” is a beauty necessity for the 
skin. 

Par. 29. The said advertisement is misleading in material respects 
and is a “false advertisement” as the term is defined in the Federal 
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Trade Commission Act. In truth and in fact it is not necessary to use 
this preparation in order to have a beautiful skin. 

Par. 30. Among the statements and representations contained in said 
advertisements disseminated as aforesaid with respect to said Myndall 
Cain Muscle Massage Oil, and specifically in a circular entitled 
“Facial Exercises by Myndall Cain,” are the following: 

* * * Helps to bring a tingling, freshening circulation while massaging 
sagging fascial muscles. 

Par. 31. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 30, and 
others similar thereto not specifically set out herein, respondents have 
represented that the use of their “Muscle Massage Oil” will increase 
the circulation of the blood and is an effective treatment for sagging 
facial muscles. 

Par. 32. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, the use of respondents’ 
said Muscle Massage Oil has no effect upon the circulation of the blood, 
and it is not an effective treatment for sagging facial muscles and will 
have no effect whatsoever upon the facial or other muscles. 

Par. 33. Among the statements and representations contained in the 
said advertisements disseminated as aforesaid with respect to said 
Myndall Cain Pine Oil Freshener, and specifically in a circular en- 
titled, “An Invitation from Myndall Cain to Make the Most of Your- 
self,” and “Myndall Cosmetic Booklet,” are the following: 

* * * of especial benefit where skin needs facial refining ... 

* *« * Helps to relieve enlarged pores and coarsened skin. 

Par. 34. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth in paragraph 88, and 
others similar thereto not specifically set out herein, respondents have 
represented, directly and by implication, that the use of said prepa- 
ration will improve the texture or structure of the skin and will 
eliminate enlarged pores and coarsened skin. 

Par. 35. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, the use of respondents’ 
said product will not improve the texture or structure or otherwise 
refine the skin, and will not eliminate enlarged pores or coarsened 
skin. The only effect the use of said product will have upon the skin of 
the user is a temporary astringent action and it has no permanent 
beneficial effect whatsoever upon the skin. 


THE MYNDALL CAIN HOUSE OF BEAUTY 559 
530 Findings 


Par. 36. Among the statements and representations contained in said 
advertisements disseminated as aforesaid with respect to respondents’ 
products in general, and specifically in the circular Facial Exercises by 
Myndall Cain, in advertisements in the Minneapolis Sunday Tribune 
on September 30, 1945, and on other dates and in radio continuities 
broadcast from radio station WTCN on April 21, 23, 26, 28, and 30, 
1939 ; February 17, 1946, and on other dates, are the following: 


It is a tribute to this new method of beauty care to say that the most attractive 
women in every group are patrons of Myndall Cain. 

MYNDALL CAIN has introduced a modern method of complexion care. . 
a method as natural as spring itself.. Rich, youthifying oils actually pour beauty 
into the skin. Just as the warm, spring rains unfold the beauty of the flowers 
and the trees, so do these Beauty Oils bring new bloom to milady’s skin. 

Do you know how women and men, too, grow old? First, the facial and body 
muscles relax, grow lazy and inactive—circulation slows up. Then there is a 
natural depletion or waste of oil secretions that keep the tissues or skin full and 
firm—these are the things to be corrected. It is when the skin loses its oil 
that its loses its elasticity and youth. Then fine creases appear; then lines, and 
the next step wrinkles. Now the famous dermatologists of the continent prove 
that only rare oils can make these oil ducts fill out again because it is oil that 
they have been robbed of, by time, over-fatigue, dissipation, neglect, * * * 

A thirsty skin is an aging skin! Pour beauty into the skin this Myndall Cain 
natural way—oils that are as near to the Natural secretions of the skin as scien- 
tists can blend. * * *. 

Myndall Cain Beauty Oils are the talk of the cosmetic world . . . because they 
are daringly different. A single treatment and you feel their precious beautify- 
ing powers. This method of using oils is a sure, modern way to keep your com- 
plexion young * * *, 

The discovery of Beauty Oils for skin loveliness was made by the greatest skin 
specialists of Europe... but to Myndall Cain goes the credit for perfecting 
these Beauty Oils .. . until today the Myndall Cain Beauty Oils are regarded 
as the highest achievements in cosmetology! 

Begin the modern natural way to complexion loveliness... using finely 
blended oils to cleanse . . . oils to nourish and oils to revitalize your skin. 

Scientific exercises and lubricating with rich, rare oils is the marvelous secret 
power of this famous Myndall Cain method. 

No matter what your complexion needs, write or call or stop in at the Myndall 
Cain House of Beauty, 808 LaSalle Avenue in Minneapolis, where you have the 
advice of FIVE complexion SPECIALISTS ... people trained or skilled in 
their professions. No matter WHERBH you live, it will pay to you write or visit 
the friendly Myndall Cain Salon to find out what Myndall Cain Facial Oil and 
Myndall Cain Nu-Rich-ing Oil can do for your complexion. 

The famous Myndall Cain Beauty Oils are sent from here to the dressing tables 
of women all over America. 

The most Beautiful Women in every group are patrons of Myndall Cain... 

Visit the Myndall Cain House of Beauty where there are five EXPERT CON- 
SULTANTS, TRAINED TO UNDERSTAND YOUR PARTICULAR COMPLEX- 
ION PROBLEMS. Have a careful scientific analysis . . . then let these experts 
suggest the proper oils and treatments to correct your complexion faults. 
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*-* * Get them at your dealers * * * or write or phone the Myndall 
Cain House of Beauty, 808 LaSalle Avenue in Minneapolis * * < 

Par. 38. Through the use of the advertisements containing these 
statements and representations hereinabove set forth in paragraph 36 
and others similar thereto not specifically set out herein, respondents 
have represented, directly and by implication, that their preparations 
are different from other beauty preparations and that their use will 
keep the complexion young; that beauty oils were discovered by the 
greatest skin specialists of Europe and that respondents have per- 
fected these beauty oils until respondents’ beauty oils are considered 
the greatest achievement in cosmetology; that respondents’ beauty 
oils are absorbed by the skin and are a natural way to complexion 
loveliness; that said products nourish and revitalize the skin and 
possess secret beautifying powers; that respondents’ oils are rare and 
composed of ingredients the same as or as near as those of the skin’s 
natural secretions as scientists can blend; that respondents’ expert 
consultants can prescribe the necessary oils to correct any complexion 
faults; that the most beautiful and lovely women in every group are 
patrons of Myndall Cain and respondents’ said products are so famous 
and in such demand that they are shipped to women all over America, 
and can be purchased at all local stores. 

Par. 38. The said advertisements are misleading in material re- 
spects and are “false advertisements” as the term is defined in the 
Federal Trade Commission Act. In truth and in fact, respondents’ 
so-called beauty oils are no different from many sold by respondents’ 
competitors. Their use will not keep a person’s complexion young. 
So-called beauty oils were not discovered by the greatest. skin spe- 
cialists of Europe and Myndall Cain did not perfect these so-called 
beauty oils, and none of respondents’ so-called beauty oils are regarded 
as the highest achievements in cosmetology. Respondents’ oils are 
not absorbed by the skin to any significant degree. The use of re- 
spondents’ said products is not a natural way to keep complexion 
loveliness and will not nourish or revitalize the user’s skin, Re- 
spondents’ so-called beauty oils are not rare and are not composed 
of ingredients the same as or as near to those of the skin’s natural 
secretions as scientists can blend, and no attempt has been made by 
scientists to simulate the skin’s natural secretions in compounding 
the ingredients found in respondents’ said products. Their use will 
not correct any complexion faults. The most beautiful or lovely 
women in every group are not patrons of Myndall Cain, and respond- 
ents’ said products are not shipped to women all over America and 
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are not on sale at all local stores; in fact, said products are available 
at very few stores outside of Minneapolis, Minn. 

Par. 39. Respondents’ advertising matter, with respect to their. 
various products and in general, stresses and emphasizes the bene- 
ficial results to the skin which may be expected from the use of said 
products because of the various oils therein. In truth and in fact 
the benefits to the skin from the use of said oils are limited to their 
ability to facilitate the removal by mechanical means of foreign mat- 
ter on the surface of the skin and to temporaily soften dry skin when 
dryness is caused by external conditions. 

Par. 40. The use by the respondents in their advertisements of the 
names Youth Skin Oil, Eye Tissue Oil, and Muscle Massage Oil is 
misleading and deceptive in itself, as such names serve as representa- 
tions that the product designated and referred to as Youth Skin Oil 
will make the skin youthful; that the product Eye Tissue Oil will 
be of benefit to the tissue around the eyes and that the product Muscle 
Massage Oil will benefit the muscles wherever it may be used. In 
truth and in fact, these results will not follow the use of these products. 

Par. 41. The use by the respondents of the said false advertise- 
ments has had the capacity and tendency to and has misled and de- 
ceived a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that representations therein contained and 
hereinabove enumerated were true, and into the purchase of sub- 
stantial quantities of said products by reason of said erroneous and 
mistaken belief. 

CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of the 
respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint and state that they 
waive all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and its 
conclusion that the respondents have violated the provisions of the 


Federal Trade Commission Act: 
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It is ordered, That the respondents, William A. Wickland and Myn- 
dall Cain Wickland, and their representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of their products Myndall 
Cain Gardenia Cleansing Oil (also known as Myndall Cain Cleansing 
Oil and formerly as Myndall Cain Liquid Cleansing Cream), Myn- 
dall Cain Nu-Rich-ing Oil (formerly known as Myndall Cain Liquid 
Nourishing Cream), Myndall Cain Facial Oil, Myndall Cain Youth 
Skin Oil (also known as Youth Oil), Myndall Cain Amber Oil (for- 
merly known as Myndall Cain Brazilian Oil), Myndall Cain Facial 
Masque (also known as Myndall Cain Facial Exerciser), Myndall 
Cain Eye Tissue Oil (formerly known as Myndall Cain Eye Muscle 
Oil), Myndall Cain Morning Dew, Myndall Cain Foundation Lotion, 
Myndall Cain Muscle Massage Oil (formerly known as Myndall Cain 
Muscle Strengthener), and Myndall Cain Pine Oil Freshener (for- 
merly known as Myndall Cain Pine Oil Astringent and as Myndall 
Cain Pine Scent Freshener), or any products of substantially similar 
composition or possessing substantially similar properties, do forth- 
with cease and desist from directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement by 
means of the United States mail or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement : 

(a) Represents that the use of Myndall Cain Gardenia Cleansing 
Oil is a natural way to complexion loveliness; that said product will 
nourish or revitalize the skin or complexion; that all women with beau- 
tiful complexions use beauty oils and that the use of this product will 
result in clear, transparent beauty; that Myndail Cain brought to 
America a new method of using beauty oils; that the use of the oils 
in said product will cleanse the complexion, except to the extent that 
when removed from the skin they will carry with them whatever for- 
eign matter is attached thereto; that the oils in said product replace 
the natural oils of the skin; that said product is an outstanding scien- 
tific triumph or achievement; that the use of said product will relieve 
sallowness of the skin, will eliminate large pores or flush away dirt or 
other foreign matter in the skin, penetrate the skin to any significant 
degree or clear the pores of the skin, or that any number of treatments 
with the product will make the skin clearer in all cases. 

(0) Represents that Myndall Cain Nu-Rich-ing Oil is composed of 
ingredients which are a new discovery in cosmetics; that it will nourish 
the skin; that the skin will absorb said product; that it penetrates the 
skin to any significant extent ; that it replenishes the parched skin cells 
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with nourishment; that it protects the skin against drying and parch- 
ing conditions, except to the extent that it will temporarily protect 
the skin against drying due to exposure to heat, wind and sun; that it 
contains honey or will replenish the natural oils in the skin or act as 
a natural refreshment for the skin; that its use will eliminate wrinkles 
of the skin or give the skin new life or color, 

(¢) Represents that the use of Myndall Cain Facial Oil is a natural 
way to care for the skin, that it will relieve crinkling and fine lines in 
the skin or eliminate sallowness; that it will penetrate into or be ab- 
sorbed by the skin to any significant degree; that its use will relieve 
dryness or fiakiness of the skin other than providing temporary relief 
of chapping; that it will give new life, color or a smooth texture to the 
skin; that said product is composed of rare or precious ingredients; 
that it is like a doctor’s prescription ; that said product is substantially 
different in composition from many other products on the market; that 
said Facial Oil is essential or necessary for the proper care of a person’s 
skin. 

(Z) Represents that Myndall Cain Youth Skin Oil will eliminate fine 
lines, wrinkles and crinkling of the skin; that it will stimulate or re- 
juvenate exhausted or aging skin; that it is composed of the same 
ingredients as those in the skin; that it contains hormones; that it is 
a revolutionary product; that there are no other products on the market 
composed of the same or substantially the same ingredients; that it 
has any “youthifying” effects upon the skin; that said product is for 
sale at most department stores, when such is not the fact. 

(e) Represents that Myndall Cain Amber Oil will eliminate lines ~ 
and wrinkles or have any significant effect upon lines or wrinkles. 

(7) Represents that Myndall Cain Facial Masque flushes sluggish 
skin or any other type of skin, or that its use relieves sallowness or 
blemishes of the skin or facial fatigue. 

(g) Represents that Myndall Cain Eye Tissue Oil will eliminate 
crow’s-feet or fine lines around the eyes or have any significant effect 
upon such condition. 

(Ah) Represents that Myndall Cain Morning Dew will aid in re- 
fining the texture of the skin or make the skin smooth, or that it acts 
as a skin protection under all conditions. 

(i) Represents that the use of Myndall Cain Foundation Lotion is 
necessary in order to have a beautiful skin. 

(j) Represents that Myndall Cain Muscle Massage Oil will have 
any effect upon the facial or other muscles; that its use will have any 
effect upon the circulation of the blood. 
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(k) Represents that Myndall Cain Pine Oil Freshener will improve 
the texture or structure of the skin or eliminate enlarged pores or 
coarsened skin; that said product will have any effect on the skin 
other than that of a temporary astringent action. 

(Z) Represents that respondents’ products differ in composition 
from many of those sold by their competitors; that the use of such 
products will keep the complexion young; that respondents’ oils are 
considered to be the greatest achievement in cosmetology; that they 
were discovered by the greatest specialists of Europe or that they were 
perfected by Myndall Cain; that said oils are absorbed by the skin to 
any significant degree or are a natural way to complexion loveliness; 
that said products nourish or revitalize the skin; that the oils used in 
respondents’ products are rare or are composed of ingredients which 
are the same as those of the natural secretions of the skin or as near 
to such secretions as scientists can blend; that their use will correct 
any complexion fault; that the most beautiful or lovely women in 
every group are patrons of Myndall Cain; that respondents’ products 
are shipped all over America or can be purchased at all local stores, 
when such is not the fact. 

(m) Represents that the oils in any of respondents’ said products 
will have any beneficial effect on the skin in excess of their ability to 
facilitate the removal by mechanical means of foreign matter on the 
surface of the skin or to temporarily soften dry skin when dryness is 
caused by external conditions. 

(n) Uses the word “Youth” as a part of the trade or brand name 
for the product now known as Myndall Cain Youth Skin Oil. 

(0) Uses the word “Tissue” as a part of the trade or brand name 
for the product now known as Myndall Cain Eye Tissue Oil. 

(p) Uses the words “Muscle Massage” as a part of the trade or 
brand name for the product now known as Myndall Cain Muscle 
Massage Oil. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of any of the said 
products, which advertisement contains any representation prohibited 
in paragraph 1 hereof. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MATTER OF 


KE. H. ROBERTS PORTRAIT CO. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4692. Complaint, Feb. 2, 1942—Decision, June 2, 1947 


A “painting” is understood by artists who paint pictures, photographers who color 
photographs, and the general public, as an original representation by the 
painter of a design, image, or object on a surface by means of paint, either 
pastel, water color, or oil; a free-hand image painted directly on the surface 
without the intervention of any mechanical means such as a camera. A 
water color is a painting with pigments for which water, and not oil, is used 
as a solvent. 


Where some ten individuals, who, as retail operators, were associated with and 
representatives of a corporation which was engaged at its place of business 
in Kansas City, Mo., in making colored enlargements or miniatures of 
photographs and snapshots, maintaining stocks of frames therefor, and sell- 
ing such products to its retail operators; 

In carrying on the sale of said products—in which the major portion of the profit 
was realized from the sale of frames—either direct to the purchasing public 
or through sales agents, in conjunction with said corporation and under a 
well coordinated plan or procedure in which all participated and cooperated, 
in competition with others likewise engaged— 

(a) Made use of various trade names which included such terms as “art 
studios,” “art institute,” “art association,” and other fictitious names such as 
World Distributing Co., Home Exhibit Club, and York Advertising Co., and 
displayed on their order blanks, stationery, and other materials, the business 
address of said corporation ; 

When in fact neither said retail operators nor said corporation owned, operated 
or controlled an art studio and did not constitute an art association; said 
corporation maintained and operated merely a commercial establishment ; 
and said operators maintained no place of business at said address but 
merely used the same as their mailing address where correspondence was 
received and either forwarded, answered, or otherwise disposed of by em- 
ployees of said corporation; and maintained, in fact, no place of business 
other than such mailing address ; 

With the result that customers dealing with such peceneneeitven or retail opera- 
tors were caused to believe that they owned or operated or were connected 
with art studios, institutes of art, or places of business where colored 
enlargements or miniatures of photographs or snapshots were made; and 

Where said corporation, which maintained close cooperation with and super- 
vision over, the sales activities and business practices of its said operators 
and their agents, advised with the various operators with reference to the 
selection of trade names, the use of its address, the drafting of sales con- 
tract forms, and the use of sales talks; supplied them with contracts, 
receipts, notes, and other printed matter; maintained active open accounts 
with those satisfactory to it in said respect; and handled all mail addressed 
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to such operators under their various trade names, at its address, and, where 
required, prepared replies under the trade name of the particular operator ; 
crediting to the respective accounts all C. O. D. receipts and other payments 
thus received— : 


(b) Authorized, permitted, and cooperated, as hereinabove indicated, in the 


aforesaid misrepresentations by their retail operators of their financial 
responsibility, prestige or standing, and the place, character and extent of 
their business; and ~ 


Where the salesmen or sales agents who were employed by said retail operators 


(c) 


and who contacted members of the purchasing public in connection with the 
sale and distribution of the products of said corporation, and, in said con- 
nection, exhibited to the customers attractive specimens of the purported 
type of work to be done in the form of samples of various enlargements and 
miniatures— 

Referred thereto in the course of their sales talks as “paintings,” “portrait 
paintings,” “oil paintings,” or “paintings finished by hand,” and, in many 
instances, informed the purchaser that such enlargements or miniatures 
were being sold at a special or reduced price, aS an advertising offer, or as 
an introductory offer ; 


The facts being that said products were not paintings, but were merely inex- 


pensive photographic reproductions which were colored and reproduced in 
large quantities; snapshots and photographs were accepted which were 
fundamentally incapable of producing good enlargements or miniatures, and 
the final product was in many instances inferior to the samples submitted; 


‘and products were not offered at a special or reduced price, but at the usual 


one charged therefor; and, 


Where said various retail operators and their sales agents— 
(d@) Represented to customers and to prospective customers, in connection with 


pretended special offers, that a drawing contest would be held in a certain 
community to decide who should be one of the lucky few to have a painting 
placed on exhibition in connection with the special advertising or special 
introductory offer, and that the purchaser who drew the so-called “lucky 
coupon” or “lucky certificate” would be entitled to receive a hand-painted, 
oil portrait of any snapshot or photograph on a background of durable ma- 
terial at a special or reduced price, as compared with the regular prices 
therefor, which they represented as ranging from $15 to $30; 


The facts being that the envelopes used in said connection were so manipulated 


(e) 


that an acceptable customer invariably drew a lucky coupon; he did not, as 
he was led as aforesaid to believe, gain any advantage in price over any other 
purchaser through the receipt or drawing of such so-called lucky coupon or 
lucky certificates; all purchasers could purchase such paintings and por- 
traits at the said so-called special introductory advertising offier; and the 
said procedure, or draw, as known to the trade, was merely a scheme em- 
ployed to facilitate entry into the home of prospective customers; and, 
Concealed from purchasers, in connection with their display of samples and 
at the time of the ordering of the colored enlargement, the fact that the 
finished product would be octagonal in shape and would be delivered in a 
frame of peculiar octagonal convex form and shape, and that it would ordi- 
narily be impossible for the customer thereafter to obtain a frame to fit said 
picture except from salesmen concerned and at prices fixed by them; 
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(f) In some instances represented as the regular prices or values of frames, 
prices and values which were in fact substantially in excess of the prices at 
which similar frames were customarily sold; and 

(g) Refused, in some instances, in the event of the customer’s final refusal to 
purchase a frame, to treat the purchase of the colored enlargement as a 
Separate, independent transaction concluded upon full payment for the en- 
largement, and refused to finish and deliver the picture because the customer 
would not buy a frame therefor; and 

(2) Continued to hold the completed picture and the original photograph or 
snapshot from which it had been made, pending still further effort to effect 
sale of a frame; 

With tendency and capacity to mislead and deceive the purchasing public con- 
cerning the nature and value of their products and the nature of the business 
conducted by them, and with effect of causing a substantial number of said 
public to purchase products in question in the erroneous belief that they 
were securing high-grade, quality portraits, paintings, oil paintings, or 
miniatures, and picture frames of exceptional value: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of their competitors, and con- 
stituted unfair methods of competition in commerce, and unfair and decep- 
tive acts and practices therein. 


Mr. Marshall Morgan and Mr. Morton Nesmith for the Commission. 

Nash & Donnelly, of Washington, D. C., for E. H. Roberts Portrait 
Co., Edward H. Roberts, Harold S. Roberts, Howard V. Roberts, 
Wayne Davidson, Frank J. Holihan, Chas. A. Huff, A. W. Merriner, 
Howard Stebbins, H. R. Burch, and Ira Lowe. 

Mr. William L. Chenault, of Russellville, Ala., for J. O. Philpot. 

Mr. G. W. Speer, of Gaffney, S. C., for James Spearman. 

Ur. W. A. Leland McK eithen, of Pinehurst, N. C., for J. L. Gilmore. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it, the Federal Trade Com- 
mission having reason to believe that the parties named in the caption 
hereof and more particularly hereinafter designated and referred to 
as respondents, have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracraru 1. Respondent, E. H. Roberts Portrait Co., hereinafter 
called corporate respondent, is a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of Mis- 
souri, with its principal office and place of business at 1000 Holmes 


Street, Kansas City, Mo. 
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Respondents, Edward H. Roberts, Harold S. Roberts, and Howard 
V. Roberts, are individuals and president, vice president and secretary, 
and treasurer, respectively, of corporate respondent, E. H. Roberts 
Portrait Co., having their principal offices and place of business at 
1000 Holmes Street, Kansas City, Mo. These respondents are the 
principal stockholders in, and direct and control the business policies 
and activities of, said E. H. Roberts Portrait Co. in carrying out the 
acts and practices hereinafter alleged. 

Respondent, P. W. Berry, is an individual, trading as National Art 
Association, with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., and as such is associated with and is 
a representative of corporate respondent, E. H. Roberts Portrait Co. 
Respondent, Berry, also uses the address of 2801 South Third Street, 
Salt Lake City, Utah. 

Respondent, E. P. Bingham, is an individual, trading as Metro- 
politan Studios and also trading as Metropolitan Portrait Studios, 
with his office and principal place of business at 1000 Holmes Street, 
Kansas City, Mo., and as such is associated with and is a representative 
of corporate respondent, E. H. Roberts Portrait Co. Respondent, 
Bingham, also uses the address of General Delivery, Macomb, Ill. 

Respondent, J. E. Bowers, is an individual, trading as Interstate 
Studios, with his office and principal place of business at 1000 Holmes 
Street, Kansas City, Mo., and as such is associated with and is a repre- 
sentative of corporate respondent, E. H. Roberts Portrait Co. Re- 
spondent Bowers also uses the address of Box 1013, Spokane, Wash. 

Respondent, W. C. Bush, is an individual, trading as Esquire 
Studios, with his office and principal place of business at 1000 Holmes 
Street, Kansas City, Mo., and as such is associated with and is a 
representative of corporate respondent, E. H. Roberts Portrait Co. 
Respondent Bush also uses the address of Hotel Fleetwood, Charles- 
ton, W. Va. 

Respondent, Chris Christensen, is an individual, trading as Van 
Dyke Studios, with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., and as such is associated with and isa 
representative of corporate respondent, E. H. Roberts Portrait Co. 
Respondent, Christensen, also uses the address of General Delivery, 
Oneida, Tenn. 

Respondent, W. O. Coen, is an individual, trading as United Art 
Studio, with his office and principal place of business at 1000 Holmes 
Street, Kansas City, Mo., and as such is associated with and is a repre- 
sentative of corporate respondent, E. H. Roberts Portrait Co. Re- 
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spondent, Coen, also uses the address of 802 South Limestone, Spring- 
field, Ohio. 

Respovident George N. Conrad, is an individual, trading as Central 
Studios, with his office and principal place of Hee at 1000 Holmes 
Street, Kansas City, Mo., and as such is associated with and is a 
representative of corporate respondent, E. H. Roberts Portrait Co. 
Respondent, Conrad, also uses the address of care of International Art 
Co., 825 West Huron, Chicago, Il. 

Respondent, Wayne Davidson, is an individual, trading as Apex 
Studios, with his office and principal place of business at 1000 Holmes 
Street, Kansas City, Mo., and as such is associated with and is a 
representative of corporate respondent, E. H. Roberts Portrait Co. 
Respondent, Davidson, also uses the address of Passaic, Mo. 

Respondent, DeForest Edwards, is an individual, trading as Su- 
perior Art Association, with his office and principal place of business 
at 1000 Holmes Street, Kansas City, Mo., and as such is associated with 
and is a representative of corporate respondent, EK. H. Roberts Portrait 
Co. Respondent Edwards also uses the address of 1437 South Em- 
poria, Wichita, Kans. 

Respondent, Alphonse D. Firebaugh, is an individual, trading as 
World Distributing Co., with his office and principal place of business 
at 1000 Holmes Street, Kansas City, Mo., and as such is associated 
with and is a representative of corporate respondent, E. H. Roberts 
Portrait Co. Respondent, Firebaugh, also uses the address of care of 
Virgil S. Firebaugh, 612 Loew’s State Building, Los Angeles, Calif. 

Respondent, Virgil S. Firebaugh, is an individual, trading as Uni- 
versal Art Studios, with his office and principal place of business at 
1000 Holmes Street, Kansas City. Mo., and as such is associated with 
and is a representative of corporate respondent, EK. H. Roberts Portrait 
Co. Respondent, Firebaugh, also uses the address of Loew’s State 
Building, Los Angeles, Calif. 

Respondent, George Gulberg, is an individual, trading as United 
Artists Association, with his office and principal place of business at 
1000 Holmes Street, Kansas City, Mo., and as such is associated with 
and is a representative of corporate respondent, E. H. Roberts Portrait 
Co. Respondent, Gulberg, also uses the address of Box 57, Whittier, 
Calif. 

Respondent, Robert Hames, is an individual, trading as United 
Artist Studio, with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., and as such is associated with and 
is a ) representative of corporate reaponident: E. H. Roberts Portrait 
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Co. Respondent, Hames, also uses the address of General Delivery, 
Albuquerque, N. Mex. 

Respondent, Floyd Hammer, is an individual, trading as Mid-Con- 
tinent Distributing Co., with his office and principal place of business 
at 1000 Holmes Street, Kansas City, Mo., and as such is associated 
with and is a representative of SoRpGrale heeenadene E. H. Roberts 
Portrait Co. 

Respondent, George R. Harris, is an individual, trading as Windsor 
Studios, with his office and principal place of business at 1000 Holmes 
Street, Kansas City, Mo., and as such is associated with and is a rep- 
resentative of corporate respondent, E. H. Roberts Portrait Co. 
Respondent, Harris, also uses the address of General Delivery, Mal- 
vern, Ark. 

Respondent, Glen Harrison, is an individual, trading as Union 
Distributing Co., with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., and as such is associated with and 
is a representative of corporate respondent, E. H. Roberts Portrait 
Co. Respondent, Harrison, also uses the address General Delivery, 
Baton Rouge, La. 

Respondent, Frank J. Holihan, is an individual, trading as Vander- 
bilt Arts Association, with his office and principal place of business 
at 1000 Holmes Street, Kansas City, Mo., and as such is associated with 
and is a representative of corporate respondent, E. H. Roberts Portrait 
Co. Respondent, Holihan, also uses the address General Delivery, 
Hollywood, Calif. 


Respondent, Chas. A. Huff, is an individual, trading as Southern © 


Portrait Studios, with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., and as such is associated with and 
is a representative of corporate respondent, E. H. Roberts Portrait 
Co. Respondent, Huff, also uses the address Box 163, Henderson, 
Tex. 

Respondent, Mrs. Jack M. Jelly, is an individual, trading as West- 
ern Academy of Art, with her office and principal place of business 
at 1000 Holmes Street, Kansas City, Mo., and as such is associated 
with and is a representative of corporate respondent, E. H. Roberts 
Portrait Co. Respondent, Jelly, also uses the address General De- 
livery, Hot Springs, Ark. 

Respondent, Jack H. Kane, is an individual trading as Memorial 
Studios, and also trading as Metropolitan Studios, and also trading 
as Metropolitan Portrait Studios, with his office and principal place 
of business at 1000 Holmes Street, Kansas City, Mo., and as such is 
associated with and is a representative of corporate respondent, E. H. 
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Roberts Portrait Co. Respondent Kane also uses the address Box 902, 
Marysville, Calif. 

~ Respondent, Loyce E. Kennedy, is an individual trading as Western 
States Portrait Co., and also trading as Western Portrait Co., with his 
office and paren place of soetinas at 1000 Holmes Street, Kansas 
City, Mo., and as such is associated with and is a representative of 
corporate ae See E. H. Roberts Portrait Co. Respondent, Ken- 
nedy, also uses the address Route 3 on South Twelfth Street, Ponea 
City, Okla. 

Respondent, Harry E. Kent, is an individual trading as Beaux Art 
Studios, and also trading as Eldred Distributing & Sales Co., with his 
office and principal place of business at 1000 Holmes Street, Kansas 
City, Mo., and as such is associated with and is a representative of 
corporate respondent, E. H. Roberts Portrait Co. Respondent, Kent, 
also uses the address 1017 South State Street, Salt Lake City, Utah. 

Respondent, W. Kiker, is an individual trading as United Art 
Studios, and also trading as Western States Portrait Co., with his 
office and principal place of business at 1000 Holmes Street, Kansas 
City, Mo., and as such is associated with and is a representative of 
corporate respondent, E. H. Roberts Portrait Co. Respondent, Kiker, 
also uses the address 225 South Eleventh Street, Clinton, Okla. 

Respondent, Theodore Leff, is an individual trading as American 
Portrait Co., and also trading as United Artists Association, with his 
office and principal place of business at 1000 Holmes Street, Kansas 
City, Mo., and as such is associated with and is a representative of 
corporate respondent, E. H. Roberts Portrait Co. Respondent, Leff, 
also uses the address care of Mrs. B. Feigenbaum, 2500 Panorama Ter- 
race, Los Angeles, Calif. 

Respondent, Edward F. Lingo, is an individual trading as Linwill 
Portrait Co. and formerly trading as United Artists Association, with 
his office and principal place of business at 1000 Holmes Street, Kansas 
City, Mo., and as such is associated with and is a representative of 
corporate respondent, E. H. Roberts Portrait Co. Respondent, Lingo, 
also uses the address 330 West McDowell Road, Phoenix, Ariz. 

Respondent, M. J. McConahay, is an ih iyae need trading as National 
Art Co., with his office and principal place of business at 1000 Holmes 
Street, Kansas City, Mo., and as such is associated with and is a rep- 
resentative of corporate respondent, E. H. Roberts Portrait Co. 

Respondent, R. H. Mercer, is an individual trading as Sunset Art 
Studios, with his office and principal place of business at 1000 Holmes 
Street, Kansas City, Mo., and as such is associated with and is a repre- 
sentative of corporate respondent, E. H. Roberts Portrait Co. 
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Respondent, A. W. Merriner, is an individual trading as American 
Portrait Association, with his office and principal place of business at 
1000 Holmes Street, Kansas City, Mo., and as such is associated with 
and is a representative of corporate respondent, E. H. Roberts Portrait 
Co. Respondent, Merriner, also uses the address 415 West Broadway, 
Centralia, Illinois. 

Respondent, Erbie J. Moak, is an individual trading as Acme Art 
Association, with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., and as such is associated with and 
is a representative of corporate respondent, E. H. Roberts Portrait 
Co. Respondent, Moak, also uses the address 510 Twenty-third 
Street, Sacramento, Calif. 

Respondent, F. C. Mowery, is an individual trading as Paramount 
Service Co., Texas, with his office and principal place of business at 
1000 Holmes Street, Kansas City, Mo., and as such is associated with 
and is a representative of corporate respondent, E. H. Roberts Portrait 
Co. Respondent, Mowery, also uses the address General Delivery, 
Price, Utah. 

Respondent, F. N. Nelson, is an individual trading as Eastern 
Portrait Co., with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., and as such is associated with and 
is a representative of corporate respondent, E. H. Roberts Portrait Co. 

Respondent, J. P. Nelson, is an individual trading as Tiffany Service 
Co., with his office and principal place of business at 1000 Holmes 
Street, Kansas City, Mo., and as such is associated with and is a repre- 
sentative of corporate respondent, E. H. Roberts Portrait Co. Re- 
spondent, Nelson, also uses the address Box 3, Inglewood, Calif. 

Respondent, R. Oates, is an individual trading as Continental Art 
Studios, with his office and principal place of business at 1000 Holmes 
Street, Kansas City, Mo., and as such is associated with and is a repre- 
sentative of corporate respondent, E. H. Roberts Portrait Co. Re- 
spondent, Oates, also uses the address 7400 Brookpart Avenue, 
Cleveland, Ohio. 

Respondent, C. J. O'Keefe, is an individual, trading as Venetian 
Art Distributors, with his office and principal place of business at 
1000 Holmes Street, Kansas City, Mo., and as such is associated with 
and is a representative of corporate respondent, E. H. Roberts Portrait 
Co. Respondent, O’Keefe, also uses the address of General Delivery, 
Meridian, Miss. 

Respondent, Paul E. O’Neill, is an individual, trading as Square 
Deal Portrait Co., with his office and principal place of business at 
1000 Holmes Street, Kansas City, Mo., and as such is associated with 
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and is a representative of corporate respondent, E. H. Roberts Por- 
trait Co. Respondent, O’Neill, also uses the address 1925 Eighth 
Avenue, Birmingham, Ala. 

Respondent, J. O. Philpot, is an individual, trading as Acme Art Co., 
with his office and principal place of business at 1000 Holmes Street, 
Kansas City, Mo., and as such is associated with and is a representative 
of corporate respondent, E. H. Roberts, Portrait Co. Respondent, 
Philpot, also uses the address Mount Hope, Ala. 

Respondent, Ray T. Rice, is an individual, trading as Empire Art 
Service, with his office and principal place of business at 1000 Holmes 
Street, Kansas City, Mo., and as such is associated with and is a 
representative of corporate respondent, E. H. Roberts Portrait Co. 
Respondent, Rice, also uses the address 378 Golden Gate Avenue, San 
Francisco, Calif. 

Respondent, R. T. Sherrod, is an individual, trading as Home Ex- 
hibit Club, with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., and as such is associated with and 
is a representative of corporate respondent, E. H. Roberts Portrait 
Co. Respondent, R. T. Sherrod, also uses the address care of Mr. J. 
T. Sherrod, Pavo, Ga. 

Respondent, C. A. Shields, is an individual, trading as Miniature 
Arts Co., with his office and principal place of business at 1000 Holmes 
Street, Kansas City, Mo., and as such is associated with and is a rep- 
resentative of corporate respondent, E. H. Roberts Portrait Company. 
Respondent Shields also uses the address care of Chicago Portrait Co., 
509 South Wabash Avenue, Chicago, Ill. 

Respondent, C. Q. Simmans, is an individual, trading as Royal Art 
Studios and also trading as Royal Studios, with his office and princi- 
pal place of business at 1000 Holmes Street, Kansas City, Mo., and as 
such is associated with and is a representative of corporate respond- 
ent, E. H. Roberts Portrait Co. Respondent, Simmans, also uses the 
address General Delivery, Oak Park, Ga. 

Respondent, James Spearman, is an individual, trading as Universal 
Distributing Co., with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., and as such is associated with and 
is a representative of corporate respondent, E. H. Roberts Portrait 
Co. Respondent, Spearman, also uses the address Route 4, Gaffney, 
S. C. 

Respondent, Howard Stebbins, is an individual, trading as Stebbins 
Advertising Co., and also trading as York Advertising Co., 
with his office and principal place of business at 1000 Holmes Street, 
Kansas City, Mo., and as such is associated with and is a representa- 


574. FEDERAL TRADE COMMISSION DECISIONS 
Complaint 43 ¥.T. C. 


tive of corporate respondent, E. H. Roberts Portrait Co. Respondent, 
Stebbins, also uses the address 1284 North Parkway, Memphis, Tenn. 

Respondent, Harold K. Stice, is an individual, trading as Stice Ad- 
vertising Co., with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., and as such is associated with and 
is a representative of corporate respondent, E. H. Roberts Portrait 
Co. Respondent, Stice also uses the address care of International 
Art Co., 325 West Huron Street, Chicago, Il. 

Respondents, O. L. Talbott and R. R. Green, are individuals, trad- 
ing as National Portrait Co., with their office and principal place of 
business at 1000 Holmes Street, Kansas City, Mo., and as such are asso- 
ciated with and are representatives of corporate respondent, E. H. Rob- 
erts Portrait Co. Respondent, Talbott, also uses the address Paints- 
ville, Ky., and respondent, Green, also uses the address of Hampton, 
Tenn. 

Respondent, Ed Thedell, is an individual, trading as the Art Stu- 
dios, with his office and principal place of business at 1000 Holmes 
Street, Kansas City, Mo., and as such is associated with and is a repre- 
sentative of corporate respondent, E. H. Roberts Portrait Co. Re- 
spondent, Thedell, also uses the address 512 West Twenty-fourth 
Street, Ogden, Utah. 

Respondent, Arthur W. Thomson, is an individual trading as Na- 
tional Academy of Art, with his office and principal place of business 
at 1000 Holmes Street, Kansas City, Mo., and as such is associated with 
and is a representative of corporate respondent, E. H. Roberts Por- 
trait Co. Respondent, Thomson, also uses the address 954 Princess 
Street, Regina, Saskatchewan, Canada. 

Respondent, Orville J. Weeks, is an individual, trading as Central 
Advertising Co., with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., and as such is associated with and 
is a representative of corporate respondent, E. H. Roberts Portrait 
Co. Respondent, Weeks, also uses the address care of H. Stebbins, 
1284 North Parkway, Memphis, Tenn. 

Respondent, Oscar White, is an individual, trading as Twentieth 
Century Art Association, with his office and principal place of business 
at 1000 Holmes Street, Kansas City, Mo., and as such is associated with 
and is a representative of corporate respondent, E. H. Roberts Por- 
trait Co. Respondent, White, also uses the address care of H. Stebbins, 
1284 North Parkway, Memphis, Tenn. 

Respondent, George Wiesner, is an individual, trading as Peerless 
Portrait Co., with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., and as such is associated with and 
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is a representative of corporate respondent, E. H. Roberts Portrait 
Co. Respondent, Wiesner, also uses the address General Delivery, 
Hazard, Ky. 

Respondent, L. L. Wittenburg, is an individual, trading as United 
Art Association, with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., and as such is associated with and 
is a representative of corporate respondent, E. H. Roberts Portrait 
Co. Respondent, Wittenberg, also uses the address 1024 University, 
San Diego, Calif. 

The above named respondents, P. W. Berry, E. P. Bingham, J. E. 
Bowers, W. C. Bush, Chris Christensen, W. O. Coen, George N. Con- 
rad, Wayne Davidson, DeForest Edwards, Alphonso D. Firebaugh, 
Virgil S. Firebaugh, George Gulberg, Robert Hames, Floyd Hammer, 
George R. Harris, Glen Harrison, Frank J. Holihan, Chas. A. Huff, 
Mrs. Jack M. Jelly, Jack H. Kane, Loyce E. Kennedy, Harry E. Kent, 
W. Kiker, Theodore Leff, Edward F. Lingo, M. J. McConahay, R. H. 
Mercer, A. W. Merriner, Erbie J. Moak, F. C. Mowery, F. N. Nelson, 
J. P. Nelson, R. Oates, C. J. O’Keefe, Paul E. O’Neill, J. O. Philpot, 
Ray T. Rice, R. T. Sherrod, C. A. Shields, C. Q. Simmans, James 
Spearman, Howard Stebbins, Harold K. Stice, O. L. Talbott, R. R. 
Green, Ed Thedell, Arthur W. Thomson, Orville J. Weeks, Oscar 
White, George Wiesner, and L. L. Wittenberg, are hereinafter on 
occasion referred to as respondent representatives. 

Respondents, Ned Adamson, Houston Agee, L. C. Allgeier, W. L. 
Andersen, Herbert Atkins, James L. Bardin, Bud Bates, E. A. Bene- 
dict, A. W. Betts, Jack Bingham, Louella Brooks, H. R. Burch, C. E. 
Cantrell, Harry Caton, Rita Cauffiel, Susie Clark, Max Cohn, Edith 
Colburn, N. J. Conahy, R. Cooke, Betty Coratolo, Ensil Cross, Jack 
Dalton, M. Davis, A. K. DeVare, T. W. DeVore, Emil J. Dittmer, 
Patrick J. Durkin, Williard Dzink, Lee Eastman, F. M. Eaton, C. 
Eberhart, Dr. Echert, John Enyeart, Glada Evans, Pat Evans, 
Yeada Evans, O. S. Ford, J. Fraser, Homer Frease, Merlin Froland, 
H. C. Gilmore, J. L. Gilmore, O. M. Gilmore, Roy Z. Goodwin, Carl 
Grace, Clarence Gray, Art Greene, Jacob M. Gross, G. R. Haing, 
W. A. Haire, Cora Hall, Melvin E. Hamilton, J. G. Hane, M. E. Han- 
sen, James Hardy, A. R. Harris, J. E. Hartley, A. K. Hayden, George 
R. Hayne, J. G. Hayne, K. E. Heard, M. E. Hedge, W. J. Heimer, C. E. 
Hewell, Hobart Hodler, W. Holcomb, V. I. Holcomb, L. H. Holt, L. J. 
Holt, C. A. Hough, L. Howard, W. O. Huff, R. B. Jarke, Jack M. Jelly, 
Edwin Jones, R. F. Jones, Ethel Judd, May Justice, Lucille Kamp, A. 
Kane, Herb Kellar, H. L. Kennedy, L. N. Kennedy, Ray Kent, Roy 
Kent, Helen J. Kuhns, Milan Kukor, Don Kyees, Lloyd Kyees, C. J. 
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LeCompte, Elden P. LeCompte, Floyd Lingo, D. A. Lions, Lola Lions, 
Richard R. Lions, Ted A. Lions, Wayne W. Lions, W. B. Lovings, 
Ira Lowe, Mary Lowe, Ester Lowery, J. N. McFarland, J. Mantell, 
G. J. Manuel, L. F. Marsden, L. F. Marselen, Red Melvin, J. L. Moak, 
Paul Mogelvang, James R. Monroe, Bill Moore, K. C. Murphy, G. W. 
Myers, K. F. Myers, Mrs. Leslie Nelson, Teddy Orcutt, Tom Parker, 
B. E. Patton, A. J. Paulson, Ann K. Pearce, Ruth Pearce, Cecil Phil- 
lips, L. F. Poe, Mrs. L. F. Poe, Fred Purselley, Ider Rekkedal, Dell 
Reno, Allen Rensel, Dan Reppert, G. A. Rucker, Margaret Ruth, Mel- 
vin E. Sarsan, Vern Schultz, A. N. Sinnon, Don D. Smith, R. C. 
Speece, Gordon Stensrud, Milton Stensrud, Earl Stice, Howard Terry, 
Marjorie Hearn Terry, E. O. Tidlund, J. P. Townsend, C. E. Turner, 
William Vesey, Cecil Vance, Dona Vroman, Harry Vroman, Chase 
Wank, J. W. Ward, J. Warren, W. Wayne, Paul H. Webb, C. L. 
Williams, D. E. Williamson, Thomas Wills, W. F. Wisdom, Ruby Witt, 
Francis Woodbain, Francis D. Woodham, Mrs. Francis D. Wood- 
ham, Charles Worth, B. U. Youmans, and Rose Ann Young, are 
individuals and are sales agents and employees of one or more of the 
respondents, and hereinafter on occasion are referred to as respondent 
sales agents, 

All of said individual respondent sales agents maintain their prin- 
cipal office and place of business at 1000 Holmes Street, Kansas City, 
Mo. 

All the respondents are engaged in the sale and distribution of 
tinted or colored enlargements or tinted or colored miniatures of 
photographs or snapshots, and frames therefor. Respondents cause, 
and at all times mentioned herein have caused said products, when 
sold, to be transported from their place of business in the State of 
Missouri to purchasers thereof located in various other States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of said business, respondents 
have been and are now engaged in direct and substantial competition 
with various corporations, partnerships, and individuals likewise en- 
gaged in the sale and distribution of commerce between and among 
the various States of the United States and in the District of Columbia, 
of tinted or colored enlargements and tinted or colored miniatures, of 
photographs or snapshots, and frames therefor, and likewise with 
corporations, partnerships, and individuals engaged in the sale and 
distribution of genuine, original, oil paintings, miniatures, and water- 
color paintings in commerce between and among various States of 
the United States and in the District of Columbia. 
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Par. 3. Respondents, during the 5 years or more last past, have 
entered into and carried out various understandings, agreements, 
combinations, and conspiracies with each other and with divers other 
persons, whose names are to the Commission unknown, to sell tinted 
or colored enlargements, and tinted or colored miniatures of photo- 
graphs or snapshots, and frames therefor, to the purchasing public 
through the use of false, misleading, and deceptive acts, methods, and 
practices. 

Par. 4. In the course and conduct of said enterprise, said corporate 
respondent is engaged in the business of producing and distributing 
colored or tinted enlargements and miniatures of photographs and the 
sale of frames therefor, and in the sale and distribution thereof the 
officers and directors of said corporate respondent, in their individual 
and respective official capacities, dominate, direct, and control the 
corporate policies, affairs, and activities of said corporate respond- 
ent and directly or indirectly exercise a substantial measure of direc- 
tion and control over the organization, management, policies, operation, 
and financing of the remaining respondents herein in carrying out 
the unfair methods of competition and unfair and deceptive acts and 
practices herein alleged. 

Associated with said corporate respondent are various operators, 
associates or representatives who, through the medium of various and 
sundry trade names, offer for sale, sell and distribute corporate 
respondent’s products to the consuming public. Respondent repre- 
sentatives are such operators, associates or representatives of said 
corporate respondent. 

The respondent representatives employ numerous persons in var- 
lous capacities, such as crew managers, road managers, proof passers, 
delivery men, field artists, and salesmen or sales agents, who contact 
the purchasing public in the sale, distribution, and delivery of the 
products produced by the corporate respondent and sold and distrib- 
uted by the corporate respondent and the respondent representatives. 
Respondent sales agents are connected with the respondent represent- 
atives in the above capacities in connection with the sale and distri- 
bution of said corporate respondent’s products. 

Par. 5. Pursuant to said understandings, agreements, combinations, 
and conspiracies and in furtherance thereof, said respondents, acting 
in concert and cooperation with each other and with divers other 
persons whose names are to the Commission unknown, have engaged 
in various unfair and deceptive acts and practices in commerce and 
various unfair methods of competition in commerce, of which the 


following are typical. 
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(1) In buying respondents’ products, purchasers and prospective 
purchasers are led to believe by respondent sales agents and respond- 
ent representatives that they are contracting or dealing with the duly 
contituted representative or sales agent of the corporate respondent. 
Respondent representatives and respondent sales agents are furnished 
with identification certificates and credentials signed by corporate 
respondent, E. H. Roberts Portrait Co., which are exhibited by them 
when interviewing various prospective customers. 

Equipment, including catalogs, order blanks, daily report forms, 
receipts, and, in many instances, sample cases enclosing samples of 
corporate respondent’s products, is furnished by corporate respondent 
to said respondent representatives and respondent sales agents. ‘The 
corporate respondent, in many instances, causes orders or contracts 
for its products to be entered on printed forms provided by it for 
that purpose. These order blanks or contract forms, in some in- 
stances, contain corporate respondent’s name and address as well 
as the name or trade name of the respondent representative through 
whom the order is secured. In such order blanks it is variously 
stated, either directly or by implication, that said respondent rep- 
resentative is affiliated with or is a subsidiary of corporate respondent. 
When an order is secured, said order blanks or contracts are signed 
by the respondent representative sales agent securing the order as 
. representative, company representative, solicitor, or salesman on a 
line provided therefor. 

Among and typical of the form of advertising order blank or 
contract and the form of certificate used by the respondents under 
its corporate respondent’s name, the trade names mentioned herein, 
or under various other trade names to the Commission unknown, 
are the following: 


(Form of advertising order blank or contract ) 
$2.95—Special Advertising Offer—$2.95 
Breaux Art Srupio 
Affiliated with EH. H. Roberts Portrait Co., Kansas City, Mo. 


By paying our representative $2.95 for this Certificate, we will make for 
the undersigned one of our $20.00 HIGH GRADE PAINTINGS in the most 
pleasing size in the NEWEST DESIGN, same as painting shown. 

This extraordinary offer is for advertising purposes only to introduce paint- 
ings of a Higher grade, Hand finished by a talented artist; therefore to assure 
us of a lasting advertisement this offer is conditional to the extent that the 
painting be framed within a reasonable length of time. 

Before finishing, our field artist will call on you with a sketch of your 
photograph and get full particulars for finishing; at that time art-craft mount- 
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ings of the newest design will be submitted for your selection. In the event a 
_ mounting is not selected, the sketch will be left with you until you select a 
, Mounting elsewhere, then the painting will be finished at no additional cost. 
| Countermands not accepted. Verbal agreements not recognized. 


| ALL PHOTOGRAPHS RETURNED ALL WORK STRICTLY 
| WITH FINISHED PAINTING. GUARANTEED. 


| THIS OFFER CANNOT BE EXTENDED 
| FUTURE PRICE $20.00 AND UP. 


(form of certificate) 


ARTS AND Crarts Portrair Srupio 
Holmes at Tent, Kansas City, Mo. 


To introduce Aristo portraiture. 

This certificate entitles M--____-___-_-__-- to one Aristo portrait finished in 
colors, the dimensions of which are 10 x 16 inches. This offer is only conditional 
to the extent that a certificate holder purchase from us the frame for this por- 
trait. 

Our representative will visit you shortly to demonstrate the black and white 
outline which is used as a base for the portrait. He will also show a finished 
Aristo portrait and a very fine assortment of appropriate frames for your 
selection. A deposit of approximately one-half of the purchase will be required 
at that time, balance to be paid on delivery of frame and portrait. 

Your original photograph will be carefully handled and returned to you 


promptly. 
ARTS AND CRAFTS PorRTRAIT STUDIO, 


The foregoing business arrangement is used by the respondents for 
the purpose of evading liability to purchasers for various false and 
misleading statements and representations which are made in the sale 
of respondents’ products and to give prestige to the various trade 
names used by respondent representatives and respondent sales agents. 
In truth and in fact, the respondent representatives and respondent 
sales agents are associated with and are representatives of corporate 
respondent, E. H. Roberts Portrait Co., as the public is so led to 
believe; however, when any difficulty arises between purchasers and 
respondent representatives and respondent sales agents or corporate re- 
spondent E. H. Roberts Portrait Company, said corporate respondent 
denies any liability for any claims and advises purchasers that none 
of respondent representatives or respondent sales agents are in any 
wise connected with corporate respondent. 

The so-called paintings, hand-painted portraits, Mirratone por- 
traits, Duotone reproductions, Aristo portraiture, or miniatures pro- 
duced, sold, and distributed by respondents are not portraits, minia- 
tures, or paintings finished or produced by hand in oil colors in any 
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sense of the word, but, to the contrary, are merely cheap, quickly made 
photographic reproductions costing in the neighborhood of $1.25 each, 
which are tinted or colored by the use of pastel or crayon, water color 
or other powdered pigments soluble in water, sprayed upon the photo- 
graphic reproduction in solution largely through the use of a mechani- 
cal airbrush and compressed air. 

(2) Respondents exhibit to purchasers and prospective purchasers 
samples of attractively colored and finished specimens of the pur- 
ported type of work to be done. Prospective purchasers are told 
that they may obtain similar paintings, oil paintings, miniatures, or 
portraits from respondents at an advertising price, reduced price, spe- 
cial introductory price, cost of production, or, in some cases, absolutely 
free. 

In truth and in fact, the so-called portraits or tinted photographic 
reproductions produced, sold, and distributed by respondents are dif- 
ferent from and greatly inferior in quality, workmanship, and appear- 
ance to the samples exhibited by respondents when obtaining orders 
for such products. In truth and in fact, such products are not sold 
at an advertising price, reduced price, special introductory price, for 
the cost of production, or absolutely free but, to the contrary, the price 
at which respondents offer and sell unframed tinted photographic 
reproductions is in excess of and above the regular and customary 
price for which said products usually and customarily sell in the 
ordinary course of business. 

(3) Said respondents in some instances induce the customer to lend 
them a photograph or kodak snapshot of the party or parties whose 
portrait is to be hand painted and represent that such photograph is 
to be used as a model or guide to the artist who is to paint the portrait 
and that said photograph will be returned to the purchaser with the 
completed work. In other instances, respondents represent that they 
maintain an art institute, art studio, artist studio, or academy of art, 
or similar institution, in which highly skilled artists copy the photo- 
graphs or snapshots by hand in oil colors so as to furnish the customer 
with a hand-painted portrait or hand-painted miniature in oil paints, 
whichever is desired. Respondents further represent to the respective 
purchaser that the so-called portait or oil painting will be finished in 
oil paint by hand on a durable background, such as linen or silk. 

In truth and in fact, corporate respondent, E. H. Roberts Portrait 
Co., is not and never has been an art association, art studio, art institute, 
academy of art, or similar institution, and such institutions are not 
now, and have not been during the times mentioned herein, owned or 
operated by any of the respondents herein. On the contrary, the busi- 
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ness conducted by respondents, in the production, distribution and sale 
_ of said portraits and frames is and has been nothing more, in fact, 
_ than a commercial business enterprise selling to the purchasing public 
for profit cheap colored or tinted photographic enlargements or minia- 
tures and frames therefor. The use by respondents of the terms “art 
association,” “art studio,” “artist studio,” “art company,” “art insti- 
tute,” “academy of art,” and other terms of similar import and mean- 
ing misleads and deceives the purchasing public as to the character 
of the business actually conducted by the respondents, and has caused 
the purchasing public to confuse the respondents’ business with various 
organizations similarly named and designated which conduct an art 
association, art studio, artist studio, art institute, or academy of art, 
and which are properly designated as such. 

In truth and in fact, the products produced by respondents are not 
portraits or oil paintings as such terms are understood, finished in oil — 
by hand on linen, silk, or other similar fabric, but, to the contrary, are 
made with water colors, as hereinabove described, on a type of photo- 
graphic print paper containing no linen or silk materials but so 
finished that the surface has the appearance of cloth. 

(4) Respondents represent to purchasers that certain frames offered 
for sale are sterling silver or gold-plated, and that they contain 
unbreakable imported glass fronts which make the final product 
moisture proof and everlasting. 

In truth and in fact, said frames are not sterling silver or gold- 
plated, but are made of wood colored with a silver-like or yellow-like 
substance, having the appearance of silver or gold as the case may be; 
the glass fronts used in said frames are not unbreakable, and are of 
domestic origin, and when encased in such glass front and frame the 
product is susceptible to damage by moisture. 

(5) When an order is secured, the delivery of the finished product 
is made at a subsequent date by a respondent representative or a re- 
spondent sales agent, generally known to the trade as a follow-up man 
or delivery man, or some individual associated with respondents other 
than the respondent or associate who secured the original order, The 
person making the delivery is represented by the respondents to be a 
field artist or instructing artist. A picture is presented to the pur- 
chaser in a frame of unusual type octagonal, convex shape, regardless 
of whether or not a frame has been previously ordered. Such frame 
and picture are of a type and shape that if purchaser does not buy a 
frame from respondents he will find great difficulty in obtaining a 
frame to fit the picture from any other source. In the event the 
purchaser objects to the quality, design, or high price of the frame, 
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or does not desire to purchase the frame, although in most instances 
he has been previously advised that there is no obligation to buy a 
frame, he is for the first time informed that a frame for the product 
may not be purchased from any source other than through the re- 
spondents; that the portrait will not hold its colors or be of any value 
unless it is framed; and that the customer has agreed to protect and 
exhibit the portrait and consequently under such agreement is obligated 
to buy a frame. In the event the purchaser refuses to buy a frame, or 
refuses to accept the portrait because it is below the standards or rep- 
resentations made by the salesmen, or for any other reasons, the 
respondent in many instances refuses to deliver the completed picture, 
regardless of whether or not it has been paid for in full, or even to 
return the original photograph lent by the customer until a frame is 
ordered or a claimed balance due is paid in full. 

In truth and in fact, the sales agent represented by respondents to 
be a field artist or instructing artist is not an artist in the sense that 
such term is ordinarily understood by the consuming public. On. the 
contrary, said so-called artist is nothing more than a delivery man or 
frame salesman or follow-up man operating for and on behalf of 
respondents. Purchasers are not advised, and there is no such under- 
standing or agreement, in connection with said contracts, that photo- 
graphs or shapshots lent or submitted by purchasers are to be retained 
by respondents until payment of any sum alleged by respondents to be 
due them. To the contrary, purchasers are advised by respondents 
that photograplis lent to respondents will be returned by the respond- 
ents at the time the finished product is submitted regardless of whether 
or not such product or frame therefor is purchased. Respondents 
conceal and have concealed from the purchasers at the time the so- 
called portrait is ordered the fact that the finished product will be cut 
in an unusual octagonal shape, and will be delivered in a frame of 
unusual octagonal, convex form and shape; and that it will be im- 
possible for the purchasers thereof to obtain a frame to fit said portrait 
from any source except from or through respondents at prices fixed 
by respondent. 

(6) Lhe said respondents in other instances further represent to 
prospective customers that their company is putting on an advertising 
campaign to get the company established and to introduce it in the 
customer’s community ; respondents’ method of advertising is to induce 
the customer to take a chance by drawing from a number of envelopes 
containing slips of paper, one or more of which contains the word 
“Special.” Respondents further represent that the customer who is 
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fortunate enough to draw the slip of paper marked “Special” is to 
receive a hand painted oil portrait of any snapshot or photograph 
| ona background of canvas or other durable material, for the sum of 
$1.98. Respondents also represent that this enlargement is regularly 
sold at prices ranging from $15 to $20 and when the draw has been 
completed the holder of the special or lucky slip will be furnished an 
opportunity to consult with a field artist from the company to discuss 
a sketch made from the photograph and to choose the colors desired. 
(At various times similar offers are made at different prices.) The 
said envelopes containing said slips are so manipulated by respondents 
that each prospective customer invariably draws a lucky slip or slip 
of paper marked “Special,” of which the following is typical: 


SPECIAL 
This Entitles the Holder to Your Special Advertising Offer 
VAN DYKE STUDIOS 


Various other methods and practices not specifically set out herein 
are used by respondent representatives and respondent sales agents in 
carrying out the said so-called drawing contest scheme and the repre- 
sentations and sales methods used in furthering the scheme often vary 
with different sales. 

Upon completion of the draw and deliverance of a snapshot or 
photograph and $1.98, the customer is handed a receipt in which is 
recited a condition to this advertising offer that “the portraits be 
framed within a reasonable length of time.” Typical of such receipt, 
is the following: 


WESTERN STATES PORTRAIT CO. 
1000 Holmes Street, Kansas City, Mo. 


By paying our representative ______ , we will make for the undersigned _-______ 
of our HIGH GRADE PORTRAITS in the most pleasing size in the NEWEST 
OCTAGON DESIGN, same as sample shown. 

This extraordinary offer is for advertising purposes only to introduce portraits 
of a higher grade, hand finished by a talented artist; therefore to assure us of a 
lasting advertisement this offer is conditional to the extent that the portraits be 
framed within a reasonable length of time. 

Before finishing, our field artist will call on you with a sketch of your photo- 
graph and get full particulars for finishing; at that time arteraft frames of the 
newest design will be submitted for your selection. In the event a frame is not 
selected, the sketch will be left with you until a suitable frame is selected, else- 
where, then the portrait will be finished at no additional cost. 
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Countermands not accepted. Verbal agreements not recognized. 
This offer cannot be extended. All work strictly guaranteed. 


eras, See Pye Gustomer 22 De) Sees eee Se 
Representative A GOUTCSH ae 25 a ee eee ee _ ene seer eee 


The holders of said special certificates or other so-called lucky 
slips are led by the false statements and representations of respondents, 
and by the fake drawings in which the holders were lucky, to believe 
that said coupon or certificate places the holder at a distinct advantage 
in purchasing a painting or portrait; and such holders are thereby 
induced to enter into contracts for the purchase of a so-called paint- 
ing or portrait. In truth and in fact, said coupon or certificate gives 
the holder thereof no advantage in price whatsoever, for practically 
all purchasers are permitted to secure a lucky certificate or special cer- 
tificate or lucky slip and all purchasers may purchase said paintings 
or portraits at the price used by respondents in making a so-called 
special introductory and advertising offer. In truth and in fact, this 
procedure, which is known to the trade as the draw, is merely a sales 
scheme used to gain entry into the prospective customers’ homes and 
to secure from them a photograph or snapshot, and thus more easily 
facilitate the sale of a picture and frame. 

(7) Ata later date, when the follow-up man or field artist or frame 
salesman appears with the finished picture framed as aforesaid, vari- 
ous representations are used to induce the customer to execute a 
promissory note for the balance due made payable to the fictitious 
trade name under which the particular respondent operates or made 
payable directly to E. H. Roberts Portrait Co. Said note is trans- 
ferred by respondent representative or sales agent to E. H. Roberts 
Portrait Co., which organization credits the amount of the sale to 
the account of the respondent under whose trade name or organization 
the sale is made. Among and typical of the various notes used by 
respondents, is the following: 


DUPLICATE 


(Name of post office) (State) 

a gta i ea eg ewe ee” SS 2D gl SR HY DOING. 22 into ee, ae treet 
For value received, I promise to pay to the order of E. H. Roberts Portrait 
Co., at Kansas City, Mo., ____-_____ Dollars with interest at the rate of 8% after 
_due date as follows : $________ ON. OF DOLOKCR «4 ne he tak 5 Oeerece ST yp Ret tees = 
every === 3 days thereafter until the whole sum is paid, and if any of the said 
installments are not so paid, the whole sum of both principal and interest to 
become immediately due and collectable, at the option of the holder of this 
note. And in case suit or action is instituted to collect this note, or any portion 
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thereof, I promise to pay, in addition to the costs, Such sum as the court may 
adjudge reasonable, for attorney’s fees in said suit or action. 

This note is given voluntarily for merchandise received in good condition, which 
I have accepted as satisfactory, and which cannot be returned in cancellation 
of this obligation. 

Merchandise Purchased from 


THERE IS NO DEFENSE NOR OFFSET TO THIS OBLIGATION 


SE SE SAPP ETS UD Poe Customer, 
(Nory.—If customer’s name is not legible print same in this space.) 
Carrying charge $______. 


Corporate respondent, E. H. Roberts Portrait Co., then endeavors 
to collect the note for said respondent representative or sales agent, 
charging a collection fee for doing so. In case of controversy with 
the purchaser of any picture or frame where such purchaser has given 
a note for the unpaid balance due on such picture or frame, the re- 
spondent to whom such note was given makes it a practice of avoiding 
any further responsibility in connection with the contract by referring 
the purchaser to E. H. Roberts Portrait Co. and thus creating the 
impression in the mind of the purchaser that by reason of the fact 
that the purchaser has given a note now owned by E. H. Roberts Por- 
trait Co., the respondent representative or sales agent has been removed 
from the situation and is no longer involved in any contractual rela- 
tionship with the purchaser. In this connection, the following and 
other statements of similar import are used by E. H. Roberts Portrait 
Co. in connection with such transactions: 


The E. H. Roberts Portrait Co. has today placed in my hands an account 
owing by you in the form of a note for $__---- the balance of which is $--___-. 


(Signed) Harorp 8. RoBerrs. 


This is to advise you that your proposal to pay the entire balance of $__---- 
not later than October 15 is agreeable to my client. 


(Signed) HaARrorp §. ROBERTS. 


Tn connection with these and similar representations, E. H. Roberts 
Portrait Co. leads the purchaser to believe that the corporation has 
bought the note of the purchaser or customer and has paid its money 
therefor and looks to the customer for payment of the note. 

In truth and in fact, E. H. Roberts Portrait Co. does not buy the 
notes in question by discount, or otherwise, and has not actually paid 
respondent representative or respondent sales agent any consideration 
therefor. The purchaser of a picture or frame who gives a note for 
an unpaid balance upon discovery of the inferior quality of the “paint- 
ing” and the frame is thus led to believe that he is unable to deal with 
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the respondent with whom he contracted, but must deal with an inno- 
cent purchaser for value who is in no wise responsible for the repre- 
sentations made, or a breach of the original contract. Accordingly, — 
purchasers have no opportunity of objecting to the quality of the 
merchandise delivered and are subjected to harassment and pressure 
through threats of various kinds. 

In further connection with the operation of the corporate respond- 
ent’s business plan as the same relates to the collection of money alleged 
to be due for pictures and frames, E. H. Roberts Portrait Co. and its 
respondent representatives and sales agents resort to various methods 
of frightening or intimidating people in the further payment of money 
due for pictures and frames. In this connection, E. H. Roberts 
Portrait Co. makes a practice of writing offensive letters to purchasers 
of pictures or frames. The following, among other statements, were 

-and are being made in letters written by the E. H. Roberts Portrait 
Co. to purchasers of pictures from the respondents : 

Unless you are prepared to prove that this is a forgery, we must insist on 
prompt payment of the obligation. 

The merchandise was left with you on good faith on the strength of your business 
honesty and signature. We naturally expect the same good faith be shown on 
your part by paying for the work agreed. 

Before any further action is taken in the matter, I am giving you an oppor- 
tunity for settlement and trust you will avail yourself of this courtesy. * * * 

We know that your credit is too important for you to sacrifice for this trivial 
sum, so we urge that you send your check or money order for the amount promptly. 

Immediate action within the next six days will make it unnecessary for us to 
turn this matter over to our legal representatives for whatever action they deem 
fitting. 

The aforesaid false and misleading statements, representations, acts, 
practices and methods used by the respondents in connection with the 
conduct of their business enterprise, as aforesaid, are not all-inclusive, 
but are merely illustrative of the character and type of statements, 
representations, acts, practices and methods used by the respondents 
to mislead and deceive members of the purchasing public and to induce 
the purchase of their said products. 

(8) Respondent representatives and sales agents further represent 
that the trade name company they work for is conducting contests in 
various communities, obtaining pictures supplied by the purchasers 
which are enlarged and painted in oil by the studios, the winning 
enlargements being hung in art galleries where commercial companies 
view them and purchase them for national advertising campaigns, 
paying therefor large sums for the privilege. Respondents represent 
that the charge of $2 for the enlargement of the negative is actually 
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only one-half the cost of the enlargement, and after obtaining this 
price the respondent or sales agent then returns and represents that 
the householder’s picture is one of the winners and the oil painting 
enlargement is to be hung in the galleries and advertising studios for 
three years; that the householder would be entitled to an exact dupli- 
cate oil portrait provided that he pays the cost of an identical frame. 
Respondent sales agents further represent that they would buy the 
rights from the householder to use the picture for advertising purposes. 

In truth and in fact, there were no such advertising contests for 
advertising or any other purpose. The charge of $2 for the negative 
for enlargement was not a special low price at one-half the cost, but 
in truth and in fact, was no different than the price offered other pur- 
chasers for the identical product. The representation that the house- 
holder was a winner was used solely for the purpose of facilitating the 
sale of a frame at an excessive price. 

Par. 6. A crayon is a pencil-shaped piece of colored clay, chalk, or 
charcoal used for drawing upon paper. A crayon drawing is the act 
or art of drawing with crayons. A drawing is a representation pro- 
duced by the art of drawing; a work of art produced by pen, pencil, 
or crayon. The pastel, in art, is a colored crayon made of pigments 
ground with chalk and compounded with water into a sort of paste. A 
drawing made with a colored chalk or crayon is called a pastel, as is 
also the art of drawing with colored crayons. 

A painting is a likeness, image, or scene depicted with paints without 
the aid of photography. <A water color is a painting with pigments 
for which water, and not oil, is used as a solvent. A portrait, in its 
ordinarily accepted meaning, is a picture of a person drawn from life, 
especially a picture or representation of a face; a likeness, particularly 
in oil, An oil painting is a painting done by hand with brushes in 
plastic oil colors on canvas, linen, or other material, without the aid 
of photography. 

Par. 7. In the course and conduct of their business, respondents’ 
selling and distributing methods are directed primarily to accomplish 
the sale of a picture or frame at an exorbitant price, and respondents’ 
various activities and representations in securing contracts for por- 
traits are used to enable respondents to contact the purchaser for an 
opportunity to sell picture frames of cheap and inferior quality at 
prices which are far in excess of the prices at which frames of similar 
quality usually and customarily sell for in the ordinary course of 
business. 

Par. 8. Each of said respondents herein has acted and does act in 
concert and cooperation with one or more of the other respondents 
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herein and with divers other persons whose names are to the Com- 
mission unknown in Going and performing the acts and practices herein 
alleged and in furtherance of said understandings, agreements, com- 
binations, and conspiracies. 

- Par. 9. The use by the respondents of the aforesaid acts, practices 
and methods in connection with the offering for sale and sale of said 
products in commerce, as aforesaid, has had, and now has, the tendency 
and capacity to, and does, mislead and deceive the purchasing public 
concerning the quality and value of respondents’ products and the 
nature of the business conducted by respondents, and has led, and does 
lead, purchasers erroneously and mistakenly to believe that the repre- 
sentations and implications so made and used by respondents are true, 
and causes a substantial number of the purchasing public to purchase 
said products under the erroneous and mistaken belief that they are 
securing high grade, quality, portraits paintings, oil paintings, or 
miniatures and picture frames of exceptional value. 

The use by respondents of the aforesaid acts, practices and methods 
has the tendency and capacity to, and does, unfairly divert trade to 
respondents from their competitors engaged in the sale and distribu- 
tion of genuine original oil paintings, and tinted or colored enlarge- 
ments or miniatures of photographs and snapshots in commerce among 
and between the various States of the United States and in the District 
of Columbia, who truthfully represent their said products. As a con- 
sequence thereof, substantial injury has been done, and is now being 
done, by respondents to competitors in said commerce. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, including said understandings, agreements, combinations and 
conspiracies, and the things done thereunder and pursuant thereto and 
in furtherance thereof, as hereinabove alleged, are all to the prejudice 
and injury of the public and of respondents’ competitors, and con- 
stitute unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Report, Finprnes as to tHe Facts, anp Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 2, 1942, issued its com- 
plaint in this proceeding, charging the respondents named in the cap- 
tion hereof with the use of unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. This complaint was served upon the re- 
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spondents, E. H. Roberts Portrait Co., a corporation; Edward H. 
Roberts, Harold S. Roberts, and Howard V. Roberts, individually and 
as officers of E. H. Roberts Portrait Co.; Frank J. Holihan, individ- 
ually and trading as Vanderbilt Arts Association; A. W. Merriner, 
individually and trading as American Portrait Association; Howard 


Stebbins, individually and trading as Stebbins Advertising Co. and 
as York Advertising Co.; Wayne Davidson, individually and trading 
_ as Apex Studios; Chas. A. Huff, individually and trading as Southern 


Portrait Studios; W. O. Coen, individually and trading as United 
Art Studio; Glen Harrison, individually and trading as Union Dis- 
tributing Co.; J. O. Philpot, individually and trading as Acme Art 
Co.; George R. Harris, individually and trading as Windsor Studios; 
R. T. Sherrod, individually and trading as Home Exhibit Club; 
Alphonse D. Firebaugh, individually and trading as World Distribut- 
ing Co.; James Spearman, individually and trading as Universal Dis- 
tributing Co.; Paul E. O’Neill, individually and trading as Square 
Deal Portrait Co.; J. L. Gilmore; C. E. Hewell; Harry Caton; L. F. 
Poe; Paul Mogelvang ; Homer Frease, Howard Terry; and R. F. Jones. 
The remaining respondents in this proceeding were not served 
with a copy of the complaint and did not appear or file answer herein. 
All of the respondents hereinabove named who were served with a 
copy of the complaint filed their answers admitting in part and deny- 
ing in part the allegations of said complaint, except the respondents, 
Glen Harrison, J. L. Gilmore, R. T. Sherrod, Paul Mogelvang, Homer 
Frease, Alphonse D. Firebaugh, Howard Terry, and Paul E. O’Neill, 
who filed their separate answers admitting all the material allegations 
of fact set forth in the complaint and waiving all intervening pro- 
cedure and further hearing as to said facts. Subsequent thereto, re- 
spondents, James Spearman and R. F. Jones, filed their separate mo- 
tions with the Commission asking leave to withdraw their answers 
theretofore filed and to file in lieu thereof a substitute answer ad- 
mitting all the material allegations of fact set forth in the complaint 
and waiving all intervening procedure and further hearing as to said 
facts, which motions were duly granted by the Commission. 
Thereafter, the respondents, E. H. Roberts Portrait Co., a corpora- 
tion; Edward H. Roberts, Harold 8. Roberts, and Howard V. Roberts, 
individually and as officers of E. H. Roberts Portrait Co.; Frank J. 
Holihan, trading as Vanderbilt Arts Association; A. W. Merriner, 
trading as American Portrait Association; Howard Stebbins, trading 
as Stebbins Advertising Co. and as York Advertising Co.; Wayne 
Davidson, trading as Apex Studios; Chas. A. Huff, trading as South- 
ern Portrait Studios; Ira Lowe; and H. R. Burch entered into a stipu- 
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lation, whereby it was stipulated and agreed that a statement of fact 
signed and executed by said respondents through their counsel and 
Daniel J. Murphy, assistant chief trial counsel for the Federal Trade 
Commission, subject to the approval of the Commission, might be 
taken as the facts in this proceeding and in lieu of testimony in sup- 
port of the charges stated in the complaint or in opposition thereto 
and that the Commission might proceed upon said statement of facts 
to make its report stating its findings as to the facts and its conclusion 
based thereon and enter its order disposing of the proceeding as to the 
respondents executing said stipulation without the presentation of 
argument or the filing of briefs, counsel for respondents expressly 
waiving filing of report upon the evidence by trial examiner. 

Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission on said complaint, answers and substitute answers 
thereto, and said stipulation as to the facts, said stipulation having 
been approved, accepted, and filed; and the Commission, having duly 
considered the same and the record herein and being now fully advised 
in the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom ; 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, E. H. Roberts Portrait Co. (hereinafter 
called “corporate respondent”), is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Missouri, with its principal office and place of business at 1000 Holmes 
Street, Kansas City, Mo. 

Respondents, Edward H. Roberts and Harold S. Roberts, were presi- 
dent and vice president, respectively, of the corporate respondent, E. H. 
Roberts Portrait Co., and directed and controlled the policies, activi- 
ties, and affairs of the corporate respondent, E. H. Roberts Portrait 
Co., in connection with the business conducted by it. 

Respondent, Howard V. Roberts, is the wife of respondent Harold 
S. Roberts but, while a stockholder in corporate respondent, said 
Howard V. Roberts has not taken any active part in the management 
or conduct of the affairs of the corporate respondent nor in the formu- 
lation or execution of any of its policies, being merely a nominal officer 
of corporate respondent to comply with the corporate laws of the State 
of Missouri. 

Respondent, Wayne Davidson, an individual trading as Apex 
Studios, with his office and principal place of business at 1000 Holmes 
Street, Kansas City, Mo., was associated with and was a representative 
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of corporate respondent, E. H. Roberts Portrait Co. Said respondent 
also used the address Passaic, Mo. 

Respondent, Alphonse D. Firebaugh, an individual trading as 
World Distributing Co., with his office oni principal place of anne 
at 1000 Holmes Str eet, oe City, Mo., was associated with and was 
a representative of corporate ne E. H. Roberts Portrait Co. 
Said respondent also used the address 612 Loew’s State Building, Los 
Angeles, Calif. 

Respondent, Glen Harrison, an individual trading as Union Dis- 
tributing Co., with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., was associated with and was a rep- 
resentative of the corporate respondent, E. H. Roberts Portrait Co. 
Said respondent also used the address General Delivery, Baton Rouge, 
La. 

Respondent, Frank J. Holihan, an individual trading as Vanderbilt 
Arts Association, with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., was associated with and was a rep- 
resentative of the corporate respondent, E. H. Roberts Portrait Co. 
Said respondent also used the address General Delivery, Hollywood, 
Calif. 

Respondent, Chas. A. Huff, an individual trading as Southern Por- 
trait Studios, with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., was associated with and was a rep- 
resentative of the corporate respondent, E. H. Roberts Portrait Co. 
Said respondent also used the address Box 163, Henderson, Tex. 

Respondent, A. W. Merriner, an individual trading as American 
Portrait Association, with his office and principal place of business at 
1000 Holmes Street, Kansas City, Mo., was associated with and was a 
representative of the corporate respondent, E. H. Roberts Portrait Co. 
Said respondent also used the address 415 West Bead aye Centralia, 
Ill. 

Respondent, Paul E. O’Neill, an individual trading as Square Deal 
Portrait Co., with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., was associated with and was a rep- 
resentative of the corporate respondent, E. H. Roberts Portrait Co. 
Said respondent also used the address 1925 Eighth Avenue, Birming- 
ham, Ala. 

Respondent, R. T. Sherrod, an individual trading as Home Exhibit 
Club, with his office and principal place of business at 1000 Hoimes 
Street, Kansas City, Mo., was associated with and was a representative 
of the corporate respondent, E. H. Roberts Portrait Co. Said respond- 
ent also used the address care of Mr. J. T. Sherrod, Pavo, Ga. 
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Respondent, James Spearman, an individual trading as Universal 
Distributing Co., with his office and principal place of business at 1000 
Holmes Street, Kansas City, Mo., was associated with and was a rep- 
resentative of the corporate respondent, E. H. Roberts Portrait Co. 
- Said respondent also used the address Route 4, Gaffney, S. C. 

Respondent, Howard Stebbins, an individual trading as Stebbins 
Advertising Co. and also trading as York Advertising Co., with his 
office and principal place of business at 1000 Holmes Street, Kansas 
City, Mo., was associated with and was a representative of the corpo- 
rate respondent, E. H. Roberts Portrait Co. Said respondent also 
used the address 1284 North Parkway, Memphis, Tenn. 

The above respondents named as being representatives of, and 
associated with, the corporate respondent did not maintain places of 
business where colored enlargements or miniatures of photographs 
and snapshots were made but, instead, transmitted all orders received 
by them to the corporate respondent and maintained as their business 
address the address of the corporate respondent. These respondents, 
for the purpose of convenience, will hereinafter be referred to as 
“retail operators.” 

Respondents, Ira Lowe, H. R. Burch, J. L. Gilmore, Paul Mobel- 
vang, Homer Frease, and Howard Terry, were sales agents and 
employees of one or more of the respondents and aided, assisted, and 
cooperated with said respondents in selling and distributing E. H. 
Roberts Portrait Co.’s products to members of the consuming public. 

Respondents, W. O. Coen, trading as United Art Studio, J. O. 
Philpot, trading as Acme Art Co., George R. Harris, trading as Wind- 
sor Studios, C. E. Hewell, Harry Caton, and L. F. Poe, were named and 
served as respondents herein, but there is no evidence in the record 
to show that said respondents participated in any of the activities 
hereinafter described. 

Par. 2. All of the respondents hereinabove named were engaged 
in the sale and distribution of tinted or colored enlargements or tinted 
or colored miniatures of photographs or snapshots and frames there- 
for. Said respondents caused said products, when sold, to be trans- 
ported from their place of business and the place of business of the 
corporate respondent, EK. H. Roberts Portrait Co., in the State of 
Missouri to purchasers thereof located in various other States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of said business, respondents 
were engaged in direct and substantial competition with various cor- 
porations, partnerships, and individuals who were also engaged in the 
sale and distribution in commerce between and among the various 
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States of the United States of tinted or colored enlargements and 
tinted or colored miniatures of photographs or snapshots and frames 
therefor. 

Par. 4. The corporate respondent, E. H. Roberts Portrait Co., has 
for several years maintained its place of business at 1000 Holmes 
Street, Kansas City, Mo., where colored enlargements or miniatures 
of photographs and snapshots were made and where said corporate 
respondent maintained stocks of frames for said enlargements and 
miniatures. The corporate respondent does not conduct a retail busi- 
ness primarily but sells such products to various representatives or 
retail operators, who in turn sell either direct or through sales agents 
to the consuming public. The business of selling corporate respond- 
ent’s enlargements and miniatures of photographs and snapshots and 
frames therefor was accomplished by a well-coordinated plan or pro- 
cedure, hereinafter more fully described, in which all of said respond- 
ents participated and cooperated. 

Par. 5. The various retail operators, including those named as 
respondents herein, sold the products of the corporate respondent 
either direct to the purchasing public or through sales agents and 
maintained a business address at the office of the corporate respond- 
ent, namely, 1000 Holmes Street, Kansas City, Mo. In addition, 
said representatives did business under various trade names which 
included as a part thereof such terms as “Art Studios,” “Art Institute,” 
and “Art Association,” and other fictitious names, which caused 
customers dealing with them to believe that such respondent retail 
operators owned or operated or were connected with art studios, insti- 
tutes of art, or places of business where colored enlargements or 
miniatures of photographs or snapshots were made. 

In truth and in fact, neither the corporate respondent nor the re- 
spondent retail operators owned, operated, or controlled an art studio 
and did not constitute an art institute or an art association. The cor- 
porate respondent merely maintained and operated a commercial 
establishment wherein enlargements and miniatures of photographs 
and snapshots were made and colored and where a stock of frames 
therefor was maintained. The respondent retail operators maintained 
no place of business at the address of the corporate respondent as 
represented by them on their order blanks, stationery, and other ma- 
terial but used said address as a mailing address where correspondence 
was received and either forwarded, answered, or otherwise disposed 
of by employees of the corporate respondent. Said respondent retail 
operators maintained no place of business other than the mailing 
address at the address of the corporate respondent. 


594. FEDERAL TRADE COMMISSION DECISIONS © 
Findings 43 F. T. C. 


Par. 6. The corporate respondent and its officers maintained close 
cooperation with and supervision over, the sales activities and business 
practices of retail operators and their agents and salesmen handling 
the products of the corporate respondent. The corporate respondent 
advised with the various retail operators, including those named as 
respondents herein, with reference to the selection of trade names, the 
use of the address of the corporate respondent, the drafting of sales 
contract forms, and the use of sales talks. The corporate respondent 
also supplied various retail operators with contracts, receipts, notes, 
and other printed matter, which were charged to their accounts. The 
corporate respondent also maintained active open accounts with 
various retail operators producing a satisfactory volume of business 
and establishing acceptable credit on the books of the corporate 
respondent. 

All mail addressed to the respondent retail operators under their 
various trade names at the address of the corporate respondent was 
handled by the corporate respondent without expense to said re- 
spondent retail operators, and where such correspondence required 
replies such replies were made by the corporate respondent under the 
particular trade name of the respondent retail operator. All c. o. d. 
receipts and other payments received in this manner were credited to 
the respective accounts of the respondent retail operators. 

Par. 7. Respondent retail operators employed salesmen or sales 
agents who contacted members of the purchasing public in connection 
with the sale and distribution of the products of the corporate re- 
spondent. This salesman first endeavored to sell such customer a 
colored enlargement or a colored miniature of a photograph or snap- 
shot. In so doing, samples of various enlargements and miniatures 
were exhibited to the customer. In the course of the sales talk the 
salesmen referred to the colored enlargements or colored miniatures 
offered for sale as being paintings, portrait paintings, oil paintings, or 
paintings finished by hand. In many instances such salesmen in- 
formed the purchaser that such enlargements or miniatures were being 
sold at a special or reduced price, as an advertising offer, or as an 
introductory offer. 

The colored enlargements and colored miniatures offered for sale 
by the respondents were not paintings and were not being offered at 
a special or reduced price, but, instead, the price so charged was the 
usual and customary price charged for such enlargements and minia- 
tures. While attractive specimens of the purported type of work to 
be done were exhibited as samples, the final product delivered by the 
respondents was in many instances inferior to the sample submitted. 
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In selecting snapshots and photographs for enlargements or minia- 
tures, respondent retail operators or their sales agents approved and 
accepted photographs and snapshots which were inferior in various 
essentials from the photographic standpoint and which were funda- 
mentally incapable of actually producing good enlargements or 
miniatures, 

A painting is understood by artists who paint pictures, photog- 
raphers who color photographs, and the general public, as an original 
representation by the painter of a design, image, or object on a surface 
by means of paint, either pastel, water color, or oil; a free-hand image 
painted directly on the surface without the intervention of any mechan- 
ical means such as a camera. A water color is a painting with pig- 
ments for which water, and not oil, is used as a solvent. 

The enlargements and miniatures offered for sale and sold by re- 
spondents were not paintings, oil paintings, or portrait paintings. 
Said enlargements and miniatures were in fact colored photographs 
produced by making a photographic negative of the photograph fur- 
nished by the customer. Through the use of special photographic 
equipment an enlargement, or a reduction in the case of a miniature, 
was then made from the negative on specially prepared paper which 
would take liquid color. The photographic enlargement or miniature 
was then colored with the use of water color or other powdered pig- 
ments soluble in water sprayed upon the photographic reproduction 
through the use of a mechanical air brush operated by compressed air, 
a portion of the colors being supplied by hand through the use of a 
sable brush. The corporate respondent did not use oil paint in finish- 
ing or coloring said enlarged photographs or miniatures, and such 
pictures were in fact merely inexpensive photographic reproductions 
colored and reproduced in large quantities. 

Par. 8. In connection with representations as to special offers, the 
various respondent retail operators and their sales agents have from 
time to time represented to customers and to prospective customers 
that a drawing contest would be held in a certain community for the 
purpose of deciding who should be one of the few lucky persons to 
have a painting placed on exhibition in connection with a special 
advertising or special introductory offer. In connection with drawing 
contests, the customer was induced to take a chance by drawing from a 
number of envelopes containing slips of paper, one such slip being a 
so-called lucky coupon or lucky certificate. It was further represented 
by respondent retail operators and their sales agents that the pur- 
chaser who drew the so-called lucky coupon or lucky certificate would 
be entitled to receive a hand-painted oil portrait of any snapshot or 
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photograph on a background of durable material at a special or reduced 
price. Said respondents further represented that such paintings or 
hand-painted products were regularly sold at prices ranging from 
$15 to $30. 

The envelopes were so manipulated by the sales agents that an 
acceptable customer invariably drew a lucky coupon or a lucky certifi- 
cate, of which the following is an illustration: 


SPECIAL 
This Entitles the Holder to Your Special Advertising Offer 
VAN DYKE STUDIOS 


Various other methods and practices not specifically set out herein 
were used by respondent operators and their sales agents in carrying © 
out the said so-called drawing-contest scheme, and the representations 
and sales methods used in furthering the scheme often varied with 
different sales. 

Upon completion of the draw and the delivery of a snapshot or 
photograph and $1.98, the customer was handed a receipt in which 
it was recited that this advertising offer was conditional to the extent 
that the portrait be framed within a reasonable length of time. Typical 
of such receipt is the following: 


WESTERN STATES PORTRAIT CO. 
1000 Holmes Street, Kansas City, Mo. 


By paying our representative $______ , we will make for the undersigned_____~ 
of our HIGH GRADE PORTRAITS in the most pleasing size in the NEWEST 
OCTAGON DESIGN, same as sample shown. 

This extraordinary offer is for advertising purposes only to introduce portraits 
of a higher grade, hand finished by a talented artist; therefore to assure us 
of a lasting advertisement this offer is conditional to the extent that the portraits 
be framed within a reasonable length of time. 

Before finishing, our field artist will call on you with a sketch of your pho- 
tograph and get full particulars for finishing; at that time artecraft frames of 
the newest design will be submitted for your selection. In the event a frame is 
not selected, the sketch will be left with you until a suitable frame is selected, 
elsewhere, then the portrait will be finished at no additional cost. 

Countermands not accepted. Verbal agreements not recognized. 

This offer cannot be extended. All work strictly guaranteed. 


Representative 


Those drawing so-called lucky coupons or lucky certificates have 
been led by said representations, including the said drawing contest 
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conducted in connection therewith, to believe that said coupon or 
certificate placed the holder thereof at a distinct financial advantage 
in purchasing a so-called painting or portrait, and such holders have 
been induced thereby to enter into contracts for the purchase of a 
so-called painting or portrait. The coupons or certificates gave the 
holders thereof no advantage in price whatsoever over any other pur- 
chaser, as practically all acceptable customers were permitted to se- 
cure a lucky certificate or special certificate or lucky slip and all 
purchasers could purchase said paintings and portraits at the price 
used by said respondents in making a so-called special introductory 
advertising offer. The procedure, known to the trade as the draw, was 
merely a scheme used to make entry into the home of prospective 
customers and to obtain from them a picture or snapshot and thus to 
more easily facilitate the sale of a picture and frame. 

Par. 9. In the first initial contact, the sales agent or salesman did 
not refer to or mention the frame and did not disclose to the purchaser 
that the picture would be of unusual shape and design requiring a 
frame which could be procured only from the respondents. 

The second sales agent, designated as a “proof passer” in the trade, 
later appeared with an uncolored rough sketch or proof of the en- 
larged photograph or miniature, exhibited the same to the customer, 
obtained coloring instructions, collected the cost of the enlargement 
or miniature, and endeavored to sell the customer a frame for the 
picture. The contract under which the picture was sold usually speci- 
fied that before finishing, a field artist would call with a sketch of the 
photograph and get full particulars for finishing and at that time 
would submit art-craft frames of the newest design for the customer’s 
selection. It was further provided that in the event a frame was 
not selected, the sketch would be left with the customer until a frame 
could be selected elsewhere, the picture to be finished then without 
extra cost. 

Par. 10. In the operation of this plan or scheme, the major portion 
of the profit was realized from the sale of frames. If the customers 
refused to purchase a frame from the field artist because of price, 
quality, or design or for other reason, the customer on various occa- 
sions was then informed by the sales agent or field artist for the first 
time that a frame for the picture could not be purchased from any 
source other than through his company; that the company he repre- 
sented manufactured the only frame that would fit the picture; and 
that the picture would not hold its color or be of value unless it was 
framed. From time to time the attention of the customer was called 
to the agreement to protect and exhibit the picture and to the obliga- 
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tion of the customer under the contract to buy a frame and to the fact 
that the customer could not get the picture painted without the frame. 

Customers on occasion were further informed that it was required 
that all portraits be frame in 10- by 16-inch frames obtained either 
from retail operator’s company or elsewhere. In the event the cus- 
tomer refused to buy a frame from the second agent and elected merely 
to have the picture colored and finished for the sum agreed upon 
and paid, the matter of purchase of a frame was further deferred until 
the delivery of the finished picture or colored enlargement by a third 
sales agent known to the trade asa delivery man. This agent making 
delivery of the finished or colored enlargement in many instances de- 
livered or presented the same to the purchaser in a frame and en- 
deavored to induce the purchaser to accept the picture and the frame. 
In the event the customer finally refused to buy a frame said 
agents in some instances refused to treat the purchase of the colored 
enlargement as a separate, independent transaction concluded upon 
full payment for the enlargement and refused to finish and deliver the 
picture because the customer would not buy a frame therefor and 
continued to hold the completed picture and the original photograph 
or snapshot from which it had been made pending still further efforts 
to effect the sale of a frame. 

In various instances retail operators and sales agents in displaying 
samples of pictures to purchasers concealed from said purchasers at 
the time the colored enlargement was ordered, the fact that the finished 
product would be octagonal in shape and would be delivered in a 
frame of peculiar octagonal convex form and shape and that it would 
be impossible for the customer thereafter to obtain a frame to fit said 
picture except from and through said respondent salesmen at prices 
fixed by them. 

Pictures and frames.alike were produced by E. H. Roberts Portait 
Co., and as sold by respondent retail operators and sales agents were 
generally octagonal in shape with raised or convex surface. While 
the frames sold by respondents were made by, and might be obtained 
from, several manufacturers of frames, and the designs thereof were 
not patented, such frames could not ordinarily be obtained in photo- 
graphic supply stores and furniture stores accessible to the consuming 
public. Retail operators and sales agents in some instances repre- 
sented as customary, regular prices or values of frames, prices and 
values which were in fact substantially in excess of the prices at 
which frames of similar type and quality were usually and customarily 
sold in the normal and usual course of business. 
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Par. 11. In those instances where the customer agreed to purchase 
a frame with the picture, this was usually handled by the sales agent 
by acceptance of an installment note to cover the unpaid balance. This 
note was made payable either to the corporate respondent, E. H. Rob- 
erts Portrait Co., or to the order of the retail operator under the 
trade name adopted by him and delivered to the corporate respondent, 
who then proceeded with the collection of said note. The amounts 
collected by the corporate respondent were credited to the account 
of the respondent retail operator forwarding said note. In making 
collection the corporate respondent charged a commission, which was 
either a flat charge for each note or 15 percent of the amount collected. 
The sum so collected and credited to the respondent retail operator’s 
account could be obtained by such respondent retail operator at any 
time upon request. 

Par. 12. The use by the respondents of the aforesaid acts and prac- 
tices and methods in connection with the offering for sale and sale 
of said products had the tendency and capacity to mislead and deceive 
the purchasing public concerning the quality and value of respondents’ 
products and the nature of the business conducted by the respondents 
and has caused purchasers to believe that the representations so made 
and used by the respondents were true and has caused a substantial 
number of the purchasing public to purchase said products under the 
erroneous and mistaken belief that they were securing high-grade, 
quality portraits, paintings, oil paintings, or miniatures and picture 
frames of exceptional value. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public and of respondents’ competi- 
tors and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, a stipulation as to the 
facts entered into between certain respondents herein and Daniel J. 
Murphy, assistant chief trial counsel for the Commission, providing, 
among other things, that without further evidence or intervening pro- 
cedure, the Commission might issue and serve upon said respondents 
its findings as to the facts and its conclusion based thereon and an 
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order disposing of the proceeding, and the answers of certain other 
of respondents admitting various allegations of fact set forth in the 
complaint and waiving further hearings as to said facts and all in- 
tervening procedure, and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents, E. H. Roberts Portrait Co., a 
corporation; Edward H. Roberts, individually and as president of 
E. H. Roberts Portrait Co.; Harold S. Roberts, individually and as 
vice president of E. H. Roberts Portrait Co.; Wayne Davidson, indi- 
vidually and trading as Apex Studios; Alphonse D. Firebaugh, indi- 
vidually and trading as World Distributing Co.; Glen Harrison, indi- 
vidually and trading as Union Distributing Co.; Frank J. Holihan, 
individually and trading as Vanderbilt Arts Association; Chas. A. 
Huff, individually and trading as Southern Portrait Studios; A. W. 
Merriner, individually and trading as American Portrait Associa- 
tion; Paul E. O’Neill, individually and trading as Square Deal Por- 
trait Co.; R. T. Sherrod, individually and trading as Home Exhibit 
Club; James Spearman, individually and trading as Universal Dis- 
tributing Co.; Howard Stebbins, individually and trading as Steb- 
bins Advertising Co. and also trading as York Advertising Co.; or 
trading under any other name or names, and H. R. Burch; Homer 
Frease; J. L. Gilmore; R. F. Jones; Ira Lowe; Paul Mogelvang; and 
H. D. Terry (referred to in the complaint as Howard Terry), indi- 
viduals, and their respective representatives, agents, and employees, 
directly or through any corporate or other device in connection with 
the offering for sale and sale and distribution in commerce as com- 
merce is defined in the Federal Trade Commission Act, of tinted or 
colored enlargements or miniatures of photographs and snapshots 
and of frames therefor, do cease and desist from: 

(1) Representing in any manner, directly or by implication, that 
colored or tinted photographs, photographic enlargements or reduc- 
tions are paintings; 

(2) Using the terms “paintings,” “oil paintings,” “portrait paint- 
ings,” or “paintings finished by hand,” or the word “painting” either 
alone or in conjunction with any other word, words or terms to desig- 
nate or describe colored or tinted photographs, photographic enlarge- 
ments or reductions, or other pictures produced from a photograph 
base or impression ; 

(3) Representing through the use of a draw or draw contest or so- 
called lucky coupons or lucky certificates, or any similar device, plan, 
or scheme that any customer thereby will obtain a financial advantage 
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or receive a substantial discount or reduction in the price of any pic- 
ture or pictures; 
_ (4) Representing in connection with pictures being offered or sold 
in the regular course of business at the usual and customary prices 
therefor, that such pictures are being offered for sale or sold at a 
reduced price as an advertising offer or introductory offer, or repre- 
senting in any manner that the purchaser is receiving an advantage in 
price not available to all purchasers; 

(5) Representing that a picture to be made and delivered will be 
equal in quality and appearance to any sample displayed to the cus- 
tomer unless the picture thereafter delivered is of the same quality, 
design, and workmanship as said sample; 

(6) Using trade names consisting of or including such terms as “art 
studios,” “art institute,” or “art association” or any other fictitious name 
of similar import and effect unless the respondent using such name or 
names actually owns, operates, conducts, or controls an organization 
or establishment of the character indicated and comprehended by the 
trade name so used ; 

(7) Misrepresenting, or authorizing, permitting, or cooperating in 
the misrepresentation of, the financial responsibility, prestige, or stand- 
ing of respondents, or any of them, or of the character or extent of their 
business by falsely claiming to be connected with an operating, estab- 
lished house or by deceptively using the business address of such estab- 
lished house as and for a business allegedly operated by respondents, 
or any of them, and from misrepresenting through the use of fictitious 
trade names and misleading State and post office addresses the place, 
character, and extent of the business actually conducted. 

(8) Concealing from, or failing to disclose to, customers at the time 
pictures are ordered that the finished picture when delivered will be 
so shaped and designed that it can be used only in a specially designed 
odd-style frame that cannot ordinarily be obtained in stores accessible 
to the consuming public, and that it will be difficult or impossible 
to obtain a frame to fit the picture from any source other than 
respondents ; 

(9) Failing or refusing to deliver the finished picture or pictures 
and the original when the customer refuses to purchase a frame there- 
for when such customer was not advised that the purchase of a frame 
was a condition precedent to the contract ; 

(10) Failing or refusing, in cases where pictures have been ordered, 
completed, and paid for, to deliver to the customer the completed pic- 
ture, or to return the photograph or snapshot previously loaned by the 
customer for use in producing the picture. 


i 
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It is further ordered, That the complaint be, and it hereby is, dis- 
missed without prejudice as to the following respondents: Howard V. 
Roberts, secretary and treasurer of E. H. Roberts Portrait Co.; P. W. 
Berry, individually and trading as National Art Association; E. P. 
Bingham, individually and trading as Metropolitan Studios and also 
trading as Metropolitan Portrait Studios; J. E. Bowers, individually 
and trading as Interstate Studios; W. C. Bush, individually and trad- 
ing as Esquire Studios; Chris Christensen, individually and trad- 
ing as Van Dyke Studios; W. O. Coen, individually and trading as 
United Art Studio; George N. Conrad, individually and trading as 
Central Studios; DeForest Edwards, individually and trading as Su- 
perior Art Association; Virgil S. Firebaugh, individually and trading 
as Universal Art Studios; George Gulberg, individually and trading 
as United Artists Association ; Robert Hames, individually and trading 
as United Artist Studio; Floyd Hammer, individually and trading as 
Mid-Continent Distributing Co.; George R. Harris, individually and 
trading as Windsor Studios; Mrs. Jack M. Jelly, individually and trad- 
ing as Western Academy of Art; Jack H. Kane, individually and trad- 
ing as Memorial Studios and also trading as Metropolitan Studios and 
also trading as Metropolitan Portrait Studios; Loyce E. Kennedy, in- 
dividually and trading as Western States Portrait Co. and also trading 
as Western Portrait Co.; 

Harry E. Kent, individually and trading as Beaux Art Studios and 
also trading as Eldred Distributing & Sales Co.; W. Kiker, individ- 
ually and trading as United Art Studios and also trading as Western 
States Portrait Co.; Theodore Leff, individually and trading as Amer- 
ican Portrait Co., and also trading as United Artists Association; 
Edward F. Lingo, individually and trading as Linwill Portrait Co., 
and formerly trading as United Artists Association; M. J. McConahay, 
individually and trading as National Art Co.; R. H. Mercer, individ- 
ually and trading as Eastern Portrait Co., J. P. Nelson, individually 
and trading as Acme Art Association; F. C. Mowery, individually 
and trading as Paramount Service Co.—Texas; F. N. Nelson, individ- 
ually and trading as Eastern Portrait Co., J. P. Nelson, individually 
and trading as Tiffany Service Co.; R. Oates, individually and trad- 
ing as Continental Art Studios; C. J. O’Keefe, individually and trad- 
ing as Venetian Art Distributors; J. O. Philpot, individually and 
trading as Acme Art Co.; Ray T. Rice, individually and trading as 
Empire Art Service; C. A. Shields, individually and trading as 
Miniature Arts Co.; C. Q. Simmans, individually and trading as 
Royal Art Studios, and also trading as Royal Studios; Harold K. 


ee 
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Stice, individually and trading as Stice Advertising Co.; O. L. Tal- 
bott and R. R. Green, individually and trading as National Portrait 
 Co.; Ed Thedell, individually and trading as the Art Studios; Arthur 
UW. Thenson! individually and trading as National Aeademy of Art; 
~—~Orville J. Weeks! individually and Hae as Central Ghee 
Co.; Oscar White, individually and trading as Twentieth Cen- 
| ce Art Association; George Wiesner, individually and trading as 
Peerless Portrait Co.; L. L. Wittenberg, individually and trading 
as United Art Association; and 

Ned Adamson, Houston Agee, L. C. Allgeier, W. L. Andersen, 
Herbert Atkins, James L. Bardin, Bud Bates, E. A. Benedict, A. W. 
Betts, Jack Bingham, Louella Brooks, C. E. Cantrell, Harry Caton, 
Rita Cauffiel, Susie Clark, Max Cohn, Edith Colburn, N. J. Conahy, 
R. Cooke, Betty Coratolo, Ensil Cross, Jack Dalton, M. Davis, A. K. 
DeVare, T. W. DeVore, Emil J. Dittmer, Patrick J. Durkin, Williard 
Dzink, Lee Eastman, F. M. Eaton, C. Eberhart, Dr. Echert, John 
Enyeart, Glada Evans, Pat Evans, Yeada Evans, O. S. Ford, J. 
Fraser, Merlin Froland, H. C. Gilmore, O. M. Gilmore, Roy Z. Good- 
win, Carl Grace, Clarence Gray, Art Greene, Jacob M. Gross, G. R. 
Haing, W. A. Haire, Cora Hall, Melvin E. Hamilton, J. G. Hane, M. E. 
Hansen, James Hardy, A. R. Harris, J. E. Hartley, A. K. Hayden, 
George R. Hayne, J. G. Hayne, K. E. Heard, M. E. Hedge, W. J. 
Heimer, C. E. Hewell, Hobart Hodler, W. Holcomb, V. I. Holcomb, L. 
H. Holt, L. J. Holt, C. A. Hough, L. Howard, W. O. Huff, R. B. Jarke, 
Jack M. Jelly, Edwin Jones, Ethel Judd, May Justice, Lucille Kamp, 
A. Kane, Herb Kellar, H. L. Kennedy, L. N. Kennedy, Ray Kent, Roy 
Kent, Helen J. Kuhns, Milan Kukor, Don Kyees, Lloyd Kyees, C. J. 
LeCompte, Elden P. LeCompte, Floyd Lingo, D. A. Lions, Lola Lions, 
Richard R. Lions, Ted A. Lions, Wayne W. Lions, W. B. Lovings, Mary 
Lowe, Esther Lowery, J. N. McFarland, J. Mantell, G. J. Manuel, 
L. F. Marsden, L. F. Marselen, Red Melvin, J. L. Moak, James R. 
Monroe, Bill Moore, K. C. Murphy, G. W. Myers, K. F. Myers, Mrs. 
Leslie Nelson, Teddy Orcutt, Tom Parker, B. E. Patton, A. J. Paul- 
son, Ann K. Pearce, Ruth Pearce, Cecil Phillips, L. F. Poe, Mrs. L. F. 
Poe, Fred Purselley, Ider Rekkedal, Dell Reno, Allen Rensel, Dan 
Repert, G. A. Rucker, Margaret Ruth, Melvin E. Sarsan, Vern Schultz, 
A. N. Sinnon, Don D. Smith, R. C. Speece, Gordon Stensrud, Milton 
Stensrud, Earl Stice, Marjorie Hearn Terry, E. O. Tidlund, J. P. 
Townsend, C. E. Turner, William Vesey, Cecil Vance, Dona Vroman, 
Harry Vroman, Chase Wank, J. W. Ward, J. Warren, W. Wayne, 
Paul H. Webb, C. L. Williams, D. E. Williamson, Thomas Wills, 
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W. F. Wisdon, Ruby Witt, Francis Woodbain, Francis D. Woodham, 
Mrs. Francis D. Woodham, Charles Worth, B. U. Youmans, and Rose 
Ann Young. 

It is further ordered, That respondents, within 60 days after serv- 
ice upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have 
complied with this order. 
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JOSEPH SCHECTER AND ARNOLD STOCKENBERG, TRAD- 
ING ASS &S8 TIE CoO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD 'TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5110. Complaint, Jan. 3, 1944—Decision, June 5, 1947 


Where two individuals, engaged in the interstate sale and distribution of pat- 
terns and printed instructions for use in making neckties, and in soliciting 
persons to make such products, through such want ads in newspapers and 
periodicals and other advertising media as “Make money sewing at home. 
No selling. Materials furnished. Easy. Pleasant. Write,” ete, and 
“Money for your spare time sewing at home.”— 

(a) Falsely represented through statements made in form letters sent to those 
replying thereto that the contract offered by them was a contract for services, 
incident to which they would pay the makers of the ties 15 cents apiece, 
and that the sum of $7 required thereby to be paid to them by applicants 
for positions as such makers was solely to defray the cost of patterns and 
instructions ; 

The facts being that, on the contrary, the contract offered by them was a contract 
of purchase and sale of materials, patterns and instructions for making 
neckties, and the $7 required to be remitted was the purebase price for the 
“kit” of materials, patterns, and instructions; and 

(b) Represented that they would furnish the materials for making the neck- 
ties in sufficient quantities to insure continuous, profitable employment, 
without charge in addition to said stated payment of $7; 

The facts being that, following the receipt of the money and the signed agree- 
ment referred to and the shipment to applicants of patterns and instructions 
and sufficient material to make two neckties, they did not, in accordance 
with their undertaking, furnish materials in sufficient quantities to afford 
continuous or profitable employment without further charge ; 

With effect of misleading and deceiving a substantial number of the purchasing 
public into erroneous beliefs, and thereby into the purchase of substantial 
quantities of their said products, and with capacity and tendency so to do: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


In proceeding in question in which respondent sellers of patterns and printed 
instructions for use in making neckties, were also charged, in addition to mis- 
representing the nature of their contract as one for service, and failure 
to abide by their undertaking to supply materials, with falsely represent- 
ing that they were makers and vendors of neckties and would absorb all 
shipping and mailing costs of those entering into employment with them, 
and would pay the employee makers fifteen cents per tie, there was not suf- 
ficient evidence to permit the Commission to make any finding concerning 
the truth or falsity of such additional alleged misrepresentations, and no 
finding was made with respect thereto. 
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Before Ur. Miles J. Furnas, trial examiner. 
Mr. Carrel F. Rhodes for the Commission. 
Mr. Leonard Wilson, of Los Angeles, Calif., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Joseph Schecter 
and Arnold Stockenberg, trading as S & S Tie Co., hereinafter referred 
to as respondents, have violated the provisions of the said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issued its complaint, stating its 
charges in that respect as follows: 

ParaorapH 1. The respondents, Joseph Schecter and Arnold Stock- 
enberg, are individuals doing business under the trade name S & S 
Tie Co. with their principal office and place of business located at 
412 West Sixth, Los Angeles, Calif. 

Par. 2. In the course and conduct of their business, respondents 
have been for a number of years last past and are now engaged in the 
sale and distribution of patterns and printed instructions for use in 
making neckties. 

Par. 3. In the course and conduct of their aforesaid business, re- 
spondents shipped said patterns and instructions for making neckties 
from their place of business in Los Angeles, Calif. to purchasers 
thereof, located in States other than the State of origin of said ship- 
ments, and in the District of Columbia, and there is now and has been 
at all times mentioned herein, a constant current of trade in said prod- 
ucts flowing through and into the several States of the United States 
and in the District of Columbia. 

Par. 4. In the course and conduct of their business and in the sale 
of their said products, respondents cause advertisements soliciting per- 
sons to make neckties to be inserted in classified ads in newspapers, 
magazines, and other advertising media, circulated through the United 
States mails and otherwise in interstate commerce, as follows: 

Make money sewing at home. No selling. Materials furnished. Easy. Pleas- 
ant. Write S & S Tie Company, 412 West Sixth Street, Los Angeles. 

MONEY for your spare time sewing at home. No selling. Material furnished. 
Hasy. Pleasant. Write S & S Tie Company, 412 W. 6, Los Angeles, 

Upon receipt of inquiries in response to such advertisements re- 
spondents mailed to applicants form letters containing the following 
representations : 
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You make neckties and we buy them from you at fifteen cents each. We 
furnish the material and absorb all shipping and mailing costs, so the fifteen 
cents per tie is all yours. There is no catch. We want you to exchange your 
sewing skill for cash. 

To cover the cost of patterns, printing, ete., there is a charge of $7.00. We 
feel sure that in this way we will eliminate the ones who want something for 
nothing. On receipt of your signed agreement and $7.00 remittance, we will 
send you a complete kit of material, patterns and complete instruction. We 
pay you fifteen cents for each tie completed. When you have converted all the 
material into ties, we send you a second supply and when that is used up, a third 
supply, etc. You do not have to send any more money. 

Upon receipt of the $7.00 and the signed agreement referred to in 
such form letter, respondents shipped to the applicants patterns and 
instructions and sufficient material to make two neckties. 

Par. 5. By the use of the aforesaid statements and representations, 
respondents represent that the S & S Tie Co. are makers and vendors 
of neckties; and that they are soliciting the help of persons to make 
neckties and that they will furnish the materials for making the 
neckties in sufficient quantities to insure continuous, profitable employ- 
ment free and will absorb all shipping and mailing costs and will pay 
the makers thereof 15 cents per tie. 

Par. 6. In truth and in fact respondents are not makers or vendors 
of neckties. The contract is not a contract of employment and the 
material for making ties is not furnished free in sufficient quantities to 
afford continuous, profitable employment. Said contract is a con- 
tract of purchase and sale of materials, patterns and instructions for 
making neckties; and the $7 required to be remitted with the signed 
contract is a purchase price paid by applicants to respondents for the 
kit of materials, patterns and instructions, and respondents’ repre- 
sentation that $7 is the cost of said patterns and printing is contrary to 
fact as the value or actual cost thereof is materially less than said 
amount and the material is not furnished free. 

Par. 7. The use of the descriptive words “Tie Company” in con- 
nection with the respondents’ trade name S & S Tie Co. misleads and 
deceives the general public and purchasers into the belief that the said 
S &S Tie Co. is a maker and vendor of neckties and that the sum 
of $7 required by the terms of the contract to be paid to respondents 
by applicants for positions as makers of neckties is solely for the 
purpose of defraying the cost of patterns and instructions and that 
the material for making the ties is furnished free are calculated to 
induce and have induced purchasers to sign said contract and pay $7 
therefor, who would not purchase respondents’ said merchandise if 
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they were truthfully informed of the fact that said contract is a 
contract of sale of merchandise and not a contract of employment and 


that no regular and steady employment is offered or contemplated by 


said contract. 

Par. 8. Induced so to do by respondents’ aforesaid advertisements 
and representations, substantial numbers of the public have signed 
said contracts and paid respondents $7 in pursuance of the require- 
ments thereof, who would not have purchased respondents’ said prod- 
ucts had they been truthfully informed of the fact that the contract 
was a contract of sale and purchase of merchandise and not a contract 
of employment. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 3, 1944, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
Joseph Schecter and Arnold Stockenberg, trading as S & S Tie Co., 
charging them with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondents’ answer thereto, 
a stipulation was entered into upon the record whereby it was stipu- 
lated and agreed by and between counsel for the Federal Trade 
Commission and the respondents that the facts stipulated on the record 
might be taken as the facts in this proceeding and in heu of testimony 
in support of the charges stated in the complaint, or in opposition 
thereto, and that said Commission might proceed upon said statement 
of facts to make its report stating its findings as to the facts (including 
inferences which it may draw from the said stipulated facts) and its 
conclusion based thereon, and enter its order disposing of this proceed- 
ing without the presentation of argument or the filing of briefs. 
Respondents expressly waived the filing of the trial examiner’s report 
upon the evidence. Thereafter, this proceeding regularly came on for 
final hearing before the Commission upon said complaint, answer, and 
stipulation, said stipulation having been approved and accepted; 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. The respondents, Joseph Schecter and Arnold Stock- 
enberg, are individuals formerly doing business under the trade name 


Ee 
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5&8 Tie Co., with their principal office and place of business located 
at 412 West Sixth Street, Los Angeles, Calif., and were engaged in the 
gale and distribution of patterns and printed instructions for use in 
making neckties. 

Pax, 2. In the course and conduct of their aforesaid business, re- 
spondents shipped said patterns and instructions for making neckties 
from their place of business in Los Angeles, Calif., to purchasers 
thereof located in various other States of the United States, and at all 
times mentioned herein have maintained a course of trade in said 
products among and between the various States of the United States. 
_ Pan. 4. In the course and conduct of their business and in the sale 
of their said products, respondents solicited persons to make neckties 
through advertisements inserted in classified ads in newspapers, maga- 
zines, and other advertising media circulated through the United 
States maile and otherwise in interstate commerce, which advertise- 
ments were as follows: 


Make money sewing at home. No selling. Materials furnished, Easy. 


Pleasant. Write S&S Tie Company, 412 West Sixth Street, Los Angeles. 
% % % & # % 


MONEY for your spare time sewing at home. No selling. Material furnished. 
Basy. Pleasant. Write S&S Tie Company, 412 W. 6, Los Angeles. 

Upon receipt of inquiries in response to such advertisements re- 
spondents mailed to applicants form letters containing the following 
representations : 

_ You make neckties and we buy them from you at fifteen cents each. We furnish 
the materia] and absorb all shipping and mailing costs, so the fifteen cents per tie 
is all yours. There is no catch. We want you to exchange your sewing skill 
for cash, 

To cover the cost of patterns, printing, etc., there is a charge of $7.00. We feel 
sure that in this way we will diminate the ones who want something for nothing. 
On receipt of your signed agreement and $7.00 remittance, we will send you a 
complete kit of material, patterns, and complete instructions. We pay you fifteen 
cents for each tie completed. When you have converted all the material into 
ties, we send you a second supply and when that is used up, a third supply, etc. 
You do not have to send any more money. 

Upon receipt of $7 and the signed agreement referred to in such 
form letter, respondents shipped to the applicants patterns and in- 
structions and sufficient material to make two neckties. 

_ Paz. 4. By the use of the aforesaid statements and representations, 
respondents represented that the S & S Tie Co. was a vendor of 
neckties; that they were soliciting the help of persons to make neck- 
ties; that they would furnish the materials for making the neckties 
in sufficient quantities to insure continuous, profitable employment 
and would absorb all shipping and mailing costs and would pay the 
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makers thereof 15 cents per tie; and that the sum of $7 required by 
the terms of the contract to be paid to respondents by applicants for 
positions as makers of neckties was solely for the purpose of defraying 
the cost of patterns and instructions. 

Par. 5. Certain of these representations were false, misleading, and 
deceptive. As a matter of fact, the contract offered by respondents 
was not a contract for services, but, on the contrary, was a contract of 
purchase and sale of materials, patterns, and instructions for making 
neckties, and the $7 required to be remitted with the signed contract 
was the purchase price paid by applicants to respondents for the kit 
of materials, patterns, and instructions. Respondents did not furnish 
materials in sufficient quantities to afford continuous or profitable 
employment without charge in addition to the stated payment of $7. 
As to the other representations alleged in the complaint in this proceed- 
ing, there is not sufficient evidence to permit the Commission to make 
any finding concerning their truth or falsity, and no finding is made 
with respect to them. 

Par. 6. The use of the aforesaid false, misleading, and deceptive 
statements and representations had the capacity and tendency to, and 
did in fact, mislead and deceive a substantial number of the purchasing 
public into erroneous and mistaken beliefs, and as a result thereof, into 
the purchase of substantial quantities of respondents’ said products. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, and a stipulation as to the facts entered into upon the 
record between counsel for the Federal Trade Commission and the 
respondents which provides, among other things, that the Commis- 
sion may proceed on said statement of facts to make its report stating 
its findings as to the fact (including inferences which it may draw 
from said stipulated facts) and its conclusion based thereon and enter 
its order disposing of the proceeding without the presentation of 
argument or the filing of briefs or of a report upon the evidence by the 
trial examiner, and the Commission having made its findings as to 


: 
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the facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That respondents, Joseph Schecter, an individual, and 
Arnold Stockenberg, an individual, jointly or severally, trading as 
§S & & Tie Co. or trading under any other name, their agents, repre- 
sentatives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, of materials, patterns, or instructions for making neckties 
or other articles, do forthwith cease and desist from represénting, 
directly or by implication: 

L That a contract of sale is a contract for services; or otherwise 
Inisrepresenting the character or terms of contracts offered. 

2. That materials for processing will be furnished in sufficient quan- 
tities to afford continuous or profitable employment without any charge 
in addition to a stated payment, unless this is in fact done. 

It iz further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they are complying with this order. 
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In THE MArrTerR oF 


MOHAWK CHEMICAL PRODUCTS, INC., AND BAINBRIDGE, 
KIMPTON & HAUPT, INC. 


COMPLAINT, FINDINGS, AND ORDER IN RHGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5200. Complaint, Aug. 3, 1944—Decision, June 10, 1947 


Where two corporations engaged in the interstate sale and distribution of their 
“Sten-O-Fren” fluid, recommended for use on typewriter platens and other 
rubber articles and to clean typewriter type, and which was a solvent.useful 
in removing accumulations of dirt, wax, and grease; in folders, pamphlets, 
circular letters, and other advertising material, directly or by implication— 

Represented that their said product made rubber platens and feed rolls like new ; 
revitalized, revived and renewed old or hardened rubber articles and caused 
them to function like new; removed therefrom all indications of use, wear 
or age; and restored their original pliability and efficacy ; 

The facts being that the effect of their said product was to swell soft rubber 
temporarily, and soften and slightly swell the surface of hardened rubber; 
and while in certain instances where performance is largely dependent upon 
the surface condition of a rubber article, said product might cause it to 
function temporarily like new and, in the case of old, glazed, and hardened 
typewriter platens and feed rolls, cause them to grip and hold paper more 
firmly and increase the cushioning effect, it would not materially affect the 
functioning of many rubber articles; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true and thereby induce its purchase of substantial quantities thereof: 

Held, That such acts and practices were all to the injury and prejudice of the 
public, and constituted unfair and deceptive acts and practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Mr. Leon Edelson, of Philadelphia, Pa., for Mohawk Chemical 
Products, Inc. 

Mr, William H. Greenleaf, of New York City, for Bainbridge, 
Kimpton & Haupt, Inc. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Mohawk Chemical 
Products, Inc., a corporation, and Bainbridge, Kimpton & Haupt, 
Inc., a corporation, hereinafter referred to as respondents, have vio- 
lated the provisions of said act, and it appearing to the Commission 


tall 


} 
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that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrary 1. Mohawk Chemical Products, Inc., is a corporation 


| with its office and principal place of business located at Land Title 
Building, Philadelphia, Pa. 


The respondent, Bainbridge, Kimpton & Haupt, Inc., is a corpora- 
tion with its office and principal place of business located at 218 Green- 


wich Street, New York, N. Y. 


Par. 2. The respondents are now and for more than 1 year last past 
have been engaged in the sale and distribution of a cleansing fluid 
designated “Sten-O-Fren” used on rubber products, such as typewriter 
platens, and to cleanse typewriter types. 

The respondents cause their said product, when sold by them, to be 
transported from their aforesaid place of business located in the 
States of New York and Pennsylvania to purchasers located in various 
other States of the United States and in the District of Columbia. 
The respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said product in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of their aforesaid business, and for 
the purpose of inducing the purchase of their product “Sten-O-Fren,” 
the respondents have circulated, and are now circulating among 
prospective purchasers, throughout the United States, by United 
States mails, advertisements in newspapers and trade journals, by 
means of advertising folders, pamphlets, circular letters, and other 
advertising material, all of general circulation, many false statements 
and representations concerning their said product. Among and 
typical of such false statements and representations are the following: 


STEN O FREN ... MAKES RUBBER PLATENS and FEED ROLLS LIKE 
NEW! 

-STEN-O-FREN re-vitalizes anything and everything made of rubber: 

REVIVES, REVITALIZES, AND MAKES USED RUBBER FUNCTION 


AGAIN 


Depiction of a typewriter platen being treaded with “Sten-O-Fren,” 
the treated portion having an appearance of newness while the un- 
treated portion appears to be deeply pitted and worn. Such depiction 
is followed by the statement: 

JUST WIPE WITH STEN-O-FREN and—it’s good as new!... STEN- 


O-FREN was devised to revitalize rubber—to make old, hardened rubber as 
resilient as when it was new. Its action is rapid. A hard, glazed, pitted platen 
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from a typewritter, adding machine or multigraph machine, ete., is transformed 
into a NEW roller. The platen not only LOOKS NEW but FUNCTIONS LIKE 


A NEW ONE. 

Par. 4. Through the statements and representations hereinabove set 
forth and others similar thereto not specifically set out herein, the 
respondents have represented, directly and by implication, that their 
product makes rubber platens and feed rollers like new; that said 
preparation revitalizes, revives and renews old or hardened rubber 
articles; that it transforms old or worn typewriter platens and other 
old or worn rubber articles to their original condition; that it causes 
used or worn rubber articles to function like new and removes there- 
from all indications of use, wear or age; that it restores the original 
pliability and efficacy of old rubber. 

Par. 5. The foregoing claims and representations are grossly exag- 
gerated, false, and misleading. In truth and in fact said product does 
not make rubber platens and feed rollers like new. It does not re- 
vitalize, revive, or renew old or hardened rubber articles; it does not 
transform old or worn articles to their original condition; it does not 
cause used or worn rubber articles to function like new; it does not 
remove therefrom all indications of usage and wear or age, and does not 
restore original pliability or efficacy to old rubber, said product will 
swell or soften rubber but said result is only temporary. It acts asa 
solvent and will remove, to a certain extent, accumulations of dirt, wax, 
and grease. 

Par. 6. The use by the respondents of the foregoing false and mis- 
leading representations, disseminated as aforesaid, has a tendency and 
capacity to and does misiead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
false advertisements are true and do induce the public to purchase 
substantial quantities as a result of such belief. 

Par. 7. The aforesaid acts and practices of the said respondent, as 
herein alleged, are all to the injury and prejudice of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE FACTS, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 8, 1944, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
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of said act. After the issuance of said complaint, respondent Bain- 
bridge, Kimpton & Haupt, Inc., filed answer admitting all material 
allegations of fact set forth in the complaint and waiving all inter- 
_ vening procedure and further hearing as to said facts; and no answer 

having been filed by respondent, Mohawk Chemical Products Co., 
_ testimony and other evidence in support of the allegations of the com- 
plaint were introduced before an examiner of the Commission thereto- 
_ fore duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on the complaint, answer, testimony, and other evidence, 
report of the trial examiner, and brief in support of the complaint 
(respondents not having filed brief and oral argument not having 
been requested) ; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


i 


FINDINGS AS TO THE FACTS 


ParacRaPH 1. (a) Respondent, Mohawk Chemical Products, Inc., is 
a corporation organized and existing under the laws of the State of 
Pennsylvania, with its office and principal place of business at 1420 
Cahill Street, Philadelphia, Pa. 

(6) Respondent, Bainbridge, Kimpton & Haupt, Inc., is a corpora- 
tion with its office and principal place of business at 218 Greenwich 
Street, New York, N. Y. 

Par. 2. Said respondents are now, and for several years last past 
have been, engaged in the sale and distribution of a fluid designated 
“Sten-O-Fren” recommended for use on rubber typewriter platens and 
other rubber articles and to clean typewriter type. Respondents cause 
said product, when sold, to be transported from their respective places 
of business in the States of New York and Pennsylvania to purchasers 
thereof located in various other States of the United States, and main- 
tain, and at all times mentioned herein have maintained, a course of 
trade in said product among and between various States of the United 
States. 

Par. 3. In the course and conduct of their aforesaid businesses and 
for the purpose of inducing the purchase of “Sten-O-Fren ” respond- 
ents have circulated among prospective purchasers in many States of 
the United States advertising folders, pamphlets, circular letters, and 
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other advertising material containing statements and representations 
concerning their said product, of which the following are typical : 


STEN-O-FREN 
Makes Rubber 
Platens and Feed Rolls 
LIKE NEW! 


* * * * * * * 


Will revitalize anything that is made of rubber. 


Just wipe it with Sten-O-Fren and . . . it’s as good as new! 
STEN-O-FREN was devised to revitalize rubber .. . to make old, hardened 
rubber as resilient as when it was new. Its action is rapid... A hard, glazed, 


pitted platen roll from a typewriter, adding machine or multigraph machine, etc., 
is transformed into a NEW roller. The platen not only LOOKS NEW but 
FUNCTIONS LIKE A NEW ONHE. 


* * * * # * & 


If it is hard rubber it will be restored to a hard resiliency .. . 


If it is soft, its original pliability will be revived. 
* * * * * * * 


Revives, revitalizes and makes used rubber function again. 


Par. 4. By means of the statements and representations set forth 
above, and others similar thereto not specifically set out herein, re- 
spondents have represented, directly and by implication, that their 
product makes rubber platens and feed rolls like new, that said product 
revitalizes, revives, and renews old or hardened rubber articles, that 
it transforms old or worn typewriter platens and other worn or old 
rubber articles to their original condition, that it causes used or worn 
rubber articles to function like new and removes therefrom all indi- 
cations of use, wear, or age, and that it restores the original pliability 
and efficacy of old rubber. 

Par. 5. As a matter of fact, respondents’ product “Sten-O-Fren” 
is a solvent useful in removing accumulations of dirt, wax, and grease. 
Respondents’ product does not, however, revitalize, revive, or renew 
old or hardened rubber articles, nor does it transform old or pitted 
typewriter platens or other old or worn rubber articles to their orig- 
inal condition or remove the indications of use, wear, or age. It 
does not restore the original flexibility and efficacy to old rubber. The 
effect of respondents’ product is to temporarily swell soft rubber and 
to temporarily soften and slightly swell the surface of hardened 
rubber. It does not counteract the natural deterioration of rubber. 
With respect to respondents’ representation that “Sten-O-Fren” causes 
old or worn rubber articles to function like new, it may in instances 
where the function is largely dependent, as in the case of a typewriter 
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‘platen, upon the surface condition of the rubber article, cause it to 
temporarily function like new. The softening and slight swelling 
of the surface of old, glazed, and hardened typewriter platens and 
feed rolls will cause them to grip and hold paper more firmly in the 
machine and will increase the cushioning effect of such a platen. 
There are many rubber articles, however, in which the effect of re- 
spondents’ product upon rubber would not materially affect their 
function. 

Par. 6. The use by respondents of the aforesaid false and mis- 
leading representations has a tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous and mistaken belief that such representations and statements 
are true and to induce the public to purchase substantial quantities 
of respondents’ said product as a result of such belief. 


CONCLUSION 


The aforesaid acts and practices of respondents are all to the injury 
and prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of Bainbridge, 
Kimpton & Haupt, Inc., admitting all material allegations of fact set 
forth in the complaint and waiving all intervening procedure and 
further hearing as to said facts, and upon testimony and other evidence 
taken before an examiner of the Commission theretofore duly desig- 
nated by it, report of the trial examiner, and brief in support of the 
complaint (respondents not having filed brief and oral argument not 
having been requested) ; and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That respondent, Mohawk Chemical Products, Inc., 
a corporation, and respondent Bainbridge, Kimpton & Haupt, Inc., a 
corporation, jointly or severally, their respective officers, representa- 
tives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, and distribu- 
tion in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of the product “Sten-O-Fren,” or any product of sub- 
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stantially the same composition or possessing substantially similar 
properties, whether sold under the same or any other name, do forth- 
with cease and desist from representing, directly or by implication: 

1. That said product will make the rubber platen or feed rolls of 
a typewriter like new. 

2. That said product revitalizes, revives, or renews old or hardened 
rubber articles. 

3. That said product transforms old or worn rubber articles to their 
original condition. 

4. That said product restores to old rubber its original flexibility 
and efficacy. 

5. That said product causes used or worn rubber articles to function 
like new, unless the restoration of the function of any such article is 
dependent upon slightly softening or swelling its surface. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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MODIFIED CEASE AND DESIST ORDER 
Docket 3221. Order, June 17, 1947 


Modified order in proceeding in question, which involved the purchasing of 
certain wholesale grocery concerns and their cooperative buying organiza- 
tion, and in which findings as to the facts, and original order issued on 
November 138, 1941, 34 F. T. C. 87— 

(a) Requiring respondent United Buyers Corporation, its officers, ete., to cease 
and desist from (1) accepting from sellers any brokerage or commission, upon 
purchase of commodities in interstate commerce, by itself, or by any of its 
stockholders, etc.; and from (2) transmitting, etc., to buyers of commodities 
any brokerage received on such buyers’ purchases of commodities in inter- 
state commerce, ete. ; 

(0) Requiring respondent stockholders in said corporation, their officers, ete., 
to cease and desist from accepting from sellers of commodities or from 
respondent United Buyers Corporation, any brokerage upon their purchases 
of commodities in interstate commerce, ete. ; and 

(c) Requiring respondent sellers, their officers, ete., to cease and desist from 
paying or granting to United Buyers Corporation, any brokerage upon 
their sales of commodities in interstate commerce except where said cor- 
poration renders them a bona fide selling service as their selling agent 
or broker, and does not act for or on behalf of, or under the direct or indirect 
control of, the purchasers in such transactions; all as in detail set forth 
therein. 

Before Mr. W. W. Sheppard and Mr. Arthur F. Thomas, trial 
examiners. 

Mr. Allen C. Phelps, Mr. J. J. Smith, Jr., and Mr. J. B. Truly for 
the Commission. 

Mr. I. J. Berkson, of Chicago, Ill., for respondent United Buyers 
Corporation, and respondent individuals, as officers and directors 
thereof; with whom also appeared for former 7’aylor & Conradis, of 
Washington, D. C. 

Squire, Sanders & Dempsey, of Cleveland, Ohio for William 
Edwards Co. 

Kirkland, Fleming, Green, Martin & Ellis, of Washington, D. C., 
for Angelus Campfire Co. 

Weil, Gotshal & Manges, of New York City, for Champion Chemi- 


cal Works. 
Mr. George F. Nelson, of Chicago, Ill., for J. B. Inderrieden Co. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respond- 
ents, testimony and other evidence in support of and in opposition to 
the allegations of the complaint, and the Commission having made its 
findings as to the facts and its conclusion that the respondents, with 
the exception of the Angelus Campfire Co., have violated the provisions 
of section 2 (c) of the Clayton Act, approved October 15, 1914 (38 
Stat. 730), as amended by the Robinson-Patman Act, approved June 
19, 1936 (49 Stat. 1526; 15 U.S. C., sec. 13), and issued its order to 
cease and desist dated November 13, 1941; and the Commission having 
further considered said order to cease and desist after having given 
notice to respondents to show cause why said order to cease and desist 
should not be modified in certain specified particulars, and having 
considered the answer to said notice and the oral arguments of counsel; 
and being of the opinion that paragraph 2 of said order should be 
made more explicit, and having issued its order modifying paragraph 
2 of said order, now issues this its modified order to cease and desist: 

It is ordered, That respondent United Buyers Corporation, its offi- 
cers, directors, agents, representatives, and employees, do forthwith 
cease and desist from: 

1. Directly or indirectly, in any manner or form whatever, accept- 
ing from sellers any brokerage or commission, or any allowance, dis- 
count, or thing of value in lieu thereof, upon the purchase of com- 


+ Order published as modified by Commission order of same date, as follows: 

This matter came on to be heard before the Federal Trade Commission upon the motion 
of March 6, 1946, by the chief counsel and assistant chief counsel of the Commission for 
modification of the order to cease and desist entered in this proceeding on November 13, 
1941, and upon the order entered March 18, 1946, to show cause why said order should 
not be modified in the particulars set out in said motion; and the Commission haying 
considered the answer of respondent United Buyers Corp. to said order to show cause, haying 
heard the oral arguments of counsel in support of and in opposition to said motion, and 
being now fully advised, and it appearing to the Commission that said order to cease and 
desist should be made more explicit with respect to services or benefits provided through 
the expenditure of brokerage commissions, and more comprehensive with respect to the 
buyer respondents, but that the motion should be denied as to striking the excepting clause 
from the paragraph covering seller respondents : 

It is ordered, That the aforesaid motion of March 6, 1946, to modify the order to cease 
and desist entered in this proceeding on November 138, 1941, be, and the same hereby is, 
granted in all particulars except as to the striking from the paragraph directed to seller 
respondents of the final clause of such paragraph reading: 


“except in transactions in which United Buyers Corporation renders to them a bona fide 
selling service as their selling agent or broker, and does not act for or an behalf of, or 
under the direct or indirect control of, the purchasers in such transactions.” 


and that said order to cease and desist be, and the same hereby is, modified accordingly. 
It is further ordered That a modified order to cease and desist incorporating the 

modifications provided for in this order be issued and served upon respondents. 
Commissioner Mason not participating. 
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modities in interstate commerce, by itself, by any of its stockholders, or 
by any buyer for whom in fact, on whose behalf, or under whose direct 
or indirect control it acts. 

2. Directly or indirectly, in any manner or form whatever, trans- 
mitting, passing, or granting to buyers of commodities any brokerage 
or commission, or any allowance, discount, or thing of value in lieu 
thereof, received on such buyers’ purchases of commodities in inter- 
state commerce, either in the form of money or credits or in the form 
of services or benefits provided or furnished by respondent United 
Buyers Corporation through or by means of the use or expenditure 
ef any such brokerage fee, commission, compensation, allowance, or 
discount. 

lt is further ordered, That respondents, H. P. Lau Co., Bluffton 
Grocery Co., Lima-Kenton Grocery Co., S. Zollinger Co., William 
Edwards Co., and Copps Co., and all other stockholders in United 
Buyers Corp. prior to May 21, 1941, their officers, directors, agents, 
representatives, and employees, do forthwith cease and desist from 
accepting from the sellers of commodities or from respondent United 
Buyers Corp., through or by means of the use or expenditure of any 
any brokerage or commission, or any allowance, discount, or thing of 
value in leu thereof, upon their purchases of commodities in inter- 
state commerce, either in the form of money or credits or in the form 
of services or benefits provided or furnished by respondent United 
Buyers Corp., through or by means of the use or expenditure of any 
such brokerage fee, commission, compensation, allowance, or discount. 

It is further ordered, That respondents, Allison-Bedford Co., Blue 
Seal Products Co., Bordo Products Co., Champion Chemical Works, 
Cupples Co., Dean Milk Co., and J. B. Inderrieden Co., their officers, 
directors, agents, representatives, and employees, do forthwith cease 
and desist from paying or granting, directly or indirectly, to United 
Buyers Corp., any brokerage or commission, or any allowance or dis- 
count or anything of value as compensation in lieu thereof upon their 
sales of commodities in interstate commerce, except in transactions 
in which United Buyers Corp. renders to them a bona fide selling serv- 
ice as their selling agent or broker, and does not act for or on behalf of, 
or under the direct or indirect control of, the purchasers in such trans- 
actions. : 

It is further ordered, That the complaint herein be, and hereby is, 
dismissed as to: 

1. Respondent Arthur E. Koeniger. 

2. Respondent Eli P. Gale. 

3. Respondent Helen M. Driscoll. 
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4, Respondent Angelus Campfire Co. 

Respondent, Arthur E. Koeniger, is deceased; respondent, Eli P. 
Gale and Helen M. Driscoll, have resigned their offices and positions 
with the United Buyers Corp. and there is no indication that they are 
likely to resume their previous employment with it; and the record 
does not show that respondent Angelus Campfire Co., a seller-respond- 
ent, has paid any brokerage or commissions to United Buyers Corp. 

It is further ordered, That the respondents, except those as to whom 
the complaint is dismissed, shall file with the Commission, within sixty 
(60) days after service upon them of this order, a report in writing 
setting forth in detail the manner and form in which they have com- 
plied with this order. 

Commissioner Mason not participating. 
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McKINLEY-ROOSEVELT, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5272. Complaint, Feb. 3, 1945—Decision, June 25, 1947 


Where a corporation and three individuals, who were president and treasurer, 
secretary, and director thereof, and who formulated its policies and con- 
trolled and directed its activities; engaged in the interstate sale and distri- 
bution of courses of study and instruction in numerous subjects, including 
(as listed under the caption “Departments” on the corporate letterhead— 
which also displayed the legend “Chartered by the State of Illinois as an 
educational institution”) “Law and Letters, Public Health, Architecture, 
Engineering, Mathematics, Agriculture, Psychology, Accounting, Philosophy, 
Education, Sociology, Statistics, Chemistry, Theology, Business, Physics, 
Speech”; and in carrying on said business from a three-room office, in charge 
of the corporation’s aforesaid president and treasurer, who had some six 
girl employees doing the clerical and stenographic work under her supervi- 
sion, and who, although referred to in some of the advertising as “Dr.” had 
no academic degree of any kind; 

Making use of a teaching method under which a student was supplied with a 
standard textbook, together with sets of questions covering the various 
chapters, sometimes purchased by the school from outside sources and some- 
times prepared by the instructors (of whom there were two full-time and 
four part-time), who checked and graded the answers sent in, and returned 
them to the student together with criticism and suggestions ; 

(a) Represented, through advertising material including letters, preces: eata- 
logs, and pamphlets sent to those replying to such typical advertisements 
as “STUDY AT HOME with a chartered educational institution, courses in 
Art; Sciences; Philosophy ;” etc., ete., that it was an educational institu- 
tion of higher learning authorized to confer academic degrees recognized 
by other institutions of higher learning and by the United States Civil Serv- 
ice Commission and prospective employers; and emphasized throughout its 
said advertising the academic degrees awarded by it to its graduates, and 
frequently sent to prospective students a facsimile of a diploma showing 
that the degree of ‘Doctor of Philosophy” was awarded by the corporation 
to the person named therein ; 

(b) Represented, as aforesaid, that it maintained separate departments for 
many of its courses of study, and that its said courses were superior or equal 
to those offered by resident colleges and universities; and 

(c) Represented, through its practice of granting or conferring so-called de- 
grees, that it was an institution of higher learning and that such degrees 
possessed academic value and were recognized in the educational field ; 

The facts being it was actually a correspondence school which, as aforesaid, 
operated from a three-room office, and while, like other correspondence 
schools, it might serve a useful purpose, it clearly was not an institution 
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of higher learning; its faculty consisted of two full-time instructors who 
held the Degrees of Bachelor of Science and Doctor of Jurisprudence, and 
Bachelor of Arts and Master of Science, respectively, and of four part-time 
instructors, one of whom was a practicing attorney and three of whom— 
with the Degree of Bachelor of Science, and also in the case of two, the De- 
gree of Master of Science—were practicing engineers in Chicago; its so- 
called degrees were worthless from an academic viewpoint and accorded no 
recognition in the educational world; they would not be recognized by said 
Civil Service Commission or any prospective employer with knowledge of 
the facts; it maintained no “Departments” as understood in educational 
circles; and its courses were in nowise equal to those offered by resident 
colleges and universities; and 

Where three other corporations, which were similarly engaged and controlled by 
the same individuals, but which, following the organization of the corpora- 
tion above referred to, after the Commission’s cease and desist order in 
McKinley-Roosevelt College of Arts and Sciences (Docket 3571, April 23, 
1940, 30 F. T. C. 1052)—operated by the president of said corporation herein 
first referred to, and her late husband—discontinued their advertising and 
sales efforts and left the operation of the business to their said successor 
corporation— 

(d@) Falsely represented, in their contracts with students who had already en- 
‘rolled, through continued use of their corporate names which included the 
words “Foundation,” “College,” and “University,” that the particular cor- 
poration was a foundation, college, or university; and 

(e) Represented, through the granting or conferring of so-called degrees under 
said corporate names and upon such students, that such degrees possessed 
academic value and were recognized in the educational field ; 

When in fact none of said corporations was an institution of higher learning but, 
like their aforesaid successor, were merely correspondence schools, and their 
so-called degrees were wholly without value; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true and thereby induce its purchase of their said course of study and 
instruction : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


In a proceeding in which four corporations and three individuals, as officers 
thereof, were charged with certain unfair and deceptive acts and practices, 
and in which it was found, as respects three of said corporations, and said 
individuals, that they had made false and misleading representations as to 
their status and activities as higher institutions of learning, and as to the | 
value and validity of so-called degrees conferred by them, as hereinabove set 
forth, the Commission was of the opinion and found that certain additional 
charges in the complaint, including alleged misleading use of the letters 
“Ph. D.” and others, preceding or following some of the names of officers and 
individuals referred to and listed in their advertising literature, and certain 
alleged misleading references to their so-called “Advisory Personnel,” were 
not sustained by the record ; and that none of the charges were thus sustained 
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as to said fourth corporation, and that the complaint should be dismissed 
with respect thereto. 
Before Mn. George Biddle, trial examiner. 
Mr. William L. Pencke for the Commission. 
Mr. Fleming D. Hedges and Mr. William R. Peacock, of Chicago, 
Iil., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that McKinley-Roosevelt, 
Ine., a corporation; McKinley-Roosevelt Foundation, a corporation; 
McKinley-Roosevelt Schools, Inc., a corporation ; McKinley-Roosevelt 
Graduate College, a corporation; McKinley-Roosevelt. University, a 
corporation ; and Jessie M. Taylor; William R. Peacock; and Lozier 
D. Warner, individually and as officers of each of said corporations, 
hereinafter referred to as respondents, have violated the provisions of 
said Act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondents, McKinley-Roosevelt, Inc., McKinley- 
Roosevelt Foundation, McKinley-Roosevelt Schools, Inc., McKinley- 
Roosevelt Graduate College, McKinley-Roosevelt University, are cor- 
porations, organized, existing and doing business under and by virtue 
of the laws of the State of Illinois, the office and principal place of 
business of each corporation being located at 4610 Sheridan Road, 
in the city of Chicago, State of Illinois. 

Respondents, Jessie M. Taylor, William R. Peacock, and Lozier D. 
Warner, are individuals and president and treasurer, secretary, and 
director, respectively of each of said corporations and formulate, 
control and direct all policies and activities of said corporations. 

Said respondents are now, and have been for many years last past, 
engaged in the sale and distribution in commerce between and among 
the various States of the United States and foreign nations of courses 
of study and instruction in numerous subjects in the arts and sciences, 
including, among many others, engineering, agriculture, psychology, 
education, chemistry, business, theology, letters, sociology, and law, 
all of which are pursued by correspondence through the medium of the 
United States mails. Respondents in the course and conduct of said 
business, during the time aforesaid, caused and do now cause their said 
courses of study and instruction to be transported from their said place 
of business in Illinois to the purchasers thereof located in the several 
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States of the United States, other than the State of Illinois, in the ; 
District of Columbia, and in foreign nations. ; 

Par. 2. There is now, and has been at all times hereinafter men- 
tioned, a course of trade in said courses of instructions so sold and 
distributed by the respondents in commerce between and among the 
various States of the United States, in the District of Columbia, and 
foreign nations. 

Par. 3. In the course and conduct of their business ‘as aforesaid, 
respondents are now, and for many years last past have been, in sub- ~ 
stantial competition with other corporations and with individuals, 
partnerships and firms engaged in the sale and distribution of similar 
correspondence courses of instruction in commerce between and among 
the various States of the United States, in the District of Columbia, 
and foreign nations. 

Par. 4. In the course and conduct of their business, respondents, by 
means of advertisements in magazines having a national circulation, 
and of catalogs, circulars, and circular letters mailed to purchasers 
and prospective purchasers of their said courses of instruction, have 
made and are making many false and misleading statements and repre- 
sentations regarding their said courses of study. Typical of the ad- 
vertisements published as aforesaid is the following: 


STUDY AT HOME 


With a Chartered Educational Institution Courses in ENGINEERING: Blec- 
trical, Civil, Mechanical, Drafting, Architectural, Steam, Aeronautical, Radio, 
Structural, Mining, Industrial, Highway, Petroleum, Marine, Chemical. Courses 
in ARTS AND SCIENCES : Philosophy ; Education ; Letters ; Public Health ; Med- 
ical Jurisprudence; Psychology; Sociology ; Physics; Chemistry ; Geology; Pol. 
Science; Theology; Law; Business and Commerce; Accounting; Mathematics; 
Statistics ; Agriculture. 

McKinley-Roosevelt Incorporated, 4610-AC, Sheridan Road, Chicago. 


The letterhead of respondent McKinley-Roosevelt, Incorporated, 
bears the following heading: 


Chartered by the State of Illinois as 
an Educational Institution 


Officers Departments 
J. M. Taylor Law and. Letters 
President Public Health 
Lozier D. Warner Architecture 
Educational Director Engineering 
William R. Peacock Mathematics 
Secretary Agriculture 
Psychology 
Accounting 


Philosophy 
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Education 
Sociology 
Statisties 
Chemistry 
Theology 
Business 
Physics 
Speech 


In circular letters, leaflets, catalogs, and pamphlets, respondents 
make many representations purporting to describe said school and its 
facilities and equipment. Among and typical of such representa- 
tions and statements are the following: 


McKinley-Roosevelt, Incorporated, is authorized to confer appropriate degrees 
and diplomas upon students who have duly completed prescribed courses in var- 
ious fields of learning, including engineering, the physical, biological and social 
sciences, and the humanities. ; 

It is a regularly organized, properly conducted, high-grade Educational 
Institution. 

Superior Opportunities Offered by Home Study * * * they have led, also, 
to the development of the most helpful teaching methods and of a highly trained 
teaching force. 

The courses offered by this institution, leading to a degree are in every case 
sufficiently complete and comprehensive and cover a sufficient number of subjects 
in the particular branch of higher learning. They are equal to, and in many 
cases superior to similar courses given in resident colleges and universities. 
That is why we award degrees to our graduates. 

* * * booklet, “Hyvidence of Results,’ should convince any employer that 
our graduates possess an education equal to that afforded by the best resident 
colleges and universities. 


A booklet entitled, “Evidence of Results of Home Study Instruc- 
tion,” contains many representations and statements with respect to 
the degrees purported to be held by its officers and faculty members 
and the merit and recognition of the degrees conferred by respondents 
on their graduates. Typical thereof are the following: 


As a graduate of three European universities and until recently a Consul 
General of some fourteen years’ standing, I feel that I have been in a position to 
appreciate to the full the very high standard of the McKinley-Roosevelt graduate 
course in Political Science, which far surpasses anything I have hitherto met. 
The BCL degree is an inconceivably useful course and should be the means of 
preventing those who hold it from many heavy pecuniary losses resulting from a 
lack of knowledge of Business Law. 


Dr. J. M. Taylor, 
McKinley-Roosevelt, Incorporated, 
Chicago, Illinois. 
* * %* Wurthermore, the courses offered by you and your methods and 
procedure of Home Study Instruction are equivalent to that of resident school 
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work. These statements are based on the premise of my present position in that 
I am working with engineers that have graduated from some of the leading 
universities of this country and accordingly my work and rating are as good 
as, if not better than (in some cases) those of my fellow engineers. 

* * * J wish to say that the degrees conferred by you must be recognized 
as attainments of the highest standard for the reason that my present position 
with the Federal Government is due to the rating that the Civil Service Commis- 
sion gave my application which was based on the qualifications that I presented 
as to my education and experience. 

Already I have derived great value from being able to say to a prospective em- 
ployer that I.am a holder of an A. B. Degree. 

Positions that a decade ago were filled by high school graduates are now 
strictly reserved for those with a college education. Hach year educational 
requirements of employers become more exacting and even graduates of ac- 
credited universities with Bachelor Degrees are learning that they too must 
secure a Master’s or Doctor’s degree to advance in their chosen profession. 

I believe that this course is most complete and equals any resident college 
course in existence. 

In respondents’ said catalogs, booklets, and otherwise the names 
of some of the individuals connected with respondents’ business as 
officers or employees are followed by letters designating academic 
degrees and doctorates, and a number of individuals are listed under 
the caption of “Advisory Personnel.” 

Par. 5. By means of the foregoing statements and representations, 
and others of similar import not herein specifically set out, respondents 
represent and imply to the purchasing public that they are an educa- 
tional institution, recognized and accepted by other recognized and 
accredited institutions of higher learning as being duly qualified to 
teach all of the subjects embraced in the arts and sciences; that they 
are duly qualified and equipped to give competent instruction in engi- 
neering in all of its branches, and in all of the subjects of higher learn- 
ing usually taught at colleges and universities; that they maintain 
separate departments for many of the subjects of study offered by 
them; that they are authorized to issue and confer diplomas and 
degrees which are recognized and accredited by other reputable and ac- 
credited institutions of higher learning, including colleges and uni- 
versities ; that their teaching methods are equal, if not superior, to those 
of resident schools, colleges, and universities, and that their faculty is 
a highly trained teaching force competent and qualified to teach all 
of the subjects offered for study as listed in their catalog; that the 
degrees issued by them are recognized by prospective employers and by 
the United States Civil Service Commission as being recognized and 
accepted degrees ; and that the degree of doctor of philosophy follow- 
ing the names of some of the individuals listed in respondents’ adver- 
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tising literature is a degree conferred by recognized and accredited 
colleges and universities. 

Par. 6. In truth and m fact all of the statements and representa- 
tions as hereinabove set forth are grossly exaggerated, false, deceptive, 
and misleading. The business operated by respondents is not an edu- 
cational institution of higher learning as that term is generally under- 
stood in the educational world. By emphasizing in the manner afore- 
said that respondent McKinley-Roosevelt Incorporated is a chartered 
educational institution authorized to confer degrees, respondents rep- 
resent and imply that it is an accredited educational institution and 
that its diplomas and degrees are recognized by accredited universities 
and colleges. In truth and in fact, while the several corporate respond- 
ents have obtained charters from the State of Illinois authorizing them 
to operate as an educational institution and to confer degrees, such 
degrees are not recognized or accredited by any other reputable insti- 
tution of learning. Respondents in failing to apprise purchasers and 
prospective purchasers of their said courses of study that the degrees 
conferred by them are not recognized as aforesaid, mislead and deceive 
such purchasers and prospective purchasers into the belief that they 
receive credit for work done at respondents’ school in universities and 
colleges when such is not the case. 

The letters “Ph. D.” and others preceding or following some of the 
names of officers and individuals, implying that said individuals possess 
the degree of doctor of philosophy, is false and misleading in that such 
degrees were in fact conferred upon said persons by the respondent 
school and are not recognized as valid degrees by any reputable and ~ 
duly qualified educational institution. 

In truth and in fact the designation of departments is misleading 
in that it implies that respondents’ business contains various separate 
departments devoted to the subjects listed under said heading. In 
truth and in fact the business is conducted by respondents from an 
office and certain individual respondents among them purport to 
teach all of the subjects listed in said catalog. With the exception of 
Lozier D. Warner, the persons named as members of the advisory per- 
sonnel are not regularly employed by respondents, but are principally 
engaged in pursuits other than that of teaching or operating respond- 
ents’ business. Neither the respondents nor any individuals of the 
Advisory Personnel are qualified by training, education, or experience 
properly and competently to teach the numerous subjects in the arts 
and sciences described in respondents’ catalog. 

The representation and implication that respondents’ school and de- 
grees are recognized by employers and the United States Civil Service 
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Commission as being accredited and of equal merit with recognized 
resident colleges and universities is false and grossly misleading for 
the reason that respondents do not maintain an institution of higher 
learning possessing necessary equipment consisting of libraries, class- 
rooms and an adequate faculty of duly qualified instructors in the 
specific subjects purported to be taught by respondents. 

Par. 7. In the course and conduct of their business as aforesaid, re- 
spondents employ the corporate names McKinley-Roosevelt Graduate 
College, McKinley-Roosevelt Foundation, and McKinley-Roosevelt 
University in corresponding with purchasers of their respective courses 
of study and thereby represent and imply that the business conducted 
by them is that of a university, college, or educational foundation. 
The use of the words college and university describing respondents’ 
correspondence school is false and misleading in that it creates the 
impression in the minds of a part of the public desiring to obtain an 
education by correspondence and academic degrees that respondents 
are operating and conducting a college or university, which terms are 
generally accepted and understood to mean an educational institution 
of higher learning with the power to confer degrees and with a resi- 
dent faculty of learned persons devoting their full time to act as in- 
structors in various branches of learning which include the liberal 
arts and sciences, and which instructors are especially qualified by 
training and the possession of degrees from recognized educational 
institutions to teach the specific subjects offered to respondents’ 
students. 

In truth and in fact the business operated by respondents under the 
several corporate names hereinabove set forth is not an educational 
institution of higher learning. 

The use of the word foundation in the corporate name McKinley- 
Roosevelt Foundation is false and misleading in that it implies the 
existence of a substantial fund of money or the income therefrom 
which is intended to be expended in the operation of an educational 
institution. 

In truth and in fact there is in existence no fund or foundation as 
that term is generally understood, but said word is merely employed 
by respondents as a trade name. 

Par. 8. The false, misleading, and deceptive practices as hereinabove 
described all have a tendency and capacity to and do induce prospec- 
tive purchasers to subscribe to respondents’ courses of study in the 
erroneous and mistaken belief that the representations and state- 
ments made by respondents as hereinabove set forth are true. 
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Par. 9. There are among competitors of respondents many who 
truthfully represent the character of their schools and the accomplish- 
ments and attainments of their teaching personnel, and who do not 
in any other manner unfairly and untruthfully represent their method 
of doing business. 

Par. 10. Each and all of the false and misleading statements and 
representations made by the respondents, as hereinabove set out, are 
calculated to, and do have a tendency and capacity to lead a sub- 
stantial portion of the purchasing public into the erroneous and 
mistaken belief that said representations are true. Further, as a 
direct consequence of such mistaken and erroneous beliefs, induced by 
the aforesaid acts and representations of respondents, a substantial 
number of the public has purchased respondents’ courses of instruc- 
tion, with the result that trade has been unfairly diverted to the 
respondents from other corporations, individuals and firms likewise 
engaged in the business of selling correspondence courses of instruction 
who truthfully advertise and represent their schools and who do not 
hold themselves out to be universities, colleges, or foundations. As 
a result thereof injury has been, and is now being, done by respondents 
to competition In commerce among and between the various States of 
the United States. 

Par. 11. The aforesaid acts and practices of respondents are all to 
the prejudice of the public and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines 4's To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 3, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices in commerce in violation of the provisions of that act. After 
the filing by respondents of their answer to the complaint, testimony 
and other evidence were introduced before a trial examiner of the 
Commission theretofore duly designated by it, and such testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
consideration by the Commission upon the complaint, answer, testi- 
mony, and other evidence, report of the trial examiner and the excep- 
tions thereto, briefs in support of and in opposition to the complaint, 
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and oral argument; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondents, McKinley-Roosevelt, Inc., McKinley- 
Roosevelt. Foundation, McKinley-Roosevelt Schools, Inc., McKinley- 
Roosevelt Graduate College, and McKinley-Roosevelt University, are 
corporations organized and existing under and by virtue of the laws 
of the State of Illinois. Of these corporations McKinley-Roosevelt, 
Inc.; is the only one actively engaged in business at the present time, 
its office and principal place of business being located at 4610 Sheridan 
Road, Chicago, Ill. This address is also the mailing address of the 
other corporations. 

Respondents, Jessie M. Taylor, William R. Peacock, and Lozier D. 
Warner, are individuals and are president and treasurer, secretary, 
and director, respectively, of each of the corporate respondents. 
‘These individual respondents formulate the policies and control and 
direct the activities of respondent McKinley-Roosevelt, Inc. They 
likewise formulated the policies and controlled and directed the activi- 
ties of the other corporations during the time such corporations were 
actively engaged in business. 

Par. 2. Respondent McKinley-Roosevelt, Inc., is now, and all of 
the corporate respondents have been, engaged in the sale and distribu- 
tion of correspondence courses of study and instruction in numerous 
subjects. Respondent McKinley-Roosevelt, Inc., causes, and all of the 
corporate respondents have caused, their courses of study and in- 
struction, when sold, to be transported from their places of business 
in the State of Illinois to purchasers thereof located in various other 
States of the United States, in the District of Columbia, and also in 
foreign countries. Respondent McKinley-Roosevelt, Inc., maintains, 
and all of the corporate respondents have maintained, a course of trade 
in their courses of study and instruction in commerce between and 
among the various States of the United States, in the District of 
Columbia, and between the United States and foreign countries. 

Par. 3. For the purpose of inducing the purchase of its courses of 
study and instruction, respondent, McKinley-Roosevelt, Inc., inserts 
advertisements in various magazines having circulation throughout 
the United States. Of such advertisements the following is typical: 
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WITH A CHARTERED EDUCATIONAL INSTITUTION 


Courses in Art; Sciences; Philosophy ; Education; Psychology ; Public Health; 
Medical Jurisprudence; Sociology ; Physics; Chemistry ; Pol. Science; Theology ; 
Law; Business Training; Accounting; Mathematics; Statistics; Agriculture; 
Hlectrical, Mechanical, Civil, Structural, Diesel, Architectural, Mining, Drafting, 
Aeronautical, Radio, Highway, Marine, Geology, Petroleum, Industrial, Chemical 
Engineering. McKinley-Roosevelt Incorporated, 4610 HC Sheridan Road, Chi- 
cago (Comm. Ex. 4-A). 


To those persons answering such advertisements, said respondent 
sends various pieces of advertising material, including letters, circu- 
lars, catalogs, and pamphlets. Said respondent’s letterhead carries, 
in connection with its corporate name, the legend, “Chartered By The 
State of Illinois As An Educational Institution.” The letterhead 
also lists, under the caption “Departments,” the following: “Law and 
Letters, Public Health, Architecture, Engineering, Mathematics, Agri- 
culture, Psychology, Accounting, Philosophy, Education, Sociology, 
Statistics, Chemistry, Theology, Business, Physics, Speech.” 

Among the various statements contained in the advertising material 
are the following: 


McKinley-Roosevelt, Incorporated, * * * is authorized to confer appro- 
priate degrees and diplomas upon students who have duly completed prescribed 
courses in yarious fields of learning, including engineering, the physical, biologi- 
eal and social sciences, and the humanities (Comm. Hx. 2—A). 

It is a regularly organized, properly conducted, high-grade Educational Insti- 
tution (Comm. Ex. 1, p. 6). 

Superior Opportunities Offered by Home Study * * * ‘They have led, also, 
to the development of the most helpful teaching methods and of a highly trained 
teaching force (Comm. Ex. 6, p. 3). 

The courses offered by this institution, leading to a degree, are in every case 
sufficiently complete and comprehensive and cover a sufficient number of subjects 
in the particular branch of higher learning. They are equal to, and in many 
cases superior to similar courses given in resident colleges and universities. 
That is why we award degrees to our graduates (Comm. Hx. 11-B). 

* * * booklet, “Evidence of Results,” should convince any employer that 
our graduates possess an education equal to that afforded by the best resident 
colleges and universities (Comm. Ex. 16). 


Respondent McKinley-Roosevelt, Inc., also uses as a part of its 
advertising material copies of testimonial letters addressed to it by 
individuals who have taken its courses of study. Among the state- 
ments appearing in such letters are the following: 


As a graduate of three Huropean universities and until recently a Consul 
General of some fourteen years standing, I feel that I have been in a position to 
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appreciate to the full the very high standard of the McKinley-Roosevelt graduate 
course in Political Science, which far surpasses anything I have hitherto met. 
The BCL degree is an inconceivable (sic) useful course and should be the means 
of preventing those who hold it from many heavy pecuniary losses resulting from 
a lack of knowledge of Business Law (Comm. Hx. 12). 


Dr. J. M. Taylor, 
McKinley-Roosevelt, Incorporated, 
Chicago, Illinois. 

* * * Wurthermore, the courses offered by you and your methods and 
procedure of Home Study Instruction are equivalent to that of resident school 
work. These statements are based on.the premise of my present position in that 
I am working with engineers that have graduated from some of the leading univer- 
sities of this country and accordingly my work and rating are as good as, if not 
better than (in some cases) those of my fellow engineers. 

* * * J wish to say that the degrees conferred by you must be recognized 
as attainments of the highest standard for the reason that my present position 
with the Federal Government is due to the rating that the Civil Service Com- 
mission gave my application which was based on the qualifications that I pre- 
sented as to my education and experience (Comm. Ex. 10, p. 7). 

Already I have derived great value from being able to say to a prospective 
employer that I am a holder of an A. B. Degree (Comm. Ex. 10, p. 11). 

Positions that a decade ago were filled by high school graduates are now strictly 
reserved for those with a college education. Hach year educational requirements 
of employers become more exacting and even graduates of accredited universities 
with Bachelor Degrees are learning that they too must secure a Master’s or 
Doctor’s degree to advance in their chosen profession (Comm. Hx. 8, p.-7). 

I believe that this course is most complete and equals any resident college course 
in existence (Comm. Ex. 10, p. 31). 


Throughout its advertising McKinley-Roosevelt, Inc., emphasizes 
the matter of the academic degrees awarded by it to its graduates. In 
addition to the references to degrees in its other advertising, the school 
frequently sends to prospective students a facsimile of a diploma show- 
ing that the degree of “Doctor of Philosophy” was awarded by it to the 
person named therein. 

Par. 4. Through the use of this advertising material, respondent 
McKinley-Roosevelt, Inc., has represented, directly or by implication, 
that it is an educational institution of higher learning, authorized 
to confer academic degrees which are recognized by other institutions 
of higher learning and by the United States Civil Service Commission 
and prospective employers; that it maintains separate departments 
for many of its courses of study; and that its courses of study are 
superior or equal to those offered by resident colleges and universities. 
Said respondent’s practice of granting or conferring so-called degrees 
constitutes within itself a representation that respondent is an institu- 
tion of higher learning and that such degrees possess academic value 
and are recognized in the educational field. 
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Par. 5. All of these representations are erroneous and misleading. 
McKinley-Roosevelt, Inc., is in no sense an institution of higher learn- 
ing. Actually, it is a correspondence school which is operated from 
an office comprised of three rooms. It has no resident student body, 
no laboratory, and practically no library. Respondent, Mrs. Jessie 
M. Taylor, is in charge of the office and has some six girl employees 
working under her supervision. These girls do the clerical and steno- 
graphic work. Although referred to in some of the advertising as 
“Dr.” Taylor, Mrs. Taylor has no academic degree of any kind. The 
school’s faculty has been materially strengthened during recent years. 
The present faculty consists of two full-time and four part-time in- 
structors. The full-time instructors are respondents, William R. Pea- 
cock and Lozier D. Warner. Mr. Peacock holds the degrees of bachelor 
of science and doctor of jurisprudence. Mr. Warner holds the de- 
grees of bachelor of arts and master of science. Three of the four 
part-time instructors are practicing engineers in the city of Chicago. 
All of the three hold the degree of bachelor of science and two of them 
also have the degree of master of science. These three instructors 
teach the engineering courses. The fourth part-time instructor is a 
practicing attorney in Chicago, who teaches the law courses. 

The teaching method employed is essentially the same for all sub- 
jects. The student is supplied by the school with a standard text 
book, together with sets of questions covering the various chapters in 
the book. Sometimes these questions are purchased by the school 
from outside sources and sometimes they are prepared by the instruc- 
tors. When the student sends in the answers to the questions the an- 
swers are checked and graded by the intructor and returned to the 
student, together with the instructor’s criticism and suggestions. 

While the school, like other correspondence schools, may serve a 
useful purpose, clearly it is not an institution of higher learning and 
any attempt by it to so represent itself or to confer academic degrees 
is misleading. Such so-called degrees are in fact worthless from an 
academic viewpoint; they are accorded no recognition whatever in the 
educational world. Nor would the purported degrees be recognized 
by the United States Civil Service Commission, or by any prospective 
employer having knowledge of the factsin regard tothem. The school 
maintains no “departments,” as that term is understood in educational 
circles. Its courses of study and instruction are in no way equal to 
those offered by resident colleges and universities. 

Par. 6. Respondent, McKinley-Roosevelt, Inc., was organized in 
1941, soon after the Commission issued its order in a proceeding against 
a corporation known as McKinley-Roosevelt College of Arts and 
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Sciences (D. 3571). This corporation was operated by respondent 
Jessie M. Taylor and her husband, Walter Raleigh Taylor, now de- 
ceased. After respondent McKinley-Roosevelt, Inc., was organized 
the other corporate respondents in the present proceeding discon- 
tinued their advertising and sales efforts and left the operation of 
the business to McKinley-Roosevelt, Inc. However, in their contacts 
with students who had already enrolled, respondents McKinley-Roose- 
velt Foundation, McKinley-Roosevelt Graduate College and McKin- 
ley-Roosevelt University continued to use their corporate names, in- 
cluding the words “Foundation,” “College,” and “University,” and 
in some cases they also proceeded under such corporate names to 
confer so-called degrees upon such students. 

As in the case of McKinley-Roosevelt, Inc., the practice of these 
three respondents of granting or conferring so-called degrees con- 
stituted within itself a representation that such degrees possessed 
academic value and were recognized in the educational field. Actually, 
none of these respondents was an institution of higher learning. They, 
like their successor McKinley-Roosevelt, Inc., were merely corre- 
spondence schools and they operated in substantially the same manner 
as McKinley-Roosevelt, Inc. The so-called degrees conferred by them 
were wholly without value and were not recognized in the educational 
field. 

The use by respondent McKinley-Roosevelt Graduate College of 
the word “College” in its corporate name was misleading and de- 
ceptive in that it constituted a representation that this respondent 
was a college. Likewise, the use by respondent McKinley-Roosevelt 
University of the word “University” in its corporate name was mis- 
leading and deceptive in that it constituted a representation that this 
respondent was a university. Neither of these respondents was in 
fact a college or university. 

The use by respondent McKinley-Roosevelt Foundation of the word 
“Foundation” in its corporate name was misleading and deceptive 
in that it constituted a representation that this respondent was a 
foundation, when such was not the fact. 

Par. 7. While the complaint contained certain other charges against 
the respondents, the Commission is of the opinion and finds that such 
additional charges are not sustained by the record. As to respondent 
McKinley-Roosevelt Schools, Inc., the Commission finds that none 
of the charges in the complaint are sustained by the record, and that 
the complaint should be dismissed as to this respondent. As used 
hereinafter, the word respondents will not include this corporation. 
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Par. 8. The use by respondents of the misleading and deceptive 
representations herein set forth has the tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such representations are 
true, and the tendency and capacity to cause such portion of the 
public to purchase respondents’ courses of study and instruction as a 
result of such erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all 
to the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, testimony and other evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, report 
of the trial examiner and the exceptions thereto, briefs in support 
of and in opposition to the complaint, and oral argument, and the 
Commission having made its findings as to the facts and its conclusion 
that certain of the respondents have violated the provisions of the 
Federal Trade Commission Act: 

1. Zt is ordered, That respondent, McKinley-Roosevelt, Inc., a 
corporation, and its officers, and respondents Jessie M. Taylor, William 
R. Peacock and Lozier D. Warner, individually and as officers of said 
corporation, and respondents’ agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of courses of study and 
instruction in commerce, as “commerce” is defined in the Federal 
Trade ‘Commission Act, do forthwith cease and desist from: 

(a) Representing, through the granting or conferring of so-called 
degrees or by any other means, that said corporation is an institution 
of higher learning authorized to confer degrees possessing academic 
value and recognized in the educational field. 

(6) Representing, directly or by implication, that purported de- 
grees granted or conferred by said corporation are recognized by the 
United States Civil Service Commission or by employers or prospective 
employers. ; 
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(c) Representing, directly or by implication, that said corporation 
maintains separate departments for its courses of study. 

(d) Representing, directly or by implication, that said corporation’s 
courses of study are superior or equal to those offered by resident 
colleges or universities. 

2. It is further ordered, That respondent, McKinley-Roosevelt Uni- 
versity, a corporation, and its officers, and respondents, Jessie M. 
Taylor, William R. Peacock, and Lozier D, Warner, individually and 
as officers of said corporation, and respondents’ agents, representatives 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale and distribution of courses 
of study and instruction in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

(a) Representing, through the granting or conferring of so-called 
degrees or by any other means, that said corporation is an institution 
of higher learning authorized to confer degrees possessing academic 
value and recognized in the educational field. 

(6) Using the word “University,” or any simulation thereof, as a 
part of said corporation’s corporate or trade name, or otherwise repre- 
senting, directly or by implication, that said corporation is a university. 

3. It ts further ordered, That respondent McKinley-Roosevelt 
Graduate College, a corporation, and its officers, and respondents Jessie 
M. Taylor, William R. Peacock, and Lozier D. Warner, individually 
and as officers of said corporation, and respondents’ agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution of 
courses of study and instruction in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

(a) Representing, through the granting or conferring of so-called 
degrees or by any other means, that said corporation is an institution 
of higher learning authorized to confer degrees possessing academic 
value and recognized in the educational field. 

(6) Using the word “College,” or any simulation thereof, as a part 
of said corporation’s corporate or trade name, or otherwise represent- 
ing, directly or by implication, that said corporation is a college. 

4. It is further ordered, That respondent, McKinley-Roosevelt 
Foundation, a corporation, and its officers, and respondents, Jessie M. 
Taylor, William R. Peacock, and Lozier D. Warner, individually and 
as officers of said corporation, and respondents’ agents, representatives 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale and distribution of courses 
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of study and instruction in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from : 

(a) Representing, through the granting or conferring of so-called 
degrees or by any other means, that said corporation is an institution 
of higher learning authorized to confer degrees possessing academic 
value and recognized in the educational field. 

(6) Using the word “Foundation,” or any simulation thereof, as a 
part of said corporation’s corporate or trade name, or otherwise rep- 
resenting, directly or by implication, that said corporation is a founda- 
tion. 

5. Lt ts further ordered, That the complaint herein be, and it hereby 
is, dismissed as to respondent McKinley-Roosevelt Schools, Inc. 

6. [tis further ordered, That all of the respondents named in para- 
graphs 1, 2, 3 and 4 above shall, within 60 days after service upon 
them of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which they have complied with 
this order. 
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WATTS-WAGNER CO., INC., ALLEN P. WAGNER AND 
WILLIAM W. WAGNER 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5005. Complaint, July 15, 1943—Decision, June 27, 1947 


The word “weld,” when used in relation to metals, is generally defined as a 
localized union or consolidation of metals, and is so understood in metal 
industries and by the public. 


A weld is usually employed to make a joint that is expected to have strength 
and transmit stress, and can be made by a number of processes. Thus in 
some instances metals may be heated to temperatures below their fusion 
temperatures and consolidation brought about by pressure; in others metals 
may be heated to or above fusion temperature, followed by the application 
of pressure; and in still others metals may be fused at the surfaces to be 
joined by the application of heat with or without the application of fused 
metal from a filler rod but without the application of pressure. 


Where a corporation and two individuals, who were officers thereof, engaged in 
the interstate sale and distribution to automotive jobbers and dealers who 
resold largely to garages and other auto repair shops and the consuming 
public, of their “Perma-Weld” liquid compound for use in repairing cracks 
in cylinder heads, water jackets, and various parts of automotive engines 
and other machinery, which set or hardened upon exposure to air and mild 
heat, and was intended to fill or plug cracks or small holes in articles of 
metal; through use of said designation, and through advertisements in period- 
icals, circulars, and other advertising materials— 

(a) Falsely represented, directly or by implication, that their said product, when 
used as directed, would cause a union, consolidation, or fusion of the cracked 
or damaged parts of engines and other machinery, such as would be accom- 
plished by a welding process; and, 

(6) Represented further, falsely, that repairs made by use thereof were such 
as would result from use of a welding or fusing process, and, through use 
of the prefix “Perma-” as a part of their said designation, that such repairs 
would be lasting and constituted a permanent weld; 

‘The facts being that their said product would not accomplish a weld, it did not, 
as made clear by testimony of an expert witness from the Bureau of Stand- 
ards, fasten broken pieces of metal together in a substantial way which 
would withstand any material stress or vibration; process involved in use 
thereof differed from the so-called “cold welding process”’—to which they 
called attention—in which use of such a sealer constitutes an incidental 
part and in which cracked parts are held together by bolts: and there was, 
therefore, no proper basis for representation of permanency ; 

With capacity and tendency to mislead and deceive a substantial portion of the 


purchasing public into the erroneous belief that such representations were 
true: 
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Held, That such acts and practices were all to the prejudice and injury of the 
public and constituted unfair and deceptive acts and practices in commerce, 


In a proceeding in which it was alleged that respondents misleadingly applied 
the designation “Perma-Weld” to a liquid sealing compound offered and 
sold for use in repairing cracks in cylinder heads, water jackets and various 
parts of automotive engines and other machinery, and thereby and otherwise 
falsely represented, directly and by implication, that their said product 
would cause a union, consolidation or fusion of the cracked or damaged 
parts such as would be accomplished by a welding process, the Commission 
made no finding as to the term “cold welding,” as described in a pamphlet 
issued by the Office of Defense Transportation, nor as to its meaning to the 
general public, since respondents did not use that term in describing their 
product, as shown by the record, which further disclosed that use of such 
a product or sealer as respondent’s, constituted an incidental part of the 
so-called “cold welding” process, under which cracked parts are held together 
by bolts and not by sealer product only. 


As respects the form of corrective action in a proceeding in which the word “weld” 
was used as part of the designation of a liquid sealer compound which did 
not accomplish, as thereby represented and implied, a localized union or con- 
solidation of metals resulting in permanent and lasting repairs, expected to 
have strength and transmit stress, the Commission was of the opinion that 
said word could not be properly qualified, because any attempt so to do would 
merely result in contradicting the ordinary meaning thereof. 


Before Mr. John L. Hornor and Mr. Randolph Preston, trial ex- 
aminers. 

Mr. John M. Russell for the Commission. 

Mr. Irving Davis, Mr. Samuel Hassen and Mr. Irving Seidman, of 
New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Watts-Wagner Co., 
Inc., a corporation, Allen P. Wagner and William W. Wagner, in- 
dividually and as officers of Watts-Wagner Co., Inc., a corporation, 
hereinafter referred to as respondents, have violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondent, Watts-Wagner Co., Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of New York. Respondents, Allen P. Wagner 
and William W. Wagner, are president and secretary respectively 
of the corporate respondent and formulate, control, and direct its 
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policies, acts and practices. Respondent's office and principal place 
of business is at 109-123 West Sixty-fourth Street in the city of New 
York in said State. 

Par. 2. Respondents, Watts-Wagner Co., Inc. and Allen P. Wagner 
and William W. Wagner, individually and as officers of said corporate 
respondent are now and have been for more than 2 years last past 
engaged in the business of selling and distributing a certain compound 
designated by them “Perma-Weld” for use in repairing water jackets, 
cylinders, or other metal parts of machinery. Respondents caused 
said product when sold by them to be transported from their afore- 
said place of business in the State of New York to purchasers thereof 
at their various points of location in other States of the United States 
and in the District of Columbia. Respondents maintain and at all 
times mentioned herein have maintained a course of trade in said prod- 
uct in commerce among and between the various States of the United 
States and in the District of Columbia. : 

Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their said product re- 
spondents have circulated and are now circulating among prospec- 
tive purchasers throughout the United States, by United States mail, 
advertisements in newspapers having general circulation, and by 
means of catalogues and circulars and other advertising materials 
which are distributed among prospective customers false and mis- 
leading statements and representations concerning their said product, 
“Perma-Weld.” Among and typical of such false and misleading 
statements are the following: 


PERMA-WELD 


REPAIRS BOTH 
ALUMINUM & CAST IRON 


Cylinder Heads 

Water Jackets 

Cracked Valve Ports 

Inner Cylinder 

Cracks, ete. 

Weld that Crack the Perma-Weld Way 

Repairs Permanently 

Welds as it Flows 

It welds Aluminum, Cast Iron, 

Cylinder Heads, Leaks in Corner of 

Radiator, Radiator Core Leaks Due 
to Vibrations * * * 


Par. 4. The word “weld” is generally understood in the metal indus- 
try and by the purchasing public, to mean localized union or consolida- 
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tion of metals and usually is employed to make a joint that is expected 
to have strength and withstand stress. Welds are made by a number 
of processes. Some metals may be heated to temperatures below the 
fusion temperatures and the consolidation may be brought about by 
pressure. Welds may also be made by heating to or above the fusion 
temperature plus the application of pressure, or by simple heat fusion 
of the metals at surfaces to be joined with or without the addition of 
fused metal from a filler rod, but without the application of pressure. 

Par. 5. Through the use of the name “Perma-Weld” for their prod- 
uct and through the statements and representations hereinabove set 
forth and others similar thereto not specifically set out herein, re- 
spondents have represented directly or by implication that their prod- 
uce when used on cracked or damaged blocks, cylinders and valve parts. 
or other parts of engines will cause a union, consolidation or fushion of 
the cracked or damaged parts of the said metal objects such as would be 
accomplished by a welding process and that repairs made by the use of 
their product are permanent, strong and lasting such as would result: 
from the use of the welding or fusing processes above described. 

Respondents have, through the use of the statements aforesaid, rep- 
resented that repairs made through the use of their product “Perma-~ 
Weld” are permanent and lasting. 

Par. 6. The foregoing claims, statements, and representations are. 
grossly exaggerated, false, and misleading. In truth and in fact re- 
spondents’ product does not produce a weld as that term is understood) 
in the metal industry and by the purchasing public, and its use with 
metal objects will not effect a state or condition of being or becoming 
welded, nor cause the union consolidation or fusion of metals or metal 
parts of engines such as would be accomplished by a welding process, 
nor would repairs made by the use of respondents’ product be perma- 
nent or lasting. Repairs made with said product will not be permanent 
or last the life of the repaired article or be equal to repairs made by. 
the welding processes. 

Par. 7. The use by the respondents of the foregoing false and mis- 
leading statements and representations as aforesaid, has a tendency 
and capacity to and does mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that such, 
false statements and representations are true, and thus induces the. 
public to purchase substantial quantities of respondents’ product as, 
a result of such belief. 

Par. 8. The aforesaid acts and practices as herein alleged are all to. 
the injury and prejudice of the public and constitute unfair and de~ 
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ceptive acts and practices in commerce within the meaning of the Fed- 
eral Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 15, 1943, issued and subse- 
quently served its complaint in this proceeding upon respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of re- 
spondents’ answer thereto, testimony, and other evidence were intro- 
duced before trial examiners of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
on the said complaint, answer, testimony and other evidence, report 
of the trial examiners, and briefs of counsel (oral argument not having 
been requested) ; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. (a) Respondent, Watts-Wagner Co., Inc., is a corpo- 
ration organized and existing under the laws of the State of New 
York, with its principal office and place of business located at 109 West. 
Sixty-fourth Street, New York, N. Y. It is engaged in the sale and 
distribution of automotive chemicals. 

(5) Respondent, Allan P. Wagner (the individual referred to in 
the complaint as Allen P. Wagner), is president of the corporate 
respondent and his address is the same as that of the corporate 
respondent. 

(c) Respondent, William W. Wagner, an individual, is a nephew of 
respondent, Allan P. Wagner, and is vice president and secretary of 
the corporate respondent, and his address is the same as that of the 
corporate respondent. ‘The individual respondents are engaged in con- 
ducting and managing the business of the corporate respondent and 
in the sale and distribution of automotive chemicals, 

Par. 2. As a part of their business, respondents have, for several 
years last past, been engaged in the sale and distribution of a com- 
pound designated by them as “Perma-Weld” for use in repairing 
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cracks in cylinder heads, water jackets, and various parts of auto- 
motive engines and other machinery. Respondents cause said prod- 
uct, when sold by them, to be transported from their aforesaid place 
of business in the State of New York to the purchasers thereof at their 
various points of location in other States of the United States, and 
maintain, and have maintained, a course of trade in said product in 
commerce between and among various States of the United States. 

Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their product designated 
“Perma-Weld,” respondents have circulated among prospective pur- 
chasers in many States of the United States, by means of advertise- 
ments in magazines and by the distribution of circulars and other 
advertising materials, statements and representations concerning their 
said product, among and typical of which are the following: 


PERMA-WELD 
Repairs Both 


Aluminum & Cast Iron 
@® Cylinder Heads 

® Water Jackets 

® Cracked Valve Ports 
® Inner Cylinder 

® Cracks, etc. 


oe a et Tee 
Does the Complete Job in 60 Minutes or Less 
* * * = K # 


Weid that Crack the Perma-Weld Way 


Repairs Permanently 


Welds As It Flows 


% * %* * * * 

It Welds Aluminum, Cast Iron, Cylinder Heads, Leaks in Corner of Radiator, 
Radiator Core Leaks Due to Vibrations, Leaks, External Cracks in Blocks; 
Internal Cracks Around Valve Ports, and Combustion Chambers, Boilers, and 
Industrial Equipment. 

Par. 4. When used in relation to metals, the word “weld” is generally 
defined as a localized union or consolidation of metals and is so under- 
stood in metal industries and by the public. A weld is usually employed 
to make a joint that is expected to have strength and transmit stress, 
and can be made by a number of processes. In some instances metals 
may be heated to temperatures below their fusion temperatures and 
consolidation brought about by pressure; in some instances metals 
may be heated to or above fusion temperature, followed by the applica- 
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tion of pressure; and in other instances metals may be fused at the 
surfaces to be joined by the application of heat with or without the. 
application of fused metal from a filler rod but without the application. 
of pressure. 

Par. 5. Through the use of the name “Perma-Weld” as a designation. 
for their said product and through the statements and representations. 
set out above, and others similar thereto, respondents have represented, 
directly and by implication, that their product, when used as directed, 
will cause a union, consolidation, or fushion of the cracked or damaged. 
parts of engines and other machinery such as would be accomplished by 
a, welding process; and, further, that repairs made by the use of re-. 
spondents’ said product are such as would result from the use of a 
welding or fusing process, and that such repairs are permanent and. 
lasting. 

Par. 6. Respondents’ product is a liquid which sets or hardens upon 
exposure to air and mild heat, and is intended to fill or plug cracks or- 
small holes in articles of metal. The method of use in repairing a. 
cracked cylinder head of an automobile motor is described by one. 
of the respondents as follows: 

I warm the motor up first, disconnect the top leader hose, pour the contents. 
of the can of Perma-Weld into the upper cylinder—the head, rather; then recon-. 
nect the top of the hose and let the motor run while the ear is standing still. 
Sometimes we put a blanket over it to heat it up faster and the crack of the 
cylinder head will just gradually fill up with this material and become so hard: 
that it is practically impossible to chisel it (Tr. p. 42). 

Par. 7. Respondents sell their product “Perma-Weld” to auto-. 
motive jobbers and dealers, who resell largely to garages and other 
shops engaged in repair of motor vehicles, and in part to members of 
the consuming public. When used by a garage in making repairs, 
it becomes a part of a completed repair job sold as such to members. 
of the public. Respondents introduced in evidence a pamphlet issued 


by the Office of Defense Transportation entitled “Cold Welding.” 


This pamphlet describes a process of repairing cracked motor blocks. 
and other parts of internal combustion engines by drilling holes in the. 
damaged parts and fastening these parts together by threaded bolts. 
and thereafter sealing any remaining crevices with a compound such 
as that sold by respondents. Respondents also introduced evidence. 
indicating that in the automotive trade the term “cold welding” is 
understood as comprehending the use of sealing compounds such as. 
respondents’ “Perma-Weld” for the repair of cracked parts of internal 
combustion engines. Without making any finding as to the term “cold. 


welding,” or its meaning to the general public, the record shows that. 
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respondents do not use that term in describing their product. It 
further appears from the record that a product such as respondents’ 
constitutes an incidental part of the so-called cold welding process 
in that under the process described cracked parts are held together by 
bolts and not by a product such as respondents’ which is merely a 
sealer, Two of respondents’ witnesses engaged in the automotive trade 
testified that respondents’ product does not accomplish a weld, but is 
| simply a sealer. 

Par. 8. The use of the prefix “Perma” as a part of the designation 
_ of respondents’ product clearly conveys a representation that said 
product accomplishes a permanent weld. The testimony of an expert 
witness from the Bureau of Standards of the Department of Com- 
merce makes it clear that in addition to not constituting a weld, re- 
spondents’ product does not fasten broken pieces of metal together 
in a substantial way which will withstand any material stress or 
vibration, and there is therefore no proper basis for a representation 
of permanency. 

Par. 9. The Commission concludes, and therefore finds, that the 
designation “Perma-Weld” used by respondents, and the representa- 
tions made concerning said product, as heretofore found, are false 
and misleading and have the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the erron- 
eous belief that such representations are true. 


CONCLUSION 


The aforesaid acts and practices of respondents are all to the preju- 
dice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the meaning of the Federal Trade 
Commission Act. In considering the form of corrective action in this 
matter, the Commission is of the opinion that the word “weld” as used 
by respondents in connection with repairs to metal parts cannot be 
properly qualified because any attempt to qualify it merely results in 
contradicting the ordinary meaning of the word “weld.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
testimony, and other evidence taken before examiners of the Commis- 
sion theretofore duly designated by it, report of the trial examiners, 
and the briefs of counsel (oral argument not having been requested) , 
and the Commission having made its findings as to the facts and its 
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conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That respondent, Watts-Wagner Co., Inc., a corpora- 
tion, its officers, representatives, agents, and employes, and the indi- 
vidual respondents, Allan P. Wagner and William W. Wagner, indi- 
vidually and as officers of the corporate respondent, jointly or 
severally, their respective representatives, agents, and employes, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, or the product 
designated “Perma-Weld,” or any other product of substantially simi- 
lar composition or properties, whether sold under the same or any 
other name, do forthwith cease and desist from: 

1. Using the words “weld” or “welding,” or any other words of 
similar import or meaning, to designate, describe, or refer to said 
product or the results accomplished through the use of said product. 

2. Representing, directly or by implication, that the use of said 
product will result in the fusion, union, consolidation, or welding of 
metal parts, or that the results accomplished through the use of said 
product are such as are accomplished through a welding process. 

3. Representing, directly or by implication, that the use of said 
product will permanently repair any metal parts which are subjected 
to stress or vibration. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 


ORDERS OF DISMISSAL, OR CLOSING CASE, ETC.’ 


Anna ScHLOossBERG, trading as New Powrr Pusticarions, and Eva 
ScHLossBerG. Complaint, May 11, 1945. Order, August 5, 1946. 
(Docket 5317.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties, or results, special offer and free product, and using misleading 
product name; in connection with the sale of certain publications en- 
titled “Lightning Ju-Jitsu” and “ Adventures of the Great Crime 
Busters.” 

Dismissed by the following order: 

This matter came on to be heard by the Commission on the com- 
plaint, answer of respondents, testimony and other evidence, and report 
of the trial examiner. The record indicates that the business desig- 
nated “New Power Publications” is, with a minor exception, owned 
and controlled by Hyman C. Schlossberg and was, until his induction 
into the Army, managed and directed by him. Respondent Anna 
Schlossberg, mother of said Hyman Schlossberg, owned about a 15 
percent interest in the business, but through lack of knowledge of the 
English language, never participated in its management. Respondent 
Eva Schlossberg, a sister of said Hyman Schlossberg, owns no in- 
terest in said business but managed it for her said brother during his 
absence in the military service and until about July 10, 1945, shortly 


1By order dated June 20, 1947, the Commission dismissed its complaint and subsequent 
proceedings in the matter as against respondent Plant Rubber & Asbestos Works, joined 
as one of the respondents, in Acme Asbestos Covering & Flooring Co. et al., Docket 4613, 
in which cease and desist order issued on April 27, 1944, 38 F. T. C. 342, and which was 
affirmed, except as to said respondent, in Keasbey and Mattison Co. et al. v. Federal Trade 
Commission, February 17, 1947, 159 F. (2d) 940; but was reversed and set aside as to 
said respondent, as follows : 

“It appearing to the Federal Trade Commission that the United States Circuit Court 
of Appeals for the Sixth Circuit, by its order of February 17, 1947, entered upon petition 
to review and set aside an order of the Federal Trade Commission, did reverse and set 
aside the order to cease and desist issued herein against respondent Plant Rubber & Asbes- 
tos Works on April 27, 1944, and 

“It further appearing that the time allowed for filing a petition for certiorari with the 
Supreme Court of the United States has expired and no such petition has been filed, that 
the judgment, decree and order of said Circuit Court of Appeals has become final, and that 
on March 20, 1947 said Court issued its mandate thereon ; 

“Now, therefore, it is ordered this 20th day of June 1947, that the complaint issued herein 
on October 10, 1941, and the amended complaint issued herein on December 27, 1941, 
together with all proceedings herein, be and the same are hereby dismissed as against 
the respondent Plant Rubber & Asbestos Works.” 
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after his discharge from the Army. She did not participate in the 
preparation of the advertising claims and representations against 
which the complaint is directed and is not now connected with said 
business. Hyman C. Schlossberg is now otherwise employed and is 
not actively promoting the business known as New Power Publica- 
tions, his present activities in that connection being limited to filling 
such orders as may be received as a result of past advertising or sales. 

Before Mr. John L. Hornor, trial examiner. 

Mr. William L. Pencke for the Commission. 

Mr. George Landesman, of New York City, for respondents. 

Having duly considered the matter, and it appearing to the Com- 
mission that the persons named as respondents herein are not re- 
sponsible for the acts and practices complained of, no adjudication of 
the truth or falsity of the claims and representations set out in the 
complaint is made; and 

It is ordered that the complaint herein be,.and the same hereby is, 
dismissed. 


Kay Preparations Co., Inc? and Joun Sriumman. Complaint, 
May 15, 1945. Order, August 9, 1946. (Docket 5318.) 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties or results, composition, unique nature of manufacture and scien- 
tific or relevant facts; in connection with the sale of cosmetic prepara- 
tions, toilet articles and alleged beauty preparations, manufactured by 
respondents or according to respondents’ formulae and instructions, 
and designated as “Kay Formula 301,” “Kay Colloidal Sulphur Skin 
Soap,” “Kay Colloidal Sulphur Beauty Cream,” “Kay Creamy Milk 
Lotion,” “Kay ‘Fresh as a Daisy’ Pick-up Masque,” and “Kay Sheer- 
Spun Face Powder.” 

Record closed without prejudice by the following order: 

This matter coming on for consideration by the Commission, and it 
appearing that the respondent John Stillman sold and disposed of 
his interest in respondent Kay Preparations Co., Inc., on February 27, 


2 The Commission on December 4, 1945, issued an order closing case without prejudice, 
as to Kay Preparations Co., Inc., as follows: 

“This matter coming on for consideration by the Commission on the record and it 
appearing that the respondent Kay Preparations Co., Inc., a corporation, heretofore filed 
its motion for permission to enter into a stipulation as to the facts and agreement to 
cease and desist from the acts and practices charged in the complaint to be violative of 
the Federal Trade Commission Act, which permission was granted by the Commission on 
July 20, 1945, and it appearing that said respondent has submitted a satisfactory stipu- 
lation as to the facts and agreement to cease and desist, and the Commission having duly 
considered the matter and being now fully advised in the premises ; 

“It is ordered, That the case growing out of the complaint issued on May 15, 1945, be 
and the same hereby is, closed as to the respondent Kay Preparations Co., Inc., a ecorpora- 
tion, without prejudice to the right of the Commission to reopen the same and resume 
trial thereof in accordance with its regular procedure.” 
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1945, and it further appearing that it is unlikely that said respondent 
will resume his business activities, and the Commission having duly 
considered the matter, and being now fully advised in the premises; 

It ts ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed as to the respondent John Stillman, 
without prejudice to the right of the Commission to reopen the same 
and resume trial thereof in accordance with its regular procedure. 

Mr. John L. York for the Commission. 

Mr. Morris Sirota, of New York City, for respondents. 


EK. E. Pappocs, trading as Docror E. E. Pappocx and as E. E. 
Pappocx, M. D. Complaint, July 3, 19438. Order, August 26, 1946. 
(Docket 4992.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results and neglecting, unfairly or deceptively, to make ma- 
terial disclosure as to safety of product; in connection with the sale 
of medicinal preparations designated as “Dr. Paddock’s Palliative and 
Symptomatic Treatment for Gallbladder Irritations, Gall-stones and 
Associated Conditions.” 

Dismissed by the following order: 

This matter coming on to be heard by the Commission, and it ap- 
pearing that E. E. Paddock, the sole respondent, departed this life on 
July 23, 1946, and the Commission having duly considered the matter, 
and being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Commissioner Ferguson not participating on account of his absence 
from Washington. 

Before Mr. Clyde M. Hadicy, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Cooper, Neel & Sutherland, of Kansas City, Mo., and Mr. Charles 
Rowan, of Milwaukee, Wis., for respondent. 


Tur NationaL WHoiEsaLe Harpware Ass’N, its officers, members 
of the executive committee, members of the advisory board, members, 
and representatives of all other members, et al. Complaint, Septem- 
ber 18,1941. Order, September 12, 1946. (Docket 4592.) 

Charge: Combining and conspiring, on the part of respondents, 
among themselves and with said nonmember respondents and with 
and through said respondent association, its officers, members of the 
executive committee and members of the advisory board, to hinder 
and suppress competition in the interstate sale and distribution of 
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hardware and kindred lines of merchandise to wholesale and retail 
dealers therein; to hinder and suppress competition among wholesale 
and retail dealers; to hinder and suppress competition between and 
among manufacturers of said hardware and kindred lines of mer- 
chandise in selling to wholesale and retail dealers therein ; and to create 
and maintain a monopoly in the interstate sale and distribution of said 
hardware and kindred lines of merchandise in the said members of 
‘said respondent association and the nonmember respondents named 
-in complaint. 
Comruaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission having reason to believe that the National 
Wholesale Hardware Association, its officers, members of its executive 
committee and advisory board and members; the Hall Hardware Co., 
-a corporation; Janney-Semple-Hill and Co., a corporation ; and Kelley- 
How-Thomson Co., a corporation, hereinafter referred to as respond- 
ents, have violated the provisions of section 5 of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. Respondent, the National Wholesale Hardware As- 
‘sociation, is an unincorporated trade association organized about 1893, 
with its principal office and place of business located at 505 Arch 
Street in the city of Philadelphia within the State of Pennsylvania. 
The membership of said respondent, the National Wholesale Hard- 
ware Association, is composed of approximately 300 individuals, 
partnerships and corporations, who are located in the various States 
of the United States and who are engaged in the wholesale distribution 
of hardware and kindred lines of merchandise in interstate commerce. 

Said respondent, the National Wholesale Hardware Association 
was organized for the declared purpose, among others, of promoting 
friendly business relations and mutual confidence and good will among 
its members and with other branches of the trade and of disseminating 
knowledge pertaining to hardware and its various branches and of 
working for a greater efficiency of business methods. Said respondent 
is hereinafter referred to for convenience as respondent association. 

The names and addresses of the officers of said respondent associa- 
tion who in their individual capacities and as such officers of said re- 
spondent association are named as respondents herein, are: Glenn E. 
Jennings, president, c/o Wright and Wilhelmy Co., Omaha, Nebr.; 
W. W. French, vice president, c/o Moore-Handley Hardware Co., 
Birmingham, Ala.; F. F. Thomson, vice president, c/o the Thom- 
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son-Diggs Co., Sacramento, Calif.; A. J. Becker, vice president, c/o 
Ohio Valley Hardware and Roofing Co., Evansville, Ind.; George A. 
Fernley, secretary-treasurer, 505 Arch Street, Philadelphia, Pa. 

The names and addresses of the members of the executive committee 
of said respondent association, who, in their individual capacities and 
as such members of said executive committee of said respondent asso- 
ciation are named as respondents herein, are: John M. Holmes, c/o 
Holmes Hardware Co., Pueblo, Colo.; W. P. Tracy, c/o Tracy-Wells 
Co., Columbus, Ohio; Claiborne R. Watkins, c/o Watkins-Cottrell 
Co., Richmond, Va.; Henry A. Hoeynck, c/o the Shapleigh Hardware 
Co., St. Louis, Mo.; H. H. Kimball, c/o Barker, Rose & Kimball, Inc., 
Elmira, N. Y.; R. H. Baker, c/o Fones Bros. Hardware Co., Little 
Rock, Ark.; John M. Burbank, c/o Farwell, Ozmun, Kirk & Co., 
St. Paul, Minn.; Edwin F. Flato, c/o Corpus Christi Hardware Co., 
Corpus Christi, Tex.; J. W. McLean, c/o Edwards & Walker Co., 
Portland, Maine. 

The names and addresses of the members of the advisory board of 
said respondent association, who, in their individual capacities and 
as such members of the advisory board of said respondent association 
are named as respondents herein, are: F. A. Heitmann, c/o F. W. 
Heitmann Co., Houston, Tex.; A. H. Nichols, c/o Buhl Sons Co., 
Detroit, Mich.; C. J. Whipple, c/o Hibbard, Spencer, Bartlett & Co., 
Chicago, Ill.; L. M. Stratton, c/o Stratton-Warren Hardware Co., 
Memphis, Tenn.; Shannon Crandall, c/o California Hardware Co., 
Los Angeles, Calif.; Mark Lyons, c/o McGowin-Lyons Hardware & 
Supply Co., Mobile, Ala. 

The membership of said respondent association, constitutes a class 
so numerous and changing as to make it impracticable to specifically 
name them all as parties respondent herein. The following concerns, 
among others, are members of said respondent association and are 
fairly representative of the whole membership and are named as 
respondents herein in their individual capacities, in their capacities 
as members of said respondent association, and as representatives 
of all members of said respondent association as a class, including 
those not herein specifically named, who are thus also made respon- 
dents herein: Farwell, Ozmun, Kirk & Co., St. Paul, Minn.; Marshall- 
Wells Co., Duluth, Minn.; Wimberly & Thomas Hdwe. Co., Inc., 
Birmingham, Ala.; Harper & Reynolds Corp., Los Angeles, Calif. ; 
C. A. Crosta, Inc., Denver, Colo. ; Sechtman Hardware Co., Inc., Hart- 
ford, Conn.; Railey-Milam, Inc., Miami, Fla.; Idaho Hardware & 
Plumbing Co., Ltd., Boise, Idaho; Butler Bros., Chicago, Hl.; Schlat- 
ter Hardware Co., Inc., Fort Wayne, Ind.; Harper & McIntire Co., 
Inc., Cedar Rapids, Iowa; Peaslee-Gaulbert Corp., Louisville, Ky. ; 
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Woodward Wight & Co., Ltd., New Orleans, La.; Phillips Hardware 
Co., Inc., Cambridge, Md.; Joseph Breck & Sons Corp., Boston, 
Mass.; Simmons Hardware Co., St. Louis, Mo.; R. F. Willis & Bro., 
Inc., Penns Grove, N. J.; Burhans & Black, Inc., Syracuse, N. Y.; 
Oklahoma City Hdwe. Co., Inc., Oklahoma City, Okla.; Stichter 
Hardware Co., Inc., Reading, Pa.; Lorick & Lowrance, Inc., Columbia, 
S. C.; Keith-Simmons Co., Inc., Nashville, Tenn.; Vermont Hard- 
ware Co., Inc., Burlington, Vt.; and Charles Leonard Hardware Co., 
Inc., Petersburg, Va. — 

Said respondents are hereinafter, for the sake of brevity, referred 
to as member respondents. 

Par. 2. Respondent, the Hall Hardware Co., is a corporation organ- 
ized and existing under the laws of the State of Minnesota, with its 
principal office and place of business located at 616 N. Third Street in 
the city of Minneapolis, within said State of Minnesota. 

Respondent, Janney-Semple-Hill & Co., is a corporation organized 
and existing under the laws of the State of Minnesota, with its prin- 
cipal office and place of business located at Second and Marquette 
Streets, in the city of Minneapolis, within said State of Minnesota. 

Respondent, Kelley-How-Thomson Co. is a corporation organized 
and existing under the laws of the State of Maine, with its principal 
office and place of business located at 309 South Fifth Avenue, West, 
in the city of Duluth, within the State of Minnesota. 

All of said respondents hereinbefore mentioned in paragraph 2 are 
engaged in the wholesale sale and distribution of hardware and kin- 
dred lines of merchandise in interstate commerce. Said respondents 
are not members of respondent association, but have cooperated with 
said association and particularly with some of the members thereof 
in its and their activities. Said respondents are hereinafter, for the 
sake of brevity, referred to as nonmember respondents. 

Par. 3. The aforesaid members of said respondent association, con- 
sisting of approximately 300 individuals, copartnerships and corpora- 
tions, are located in various States of the United States. Most of said 
members are engaged in the business of selling and distributing hard- 
ware and kindred lines of merchandise at wholesale to retail dealers 
therein located in States other than the State in which said respective 
members are located, causing said products when so sold to be trans- 
ported from their respective places of business to the purchasers 
thereof located at various points in the several States of the United 
States other than the State of origin of such shipments and in the 
District of Columbia. There has been, and now is, a course of inter- 
state trade and commerce in said products between the members of 
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said respondent association and retail dealers in said products located 
throughout the several States of the United States. Said respondent 
members of said respondent association and said nonmember respond- 
ents named in paragraph 2 hereof are now and have been during all 
of the times mentioned herein engaged in competition with other mem- 
bers of the industry in making and seeking to make sales of their said 
merchandise in said commerce, and but for the facts hereinafter 
alleged would now be in free, active and substantial competition with 
each other. 

Par. 4. Respondent members of said respondent association, acting 
in cooperation with each other and in cooperation with the non- 
member respondents hereinbefore named in paragraph 2, and through 
and in cooperation with said respondent association, and its officers, 
members, executive committee and advisory board, and each of them, 
during the period of time to wit, from prior to January 1938, to the 
date of this complaint, have engaged in an understanding, agreement, 
combination, and conspiracy among themselves and with said non- 
member respondents and with and through said respondent associa- 
tion, its officers, members of the executive committee, and members of 
the advisory board, to hinder and suppress competition in the inter- 
state sale and distribution of hardware and kindred lines of merchan- 
dise to wholesale and retail dealers therein; to hinder and suppress 
competition among wholesale and retail dealers; to hinder and sup- 
press competition between and among manufacturers of said hardware 
and kindred lines of merchandise in selling to wholesale and retail 
dealers therein; and to create and maintain a monopoly in the inter- 
state sale and distribution of said hardware and kindred lines of 
merchandise in the said members of said respondent association and 
the nonmember respondents herein named in paragraph 2. 

Par. 5. Pursuant to the understanding, agreement, combination, and 
conspiracy above alleged, and in furtherance thereof, the respondents 
have acted in concert and in cooperation with each other to do and in 
doing the following, among other, acts and things: 

(a) Said respondent association has coerced and compelled and now 
coerces and compels manufacturers of hardware and kindred lines of 
merchandise to confine sales of their respective products to those 
individuals, copartnerships, and corporations who are members of said 
respondent association, or to others who are deemed by said respondent 
association to come within its definition of a legitimate wholesaler, 
under penalty for failure so to do of reclassifying such manufacturer 
and of notifying its said members of such reclassification. 

(b) Said respondent association has encouraged, urged, coerced, 
and compelled and now encourages, urges, coerces, and compels its 
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said members to refrain from purchasing their respective requirements 
of hardware and kindred lines of merchandise from those manufac- 
turers who do not confine their sales to such merchants as are con- — 
sidered by said respondent association and the members thereof to be 
legitimate wholesale dealers in said products. 

(c) The respondent association has compiled and from time to time 
revised a list of manufacturers of hardware and kindred lines of 
merchandise in which said list or compilation all of the said manufac- 
turers are classified or graded according to their respective sales poli- 
cies in making sales to wholesalers, retailers, or other dealers in their 
said products, and said respondent association has distributed said 
list or compilation and its periodic revisions thereof among its said 
members. Said respondent association has from time to time revised 
said list and reclassified the manufacturers listed therein according 
to their then current selling policies and have notified the members of 
said respondent association of such revisions and reclassifications. 

(d) Said respondent members caused said respondent association 
to be organized and from time to time to hold meetings of its member- 
ship at which meetings sales by manufacturers to dealers not recog- 
nized by said association as wholesalers, have been discussed ; and from 
time to time to distribute to its membership, to manufacturers and to- 
others information concerning various dealers in hardware and kin- 
dred lines of merchandise for the purpose and with the effect of hinder- 
ing said dealers from purchasing their requirements of said products 
from manufacturers or from purchasing their requirements at prices: 
paid by member and nonmember respondents for the same products. 

(e) Certain of said member respondents and the nonmember re- 
spondents herein mentioned in paragraph 2 have, by concerted action,. 
threatened to refrain from dealing with or purchasing from manufac- 
turers of hardware and kindred lines of merchandise if said manufac- 
turers continued to sell their respective products to certain dealers: 
therein whom said respondent association and other respondents re- 
fused to recognize as legitimate wholesale dealers in said products. 

(7) Said nonmember respondents hereinbefore mentioned in para- 
graph 2 acting in cooperation with certain members of said respondent 
association, have attempted to prevent manufacturers of hardware and 
kindred lines from supplying to certain dealers therein their require- 
ments of said manufacturer’s respective products. 

(7) Said nonmember respondents hereinbefore mentioned in para- 
graph 2, by agreement with and acting in cooperation with certain 
of the members of respondent association, have attempted by coercion. 
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and compulsion to induce manufacturers of hardware and kindred 
lines of merchandise to refrain from furnishing their respective prod- 
ucts to wholesale dealers therein except at prices in excess of the prices. 
paid by member and nonmember respondents for said products, 

Par. 6. The capacity, tendency, and results of said understanding 
agreement, concerted action, combination and conspiracy and the acts: 


_ and things done thereunder and pursuant thereto by said respondents 


as hereinbefore set forth have been, and now are: 

(a) To prevent, hinder and interfere with manufacturers of hard- 
ware and kindred lines of merchandise from selling their products in 
interstate commerce to dealers therein who, but for the existence of 
said understanding, agreement, combination and conspiracy would be 
able to purchase said products from manufacturers ; 

(6) To prevent dealers in hardware and kindred lines of merchan- 
dise from purchasing their requirements of said products in interstate 
commerce from the manufacturers thereof ; 

(c) To force many dealers in certain products to discontinue the 
sale of such products because of their inability to obtain them from 
manufacturers or maintain a supply thereof at reasonable prices; 

(d) To substantially increase the price of said hardware and kin- 
dred lines of merchandise to wholesalers, retail dealers, and to the 
consuming public; and 

(e) To concentrate in the hands of respondent association the 


_ power to dominate and control the business policies and practices of 


the manufacturers and distributors of hardware and kindred lines of 


- merchandise, and the power to exclude from the industry those manu- 


facturers and distributors who do not conform to the rules, regulations 
and requirements established by said respondent association, and thus 
to create a monopoly in said respondent members of respondent 
association, and in the nonmember respondents named in paragraph 
2 hereof, in the sale of said lines of merchandise in their respective. 
territories. 

Par. 7. The acts and the practices of said respondents as herein. 
alleged are all to the prejudice of competitors of said respondents and 
of the public; have a dangerous tendency to and have actually hindered 
and prevented competition in the sale of hardware and kindred lines. 
of merchandise in commerce within the intent and meaning of section 
5 of the Federal Trade Commission Act; have unreasonably restrained 
such commerce in hardware and kindred lines of merchandise and 
constitute unfair methods of competition in commerce within the in-. 
tent and meaning of section 5 of the Federal Trade Commission Act._ 
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Orprr Dismissing CoMPLAINT 


This proceeding came on to be heard by the Commission in regular 
course on the complaint, answers of respondents, testimony, and other 
evidence, report of the trial examiner and exceptions thereto, and 
briefs of counsel. 

The Commission having duly considered the matter and being now 
fully advised in the premises: 

It is ordered That the complaint herein be, and the same hereby is, 
dismissed. 

Commissioners Ayres, Ferguson, and Mason voting in the aflirma- 
tive, and Commissioners Davis and Freer voting in the negative. 


OrinIon BY ComMMISSIONER FrRGUSON, CONCURRED IN BY 
Commissioners AyrerS AND Mason 


The substance of the charges in this proceeding is that the National 
Wholesale Hardware Association and its officials and members, 
through agreement and concerted action, restrained competition by 
inducing or coercing manufacturers to cease selling to certain non- 
member wholesalers. The record makes it plain that the association, 
through the circulation of opinions furnished by its counsel advised its 
members that an agreement on such matters was illegal and that the 
members would have to determine for themselves whether or not they 
would object to any manufacturer selling any competitor he might 
consider objectionable or cease dealing with a manufacturer for any 
reason such member might deem satisfactory. It is equally plain that 
three nonmember hardware wholesalers located on the Pacific coast 
and one such wholesaler in Chicago, Ill., were seriously affected in 
their customer relationships with numerous manufacturers as a result 
of many protests and objections made by several members of the 
association and a nonmember wholesaler. The disposition of the 
case depends, therefore, upon whether or not the protests and objec- 
tions voiced by respondents are shown to have resulted from any agree- 
ment or understanding among such respondents. 

There is no substantial evidence, direct or circumstantial, of concert 
of action among respondents, or any of them, to cause manufacturers 
to cease selling to any of the three Pacific coast wholesalers mentioned. 
The other wholesaler adversely affected by activities of respondents 
is the Ace Hardware Co. of Chicago. This firm contracts with inde- 
pendent hardware retailers to buy their requirements of hardware and 
paint exclusively from it, and sells only to contracting retailers. Its 
business is conducted with a minimum of sales and handling expense 
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and its prices to its customers are materially lower than those of the 
usual hardware wholesaler. Respondents generally did not view a 
business conducted in this manner as being a wholesale concern and 
apparently considered Ace to be a broker or a buying agent for 
, retailers. 

Early in 1938 the Ace Hardware Co., which had previously con- 
fined its business to Chicago and vicinity, expanded by contracting 
with a considerable number of retail dealers located principally in 
Minnesota and Wisconsin. These retailers had previously been cus- 


| tomers of one or more of four large hardware wholesalers doing 
_ busimess in that area. These wholesalers are Farwell, Ozman, Kirk 


& Co., of St. Paul, Minn.; Marshall-Wells Co., of Duluth, Minn.; 
Kelley-How-Thomson Co., also of Duluth; and Janney-Semple-Hill & 


Co., of Minneapolis, Minn., all but the last named being members of 
respondent association. Almost immediately after Ace expanded its 
business into the sales territory of these wholesalers, they each began 
to protest to manufacturers about selling to Ace as a wholesaler, and 
to threaten to stop dealing with manufacturers who continued to sell 
Ace. There can be little doubt that through conversations with sales 
representatives of manufacturers, each of these four wholesalers knew 
that the others were also protesting to manufacturers about sales to 
Ace. However, with the exception of one instance where the testi- 
mony of a manufacturer’s representative indicated some degree of 
cooperation between a buyer for Janney-Semple-Hill & Co. and a buyer 
for Kelley-How-Thomson Co., there is no substantial direct evidence 
of any understanding or concert of acting among these respondents 
and no evidence that the association or any of its members not directly 
affected by the activities of Ace protested to manufacturers. The 
inferences which may be drawn from various, circumstances shown 
by the evidence are conflicting. The representatives of those jobbers 
who were active in protesting sales to Ace categorically denied any 
cooperation, and in a number of instances denied even being acquainted 
with the protesting representatives of the other jobbers. 

The record shows one instance in which the association concerned 
itself about the status of Ace as a wholesaler. Apparently in an at- 
tempt. to mollify an aggrieved member of the association doing busi- 
ness in competition with Ace, the secretary of the association unsuc- 
cessfully sought to persuade Dun & Bradstreet that its classification 
of Ace as a wholesaler was incorrect. 

It is my opinion, from a consideration of the entire record, that the 
charge of conspiracy among respondents is not sustained by the weight 
of the evidence and that the complaint should therefore be dismissed. 


734584—49—vol. 4845 . 
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QraTEMENT BY CoMMISsIONERS Davis AND FREER IN EXPLANATION OF 
Terr VOTE 


As to the order of the Commission dismissing this case, Commis- 
sioners Davis and Freer voted in the negative and stated that they were 
in favor of the issuance of an order to cease and desist, based upon 
appropriate findings as to the facts in support thereof, against George 
A. Fernley, secretary-treasurer of the National Wholesale Hardware 
Association and three members of the association, viz: Farwell, Oz- 
man, Kirk & Co.; Marshall-Wells Co.; and Kelley-How-Thomson ; 
and also Janney-Semple-Hill & Co, 

Before Ur. Arthur F. Thomas, trial examiner. 
~ Mr. Reuben J. Martin for the Commission. 

McWilliams, Wagoner & Troutman, of Philadelphia, Pa., for re- 
spondents generally, and along with— 

Otis, Faricy & Burger, of St. Paul, Minn., for Farwell, Ozman, 
Kirk & Co.; and 
_ Gillette, Nye, Harries & Montague, of Duluth, Minn., for Marshall- 
Wells Co. and Kelley-How-Thomson Co. 

Fowler, Youngquist, Furber, Taney & Johnson, of Minneapolis, 
Minn., for The Hall Hardware Co. 


Fapa Rapio & Exxecrric Co., Inc., and Jacop M. Marks. Com- 
plaint, May 38, 1945. Order, September 19, 1946. (Docket 5313.) 

Charge: Advertising falsely or misleadingly as to history and maker 
of product, in connection with the manufacture and sale of radio sets 
and radio parts; in that, as alleged, respondents represented that they 
manufactured Fada radios since 1920 and were the originators thereof, 
the facts being they were merely the successors to the manufacturers 
of the original Fada radios which were first made under the super- 
vision of Mr. Frank A. D. Andrea, and, as manufacturer from 1920 
to 1932 were widely known and enjoyed a national reputation for 
quality and performance. 

Comp.aint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission, having reason to believe that Fada 
Radio & Electric Co., Inc., a corporation, and Jacob M. Marks, an 
individual and officer of said corporation, hereinafter referred to as 
respondents, have violated the provisions of said Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issued its complaint, stating its 
charges in that respect as follows: 

Paracrapy 1. Fada Radio & Electric Co., Inc. is a corporation, 
organized, existing, and doing business under and by virtue of the laws 
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of the State of New York, with its principal office and place of business 
located at 30-20 Thomson Avenue, Long Island City, N. Y. Respond- 
ent Jacob M. Marks is an individual and president of said corporate 
respondent, Fada Radio & Electric Co., Inc., and has his office and 
principal place of business at the same location as corporate respond- 
ent. The individual respondent, Jacob M. Marks, controls and di- 
rects the acts and practices of the corporate respondent and directed 
and participated in the acts and practices herein complained of. 

Par. 2. Respondents are now, and for more than one year last past. 
have been, engaged in the manufacture, sale and distribution of Fada 
radio sets and radio parts. Respondents cause said products, when 
sold, to be shipped from their place of business in the State of New 
York to purchasers thereof at their various locations in other States 
of the United States and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in their said products in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, and 

-for the purpose of inducing the purchase of their said radios and radio 
parts, respondents have circulated among members of the purchasing 
public and prospective purchasers advertisements in newspapers and 
periodicals having a general circulation in and among the various 
States of the United States, and in radio broadcasts, in which adver- 
tisements and broadcasts the following statements were used: 

1920 Since broadcasting began 1943. 

Here is a great FADA factory radio service department ready and willing 
to serve you. Service engineers taken direct from the factory when it went 
100% to war. Men familiar with each and every FADA model through long 


years of experience. 
In our files we have complete authoritative authentic records of every FADA 


radio ever made, new or old. 

Ever since broadcasting began, FADA radios have typified the continuous 
improvement that has made radio as a whole the awe-inspiring miracle it is 
today. From the earliest crystal sets to the table models that are today’s 
achievement in compact perfection and durability FADA radios have always 
been abreast or ahead of every new development. 

FADA Radio and Electric Company, a name famous in radio since broadcasting 


began. 

Par. 4. The original Fada radios were manufactured by F. A. D. 
Andrea, Inc., whose corporate name was later changed to Fada Radio 
& Electric Corp., and were first manufactured under the supervision of 
Mr. Frank A.D. Andrea. The original Fada radios, as manufactured 
from 1920 to 1932, were widely known and enjoyed a national repu- 
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tation for their quality and performance. Respondent Fada Radio & 
Electric Co., in 1934, acquired the assets of the Fada Radio & Electric 
Corp. through Jacob M. Marks, and since then has been manufacturing 
radios under the trade name Fada. 

Par. 5. By the use of the advertising statements above quoted, re- 
spondents represent that they have manufactured Fada radios since 
1920, and are the originators of such radios. In truth and in fact, 
respondents are the successors to the manufacturers of the original 
Fada radio, and were not engaged in the manufacture of Fada radios 
prior to 1934. 

Par. 6. The use by the respondents of the statements hereinabove 
set out and referred to has the tendency and capacity to mislead pur- 
chasers and prospective purchasers of respondents’ radios into the 
belief that these radios are the products of the original F. A. D. 
Andrea, Inc., or Fada Radio & Electric Corp., and that they have been 
manufactured by the original manufacturers of Fada radios. 

Par. 7. The aforesaid acts, practices, and representations of the re- 
spondents have had and now have the tendency and capacity to deceive 
and mislead a substantial portion of the purchasing public into the 
erroneous and mistaken belief that the aforesaid false representations 
and implications are true and into the purchase of substantial quan- 
tities of respondents’ radios because of such erroneous and mistaken 
belief so induced. 

Par. 8. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Orprr DisMisstnc COMPLAINT 


This matter coming on to be heard by the Commission upon the 
record and the briefs and oral argument of counsel, and the Com- 
mission being of the opinion that the evidence is insufficient to show 
that the public is misled by the advertising in queston, and the Com- 
mission being of the further opinion that there is insufficient public 
interest in the matter to warrant further proceedings: 
It is ordered That the complaint herein be, and it hereby is, 
dismissed. 
Before Mr. Andrew B. Duvall, trial examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 
Mr. C. James Cottrell, of Washington, D. C., for respondents. 
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Wercu Grare Jutce Co. and H. W. Kastor & Sons Apverristne Co. 
Complaint, May 22, 1943. Order, September 26, 1946. (Docket 
4953.) 

Charge: Advertising falsely or misleadingly as to reducing and 
other qualities, scientific facts, certification, unique nature or advan- 
tages, etc., and disparaging competitors and their products as to manu- 
facturing practice and safety; in connection with the manufacture 
and sale of “Welch’s Grape Juice”. 

Come.aint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission, having reason to believe that Welch 
Grape Juice Co., a corporation, and H. W. Kastor & Sons Advertising 
Co., a corporation, hereinafter referred to as respondents, have vio- 
lated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint, stating its charges in that respect as 
follows: 

ParaGRAPH 1. Respondent, Welch Grape Juice Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its office and principal place of business at West- 
field, N. Y. It is now, and for a number of years last past has been, 
engaged in the business of manufacturing a grape juice, designated by 
it as “Welch’s Grape Juice,” and in the sale and distribution thereof 
between and among the various States of the United States and in the 
District of Columbia. This respondent causes its products when sold 
to be transported from its factories in the States in which they are 
located or from its principal place of business at Westfield, in the State 
of New York, to purchasers thereof located in various other States of 
the United States and in the District of Columbia and maintains and 
at alltimes mentioned herein has maintained a course of trade in said 
product in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. Respondent H. W. Kastor & Sons Advertising Co. is a cor- 
poration organized and existing under the laws of the State of Mis- 
souri with its office and principal place of business located at 360 North 
Michigan Avenue, Chicago, Ill. This respondent is an advertising 
agency and is engaged in formulating, editing, selling and disseminat- 
ing advertising matter and at all times mentioned herein has acted in 
the capacity of advertising representative or agent of the respondent 
Welch Grape Juice Co., in which capacity it has prepared or assisted 
in the preparation of advertising material used by the respondent 
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Welch Grape Juice Co. and has disseminated or aided in the dissemi- 
nation of or caused the dissemination of advertising material for its 
principal including the advertising material hereinafter set forth. 
The respondents herein have at all times acted in conjunction and co- 
operation with each other in the performance of the acts and practices 


hereinafter detailed. 

Par. 3. The respondent, Welch Grape Juice Co., has been: at all 
times herein referred to in substantial competition with other cor- 
porations, partnerships, and individuals selling and distributing grape 
juice and other preparations, in commerce, offered for the same uses 
and recommended for the same conditions as the product sold and dis- 


tributed by said respondent. 

Par. 4. In the course and conduct of said business the respondents 
have disseminated and are now disseminating and have caused and 
are now causing the dissemination of false, misleading, and deceptive 
statements and representations with respect to the product Welch’s 
Grape Juice, through and by means of advertisements inserted in 
newspapers and periodicals, by pamphlets, circulars, and in radio con- 
tinuities for the purpose of inducing and which are likely to induce 
the purchase of said product, in commerce, as commerce is defined in 
the Federal Trade Commission Act. Among and typical, but not in- 
clusive, of such false, misleading, and deceptive statements and rep- 
resentations disseminated as aforesaid are the following: 


So you want to reduce? So you’re going to take the Grape Cure * * *., 

Yes—Overweight people the country over are marveling at the wonders of the 
famous Welch Way to lose ugly fat. There are no diet lists—no strenuous exer- 
cises. No drugs. 

Now—excess poundage melts away without starving yourself or ruining your 
health or beauty. 

DON’T BE FAT! HERE’S THE MOST AMAZING WAY TO LOSE WEIGHT 
YOU’VH EVER READ ABOUT. NO STRICT DIET LISTS. No strenuous 
exercises. 

Now, without following a strict diet list, or taking exercise or drugs, it is pos- 
Sible to safely lose excess weight. 

Don’t be fat. Eat sensibly—drink Welch’s Grape Juice. 

Buy a supply of Welch’s Grape Juice tomorrow, drink all that you want and 
say good bye to fat forever. 

Most amazing, this method does not call for special diet lists. You never suf- 
fer a hungry moment. 

A PERSONAL MESSAGE. So many thousands of women have experienced 
amazing benefits by following the Welch Way to Weight Reduction—not only 
losing surplus fat but also regaining to a Surprising degree their youthful 
Vigor © tt Se: 

“But,” you ask, “what place has Welch’s Grape Juice in a diet? Welch’s Grape 
Juice is sweet, and sweets are fattening.” A logical question, but one that’s 
easily explained. The sugar in Welch’s is simple sugar. Its sugars have been 
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pre-digested by the Welch Process and are not stored by the body as fat, because 
the blood uses such sugar immediately for energy. 

Its sugars have been pre-digested by the Welch Process and are not stored by 
the body as fat because the blood uses such sugar immediately for energy. 

Please be sure to get Welch’s the only Certified-Pure Pasteurized Grape Juice. 

Welch’s Grape Juice corrects acidosis ; protects against anemia. 

Welch’s Grape Juice provides sufficient copper and iron to act as a remarkably 
effective builder of red-blood pigment. 

A remarkable way to relieve common constipation has now been found— 
without laxative drugs. Thus millions who have become slaves to this vicious 
habit can now be freed. 

Constipation relieved amazingly with Welch’s Grape Juice. 

Constipation sufferers now get amazing relief by simply drinking Welch’s 
Grape Juice. 

I wouldn’t miss drinking Welch’s Grape Juice. It keeps me regular as a Clock. 

Scientific tests by eminent physicians, show that common constipation can 
be relieved in the great majority of cases by simply drinking Welch’s \Grape 
Juice and regular bowel action can be maintained thereafter. 


Respondents make use of extensive radio advertising broadcasts 
throughout the United States, portions of typical continuities being 
as follows: 


Anncr: The Welch Grape Juice Company presents lovely Irene Rich in 
“DEAR JOHN”— 

First WomAN: Esther, isn’t this exciting!—to see a radio show? Look! 
Here comes Irene Rich. 

Sreconp WoMAN: My !—she’s lovely and slender! Wish I had a figure like that 
* * * instead of being so fat!. 

ANNCcR: That’s what thousands of overweight women have done—the Welch 


Way is amazingly effective for taking off ugly fat! 
* * * * * * * 


Anncr: The Welch Grape Juice Company presents lovely Irene Rich in 
“DEAR JOHN” 

1st Woman: Mrs. Rogers—I suggest we hire Miss Craig. She has excellent 
recommendations. 

Man: Sorry, Miss White! But she’s too fat! We can’t put up with a girl 
who’s so eareless about her appearance! 

ANNcR: That’s the way it goes, friends! Just a few pounds of ew#cess fat can 
often spoil your appearance—even spoil your chance for a job! So, listen! Why 
not reduce the amazingly easy Welch Way, recommended by lovely Irene Rich? 
It’s easy! No strict diet lists—no strenuous exercises—no drugs ! 

* * * * * * * 

ANNCcR: Friends! Did you ever stop to think how a few pounds of ugly, ex- 
cess fat can spoil your popularity? How much less attractive they can make 
you look? Well, then—why not reduce the Welch Way, recommended by Irene 
Rich, lovely star of screen and radio? It’s easy! It’s pleasant! And wonder- 
fully effective! There are no strict diet lists—no strenuous exercises or drugs. 
Instead, you merely mix % glass Welch’s Grape Juice with 4 glass water— 
drink before meals and at bedtime. That’s all * * * Start reducing the 
pleasant, easy, effective Welch Way—tomorrow ! 
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Par. 5. Through the use of the aforesaid statements and representa- 
tions, and others of similar nature in import but not specifically set 
out herein, respondents represent, and have represented, that Welch’s 
Grape Juice is a cure for obesity; that its use, as recommended, will 
effectively reduce fat without diet, exercise or drugs, without a strict 
diet, without a starvation diet and when used in connection with a 
sensible diet; that one may consume as much of the product as is 
desired and will thereby be permanently relieved of excess fat; that 
said product will satisfy hunger without adding excess fat; that its 
use will restore youthful vigor; that the sugar in said product is pre- 
digested, is not stored in the body as fat but is immediately used by 
the blood for energy; that the product is certified pure; that it will 
correct acidosis, prevent anemia and is remarkably effective as a 
builder of red blood pigment; that it is an effective and competent 
remedy for constipation, will afford relief therefor, will bring about 
regular bowel action and will free a constipation sufferer from the 
laxative habit. 

The foregoing statements and representations are grossly exag- 
gerated, false, misleading, and deceptive. In truth and in fact, 
Welch’s Grape Juice will not cure obesity, nor will its use, as recom- 
mended, reduce fat without diet, exercise or drugs, without a strict 
diet, or without a starvation diet, and it cannot truthfully be stated 
that any reduction in weight can be accomplished by eating sensibly 
and drinking Welch’s Grape Juice. One cannot consume as much of 
said product as he desires and be permanently relieved of excess fat 
since respondent’s product contains a high caloric content of grape 
sugar or dextrose and in itself contributes to fattening when taken 
into the human body. The use of said product will not satisfy hunger 
without adding excess fat. Its use will not restore youthful vigor. 
Most of the sugar in said product is not predigested and is not used 
immediately by the blood for energy but is available for storage in 
the liver or muscles or conversion to fat and storage as fat. The 
product is not certified pure as that word is commonly understood as 
meaning a certification by an independent testing laboratory. Said 
product will not correct acidosis nor will it prevent anemia or be 
effective in the treatment of anemia and has no effect as a builder of 
red blood pigment. Said product is not an effective and competent 
remedy for constipation, will not provide permanent relief from 
constipation nor afford regular bowel action and it cannot be truth- 
fully stated that it will free a constipation sufferer from the laxative 
habit since said product is in fact a laxative itself. 

Par. 6. In the manner and for the same purpose as set out in para- 
graph 4 hereof, respondents have disseminated false statements and 
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representations which unfairly defame and disparage the products of 
other concerns sold and distributed in commerce in competition with 
the respondent Welch Grape Juice Co. Among and typical of such 
statements and representations are the following: 

* * * the only grape juice that is Certified-Pure and Pasteurized: The grape 
juice that is aged three months to permit the excess tartaric acid to settle out 
the juice; the grape juice that contains no aduiterants, no synthetic flavors, no 
artificial coloring, no preservatives, no added water. That grape juice is Welch’s. 

Don’t accept substitutes if you want full effectiveness and safe results. 


Par. 7. Through the use of the aforesaid statements and representa- 
tions, respondents represent that Welch’s Grape Juice is the only pas- 
teurized grape juice; that it is not the general practice of manufac- 
turers of grape juice other than respondent Welch Grape Juice Co. to 
age their products so as to permit the excess tartaric acid to settle out 
and is the general practice of other manufacturers to adulterate their 
products and to add synthetic flavors, artificial coloring, preservatives 
and water to their said products and is the only grape juice that may be 
used with safe results. 

All of the aforesaid statements and representations are false, mis- 
leading, and deceptive, and unfairly defame and disparage the prod- 
ucts of respondent’s competitors. In truth and in fact, Welch’s Grape 
Juice is not the only pasteurized grape juice. It is the general prac- 
tice of manufacturers of grape juice to age their products so as to 
permit excess tartaric acid to settle out and it is not the general prac- 
tice of manufacturers other than the respondent Welch Grape Juice 
Co. to add synthetic flavors, artificial colormg, preservatives and water 
to their products and it is not the only grape juice that may be used 
with safe results. 

Par. 8. The use by the respondent of the foregoing false, misleading, 
deceptive, exaggerated statements and representations with respect 
to Welch’s Grape Juice and the false, defamatory, and disparaging 
statements made in reference to the products of some of the competi- 
tors of Welch’s Grape Juice Co. has had, and now has, the capacity 
and tendency to, and does, mislead and deceive a substantial portion 
of the purchasing and consuming public into the erroneous and mis- 
taken belief that said statements and representations were, and are, 
true, and into the purchase of substantial quantities of Welch’s Grape 
Juice because of said erroneous and mistaken belief. 

As a result, trade has been unfairly diverted to the respondent 
Welch Grape Juice Co., from its said competitors to the injury of said 
competitors and to the injury of the public. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
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alleged, are all to the prejudice and injury of the public and to the 
competitors of Welch Grape Juice Co., and constitute unfair and de- 
ceptive acts and practices in commerce and unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Orver Dismissing Cass Wirsour Presupice 


This matter coming on to be heard by the Commission upon request 
of respondents that the Commission accept a stipulation as to the facts 
based upon current advertising and an agreement to cease and desist 
and dismiss this proceeding; and 

The Commission having approved said stipulation as to the facts 
and agreement to cease and desist and being now fully advised in the 
premises : 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Commissioner Davis not participating. 

Mr. J.W. Brookfield, Jr. for the Commission. 

Mr. B. Blakeney Harris, of Chicago, Ill., and Mr. Isaac Digges, of 
New York City, for respondents. 


Heene- Karte, Inc., Eart D. Youne and Herzen M. Youne. Com- 
plaint, April 9, 1946. Order, October 24, 1946. (Docket 5429.) 

Charge: Misrepresenting through specially instructed representa- 
tives as to scientific or relevant facts and qualities, properties or re- 
sults; in connection with the packaging and sale of respondents’ 
“Helene-Earle” line of cosmetics, including various creams, lotions, 
facial masques, and a number of other related cosmetic preparations. 

Record closed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondents have been out of busi- 
ness for a considerable period of time, with no indication that said 
business will be resumed, and the Commission having duly considered 
the matter, and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed, without prejudice to the right of the 
Commission to reopen the same and resume trial thereof in accordance 
with its regular procedure. 

Mr. Karl Stecher for the Commission. 


Cooperative Purcuasine Assoctation, Inc. and Metvin SHERMAN. 


Complaint, September 8, 1941. Order, November 18, 1946. (Docket 
4584. ) 


et Re 
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Charge: Advertising falsely or misleadingly as to business status, 
advantages or connections, size of business, economy or savings, and 
corporation being a cooperative or nonprofit association of credit 
union members and assuming or using misleading trade or corporate 
name as to corporation being a cooperative or association; in connec- 
tion with the purchasing for resale and sale of various and miscel- 
laneous articles of merchandise and commodities. 

CompLainT: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Cooperative 
Purchasing Association, Inc., a corporation, and Melvin Sherman, an 
individual, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent Cooperative Purchasing Association, 
Inc., is a corporation organized and doing business under the laws of 
the State of New York, with its place of business located at 419 Fourth 
Avenue, New York, N. Y. 

Respondent Melvin Sherman is an officer of said corporation and 
has formulated and controlled, and now formulates and controls, the 
policies, practices, and activities of said corporation in doing the acts 
and things hereinafter alleged. Respondent Melvin Sherman’s office 
is also located at 419 Fourth Avenue, New York, N. Y. 

Respondents are now and for more than 3 years last past have been 
engaged in the business of purchasing for resale, offering for sale, 
selling and distributing various and miscellaneous articles of mer- 
chandise and commodities. 

Respondents cause said products when sold to be transported from 
their place of business in the State of New York to purchasers thereof 
located in other States of the United States, and in the District of 
Columbia. They maintain and at all times mentioned herein have 
maintained a course of trade in said articles of merchandise in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 2. In the course of their said business respondents are in active 
and substantial competition with other corporations and individuals, 
and with firms and partnerships also engaged in the sale and distribu- 
tion of similar products in commerce among and between the various 
States and in the District of Columbia. Among such competitors 
there are many who do not make misrepresentations or false state- 
ments as to the nature and character of their business status or their 
methods of doing business. 
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Par. 3. Respondent corporation was organized by the individual re- 
spondent and other individuals for the general purpose, among others, 
of combining the purchasing power of a large number of Federal, 
State, and private credit union members through it as a central pur- 
chasing source for the benefit of such credit union members. Under 
the constitution and bylaws of respondent corporation its member- 
ship was opened to members of such credit unions upon approval of 
their application and payment of initiation and membership fee by the 
applicant. In addition to advantages to members of obtaining dis- 
counts on purchases of merchandise, provision was made for the allo- 
cation of a part of the net profits to credit unions whose members be- 
longed to and purchased through respondent corporation and also for 
other benefits to members of respondent corporation. 

A “cooperative association” is generally understood by the public as 
being an association, whether a corporation or a partnership, all of 
whose members either by their capital or labor or both cooperate for 
a common purpose. 

Par, 4. Soon after the incorporation of the corporate respondent, 
all officers except the individual respondent became inactive in its 
affairs and its management and control was assumed and now is car- 
ried on by the individual respondent without regard to the provisions 
of the constitution and bylaws of such corporation or to the laws of 
the State of New York. 

In the course and conduct of their business aforesaid and for the 
purpose of inducing the purchase of merchandise sold by them, re- 
spondents have falsely represented and do now falsely represent, the 
business status of the corporate respondent through the use of the 
word “cooperative” in the name of such corporate respondent and in 
connection with said business and otherwise. 

Par. 5. In the course and conduct of their business aforesaid re- 
spondents have adopted the name of “Central C. U. Purchasing 
Agency” as a trade name through which they purchase merchandise 
ordered by purchasers from respondent corporation. Upon receipt 
of purchase orders respondents purchase the items specified from man- 
ufacturers and dealers in the name of Central C. U. Purchasing 
Agency and resell such items or cause same to be transferred, to the re- 
spondent corporation at a price in excess of the cost to the said pur- 
chasing agency. Respondents then cause such merchandise to be 
shipped to purchasers at the increased prices, and all of such selling 
price, including the profits made, is placed to the credit of the Central 
C. U. Purchasing Agency. 

Par. 6. In the course and conduct of their business in said commerce 
as aforesaid, respondents have published and caused to be distributed 
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among purchasers and prospective purchasers circulars and catalogs 
containing, among others, the following statements: | 

A cooperative organization of and for eredit union members. 

This association just moved into new quarters! There you will find a show- 
room covering an entire floor, consisting of over 6,000 sq. ft. of space in which 
there will be on display various types of consumer goods. * * * 

It is only by combining the purchasing power of a large group of people 
through the one central source that we will be able to achieve greater savings 
for all. 

In the manner aforesaid respondents represent and imply that 
respondent corporation is a nonprofit organization or association of 
credit union members, organized and operated for the benefit and in 
behalf of such credit union members; that it operates its business for 
the benefit of dues paying members who are entitled to buy merchan- 
dise and commodities through it at a special discount, with the privilege 
of sharing in the net profits and other benefits flowing from such an 
organization; that the business of respondent corporation is so exten- 
Sive as to occupy over 6,000 square feet of floor space as a display room 
and that it has various types of merchandise on display for sale to its 
members. 

In truth and in fact respondent corporation is not a cooperative nor 
an association of credit union members but is a private enterprise 
operated by the individual respondent to solicit business from credit 
union members for his personal advantage and profit. Respondents 
do not require membership in their corporation as provided for in the 
constitution and by-laws of respondent corporation and as represented 
but sell to any credit union or to members of any credit union. No 
profits are permitted to be made by respondent corporation for distri- 
bution as represented but all profits inure to the benefit of the in- 
dividual respondent in the name of Central C. U. Purchasing Agency. 
Respondents do not occupy 6,000 square feet or any substantial area 
of floor space for displaying merchandise, nor do they own substantial 
quantities of merchandise to display. Respondents occupy small 
quarters in another business establishment which has a large stock of 
merchandise which it permits respondents to display in consideration 
of the business obtained from orders placed through respondents. 

Par. 7. Through the use of the corporate name “Cooperative Pur- 
chasing Association, Inc.,” respondents represent and imply, and the 
public is thereby erroneously led to believe, that said respondent cor- 
poration is an association of individuals organized for the purpose of 
pooling purchases for the mutual benefit of all the members through 
savings realized on purchases made by individual members and 
through the distribution among members of the profits derived from 


sales to members. 
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Par. 8. There is a substantial portion of the purchasing public which 
prefers to purchase direct from cooperative associations believing 
that in so doing they secure better prices and other advantages not 
ordinarily obtainable when such products are purchased through the 
usual retail outlets. 

Par. 9. The aforesaid acts and practices of the respondents in con- 
nection with the advertising, offering for sale, sale and distribution of 
their merchandise as aforesaid, have had and now have the capacity 
and tendency to and do mislead and deceive purchasers and prospective 
purchasers into the erroneous and mistaken belief that the said repre- 
sentations are true and cause a substantial portion of the purchasing 
public, because of such mistaken and erroneous belief, to purchase a 
substantial amount of respondents’ merchandise. 

Par. 10. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Orver Dismissinc COMPLAINT 


This matter came on to be heard by the Federal Trade Commission 
upon the complaint, answer, testimony and other evidence, report of 
the trial examiner and exceptions thereto, and briefs of opposing coun- 
sel, and the Commission having duly considered the same and it appear- 
ing that the use of the name “Cooperative Purchasing Association, 
Inc.” was discontinued more than five years ago and that no substan- 
tial public interest presently exists: 

It is ordered That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. Webster Ballinger, trial examiner. 

Mr. 8. F. Rose for the Commission. 

Mr. Harry R. Schwartz, of Brooklyn, N. Y., for respondents. 


THEODORE GRODIN ET AL., doing business as Groptn Pen Co., Gropin 
‘Pern anv Pencrt Co. and Unprrwoop Pen Co. Complaint, February 
20,1948. Order, November 18,1946. (Docket 4916.) 

Charge: Advertising falsely and misleadingly and misbranding or 
mislabeling, as to composition and manufacture, maker, guarantee 
(including “Life Time Guarantee”), quality, and usual or customary 
price of product, and furnishing dealer means of misrepresentation 
and deception through supplying, on request, deceptive price labels, in 
connection with the assembling. and sale of fountain pens at wholesale. 

Record closed by the following order: 
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This matter came on to be heard by the Federal Trade Commission 
upon the complaint, testimony and other evidence, and report of the 
trial examiner, and it appearing to the Commission that the respond- 
ents are not now engaged in the business of assembling and selling 
fountain pens, and it further appearing that there is no present reason 
to anticipate resumption of said business or of the unfair and decep- 
tive acts and practices alleged to have been used in connection 
therewith : 

[t is ordered That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission to reopen this proceeding and resume trial thereof should 
future facts warrant. ! 

Before Wr. Andrew B. Duvall, trial examiner. 

Mr. Karl Stecher for the Commission. 


B.C. Remepy Co. - Complaint, January 30, 1943.!. Order, December 
10, 1946. (Docket 4851.) 

Charge: Advertising falsely or misleadingly as to indorsement, spon- 
sorship or approval, qualities, properties, or results, and safety of prod- 
uct, and neglecting, unfairly or deceptively, to make material disclo- 
sure as to safety of product; in connection with the manufacture and 
sale of a medicinal preparation known -and designated as “BC” and 
“BC Headache Powders.” : 

AMENDED ComeuaInt: Pursuant 6 the provisions of the Federal 
Trade Commission Act, and by virtue of the authority vested in it 
by said act, the Federal Trade Commission, having reason to believe 
that B. C. Remedy Co., a corporation, hereinafter referred to as re- 
spondent, has violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its amended complaint, stating 
its charges in that respect as follows: 

Paracrapy 1. Respondent, B. C. Remedy Co., is a corporation or- 
ganized and existing under the laws of the State of North Carolina, 
with its principal place of business at 423 Morris Street, Durham, 
N.C. 

Par. 2. Baancactant is now and for some time last past has been 
engaged in the manufacture, sale and distribution of a medicinal 
preparation known and designated as “BC” and “BC Headache Pow- 
ders.” Respondent causes said preparation, when sold, to be shipped 
from its said place of business in the State of North Carolina and from 
warehouses in various States to the purchasers thereof located in 
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States other than the States of origin of such shipments, and in the 
District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said medicinal preparation, in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the re- 

spondent has disseminated and is now disseminating and has caused 
and is now causing the dissemination of false advertisements concern- 
ing its said product by use of United States mails and by various 
means in commerce, as commerce is defined in the Federal Trade Com- 
mission:Act, and respondent has disseminated and is now disseminat- 
ing and has caused and is now causing the dissemination of false 
‘advertisements concerning its said product by various means for the 
purpose of inducing, directly or indirectly, the purchase of said prod- 
uct in commerce, as commerce is defined in the Federal Trade Com- 
mission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements 
disseminated and caused to be disseminated as hereinabove set forth 
by the United States mails, by radio continuities, by advertisements 
inserted in newspapers and periodicals and by other advertising media, 
are the following: 

“BC” relieves headache and neuralgia quickly because it contains approved, 
quick-acting ingredients commonly prescribed by physicians for the relief of 
similar pains. 

When you have a bad night and wake the next morning feeling foggy, jittery 
and generally ‘‘all-in” let “BC” lend a helping hand. 

These prescription-type ingredients usually get quick results because they do 
the two-fold job of easing pain and soothing nerves that the pain may have 
upset. 

Try it the next time you are suffering under the strain of some temporary 
nervous excitement. 

You'll like the soothing relief that “BC” offers ruffled nerves. 

BC has gained a national acceptance because of one thing—it relieves pain 
quickly, surely and always safely. 

BC’s amazing sale is due to this fact, it gives instant, dependable and safe 
relief for headaches, neuralgia and inorganic disturbances. | 

Par. 4, Through the use of the statements hereinabove set forth, 
and others similar thereto not specifically set forth herein all of which 
purport to be descriptive of the therapeutic value and properties of the 
respondent’s said preparation and its safety in use, respondent repre- 
sents that the ingredients contained in its said preparation are com- 
monly prescribed by physicians for the relief of pain; that its use will 
provide effective relief for a foggy, jittery and generally all-in condi- 
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tion; that the use of said preparation soothes the nerves disturbed 
by pain or temporary excitement, relieves ruffled nerves and affords. 
dependable, safe and sure relief for headaches, neuralgia and inorganic. 
disturbances. 

Par. 5. The aforesaid representations and advertisements used and 
disseminated by respondent are grossly exaggerated, false and mis- 
leading. In truth and in fact, the ingredients contained in said 
preparation are not commonly prescribed by physicians for the relief 
of pain. The use of said preparation will not provide effective relief 
for a foggy, jittery, and generally all-in condition. It will not soothe 
the nerves disturbed by pain or temporary excitement and will not. 
relieve ruffled nerves. It does not always afford relief for headaches 
and neuralgia and there are many inorganic disturbances for which 
it will not be effective. It is not safe and harmless. 

Par. 6. Respondent’s advertisements, disseminated as aforesaid, 
constitute false advertisements for the further reason that they fail to, 
reveal facts material in the light of such representations and material 
with respect to consequences which may result from the use of the 
preparation to which the advertisements relate, under the conditions. 
prescribed in said advertisements, and under such conditions as are 
customary and usual. 

The ingredients of “BC” and the amount of each contained in one 
powder, a dose, are as follows: 

Acetanilid, 214 grains; 
Potassium Bromide, 71% grains; 
Aspirin, 8 grains; 

Caffein, 1 grain. 

The label states this dosage may be repeated in 3 or 4 hours and: 
that not more than two doses should be taken in any 24-hour period. 

The continued use of “BC” in a quantity exceeding the recommended | 
dose, or with a greater frequency than the recommended frequency, 
may cause dependence upon the drugs therein contained, skin erup- 
tions, mental derangement, and collapse, and its administration to_ 
children may be dangerous and injurious to health. 

The respondent represents that its product will relieve headache 
and other pains. In many cases the headache or other pain will per- 
sist for an extended period of time and tend to recur after the pallia- 
tive effect of an analgesic may have worn off. The palliative effect 
of respondent’s product does not extend over a period exceeding 4 
hours for each prescribed dose. Because of these facts, the usual and 
customary condition in cases of persistent headache or other pain is_ 
and will be that there will exist a tendency for the sufferer to take more 
frequent and larger doses than prescribed. Such increased use will 
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in itself tend to cause headache creating a tendency to take additional 
and more frequent doses. Respondent’s advertisements contain no 
caution or warning against use of its product in greater amount or 
with greater frequency than as stated on the label. 

Par. 7. The use by respondent of the foregoing false, deceptive, and 
misleading statements and representations has had, and now has, the 
capacity and tendency to and does mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken be- 
lief that said statements and representations are true, and that said 
preparation is safe and harmless for use under the conditions pre- 
scribed in respondent’s advertisement, or under such conditions as are 
customary and usual, and to induce a substantial portion of the public, 
because of such erroneous and mistaken belief, to purchase respond- 
ent’s said medicinal preparation. 

Par. 8. The acts and practices of the respondent, as herein alleged, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


OrpvrerR SUSPENDING FurTHER ACTION AND Cxosinc Case WrirHoutr 
PREJUDICE 


This matter coming on to be heard by the Commission upon re- 
spondent’s petition for suspension of further action in this proceeding 
without prejudice; and 

It appearing to the Commission that the amended complaint herein 
in substance charges respondent with the use of unfair and deceptive 
acts and practices in commerce in violation of the Federal Trade Com- 
mission Act based upon respondent’s dissemination of advertisements 
concerning the use of its medicinal preparation designated “B. C. 
Headache Powders” and representing that said preparation relieves 
headache, other pains and nervousness, whereas said advertisements 
contain certain false representations and are also false within the in- 
tent and meaning of said act because they fail to reveal facts material 
in the light of the representations in such advertisements and material 
with respect to consequences which may result from the use of the 
preparation to which the advertisements relate, under the conditions 
prescribed in said advertisements, and under such conditions as are 
customary and usual; that the ingredients contained in each “B. C. 
Headache Powder” are as follows: acetanilid, 214 grains; potassium 
bromide, 744 grains; aspirin, 8 grains; caffeine, 1 grain; that in many 
cases the use of this preparation under such conditions as are cus- 
tomary and usual, is a continued use in greater quantity and frequency 
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than two doses, 3 hours apart, during any 24-hour period, as recom- 
mended by respondent; and that such excessive use thereof may cause 
dependence upon the drugs therein contained, skin eruptions, mental 
derangement, and collapse, and its administration to children may be 
dangerous and injurious to health; and 

It further appearing to the Commission that, subsequent to filing 
an answer and the taking of testimony and other evidence in support 
of the amended complaint, respondent’s counsel stated upon the record 
that respondent would offer no evidence and waive further hearings 
as to facts and all intervening procedure, including the presentation 
of oral argument and the filing of briefs, and expressly waived the 
filing of a report upon the evidence by the trial examiner; that the 
record was thereupon closed and the testimony and other evidence, 
together with statements of respondent’s counsel, were duly recorded 
and filed in the office of the Commission ; and 

It appearing to the Commission from the testimony and other evi- 
dence now in this record that the harmful consequences and injury 
to health resulting from the use of “B. C. Headache Powders” were 
caused solely by acetanilid and potassium bromide contained therein ; 
and 

It appearing to the Commission that respondent at substantial cost 
and expense has permanently eliminated acetanilid and bromide from 
its product and is now manufacturing “B. C. Headache Powders” 
without either of said ingredients; and that. in connection therewith 
a new formula and Jabel are now used which were previously ap- 
proved by the Food and Drug Administration; and 

It appearing to the Commission that since the change of formula 
eliminating these ingredients respondent has not only ceased and de- 
sisted from the dissemination by any means in commerce of any ad- 
vertisement or advertising complained of by the Commission, but has 
permanently removed from its preparation the ingredients which 
formed the principal basis for the allegations of the amended com- 
plaint; and 

It appearing to the Commission that respondent has agreed upon 
the granting of its petition for suspension of further action in this pro- 
ceeding without prejudice that in the event it should at any time here- 
after use acetanilid and bromide, or either, in its product “B. C. Head- 
ache Powders,” or in any other product sold or offered for sale by it in 
interstate commerce, that the Commission upon the determination of 
such fact shall have the right without further proceedings, and upon 
the evidence now in the record in this proceeding, to make such findings 
as to the facts, conclusion drawn therefrom, and to issue such cease 
and desist order as it may deem wise and proper ; and 
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It appearing to the Commission that respondent has no intention of 
again using acetanilid and bromide, or either, in its product “B. C. 
Headache Powders,” or in any other product manufactured by it, that 
respondent is now conforming and intends to continue to conform its. 
advertising and advertisements to its new formula and label and with 
the requirements of the Federal Trade Commission Act; and that no 
additional benefits would be obtained by the issuance at this time of 
findings as to the facts and an order to cease and desist; and 

It appearing that in the exercise of the sound discretion of the Com- 
mission based solely on the facts of this particular case that the re- 
spondent’s petition for suspension of further action in this proceeding 
without prejudice should be granted. 

It is ordered That further action in this proceeding be and it is: 
hereby suspended and the case is hereby closed without prejudice to. 
the right of the Commission hereafter to reopen and reinstate this. 
proceeding and take such action herein as it may deem proper. 

Before Mr. John P. Bramhall and Mr. Andrew B. Duvall, trial 
examiners. 

Mr. James W. Cassedy, Mr. Robt. N. McMillen and Mr. John V. 
Buffington for the Commission. 

Fuller, Reade, Umstead & Fuller, of Durham, N. C., for respondents. 


T. M. Sranzackn, Frep J. Sranpack, Wacuovisa Bank & Trust Co... 
nr AL. Complaint, January 30, 1943.1. Order, December 10, 1946.. 
(Docket 4855.) 

Cuarce: Advertising falsely or misleadingly as to qualities, prop-- 
erties or results and safety of product and neglecting, unfairly or de-. 
ceptively to make material disclosure as to safety of product; in 
connection with the manufacture and sale of a medicinal preparation. 
known and designated as “Stanback Headache Powders” and’ 
“Stanback”. 

AMENDED CompLaInt: Pursuant to the provisions of the Federal 
Trade Commission Act, and by virtue of the authority vested in it by 
said act, the Federal Trade Commission, having reason to believe that. 
T. M. Stanback and Fred J. Stanback, general partners, and Wachovia 
Bank & Trust Co. and Fred J. Stanback as trustees for Ada M. Stan- 
back, Thomas M. Stanback, Jr., and William Charles Stanback, and. 
Wachovia Bank & Trust Co. and Thomas M. Stanback as trustees for. 
Elizabeth C. Stanback, Fred J. Stanback, Jr., and Nancy Jean Stan-. 
back, a limited partnership doing business under the name of Stan- 
back Co., Ltd., hereinafter referred to as respondents, have violated the: 
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provisions of said act and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its amended complaint, stating its charges in that respect 
as follows: 

ParacrapH 1. Respondents, T. M. Stanback and Fred J. Stanback, 
as general partners, and Wachovia Bank & Trust Co., and Fred J. 
Stanback as trustees for Ada M. Stanback, Thomas M. Stanback, Jr., 
and William Charles Stanback, and Wachovia Bank & Trust Co., and 
Thomas M. Stanback as trustees for Elizabeth C. Stanback, Fred J. 
Stanback, Jr., and Nancy Jean Stanback, are and at all times here- 
inafter mentioned, have been associated in a limited partnership doing 
business under the names of Stanback Co., Ltd., with their principal 
place of business located at 1500 South Main Street, Salisbury, N. C. 
The post-office address of said partnership and of all of said individual 
respondents is Salisbury, N. C., and that of the respondent Wachovia 
Bank & Trust Co. is Winston-Salem, N. C. 

Par. 2. Respondents are now and for some time last past have been 
engaged in the manufacture, sale, and distribution of a medicinal 
preparation known and designated as “Stanback Headache Powders” 
and “Stanback.” Respondents cause said preparation when sold to be 
shipped from their said place of business in the State of North Caro- 
lina to the purchasers thereof located in various States other than 
North Carolina and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in their said medicinal preparation, in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, re- 
spondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements 
concerning their said product by use of the United States mails and 
by various means in commerce, as commerce is defined in the Federal 
Trade Commission Act, and respondents have disseminated and are 
now disseminating and have caused and are now causing the dissemi- 
nation of false advertisements concerning their said product by vari- 
ous means for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of said product in commerce, as 
commerce is defined in the Federal Trade Commission Act. 

The advertisements so disseminated by respondents are in substance 
that their preparation gives relief in case of headache, backache, 
functional pains, neuralgia and pains following dental work and that 
it is “reliable and trustworthy.” 
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Par. 4. Respondents’ advertisements, disseminated as aforesaid, 
constitute false advertisements within the intent and meaning of the 
Federal Trade Commission Act for the reason that they fail to reveal 
facts material in the light of such representations and material with 
respect to consequences which may result from the use of the prepa- 
ration to which the advertisements relate, under the conditions pre- 
scribed in said advertisements, and under such conditions as are cus- 
tomary and usual. 

The ingredients of the preparation and the amount of each con- 
tained in the prescribed dose are as follows: 

Acetanilid, 214 grains; 
Potassium bromide, 7 grains; 
Aspirin, 514 grains; 

Caffein Citrate, 5g grain. 

Directions contained on the label of the container are that a second 
dose may be taken in 3 hours and that not over two doses should be 
taken in any 24-hour period. 

The continued use of respondents’ preparation in a quantity ex- 
ceeding the recommended dose, or with a greater frequency than the 
recommended frequency, may cause dependence upon the drugs there- 
in contained, skin eruptions, mental derangement and collapse, and 
its administration to children may be dangerous and injurious to 
health. 

The respondent represents that its product will relieve headache 
and other pains. In many cases the headache or other pain will 
persist for an extended period of time and tend to recur after the 
palliative effect of an analgesic may have worn off. The palliative 
effect of respondents’ product does not extend over a period exceeding 
4 hours for each prescribed dose. Because of these facts, the usual 
and customary condition in cases of persistent headache or other pain 
is and will be that there will exist a tendency for the sufferer to take 
more frequent and larger doses than prescribed. Such increased use 
will in itself tend to cause headache creating a tendency to take 
additional and more frequent doses. Respondents’ advertisements 
contain no caution or warning against use of its product in greater 
amount or with greater frequency than as stated on the label. 

Par. 5. The use by respondents of the aforesaid false advertise- 
ments has had, and now has, the capacity and tendency to and does 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said preparation is harm- 
less and that it may be taken as often as the pains for which it is 
recommended may recur and that it is safe and harmless for use under 
the conditions prescribed in the advertisements and under such con- 
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ditions as are customary and usual, and to induce a substantial portion 
of the public, because of such erroneous and mistaken belief, to pur- 
chase respondents’ said medicinal preparation. 

Par. 6, The acts and practices of the respondents as herein alleged 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


OrvER SUSPENDING FurrHER ACTION AND CLOSING CASE 
Wirsoutr PrrsupDICE 


This matter coming on to be heard by the Commission upon re- 


| _spondents’ petition for suspension of further action in this pro- 


ceeding without prejudice; and 

It appearing to the Commission that the amended complaint herein 
in substance charges respondents with the use of unfair and decep- 
tive acts and practices in commerce in violation of the Federal Trade 
Commission Act based upon respondents’ dissemination of advertise- 
ments concerning the use of their medicinal preparation designated 
“Stanback Headache Powders” and representing that said prepara- 
tion relieves headache, other pains and nervousness, whereas said ad- 
vertisements contain certain false representations and are also false 
within the intent and meaning of said act because they fail to reveal 
facts material in the light of the representations in such advertise- 
ments and material with respect to consequences which may result 
from the use of the preparation to which the advertisements relate, 
under the conditions prescribed in said advertisements, and under 
such conditions as are customary and usual; that the ingredients 
contained in each “Stanback Headache Powder” are as follows: 
acetanilid, 214 grains; potassium bromide, 7 grains; aspirin, 514 
grains; caffeine, 54 grain; that in many cases the use of this prepara- 
tion under such conditions as are customary and usual, is a continued 
use in greater quantity and frequency than two doses, 3 hours apart, 
during any 24-hour period, as recommended by respondents; and 
that such excessive use thereof may cause dependence upon the drugs 
therein contained, skin eruptions, mental derangement and collapse, 
and its administration to children may be dangerous and injurious 
to health; and 

It further appearing to the Commission that, subsequent to filing 
an answer and the taking of testimony and other evidence in support 
of the amended complaint, respondents’ counsel stated upon the rec- 
ord that respondents would offer no evidence and waived further 
hearings as to facts and all intervening procedure, including the 
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‘presentation of oral argument and the filing of briefs, and expressly 
waived the filing of a report upon the evidence by the trial examiner ; 
that the record was thereupon closed and the testimony and other 
evidence, together with statements of respondents’ counsel, were duly 
recorded and filed in the office of the Commission; and 

It appearing to the Commission from the testimony and other 
evidence now in this record that the harmful consequences and injury 
to health resulting from the use of “Stanback Headache Powders” 
‘were caused solely by acetanilid and potassium bromide contained 
therein; and 

It appearing to the Commission that respondents at substantial 
cost and expense have permanently eliminated acetanilid and bro- 
mide from their product and are now manufacturing “Stanback 
‘Headache Powders” without either of said ingredients; and that in 
connection therewith a new formula and label are now used which 
were previously approved by the Food and Drug Administration; and 

It appearing to the Commission that since the change of formula 
eliminating these ingredients respondents have not only ceased and 
-desisted from the dissemination by any means in commerce of any 
advertisement or advertising complained of by the Commission, but 
have permanently removed from their preparation the ingredients 
which formed the principal basis for the allegations of the amended 
complaint; and 

It appearing to the Commission that respondents have agreed upon 
the granting of their petition for suspension of further action in this 
proceeding without prejudice that in the event they should at any 
time hereafter use acetanilid and bromide, or either, in their product 
“Stanback Headache Powders,” or in any other product sold or offered 
for sale by them in interstate commerce, that the Commission upon 
the determination of such fact shall have the right without further 
proceedings, and upon the evidence now in the record in this pro- 
ceeding, to make such findings as the facts, conclusion drawn there- 
from, and to issue such cease and desist order as it may deem wise and 
proper ; and 

It appearing to the Commission that respondents have no intention 
of again using acetanilid and bromide, or either, in their product 
“Stanback Headache Powders,” or in any other product manufac- 
tured by them, that respondents are now conforming and intend to 
continue to conform their advertising and advertisements to their 
new formula and label and with the requirements of the Federal 
Trade Commission Act; and that no additional benefits would be 
obtained by the issuance at this time of findings as to the facts and 
an order to cease and desist; and 
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It appearing that in the exercise of the sound discretion of the Com- 
mission based solely on the facts of this particular case that the re- 
spondents’ petition for suspension of further action in this proceeding 
without prejudice should be granted; 

It is ordered, That further action in this proceeding be and it is 
hereby suspended and the case is hereby closed without prejudice to 
the right of the Commission hereafter to reopen and reinstate this 
proceeding and take such action herein as it may deem proper. 

Before Mr. John P. Bramhall and Mr. Andrew B. Duvail, trial ex- 
aminers. 

Mr. James W. Cassedy, Mr. Robt. N. McMillen and Mr. John V. 
Buffington for the Commission. 

Linn & Shuford, of Salisbury, N. C., for respondents. 


20TH Century Heatru Insrrrurr, Inc., James G. Reynoups anp 
Anna F. Reynoitps. Complaint, November 15, 1944. Order, Decem- 
ber 18,1946. (Docket 5247.) 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties or results and scientific or relevant facts; in connection with the 
sale of books and courses of instruction on the subjects of diets and 
health. 

Dismissed by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent corporation was adju- 
dicated a bankrupt in 1941, that its assets were disposed of by the 
receiver and trustee in bankruptcy, and that it was subsequently dis- 
charged in bankruptcy ; 

And it further appearing that said corporation was in 1943 sus- 
pended by the State of California for nonpayment of franchise taxes 
and that it is no longer a going business concern ; 

And it further appearing that the use of the representations chal- 
lenged by the complaint was discontinued in 1937 or 1938, that there 
is no likelihood that the use of such representations will be resumed 
by any of respondents, and that there is not sufficient public interest in 
the proceeding to warrant corrective action by the Commission : 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed. 

Before Mr. Clyde M. Hadicy, trial examiner. 

Mr. William L. Pencke for the Commission. 

Wood, Crump, Rogers & Arndt, of Los Angeles, Calif., for respond- 


ents. 
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Jeppo-Higuianp Coat Co., Eastern Coat anp Om Co., Saries & 
Frency, Inc., anp Arnantic Coat Co. Complaint, February 24, 1941. 
Order, December 20, 1946. (Docket 4468.) 

Charge: Entering into, and carrying out, an understanding, agree- 
ment and conspiracy to restrict, restrain, suppress and eliminate com- 
petition and to create a monopoly in the sale and distribution of Jeddo- 
Highland coal in commerce in the trade area in and around Provi- 
dence, R. I.; to control distribution thereof, and to cut off competing 
dealers and price cutters. 

Compnaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Jeddo- 
Highland Coal Co., a corporation; Eastern Coal & Oil Co., a corpora- 
tion; Sayles & French, Inc., a corporation; and Atlantic Coal Co., a 
corporation, hereinafter referred to as respondents, have violated the 
provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, Jeddo-Highland Coal Co. is a corpora- 
tion, the place of whose incorporation is not known to the Commis- 
sion, with its principal place of business at Jeddo, Pa. 

Respondent Eastern Coal & Oil Co. is a corporation organized and 
existing under the laws of the State of Rhode Island, with its prin- 
cipal office and place of business located at 36 Weybosset Street, in the 
city of Providence, in said State. From 1901 to 1940, the respondent 
corporation existed and did business under the name of Eastern Coal 
Co., but in 1940 the charter of the said respondent corporation was 
amended so as to change the official name of the respondent corpora- 
tion to Eastern Coal & Oil Co.; since 1940 said respondent corporation 
has existed and has been doing business under the name of Eastern 
Coal & Oil Co. 

Respondent Sayles & French, Inc., is a corporation organized and 
existing under the laws of the State of Rhode Island, with its prin- 
cipal office and place of business located at 54 Valley Street, in the 
city of East Providence, in said State. 

Respondent Atlantic Coal Co. is a corporation organized and exist- 
ing under the laws of the State of Rhode Island, with its principal 
office and place of business located at Olneyville Square, in the city 
of Providence, in said State. 

Par. 2. Respondent, Jeddo-Highland Coal Co., is now, and has been 
for several years last past, engaged in the business of mining anthra- 
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cite coal in and around Jeddo, Pa., and selling and distributing such 
coal to wholesalers and retailers thereof located throughout the States 
of the United States other than the State of Pennsylvania. 

Said respondent is the sole and exclusive miner and shipper of 
Jeddo and Highland Lehigh anthracite coal which is sold and dis- 
tributed by said respondent under the registered trade-name of “Jeddo- 
Highland Coal”, which originates in the original Jeddo-Highland 
Basin located in Jeddo, Pa. Jeddo-Highland coal has a favorable 
good will among the purchasing public in the trade area in and around 
Providence, R. I., based on the belief that such coal is a superior 
anthracite coal; a large part of said purchasing public prefers Jeddo- 
Highland coal to other grades and kinds of anthracite coal. 

Par. 3. Respondents Eastern Coal & Oil Co., Sayles & French, Inc., 
and Atlantic Coal Co., hereinafter for convenience, referred to as 
respondent dealers, are and have been for several years last past, en- 
gaged in the business of selling and distributing, as wholesale and 
retail dealers, anthracite coal including Jeddo-Highland coal in the 
trade area in and around Providence, R. I. 

Par. 4. In the course and conduct of their respective businesses, 
respondent dealers purchased and are still purchasing anthracite coal 
including Jeddo-Highland coal from the respondent Jeddo-Highland 
Coal Co., and when said purchases are made, and as a part thereof, 
said respondent Jeddo-Highland Coal Co., has shipped or caused to 
be shipped, and does ship or causes to be shipped, said coal from its 
place of business located in the State of Pennsylvania to the places of 
business of the respondent dealers located in the State of Rhode Island. 
All of the respondents in the aforementioned manner maintained and 
still maintain a course of trade in said coal in commerce between and 
among the several States of the United States. 

Par. 5. The respondent dealers in the regular course and conduct 
of their respective businesses have been, and are, in active and sub- 
stantial competition with each other and with other dealers in the 
purchase and/or sale of anthracite coal, including Jeddo-Highland 
coal in the trade area in and around Providence, R. I.; and, but for 
the respondent dealers and respondent Jeddo-Highland Coal Co. en- 
tering into and carrying out the understanding, agreement and con- 
spiracy hereinafter set out, said active and substantial competition 
would have continued to the present. 

Par. 6. Respondents, in the middle part of 1939, entered into, and 
thereafter carried out, an understanding, agreement, and conspiracy 
to restrict, restrain, suppress and eliminate competition and to create 
a monopoly in the sale and distribution of Jeddo-Highland coal in 
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commerce in the trade area in and around Providence, R. I., as herein- 
after described. 

Par. 7. Pursuant to the said understanding, agreement, and con- 
spiracy entered into by, between, and among the said respondents, and 
in furtherance thereof and in order to effectuate the same, the said 
respondents, acting in cooperation with each other, have engaged in 
and performed, and are now engaging in and performing, among 
others, the following acts and practices: 

1. Agreed that respondent Jeddo-Highland Coal Co. should con- 
fine, and respondent Jeddo-Highland Coal Co. has confined, its sales 
and shipments of Jeddo-Highland coal in Providence, R. I., exclu- 
sively to the respondent dealers. 

2. Agreed that respondent dealers should designate, and said 
respondent. dealers have so designated one or more other dealers in 
anthracite coal, located in Providence, R. I., to whom respondent 
Jeddo-Highland Coal Co. should not sell its Jeddo-Highland coal. 

3. Agreed that respondent Jeddo-Highland Coal Co. should refuse 
to sell, and it has refused to sell, Jeddo-Highland coal to dealers in 
anthracite coal, located in Providence, R. I., who offer for sale, and who 
sell, Jeddo-Highland coal to the purchasing public at a retail price less 
than the retail price, for such coal, of the respondent dealers. 

Par. 8. Each of said respondents in the time mentioned herein acted 
in concert with one or more of the other respondents in doing and per- 
forming the acts and practices herein alleged in furtherance of the 
understanding, agreement, and conspiracy hereinbefore set out. 

Par. 9. The acts and practices of respondents as herein alleged are 
all to the prejudice of competitors of respondent dealers and of the 
public; have a dangerous tendency to and have actually hindered and 
prevented competition in the sale of Jeddo-Highland coal in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act; have unreasonably restrained such commerce in Jeddo- 
Highland coal, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commission 


Act. 
Orvrer Dismissinc CoMPpLAINT 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint, answers of the respondents thereto, testi- 
mony and other evidence in support of the complaint and in opposition 
thereto taken before a trial examiner of the Commission theretofore 
duly designated by it, report of the trial examiner upon the evidence 
and exceptions filed thereto, briefs filed in support of the complaint 
and in opposition thereto, and oral argument of counsel; and the Com- 
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mission having duly considered the matter and being now fully advised 
in the premises: 

Lt is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 


Opinion or CHAIRMAN, ConcurRED IN BY ALL COMMISSIONERS, IN THE 
Marrer or Jeppo-HigHianp Coan Company, rr aL., Docker No. 
4468. 


Ayers, Chairman: 

The complaint alleges, in effect, that Jeddo-Highland Coal Co., 
Jeddo, Pa., and three coal dealers located in Providence, R. I., entered 
into and carried out understandings, agreements, and conspiracies to 
restrain and eliminate competition and create a monopoly in the sale 
and distribution of Jeddo coal in the trade area in and around Provi- 
dence, R. I. 

Jeddo-Highland Coal Co. is the producer of a premium anthracite 
coal which it sells under the trade name “Jeddo.” It also produces 
and sells other brands and quality of coal, but Jeddo is the only one of 
its products involved in this matter. It has a high public acceptance 
and commands a premium price. 

In February 1939, Samuel M. White, who was formerly connected 
with another coal dealer in Providence, R. I., began business inde- 
pendently in that city under the name White Fuel Co. That com- 
pany purchased Jeddo coal from respondent dealers for resale to its 
customers from about February to June 1939. In June 1939, White 
Fuel Co. attempted to buy Jeddo coal directly from respondent Jeddo- 
Highland Coal Co., but was unsuccessful. Respondent dealers also 
refused at about that time to sell Jeddo coal to White Fuel Co. 

White Fuel Co. had been selling Jeddo Coal at 50 to 75 cents per ton 
lower than the other Jeddo dealers in Providence. There is much to 
indicate that this cut-price policy was the principal reason respondent 
dealers refused to sell Jeddo coal to White Fuel Co. White was unable 
to buy Jeddo coal from the producer or the respondent dealers from 
June to November 1939. On November 1, 1939, however, one of the 
respondent dealers reduced its retail price of Jeddo coal $1.05 per ton 
below the then prevailing price of the other respondent dealers. Fol- 
lowing this price cut respondent dealers resumed selling Jeddo coal 
to White Fuel Co. 

White Fuel Co. continued its efforts to obtain direct shipments of 
Jeddo coal from respondent producer, but without success. By June 
1940, all of the respondent dealers had again refused to sell Jeddo coal 
to White Fuel Co. Since that time neither the respondent producer 
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nor any of the respondent dealers have sold Jeddo coal to White 
Fuel Co. Early in 1941 White Fuel Co. made arrangements to buy 
a similar premium coal from another producer. That arrangement 
has continued, and since that time White Fuel Co. has made no further 
efforts to buy Jeddo coal and apparently has no desire to do so. 

This essential outline of facts is not in serious dispute. The issue 
is whether or not the refusal of respondents to sell to White Fuel 
Co. resulted from concert of action. 

The Jeddo Co. contends that its policy has been to sell in areas of 
limited demand to one dealer exclusively and in larger metropolitan 
areas to a few dealers designated as franchise accounts. Its produc- 
tion of coal has declined sharply in recent years and only rarely has 
it established new franchise accounts. It considered its coal distrib- 
ution in Providence to be entirely adequate. It is the contention of 
this company that its refusal to sell directly to White Fuel Co. was 
the result of this situation and was not the result of pressure from or 
agreement with the respondent dealers. 

Respondent dealers contend that they did not agree among them- 
selves not to sell to White Fuel Co., but that their refusal was the 
result of independent action and was based upon a shortage from 
time to time of Jeddo coal or upon their reluctance to sell to a dealer 
for resale who was undercutting their prevailing retail prices. 

The testimony and other evidence in the record does much to con- 
tradict these contentions and to indicate that respondents’ refusal to 
sell to White Fuel Co. resulted from concert of action. White Fuel 
Co. in developing its new business consistently sold Jeddo coal below 
the prevailing prices of the established dealers. This policy made 
White unpopular among respondent dealers and each of them had a 
natural inclination to refuse to sell to him. The relations among the 
respondent dealers, however, were not always harmonious and it is 
doubtful that they would follow a uniform course in refusing to sell 
to White in the absence of an agreement among themselves. The cor- 
respondence and testimony indicate that in both instances before they 
discontinued selling to White Fuel Co., they discussed the matter 
among themselves and asked for and received the cooperation and 
encouragement of respondent Jeddo-Highland Coal Co. 

Respondent producer contends that it has entered into only two 
joint actions with respondent dealers. It agreed to share and did 
share with them the expense of certain advertising in the fall of 1939 
in two Providence newspapers. It also agreed to send, and did send 
a letter to respondent dealers stating that the Jeddo Co. confined its 
shipments of Jeddo coal in Providence to them. It is contended that 
the purpose of these two joint actions was to combat the substitution 
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of spurious coal on orders for Jeddo, and was not related to local price 
cutting. The record indicates, however, that an important reason for 
suspecting that spurious coal was being sold as Jeddo was that the 
visible source of supply of Jeddo to others had been shut off by re- 
fusal of respondent dealers in June 1939, to sell to White. 

The trial examiner concluded that respondent dealers entered into 
understandings or agreements for the purpose and with the effect of 
- interfering with the sale and distribution of Jeddo coal in Providence; 
but that respondent producer was not a party to such understandings 
or agreements. Much of the evidence which would support a conclu- 
sion that there was a conspiracy among respondent dealers would also 
support a conclusion that respondent producer was cooperating with 
them and that it did much to encourage and make effective their pur- 
poses.. For reasons which will appear below, however, we do not find 
it necessary at this time to determine whether or not the activities of 
respondents amounted to concert of action in unlawful restraint of 
trade. 

This case presents a purely local situation affecting only the trade 
area in and around Providence, R. I. It related to one private brand 
of premium anthracite coal. It occurred in 1939 and in 1940, and 
has been in abeyance if not abandoned since 1941. Only a moderate 
tonnage of Jeddo coal was shipped into the Providence trade area dur- 
ing the 1939 and 1940 coal years. Early in 1941 White Fuel Co. satis- 
factorily arranged for the purchase and sale of a competitive brand of 
premium anthracite coal having the same general qualities and charac- 
teristics as Jeddo, and since that time it has made no effort and appar- 
ently has had no desire to purchase Jeddo coal. 

It is thus apparent that the alleged conspiracy was sharply limited 
in point of time, in geographical extent and in volume of business 
affected, and that it has been dormant if not abandoned since early 
1941. There is nothing to indicate that there has since been any 
cooperation among the respondents designed to control the local 
marketing of coal or to prevent others from obtaining any brands of. 
coal for resale. From the evidence and all the surrounding circum- 
stances there appears no substantial reason to believe that the alleged 
conspiracy may be renewed in a form which would be reached by an 
order to cease and desist based on the record in this case. 

The mere abandonment of an unlawful practice is not sufficient to 
prevent the issuance of an order to cease and desist. In many cases 
there is no assurance that respondent, if it could shake the Commis- 
sion’s hand from its shoulder, would not continue its former course. 
(Sears, Roebuck & Co. v. F. T. C., 258 Fed. 307). The Commission 
has, however, a broad discretion to determine whether or not an order _ 
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is needed to prevent resumption of a practice which may be unlawful, 
and it must exercise its discretion in view of all the circumstances. 
(Deer, et al. v. F. 7. O., 152 F. (2d) 65; Guarantee Veterinary Co. v. F. 
T. C. 285 Fed 853). ‘Where the practice complained of was discon- 
tinued long before the Commission’s order, and there is no reason to 
apprehend a renewal, it is doubtful that an order to cease and desist 
would be sustained or enforced. (L. B. Silver Co.v. F. T. C., 292 Fed. 
752; John OC. Winstonv. F.T.C.,3¥F. (2d) 961; F. 7. C. v. Civil Service 
Training Bureau, Inc, 79 F (2d) 113). But where there is no sound 
reason to believe that the practice complained of will not be renewed, a 
cease and desist order should be issued even though the practice has 
been discontinued. (7. 7. C. v. Standard Education Society, 86 F. 
(2d) 692, and cases there cited; Vational Silver Co. v. F. T. C., 88 F. 
(2d) 425; Bunte Brothers, Ine. v. F. T. C., 104 F. (2d) 996; Hducators 
Association, Inc.,v. F. T.C.,108 F (2d) 470; Hershey Chocolate Corp., 
v. f; T. C., 121 F. (2d) 968; Perma-Maid Co., Inc., v. F. T. @., 121 F. 
(2d) 282). In such cases the determination as to whether or not an 
order is needed is primarily within the scope of the Commission’s 
discretion. 

In the present case the complaint was issued in February 1941, at 
a time when the situation against which it was directed was active 
and the public interest was very much alive. There were, however, 
extensive delays in the proceedings which could not be avoided. Nego- 
tiations for settlement were unsuccessful; an important witness was 
absent on foreign duty with an auxiliary war service; after initial 
completion, the hearings were resumed for the taking of further evi- 
dence; and generally the Commission’s staff was depleted by war serv- 
ice and much of its energy was devoted to work relating more directly 
to the war effort. Accordingly this matter was not presented for final 
determination until 1946. 

The practices complained of have been inactive since about the time 
the complaint issued. There appears no substantial reason to believe 
that the alleged conspiracy may be renewed in a form which would 
be reached by an order to cease and desist based on the record in this 
case. The public interest which the Commission had reason to believe 
existed in this proceeding in 1941 has since disappeared. At the pres- 
ent time it does not appear that the public interest would be materially 
served by the issuance of a cease and desist order. It is for these 
reasons and not because of failure of proof that the Commission, in the 
exercise of its discretion, has dismissed this proceeding. 

Before Mr. Randolph Preston, trial examiner. 

Mr. Daniel J. Murphy for the Commission. 
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Mr. Thomas J. Collins, of Springfield, Mass., for J eddo-Highland 
Coal Co. 

Hinckley, Allen, Tillinghast & Wheeler, of Providence, R. is ror 
Eastern Coal & Oil Co. 

Sisson, Fletcher, Worrell & Hodge, of Providence, R. I., Sayles & 
French, Inc., and long with— 

Mr, Theodore Jaffe, of Providence, R. I., for Atlantic Coal Co. 


AMERICAN Bustnuss Survey, Lve., and Minton Strauss, alias James 
P. Wirson and Jonn W. Hawruorne. Complaint, August 6, 1943. 
Order, January 16, 1947. (Docket 5021.) 

Charge: Assuming or using misleading trade or corporate name, 
using misleading product name, and misrepresenting business status, 
advantages or connections as to nature and character of product; in 
connection with the publication and sale of a so-called magazine 
having the title “American Business Survey,” and purporting to be a 
“Recording of the Achievements of Commerce and Industry.” 

CompLaIntT: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Ameri- 
can Business Survey, Inc., a corporation, and Milton Strauss, an indi- 
vidual, hereinafter referred to as respondents, have violated the pro- 
visions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacrarpH 1. Respondent American Business Survey, Inc., is a 
corporation organized under the laws of the State of New York, and 
respondent Milton Strauss an individual. Respondents maintain an 
office and principal place of business at 160 Fifth Avenue, city and 
State of New York. 

Respondent Strauss is, and at all times mentioned herein has been 
president of American Business Survey, Inc., its principal stockholder, 
and in control of its management, policies, and operation, particularly 
in respect to the acts and practices herein alleged. In the course and 
conduct of respondents’ business, Strauss also goes under the names 
of James P. Wilson and John W. Hawthorne. 

Par. 2. Respondents are now, and have been for more than 2 years 
last past, engaged in the business of publishing and selling a so-called 
magazine having the title “American Business Survey,” and purport- 
ing to be a “Recording of the Achievements of Commerce and In- 
dustry.” In the course and conduct of their business, respondents cause 
the said publication to be transported from their aforesaid place of 
business in the State of New York, and from the establishment where 
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said publication is printed in the State of New York, to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. Respondents maintain, and at all times men- 
tioned herein have maintained, a course of trade in said publication 
in commerce between and among various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of said publication, respondents have 
made and caused to be made false and misleading representations and 
statements with respect to its nature and character to purchasers and 
prospective purchasers thereof. 

Through the use of the name “American Business Survey, Inc.,” as a 
corporate name and the use of the name “American Business Survey” 
for said publication, and its description as a “magazine,” and through 
the use of oral statements, respondents have represented, directly and 
by implication that the said publication is a “magazine” within the 
generally accepted meaning of the word, i. e.; a publication which ap- 
pears at regular intervals containing matter of interest to the public 
generally or to substantial groups having some common interest, the 
income from which is derived essentially from the sale of advertising 
space, or from the sale of individual copies to subscribers and others, 
or from both combined; that it contains for the most part matter of 
such a nature as to be of interest to many persons throughout the 
Nation engaged in business enterprises of various kinds or are inter- 
ested in what is going on in the business world. Respondents have 
also represented that said publication has a circulation of several 
thousand copies. 

Par 4. The said statements, representations and designations are 
false and misleading. Jn truth and in fact the said publication is nota 
magazine in the generally accepted meaning of the word. It is not 
published at regular intervals, and the publishers receive no income 
from the sale of individual copies thereof. There are no subscribers 
to the publication and it is not offered for sale, or sold, to anyone in any 
manner except that hereinafter stated, and it has no circulation, in 
the accepted sense of the word. 

The matter contained in American Business Survey consists almost 
entirely of items concerning individuals, and of no interest, business 
or otherwise, except to the limited circle of their friends and acquain- 
tances, items which attempt to minimize the importance of violations 
of the law and “whitewash” the violators, and items which, although 
purporting to be news stories, are in fact disguised advertisements. 


we ee 
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_ The publication is of no interest to, and in fact is not offered to, the 
general public or to any substantial group thereof. 

Par. 5. The items in respondents’ publication are, with very limited 

exceptions, of such a character that the persons or concerns which 


| form their subjects, may, respondents hope, be induced to purchase 


| numerous copies thereof for personal distribution, to advertise them- 


selves, their acts, products, or services, and to show that they, their 
doings, products or services, are so outstanding as to have been written 
up in a respectable magazine as matters of general interest. 

Respondents’ method of operation is substantially as follows: The 
necessary factual data having been obtained from trade papers and 
other available sources, an article is prepared by respondents, acting 
through respondent Strauss, who for this purpose disguises himself 
under the name James P. Wilson; the article having been prepared, 
respondents through respondent Strauss, who for this purpose dis- 
guises himself under the name of James P. Wilson, and John W. Haw- 
thorne, telephones the individual or house concerned with the article, 
reads it, and states that it is to appear in the next issue of American 
Business Survey, which, it is represented, is to appear in the immedi- 
ate future, and has a circulation of some 8,000 copies; he then en- 
deavors to sell to the individual or house a quantity of copies of that 
issue at 35 cents each, which, if he succeeds in making the sale, are ul- 
timately sent to the purchaser. It is the proceeds of quantity sales so 
made that constitute the entire income from the publication. When 
a sufficient number of such quantity sales have been made, respondents 
cause the publication to be printed and distributed to the purchasers. 
Frequently there is a lapse of time of more than a month between the 
time of sale and the appearance of the publication. The undisguised 
advertising matter in American Business Survey is included without - 
charge in an effort to lend an air of authenticity to the publication. 

Par. 6. The use by respondents of the foregoing false and deceptive 
representations and designations has had, and now has, the capacity 
and tendency to, and does, mislead and deceive a substantial number 
of the purchasing public into the erroneous and mistaken belief that 
such representations and designations are true and correct, and into 
the purchase of substantial numbers of respondents’ publication be- 
cause of such erroneous and mistaken belief. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint, answer of the respondents thereto, testimony 
and other evidence in support of the complaint and in opposition 
thereto taken before a trial examiner of the Commission theretofore 
duly designated by it, report of the trial examiner upon the evidence 
and exceptions filed thereto, and briefs filed in support of the com- 
plaint and in opposition thereto; and the Commission having duly 
considered the matter and the record herein and being now fully 
advised in the premises: 

It is ordered That the complaint be, and the same hereby is, dis- 
missed. 

Commissioner Davis dissenting. 


OPINION OF THE COMMISSION IN THE Matrer or AMERICAN BUSINESS 
Survey, Inc., er At. Docker No. 5021 


Ayres, Commissioner: 

Respondent, American Business Survey, Inc., is a New York cor- 
poration, of which respondent, Milton Strauss, is president and sub- 
stantially the only stockholder. Strauss is in complete control of the 
management, policies, and operations of the corporation. References 
herein to respondent should be understood to indicate Strauss pri- 
marily, and generally to include the corporation. 

Respondent is engaged in the business of producing and selling in 
interstate commerce a publication having the form and appearance 
of a business paper or magazine. It is designated, “American Business 
Survey,” and described as “Recording the Achievements of Commerce 
and Industry”, and as “A Magazine of Enterprise and Opinion.” 

When functioning as author, editor, or solicitor Strauss uses the 
fictitious name, James P. Wilson, and when functioning as business 
manager, he becomes John W. Hawthorne. Counsel for the Com- 
mission attempted during the hearings to characterize the publication 
as a “puff sheet,” but respondent preferred to describe it as a “publicity 
organ.” 

Articles are prepared by Strauss on subjects and in a form desioned 
to appeal to specific individuals or specific companies. They. are 
what he describes as “think pieces” and are usually concocted by him 
on the basis of some brief headline or other scanty information. They 
eae laud such individuals or companies extravagantly, or apologize 

or them. sue 
After an article has been prepared the person or company affected 
is telephoned by respondent, the article is read and changes are made 
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in accordance with suggestions then received. Respondent’s presen- 
tation encourages the person or company contacted to order a sub- 
stantial number of copies of the issue in which the article will appear. 
This is substantially the only method of sale employed by respondent, 
| and sales made in this way represent substantially his only source of 
| income in connection with the publication. 

_ When a sufficient number of articles have been prepared and orders 
_ obtained to warrant publication, an issue, ordinarily consisting of 
_ 7,000 to 10,000 copies, is printed. Substantially the only distribution 
| of the printed copies is by sale in the foregoing manner and by gratis 
| individual distribution by the purchasers to their friends, associates 
or acquaintances. 

The complaint charges in substance, that respondent has misrepre- 
sented that the publication has a circulation of several thousand 
copies; and that through the use of the name “American Business 
Survey” and its description as a “magazine,” and through the use 
of oral statements, respondent has represented that the publication 
is a “magazine” within the generally accepted meaning of the word. 
The complaint then defines the “generally accepted meaning” of 
“magazine” as— 


a publication which appears at regular intervals containing matter of interest 
to the public generally or to substantial groups having some common interest, 
the income from which is derived essentially from the sale of advertising space, 
or from the sale of individual copies to subscribers and others, or from both 

combined ; that it contains for the most part matter of such a nature as to be of 
- interest to many persons throughout the Nation engaged in business enterprises 
of various kinds or are interested in what is going on in the business world. 


The respondent verified substantially the method of operation 
charged in the complaint and outlined above. He was careful to deny, 
however, that any misrepresentations had been made to any purchasers 
or prospective purchasers of the publication. 

The only other witness in support of the complaint was qualified as 
an expert on the characteristics of general business magazines and 
trade magazines. He testified that in his opinion, “American Busi- 
ness Survey” does not come within either of those categories. His 
testimony did not, however, define a magazine or a business magazine 
in such detail as to support the definition contained in the complaint. 

The trial examiner concluded that “the representations of Strauss 
that he publishes a business magazine, ‘American Business Survey,’ 
having a circulation of 7,000 to 10,000 copies, have a tendency and 
capacity to mislead and deceive a substantial number of the purchasing 
public into the mistaken belief that ‘American Business Survey’ is a 
business magazine having a well-defined circulation.” He recom- 
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mended that “the Commission issue a cease and desist order prohibit-- . 


ing respondent from using the title ‘American Business Survey’ a 
‘Recording of the Achievement of Commerce and Industry,’ and from 
representing that said magazine has a circulation of any definite num- 
ber of copies until it shall become in fact a business magazine within 
the general public understanding of such words.” 

The record does not sustain the charge that respondent has repre- 
sented that his publication has a circulation of 7,000 to 10,000 copies. 
He denied that he has represented that he has any circulation, but 
stated that he has represented that he prints from 7,000 to 10,000 copies 
of each issue and that such copies are distributed. There is no evi- 
dence to controvert his contention. 

If we are to conclude that respondent’s designation of its publica- 
tion as a magazine is false and misleading to the extent that it does 
not conform to the definition contained in the complaint, we must 
take official notice that such definition is accurate and is generally 
understood by the consuming public. No basis for such official no- 
tice has been brought to our attention and none appears to be at hand. 
The dictionary definitions fall far short of the definition contained in 
the complaint. 

The articles in respondent’s publication relate to persons and com- 
panies engaged in business. They are of interest, presumably, to that 
portion of the public embraced in the several circles of friends, asso- 
cilates, or acquaintances of persons or companies discussed in them, 
which circles apparently are of such size as to warrant the printing 
of 7,000 to 10,000 copies of each issue. The quality of the articles and 
their subject matter are not in issue. Our objective here is not cen- 
sorship, but is only to prevent misrepresentation or deception in con- 
nection with the sale of the publication. 

No substantial income is derived from the sale of advertising space 
in the publication or from the sale of individual copies to subscribers 
or others. But the record contains no evidence to suggest that these 
are necessary elements of a magazine. 

Respondent’s publication does not appear at regular intervals, but 
is published as prepared articles and orders for copies warrant. In 
the absence of substantial evidence to the contrary, it is doubtful that 
the lack of regularity of publication is of such consequence as to de- 
stroy its characteristics as a “magazine” or to cause the use of that 
term in connection with it to be deceptive or misleading to consumers. 

The record contains substantial evidence that many persons or firms 
have purchased copies of more than one issue. Such evidence tends 
to indicate that there have been many purchasers who were satisfied 
with the publication. No testimony was offered to indicate that any- 


\ 
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one had bought copies of the publication under a misunderstanding of 
its true nature and character, or that misrepresentations had been 


_ made to anyone or that anyone had been deceived in any way with 


respect to it. 

It is a basic conception in proceedings under the Federal Trade 
- Commission Act that we “are not required to aver and prove that any 
competitor has been damaged or that any purchaser has been deceived. 
The commissioners * * * are to exercise their common sense, as in- 
formed by their knowledge of the general idea of unfair trade at 
common law, and stop all those trade practices which have a capacity 
or a tendency to injure competitors directly or through deception of 
purchasers * * *.” (Sears, Roebuck & Co., v. F. T. C., 258 Fed. 307). 
To issue and sustain a cease and desist order it is not necessary to prove 
or to find actual deception (Pep Boys—Mamny, Moe & Jack, Inc., v. 
F. T. C., 122 F. (2d) 158), but “ it is sufficient to find that the natural 
and probable result of the challenged practices is to cause one to do that 
which he would not otherwise do.” (Bockenstette, et al., v. F. T. C., 
134 F’. (2d) 369. Also see Herzfeld, et al.v. F. T.C., 140 F. (2d) 207). 
Resonable factual inferences may be the basis for the fact findings 
of the Commission as well as direct evidence. (Brown Fence & Wire 
Co., v. F. T. C., 64 F. (2d) 934). The Commission is not required to 
sample public opinion to determine the meaning of advertising. It 
may look at the advertisements in question, consider the relevant evi- 
dence in the record, and decide for itself whether the practices involved 
are unfair or deceptive. (Zenith Radio Corp. v. F.T.C., 143 F. (2d) 
29). 

This broad discretion which is lodged in the Commission must be 
exercised with “common sense” and with fairness. The terms under 
attack here are not necessarily misleading unless there is a general 
understanding among a substantial part of the public that they mean 
what the complaint alleges. But there is no evidence in the record 
that they have such meanings and we can find no reasonable basis upon 
which we can infer such meanings to them. 

It is our opinion that the record has failed to sustain the allegations 
of the complaint, and that it does not disclose such an indication of 
substantial public interest as to warrant reopening the case for the 
taking of further testimony. The complaint should, therefore, be 
dismissed. 

Commissioner Davis dissenting. 

Before Mr. Arthur fF. Thomas, trial examiner. 

Mr. Randolph W. Branch for the Commission. 

Mr. Bertram Schwimmer, of New York City, for respondents. 
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Lusem Bacu & Co., Inc. Complaint, June 25, 1945. Order, Jan- 
uary 23,1947. (Docket 5340.) 

ied re Advertising falsely or misleadingly as to wool composition 
of product; in connection with the sale of textile fabrics which it pur- 
chases from the manufacturers thereof, and sells to clothing manu- 
facturers and dealers, after dyeing and finishing, under trade names 
“Monte Cristo,” “Kohinoor,” and “Backadere Gabardine.” 

Record closed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the practices referred to in the complaint 
were discontinued by respondent prior to the Commission’s investiga- 
tion, that there is good reason to believe that such practices will not 
be resumed in the future, and that respondent has executed an affidavit 
that it will in the future abide by the applicable trade BE actice rules 
for the rayon industry : 

It is ordered That this proceeding be, and it hereby is, closed with- 
out prejudice to the right of the Commission to reopen it should condi- 
tions so warrant. 

Mr. DeWitt 7. Puckett and Mr. George M. Martin for the Com- 
mission. 

Mr. Emanuel A. Obstfeld, of New York City, for respondent. 


ConsoLipatep Grocers Corr. Complaint, February 19, 1946. Or- 
der, January 29, 1947. (Docket 5423.) 

Charge: Acquiring capital stocks of competitors in violation of 
section 7 of the Clayton Act with the effect of substantially lessening 
competition in interstate commerce between the competitors from 
whom the stock was acquired, to restrain interstate commerce in cer- 
tain sections and communities of the United States and to tend to 
create a monopoly in said respondent in the sale and distribution of 
groceries at wholesale in the United States and particularly in the city 
of Chicago and surrounding territory, Canton, Ohio, and Balti- 
more, Md. 

Compiaint: The Federal Trade Commission, having reason to 
believe that Consolidated Grocers Corp., hereinafter called respondent, 
has violated, and is now violating the provisions of section 7 of the act 
of Congress entitled “An act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (the Clayton Act), hereby issues this its complaint 
against said respondent, and states its charges with respect thereto as 
follows, to wit: 

Paracrapy 1. Respondent Consolidated Grocers Corp. is a corpo- 
ration organized under the laws of the State of Maryland, September 4, 
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1941, with its principal office and place of business located at 135 South 
LaSalle Street, Chicago, Il. Said respondent was organized under the 
name of South Street Co., with a capitalization of 20,000 shares com- 
mon stock, no par value, by one Nathan Cummings, the principal stock- 
holder, at which time it acquired, for a consideration of $1,200,000 all 
the outstanding capital stock (20,000 shares common) of the C. D. 
Kenny Co. of Baltimore City (hereinafter referred to as Kenny), 
engaged in the wholesale grocery business, specializing on sugar, coffee, 
tea, and grocery sundries such as rice, chocolate, evaporated milk, 
beans, syrup, and similar items. It operated a number of branches and 
sold its products principally in the States along the Atlantic seaboard 
and as far west as Indianapolis, Ind. Kenny employed at that time 
approximately 140 salesmen who called upon approximately 25,000 
independent retail grocer accounts, and Kenny’s total volume of sales 
for the year ending December 31, 1941, amounted to approximately 
$17,000,000. 

The name of the respondent corporation was changed soon after its 
organization from South Street Co. to C. D. Kenny Co. On or about 
July 25, 1942, the respondent (then the C. D. Kenny Co.) acquired, for 
a consideration of approximately $3,500,000, all the outstanding capi- 
tal stock of Sprague, Warner & Co. (hereinafter referred to as Sprague 
Warner), an Illinois corporation engaged in the wholesale grocery 
business throughout the United States with its principal office and place 
of business located in Chicago, Ill. Sprague Warner was founded in 
1862 and was incorporated in 1896. In 1938 it was merged with Sam- 
uel Kunin & Sons, Inc., a large wholesale grocer in Chicago, and in 
1939 it acquired another competitor, the Durand-McNeil-Horner Co. 
At the time Sprague Warner was acquired by the respondent it 
employed approximately 140 salesmen who solicited and sold to 
approximately 9,000 accounts, and the total volume of sales for the year _ 
1941 amounted to approximately $12,700,000. 

On October 5, 1942, the name of the respondent was changed from 
C. D. Kenny Co. to Sprague Warner-Kenny Corp., the business for- 
merly done by the C. D. Kenny Corp. thereafter being conducted as 
a division of the Sprague Warner-Kenny Corp., and the business 
theretofore done by Sprague Warner was thereafter transacted as a 
division of Sprague Warner-Kenny Corp. On December 21, 1942, 
respondent (Sprague Warner-Kenny Corp.) increased its capital 
stock from 20,000 shares common stock to 200,000 shares common 
stock, no par value, and 7,000 shares preferred stock, $100 par value. 
Said common stock was issued to the stockholders of record. On 
April 8, 1943, respondent further increased its capitalization of 
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common stock from 200,000 shares to 400,000 shares common stock no 
par value. 

Par. 2. The Western Grocer Co. (hereinafter referred to as Western) 
is an Iowa corporation organized in February 1901, at Marshalltown, 
Towa, and was a consolidation of the Letts-Fletcher Co., a wholesale 
grocer located at Marshalltown, Iowa, and the Spencer Grocery Co., 
a wholesale grocer located at Oskaloosa, Iowa. Thereafter the West- 
ern Grocer Co. expanded, and either acquired other wholesale grocers 
or established branches at Mason City, Iowa; Albert Lea, Minn.; St. 
Joseph, Mo., Dubuque, Iowa; Cedar Rapids, Iowa; Ottumwa, Iowa; - 
Des Moines, Iowa; Minneapolis, Minn.; Manhattan, Kans.; Carroll, 
Towa; Sheldon, Iowa; Davenport, Iowa; and subbranches at Owatonna 
and Faribault, Minn. Western also owned the Marshall Canning Co., 
engaged in the business of canning vegetables and fruit, operating 
11 canneries, 9 of which were located in the State of Iowa and 2 in 
the State of Texas. The volume of sales of this cannery in 1944 was 
in excess of $4,000,000. Approximately 15 percent of its output was 
sold to Western and 85 percent to approximately 400 jobbing accounts, 
including divisions of the respondent then the Sprague Warner- 
Kenny Corp. 

Western also operated a division known as Western Grocery Mills, 
engaged in roasting, packing, and selling coffee, peanut butter, ice 
cream mix, extracts, and other similar items. Western also sponsors 
a group of 674 independent retail stores operating under the name of 
“Jack Sprat Stores.” The total volume of sales of grocery items and 
canned goods, etc., of Western for the year 1944 was approximately 
$15,600,000, and for 1945, $17,200,000. Western employed in 1944 
approximately 90 salesmen who called upon and made sales to 5,000 
independent retail grocery stores in the States of Iowa, Minnesota, 
Missouri, Illinois, Wisconsin, and Kansas. 

Par. 3. Nathan Cummings, president of respondent (operating as 
Sprague Warner-Kenny Corp.), between December 1942, and Decem- 
ber 1943 acquired 11,511 shares of Western at an average price of 
$12.59 per share which he assigned to the respondent in May 1944. 
During the year 1943 respondent (operating under the name of 
Sprague Warner-Kenny Corp.) acquired 70,300 shares of capital stock 
of Western for a consideration of $17.50 per share. Respondent con- 
tinued to purchase Western stock as late as August 1944 until it has 
acquired and now owns 94,635 shares out of a total outstanding common 
stock of 102,511 shares. 

Par. 4. Reid Murdoch & Co. (hereinafter referred to as Reid Mur- 
doch) is a corporation organized under the laws of the State of Illi- 
nois in 1891 with capitalization of $1,000,000 to take over the business 
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theretofore operated by a partnership which was established in 1853. 
As of June 1945, Reid Murdoch had an outstanding capitalization of 
40,640 shares of common stock, par value $20 per share, 20,599 shares 
of preferred stock, par value $100 per share. Since 1922 Reid Mur- 
doch has been selling grocery items under its own trade names to the 
retail grocery trade throughout the United States. In addition to its 
main office in the city of Chicago, Ill., it maintains selling divisions 
at Pittsburgh, Pa., Los Angeles and San Francisco, Calif., Houston, 
Tex., Jacksonville, Fla., Somerville, Mass., and Baltimore, Md. It 
also maintains manufacturing plants for the packing of food products 
as follows: Rochester, Minn., peas and corn; Ellsworth, Mich., beans, - 
beets, carrots and cherries; Salem, Oreg., fruits; West Chicago, Ill. 
pickles; Pierceton, Ind., tomatoes; South Whitley, Ind., tomato juice. 
All products of these plants are sold through Reid Murdoch. 

Approximately 500 salesmen are normally employed by Reid Mur- 
doch to solicit the accounts of independent retail grocers. Approxi- 
mately half of these salesmen are employed in the territory under 
the jurisdiction of the Chicago office, which includes all of the States 
of the Middle West and part of the South. These salesmen operate 
under the supervision of branch managers. The total volume of sales 
of Reid Murdoch in 1944 amounted to approximately $33,000,000. 

Par. 5. On or about June 1, 1945, the respondent, whose name had 
been changed on May 25, 1945, from Sprague Warner-Kenny Corp. to 
Consolidated Grocers Corp., acquired all the outstanding common 
stock, 40,640 shares, of Reid Murdoch, for approximately $4,276,000 in 
cash. Respondent has also acquired as of June 1, 1945, approximately 
20,293 shares of preferred stock par value $100 per share, for approxi- 
mately $2,000,000. 

Following the acquisition of capital stock of Reid Murdoch by re- 
spondent, the number of directors of Reid Murdoch was increased on 
June 7, 1945, from 11 to 13, and on June 26, 1945, Nathan Cummings 
and S. M. Kennedy, representing the respondent were elected directors 
to fill the vacancies thus created. 

Par. 6. On or about June 1, 1945, respondent acquired 98 percent 
of the outstanding shares of common stock of the Dannemiller Grocery 
Co., organized under the laws of the State of Ohio in 1901 with its 
principal office and place of business in the city of Canton, Ohio, where 
it has been for a number of years engaged in the general wholesale 
grocery business. The total sales of the Dannemiller Grocery Co., 
which is the largest wholesale grocer in the Canton, Ohio, area, 
amounted to approximately $2,000,000 annually. 

Par. 7. As a result of the various acquisitions of capital stock 
described herein respondent now is the largest wholesale grocer in the 
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United States with total assets of the value of approximately $20,- 
000,000; an annual volume of sales amounting to approximately 
$100,000,000; and employing approximately 1,000 salesmen soliciting 
the business of approximately 100,000 retail grocers, hotels, restau- 
rants and institutions located throughout the entire United States. 
Respondent now occupies a dominant position in the wholesale grocery 
trade in numerous local trading areas including particularly the trad- 
ing area in and around Chicago, Ill., Baltimore, Md., and Canton, 
Ohio. 

Par. 8. The acquisition by said respondent of the capital stocks of 
the Western Grocer Co., Reid Murdoch & Co., and the Dannemiller 
Grocery Co., as hereinabove set out, was contrary to law in violation of 
section 7 of the said Clayton Act, and the effect of such acquisition of 
such stocks may be, has been, and is: 

(a) to substantially lessen competition in interstate commerce be- 
tween said Western Grocer Co., Reid Murdoch & Co., and Dannemiller 
Grocery Co., and said respondent; 

(6) to substantially lessen competition in interstate commerce be- 
tween said Western Grocer Co., and said Reid Murdoch & Co., and 
between the Dannemiller Grocery Co., and Reid Murdoch & Co.; 

(c) to restrain interstate commerce in the sale of groceries in certain 
sections and communities of the United States, particularly in and 

‘around the city of Chicago, Ill.; and Baltimore, Md., and Canton, 
Ohio, 

(d) to tend to create a monopoly in said respondent in the sale and 
_ distribution of groceries at wholesale in the United States and particu- 
larly in the city of Chicago and surrounding territory, Canton, Ohio, 
and Baltimore, Md. 


Orprr Dismissing CoMPLAINT 


This matter coming on to be heard by the Commission upon motion 
of the respondent by its attorneys to dismiss the complaint herein; and 

It appearing to the Commission that subsequent to the issuance of 
the complaint herein the respondent surrendered to Western Grocer 
Co., Reid Murdoch & Co., and Dannemiller Grocery Co., all of the 
capital stock held by the respondent in said corporations and received 
in lieu thereof an unconditional conveyance and transfer of the assets 
of said corporations; and 

The Commission having duly considered the said motion and afti- 
davits attached thereto and the record herein and being now fully 
advised in the premises: 

It as ordered, That the complaint herein be, and the same hereby is, 
dismissed by authority of the decision of the United States Supreme 
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Court in Arrow-Hart & Hegeman Electric Oo. v. F. T. C., 291 U.S. 
587, which decided that the Commission has no power to require a 
corporation to divest itself of assets of another corporation acquired 
prior to the issuance of the Commission’s order. 

Before Mr. John P. Bramhall, trial examiner. 

Mr, Everett F. Haycrafi, Mr. Lewis F. Depro, and Mr. aeatan J. 
Martin for the Commission. 

Mr. Morris L. Levinson, and Hopkins, Sutter, Halls, DeWolfe & 
Owen, of Chicago, Ill., and Hogan & Hartson, of Washington, D. C., 
for respondent. 


AxsraHamM Rapin Dorne Business as Pacrric UNpERGARMENT Co. 
Complaint, July 8, 1941. Order, January 31, 1947. (Docket 4533). 

Charge: Neglecting to make material disclosure and misbranding 
or mislabeling in connection with offer and sale of ladies’ under- 
garments, including nightgowns and slips, marked with words and 

name “Porto Rican Maid,” when in fact the cloth from which such 

garments was made was imported from a foreign country; and plac- 
ing thereby in the hands of jobbers and retail sellers.means to mislead 
and deceive members of the buying and consuming public into the 
false and erroneous belief that the products, and all the cloth or 
materials contained therein, are wholly of domestic manufacture and 
origin. 

Record closed without prejudice by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the proceeding, which involves prin- 
cipally the sale of products made of Japanese materials without dis- 
closing such origin, was instituted prior to the recent war, and that 
the record does not disclose the situation now existing, and the Com- 
mission being of the opinion that there is not sufficient public interest 
in the matter to warrant further investigation and proceedings therein 
at the present time: 

It is ordered, That this proceeding be, and it hereby is, closed 
without prejudice to the right of the Commission to reopen it and 
resume trial thereof in the future should the Commission consider 
such action warranted. 

Mr. John M, Russell for the Commission. 

Mr. Judah Braunstein, of New York City, for respondent. 


Prerer SANKOFF AND JOHN SANKOFF TRADING AS SANKOFF BROTHERS 
Pouurry Farms. Complaint, October 30, 1945. Order, January 31, 
1947. (Docket 5398.) 
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Charge: Advertising falsely or misleadingly as to Government 
U.S. BR. O. P. connection, history, qualities, properties or results and 
tested ; in connection with the sale of baby chicks. 

Dismissed by the following order: 

This matter coming before the Commission upon the record and it 
appearing that the respondents’ business was completely abandoned 
in 1944, that one of the respondents, Peter Sankoff, has disappeared 
and cannot be located, and that the other respondent, John Sankoff, 
has no personal knowledge of the advertisements disseminated, and 
the Commission having duly considered the matter, and being now 
fully advised in the premises; 

It is ordered That the complaint herein be, and the same hereby 
is, dismissed without prejudice to the right of the Commission to in- 
stitute further proceedings in this matter. 

Before Mr. Randolph Preston, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Mr. Adolph Stern, of Vineland, N. J., for respondents. 


ArnoLtp THoMPsON AND Joyce Krrtincer Trapine as Par-A-Pac 
Co. Complaint, August 14, 1941. Order, February 4, 1947. 
(Docket 4568.) 

Charge: Advertising falsely or misleadingly as to product being 
“Endorsed by Prominent Physicians” and as to qualities, properties 
or results of products; in connection with the sale of a non-medicated 
pad or device designated as Par-A-Pac and Par-A-Pac Natural 
Heating Pad. 

Record closed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondents discontinued several 
years ago the operation of the business referred to in the complaint, 
and that there is therefore not sufficient public interest in the matter to 
warrant further action by the Commission at this time: 

It is ordered That this proceeding be, and it hereby is, closed with- 
out prejudice to the right of the Commission to take such further action 
therein in the future as circumstances may warrant. 

Before Mr. John W. Addison, trial examiner. 

Mr. James I. Rooney, Mr. James M. Hammond and Mr. Jesse D. 
Kash for the Commission. 

Mr. John V. Visco, of New York City, for Joyce Kittinger. 


Gunerat Foons Corr., Frosrep Foops Sauns Corv., Genrrat Sra- 
roops Corr. anp 40-Farnom Fisu, Ixc. Complaint, lfovember 7 ; 
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1941. Original findings and order, November 18, 1944.1. (Docket 
4627.) Order vacating and setting aside, etc., February 13, 1947. 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to nature of product; in connection with the sale of 
fish products. 

Cease and desist order in this case was vacated and set aside and 
complaint dismissed, by the following order: 

Whereas, on November 7, 1941, the Commission issued its complaint 
in this proceeding charging that the acts and practices of the respond- 
ents in advertising and labeling certain fish products as “ocean perch” 
and “red perch” in connection with the sale and distribution of said 
products in commerce constitute unfair and deceptive acts and prac- 
tices within the intent and meaning and in violation of the Federal 
Trade Commission Act; and 

Whereas, on November 18, 1944, after extended hearings, the Com- 
_ mission issued its order that the respondents, General Foods Corp., 
a corporation; Frosted Foods Sales Corp., a corporation; General 
Seafoods Corp., a corporation; and 40-Fathom Fish, Inc., a corpora- 
tion, and their respective officers, representatives, agents, and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, and distribution of rosefish 
fillets in commerce as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Using the terms “ocean perch” or “red perch” or the term “perch, 
either alone or in combination with other words, to in any way desig- 
nate, describe, or refer to the rosefish or redfish ; and 

Whereas, on January 17, 1945, respondents filed -in the Circuit 
Court of Appeals for the First Circuit their petition to review and 
set aside the aforesaid cease and desist order; and 

Whereas, the record of the case was certified by the Commission 
to the Circuit Court of Appeals for the First Circuit on March 29, 
1945; and 

Whereas, on August 2, 1946, the Commission was advised by the 
Food and Drug Administration that the terms “ocean perch” and 
“red perch” have for a number of years prior thereto been accepted 
and approved by that agency as proper labeling for rosefish; and it 
appearing to the Commission that such approval is, by specific legis- 
lation, made a direct responsibility of the Food and Drug Adminis- 
tration; and 


by) 


1See 39 F. T. C. 437. 
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Whereas, on December 11, 1946, the Commission declared its policy 
relating to cooperation with other Federal agencies, which includes 
the following: 

(a) In the exercise of its jurisdiction with respect to practices 
and commodities concerning which other Federal agencies also have 
functions, it is the established policy of the Commission to cooperate 
with such agencies to avoid unnecessary overlapping or possible con- 
flict of effort. 

(6) It is the policy of the Commission not to institute proceedings 
in matters such as the labeling or branding of commodities where the 
subject matter of the questioned portion of the labeling or branding 
used is, by specific legislation, made a direct responsibility of another 
Federal agency. 

(c) In proceedings involving false advertisement of food, drugs, 
cosmetics, and devices as defined in section 15 of the Federal Trade 
Commission Act, account is taken of the labeling requirements of the 
Food and Drug Administration in any corrective action applied to the 
advertising. * * *; and 

Whereas, the Commission being of the opinion in these circum- 
stances that its cease and desist order in this proceeding should be 
vacated and set aside and that its complaint herein should be dis- 
missed ; and 

Whereas, upon request of the Federal Trade Commission and upon 
stipulation for that purpose, this case was on February 4, 1947, re- 
manded by the Circuit Court of Appeals for the First Circuit to the 
Federal Trade Commission in order to enable the Commission to 
vacate and set aside the cease and desist order dated November 18, 
1944, and to dismiss the complaint herein; and 

Whereas, the Commission having considered the matter and being 
now fully advised in the premises : 

It is ordered That the order to cease and desist issued in this pro- 
ceeding on November 18, 1944, be, and the same hereby is, vacated 
and set aside, and the complaint in said proceeding be, and the same 
hereby is, dismissed. 

Before Mr. Arthur F. Thomas and Mr. Andrew B. Duvall, trial 
examiners. 

Mr. Merle P. Lyon and Mr, Clark Nichols for the Commission. 

Mr. Lester E'. Waterbury, of New York City, for respondents. 


Racue, Jonnson. Complaint, April 25, 1945. Ord 
18, 1947. (Docket 5310.) ? ; - Order, February 


Charge: Advertising falsely or misleadingly and using misleading 
product name or title as to qualities, properties, or results; in connec- 
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tion with the sale of two preparations designated as Mme. Rachel 
Johnson’s Pomade Hair Grower and Mme. Rachel Johnson’s Hair 
Grower. 

Record closed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent has not advertised or 
sold her hair tonic or hair restorer for a period of more than 2 years, 
that all efforts to locate respondent have been unsuccessful and her 
present whereabouts are unknown, that there is no known person upon 
whom a notice or other process might be served in this matter, and 
that for these reasons it has been impossible to proceed with the trial 
of this case, and the Commission having duly considered the matter, 
and being now fully advised in the premises: . 

It is ordered: That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should future facts so warrant, to reopen the same and 
resume trial thereof in accordance with its regular procedure. 

Before Ur. Randolph Preston, trial examiner. 

Mr. B. G. Wilson for the Commission. 

Brady & Dear, of Kansas City, Kans., for respondent. 


American Druc Corr. Complaint, April 24, 1934. Original cease 
and desist order, November 21, 1934. 19 F. T. C. 436. (Docket 2170.) 
Order vacating and setting aside said order, etc., January 17, 1945. 
40 F. T. C. 735. Order vacating and setting aside order issued January 
17, 1945, etc., February 25, 1947. 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties, or results of product; in connection with the manufacture and 
sale of a medicinal preparation designated “Sinasiptec.” 

Order vacating and setting aside order issued January 17, 1945, 
which vacated and set aside an order to cease and desist dated Novem- 
ber 21, 1934, and dismissed the complaint herein without prejudice to 
the right of the Commission to institute further proceedings, follows: 

This proceeding coming on for further hearing, it appears that on 
January 17, 1945, the Commission issued an order vacating and set- 
ting aside an order to cease and desist, dated November 21, 1934, and 
dismissing the complaint herein without prejudice to the right of the 
Commission to institute further proceedings. Thereafter, petition to. 
review the order of the Commission issued January 17, 1945, was 
filed in the United States Circuit Court of Appeals for the 8th 
Circuit; and, . 

Whereas, this proceeding has now been remanded to the Commis- 
sion by that court on motion of the Commission so as to enable the: 


734584—49—vol, 43-48 
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Commission to take such action as may be appropriate and necessary to 
rescind the said order of January 17, 1945, and the Commission having 
duly considered the matter and being now duly advised in the 
premises ; 

It is ordered: That the Commission’s order of January 17, 1945, 
herein which vacated and set aside an order to cease and desist dated 
November 21, 1934, and dismissed the complaint herein without 
prejudice to the right of the Commission to institute further proceed- 
ings, be and the same hereby is, vacated and set aside. 

Before Mr. Edward M. Averill, trial examiner. 

Mr. William M. King and Mr. Joseph Callaway for the Commis- 
sion. 

Fordyce, White, Mayne & Williams and Polk, Fahey & Switzer, 
of St. Louis, Mo., for respondent. 


Gerratp A. Rice Dorne Business as Orrice or Crvit PREPARATION. 
Complaint, May 19, 1945. Original cease and desist order, October 
10, 1946. 43 F. T. C. 202. (Docket 5321.) Order vacating and re- 
opening for testimony, etc., March 11, 1947. 

Charge: Advertising falsely or misleadingly as to government con- 
nection, civil service jobs and employment, and scientific or relevant 
facts, assuming or using misleading trade or corporate name as to 
government connection, misrepresenting business status, advantages 
or connections as to government connection and offering deceptive in- 
ducements to purchase as to job guarantee, opportunities and scientific 
or relevant facts; in connection with the sale of correspondence courses 
of study and instruction intended for preparing students for exami- 
nation for certain civil service positions under the United States 
Government. 

Order reopening case for taking of testimony, follows: 

This matter coming on to be heard before the Commission on letter 
of respondent dated December 5, 1946, which is, in effect, a motion 
to vacate and set aside the findings as to the facts and order to cease 
and desist issued by the Commission on October 10, 1946, and to with- 
draw his answer filed on May 3, 1946, in which he admitted all ma- 
terial allegations of the complaint; and the Commission having con-_ 
sidered said motion, answer filed thereto by attorney for the Commis- 
sion, and the record herein and being of the opinion that at the time 
of the filing of his answer admitting the material allegations of the 
complaint the respondent did not fully understand the import of such 
answer. 

It is ordered, That the findings as to the facts and order to cease and 
desist heretofore issued by the Commission in this proceeding on Octo- 
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ber 10, 1946, be vacated and set aside, that respondent be permitted to 
withdraw his answer filed herein on May 3, 1946, and that this case 
be reopened for the purpose of taking such testimony and other 
evidence as may be offered in support of the allegations of said com- 
plaint and in opposition thereto and for such other proceedings as 
may be appropriate. 

Before Mr. Clyde M. Hadley and Mr. Everett F. Haycraft, trial 
examiners. 

Mr. William L. Pencke for the Commission. 


Autrep Stores Core., Autrep Purcuasine Corr., L. S. Donatpson 
Co., Jorpan-Marsu Co., er at. Complaint, May 6, 1944. Order, 
March 12, 1947. (Docket 5156.) 

Charge: Advertising falsely or misleadingly and placing in the 
hands of others means whereby they made and now make false and 
misleading statements and representations concerning their raincoats, 
to wit, as manufactured for and in accordance with specifications and 
standards of the United States Army, and as rejected for some slight 
defect only. 

Dismissed by the following order: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint, answer of respondents, testimony and other 
evidence in support of the complaint and in opposition thereto taken 
before a trial examiner of the Commission theretofore duly designated 
by it, and report of the trial examiner upon the evidence; and 

It appearing to the Commission that the allegations of the com- 
plaint have not been sustained by the greater weight of the evidence 
and the Commission having duly considered the matter and being now 
fully advised in the premises: 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. Webster Ballinger, trial examiner. 

Mr. R. A. McOuat for the Commission. 

Sullivan & Cromwell, of New York City, for respondents. 


Cuartes W. Woxr, Inc. Complaint, October 15, 1943. Order, 
April 8, 1947. (Docket 5062.) 

Charge: Advertising falsely or misleadingly as to dealer being 
wholesaler, and as to pretended “list” or “catalog” prices, and pre- 
tended wholesale prices made available to favored customers through 
discount cards, and misbranding or mislabeling as to pretended retail 
prices; in connection with the sale of handbags, leather goods, lug- 
gage, and other articles of merchandise. 
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Record closed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
record and recommendation of the assistant chief trial counsel; and 
it appearing that the respondent herein has accepted and signed an 
agreement to abide by, and has reported that it is complying with, 
the trade practice rules for the catalog jewelry and giftware industry, 
promulgated by the Commission on December 23, 1943; and that the 
respondent signed said agreement on December 27, 1943, prior to the 
hearings held herein; and the Commission having duly considered the 
matter and being now fully advised in the premises: 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume trial thereof in accordance with its regular procedure. 

Before Ur. Arthur F. Thomas, trial examiner. 

Mr. Carrel F. Rhodes and Mr. Jesse D. Kash for the Commission. 

Mr. Henry L. Schaefer, of New York City, for respondent. 


Raxston Pourtna Co. Complaint, August 23, 1946. Order, April 
30, 1947. (Docket 5458.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results, comparative merits, and competitive products; in 
connection with the preparation and sale of poultry feeds designated 
by the name “Purina”, with such other words added thereto to indi- 
cate the type or age of the poultry to which it is to be fed, or the 
purpose for which it is prepared. 

Dismissed by the following order: 

The Commission considered this matter on the complaint and the 
answer of the respondent thereto, and it appearing to the Commission 
that respondent discontinued the alleged false and misleading repre- 
sentations set out in said complaint more than 4 years ago and prior 
to the issuance of the complaint herein, that there is no substantial 
reason to believe that said representations will be renewed in a form 
within the scope of any order which might be issued in this proceeding 
if the allegations of said complaint should be fully sustained, and that 
consequently there is no present material public interest in further 
proceedings in this matter: 

f t is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to institute 
further proceedings should the public interest. so require. 

Mr. John L. York for the Commission. 

Mr. C. A. Renard, of St. Louis, Mo., for respondent. 
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Brack & Yarus, Inc., Docket 1736, Frank Paxron Lumper Oo., 
Docket 1738, F. H. Grrixserm, ev av., Parrnurs TRapine as GILLEsPm 
Fornirvre Co., Docket 1739, E. J. Sranron & Son, Docket 1740, Cart 
WENDELSTEIN, Trapine as Cary Wenperstetn & Co., Docket 1741, 
‘Western Harvwoop Lumerr Co., Docket 1743, CapwaLLADER-GiBson 
Co., Inc., Docket 1744. (Complaints, December 14, 1929); Tue 
Marruews Co., Inc., Docket 1751. (Complaint, January 20, 1930) ; 
Gitesprn Furniture Co., anp Furnirure Corporation or AMERICA, 
Lrp., Docket 1916. (Complaint, February 21, 1931). Order, May 2, 
1947. 

Charge: Misrepresenting product as to nature and composition and 
advertising falsely or misleadingly in regard thereto; through mis- 
representing lumber and other products in invoices, price lists, trade 
literature, etc., as being mahogany, Philippine mahogany, Bataan 
mahogany, and other purported species and kinds of mahogany as 
the case may be. 

Record closed by the following order: 

The Commission having on January 8, 1939, entered its order 
reopening these cases for the purpose of determining whether the 
Commission should rescind or modify or should reaffirm its action 
taken in said cases in 1931, including the entry of orders of dismissal in 
said cases; + 

And further proceedings having been had in said cases pursuant to 
said order of January 3, 1939, including the introduction of further 

testimony and other evidence before a trial examiner of the Commis- 
sion theretofore duly designated by it, and said cases having come 
on for final consideration by the Commission upon the record, includ- 
ing such further testimony and other evidence, the report of the trial 
examiner thereon, and the exceptions to such report, and upon the 
briefs and oral argument of counsel, and the Commission having duly 
considered said matters and being now fully advised in the premises: 

It is ordered, That the proceedings had pursuant to said order of 
January 3, 1939, be, and they hereby are, closed. 

This action is without prejudice to the right of the Commission to 
institute new proceedings against respondents in the event respondents 
should at any time engage in the practice of selling the Philippine 
woods in question as mahogany without clearly designating such woods 
as “Philippine Mahogany.” 

Tt is hereby declared to be the fixed and definite policy of the Com- 
mission to proceed vigorously against all persons selling such woods, 
whether in the unfinished state or made into furniture, as mahogany, 


1See 15 F, T. C. 489 and 443. 
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without the use of the qualifying word “Philippine,” and without fully 
informing the purchasing public that such woods are “Philippine 
Mahogany.” ; 

Before Ur. William C. Reeves and Mr. Webster Ballinger, trial 
examiners. 

Mr. Eugene W. Burr for the Commission. 

Nims, Verdi & Martin, of New York City, and Mr. Daniel F. Forbes, 
of Washington, D. C., for respondents. 

Robertson, Boddington & Emerson, of Kansas City, Kans., also 
appeared for Frank Paxton Lumber Co. 

Colonel F. Granville Munson and Mr. Harry B. Hawes, of Wash- 
ington, D. ©. for Government of Philippine Islands, intervenor. 


Booru Fisueries Core. Complaint, January 20, 1943. Order, May 
2,1947. (Docket 4888.) 

Charge: Advertising falsely or misleadingly as to nature of product; 
in connection with the sale of fish products. 

Dismissed by the following order: 

This matter came on to be heard in regular course upon the com- 
plaint, answer of respondent, and motion by the attorney supporting 
the complaint for dismissal of the complaint herein, in which motion 
said attorney set out as grounds therefor that the issues in this pro- 
ceeding are identical with the issues in Docket No. 4627, General Foods 
Corp., et al., in which case the order to cease and desist was vacated 
and the complaint dismissed for reasons shown in said proceeding; 
and the Commission being now fully informed and having duly con- 
sidered the matter, and it appearing to the Commission that in fact 
the decision in Docket No. 4627 is controlling in the present matter, 
said motion to dismiss is granted; and 

It ts ordered, That the complaint herein be, and the same hereby is, 
dismissed.1 

Mr. Clark Nichols for the Commission. 

Levinson, Becker & Peebles, of Chicago, Ill., for respondent. 


Dorman E. Hamre anp Dorman E. Hamier II, Traprne as Srert- 
Seat. Complaint, April 23, 1945. Order, May 7, 1947. (Docket 
5309.) 

Charge: Advertising falsely or misleadingly, misbranding or mis- 
labeling and using misleading product name or title as to qualities, 
properties or results ; in connection with the sale of devices designated 
“Steri-Seal” for use as caps or covering for nursing bottle nipples. 


1See, for vacating order, etc., in General Foods Corp., Docket 4627, p. 704. 
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Dismissed without prejudice by the following order: 

The Commission having considered the record in the above pro- 
ceeding and it appearing that the charges of the complaint are based 
upon statements in the labeling of respondents’ product and it further 
appearing that the respondents have revised said labeling to conform 
with the requirements of the Food and Drug Administration; and 

Whereas, on December 11, 1946, the Commission declared its policy 
relating to cooperation with other Federal agencies, which includes 
the following: 

(a) In the exercise of its jurisdiction with respect to practices and 
commodities concerning which other Federal agencies also have func- 
tions, it is the established policy of the Commission to cooperate with 
such agencies to avoid unnecessary overlapping or possible conflict 
of effort. 

(6) It is the policy of the Commission not to institute proceedings 
in matters such as the labeling or branding of commodities where 
the subject matter of the questioned portion of the labeling or brand- 
ing used is, by specific legislation, made a direct responsibility of 
another federal agency. 

(c) In proceedings involving false advertisement of food, drugs, cos- 
metics, and devices as defined in section 15 of the Federal Trade Com- 
mission Act, account is taken of the labeling requirements of the Food 
and Drug Administration in any corrective action applied to the 
advertising. * * *’; and 

The Commission having considered the record herein and being 
now fully advised in the premises and being of the opinion that this 
proceeding comes within and is affected by its policy of December 11, 
1946, relating to cooperation with other Federal agencies: 

It is ordered That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Mr. William L. Taggart for the Commission. 

Corbett, Mahoney & Miller, of Columbus, Ohio, for respondents. 


Benson & Henous. Complaint, May 2, 1945. Order, May 12, 1947. 
(Docket 5312.) — 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as business status, advantages or connections of respond- 
ent, and source of its products, to wit, as to its being an English cor- 
poration; holding a warrant entitling it to display the British Royal 
Arms; and operating places of business in London, England, New 
York, N. Y., and Montreal, Quebec, Canada; and as to its products 
being manufactured in England; in connection with the manufacture, 
processing and sale of tobacco products, including cigarettes. 
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Dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
request of the respondent that the Commission accept a stipulation as 
to the facts and an agreement to cease and desist and dismiss this 
proceeding; and 

The Commission having approved said stipulation as to the facts 
and agreement to cease and desist and being now fully advised in the 
premises : 

It is ordered That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission, should 
the facts so warrant, to reopen the same and resume proceedings 
therein in accordance with its regular procedure. 

Mr. John R. Phillips, Jr. for the Commission. 

Mr. Henry Ward Beer, of New York City, for respondent. 


Marirmr Miiine Co., Inc. anp Evererr L. Bowers, Inc. Com- 
plaint, June 27, 1945. Order, May 14,1947. (Docket 5343.) 

Charge: Advertising falsely or misleadingly as to composition and 
qualities, properties or results of product; in connection with the sale 
of a prepared dog food designated “Hunt Club Dog Food.” 

Record closed without prejudice by the following order: 

This matter coming on for consideration by the Commission upon 
the record, including the report of the trial examiner and the excep- 
tions thereto, and the briefs of counsel, and it appearing that respond- 
ent Everett L. Bowers, Inc., a corporation, has been dissolved, that the 
advertising representations challenged by the complaint have long 
been discontinued by respondent Maritime Milling Co., Inc., and that 
there is good reason to believe that such representations will not be 
resumed in the future, and the Commission being of the opinion that 
in the circumstances the public interest does not require further cor- 
rective action by the Commission in the matter at the present time: 

It is ordered that this proceeding be, and it hereby is, closed without 
prejudice to the right of the Commission to reopen the proceeding 
in the future and take such further action therein as in the opinion of 
the Commission may be warranted by the then existing circumstances. 

Before Mr. Randolph Preston, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Mr. David 8. Jackson, of Buffalo, N. Y., for respondents. 


Roy E. Casrerrer xt au., Dorne Busrnuss as Know Your Bretz Co., 
anD Bert Ray, Dorne Buisness as R & R Fournrrore Co., ere. 
Complaint, May 11, 1944. Order, May 20, 1947. (Docket 5158.) 
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Charge: Advertising falsely or misleadingly as to composition, 
qualities, properties, or results and size of product; and furnishing 
means and instrumentalities of misrepresentation and deception 
through supplying false and misleading advertising material and 
newspaper advertisements; in connection with the sale of metal cov- 
ered religious books, including the New Testament and a Catholic 
prayer book, intended for the use and asserted protection of the armed 
forces. 

Dismissed by the following order: 

This matter came on to be heard by the Commission in regular course 
upon the complaint, answer, testimony and other evidence, report of 
the trial examiner, and the briefs and oral arguments of counsel; and 
having duly considered the matter and it appearing to the Commis- 
sion that a fully informed determination with respect to certain of 
the alleged false and misleading representations set out in the com- 
plaint would require that the case be reopened and that additional 
testimony be taken, and it further appearing to the Commission that, 
inasmuch as the issues presented result from representations concern- 
ing steel-covered Bibles and prayer books intended for use by mem- 
bers of the armed forces, the change of circumstances resulting from 
the termination of the war makes further proceedings herein unwar- 
ranted for present lack of public interest, therefore: 

It is ordered That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Before Ur. John W. Addison, trial examiner. 

Ur. William L. Pencke for the Commission. 

Mr. Sidney C. Brant, of Cincinnati, Ohio, and Mr. Charles H. 
Rowan, of Milwaukee, Wis., for respondents. 


Mip-Continent Perroteum Corr. Complaint, March 16, 1940. 
Order, June 11, 1947. (Docket 4065.) 

Charge: Advertising falsely or misleadingly as to comparative 
merits, qualities, properties or results and economy and savings; in 
connection with the sale of one of its petroleum products designated 
“D-X Motor Fuel.” 

Dismissed by the following order: 

This matter coming on to be heard by the Commission upon the 
motion of the attorney supporting the complaint that an order be 
entered closing this case without prejudice and upon the response of 
the respondent to said motion, and the Commission having duly con- 
sidered said motion, the response thereto, and the record herein, and 


716 FEDERAL TRADE COMMISSION DECISIONS 


being of the opinion that the charges were not sustained by the greater 
weight of the evidence: 

It is ordered That this case be, and it hereby is, dismissed. 

Before Ur. Lewis C0. Russell, Mr. Edward E'. Reardon and M7. John 
W. Addison, trial examiners. 

Mr. R. A. McOuat and Mr. Abner E. Lipscomb for the Commission. 

Mr. J. C. Denton, Mr. R. H. Wills, Mr. J. H. Crocker, Mr. J. L. 
Lockewitz and Mr. J. P. Greve, of Tulsa, Okla., for respondent. 


Sat-Fayne Corp. Complaint, October 28, 1944. Order, June 11, 
1947. (Docket 5241.) 

Charge: Advertising falsely or misleadingly and neglecting, un- 
fairly or deceptively, to make material disclosure as to safety of prod- 
uct; in connection with the sale of a medicinal preparation designated 
or called “Sal-Fayne.” 

Dismissed by the following order: 

- The Commission having of its own motion reconsidered the com- 
plaint in this matter, and it appearing that the only issue raised in 
the complaint is whether there is sufficient danger in the use of re- 
spondent’s product to warrant a requirement that respondent’s adver- 
tisements include a revelation with respect thereto, and it further ap- 
pearing that there is not sufficient danger in the use of said product 
to warrant such a requirement: 

It is ordered 'That the complaint herein be, and it hereby is, dis- 
missed. 

Mr. D. C. Daniel for the Commission. 

Mr. Calvin Crawford, of Dayton, Ohio, and Pierson & Ball, of 
Washington, D. C., for respondent. 


STIPULATIONS * 


DIGEST OF GENERAL STIPULATIONS OF THE FACTS 
AND AGREEMENTS TO CEASE AND DESIST? 


2851.5 Rugs—Source or Origin, Quality and Guaranteed—The Com- 
mission directed that stipulation 2851, entered into by the respondent 
named below, be amended by inserting a paragraph immediately fol- 
lowing the subparagraph designated (d) that appeared thereon, so 
that the stipulation now reads as follows: 


The John Shillito Co., a corporation, engaged in the sale and distribution of 
rugs in interstate commerce, in competition with other corporations, and with 
individuals, firms and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 


True Oriental rugs are made in Asia and have for many years been 
well-known to the purchasing public as possessing certain character- 
istics in that they are hand-woven or hand-knotted of colored woolen 
or silk yarn (with warps of cotton sometimes added), featured by 
distinctive texture, workmanship, and design, and by the fact that the 
pattern and colors appear on the backside as well as the front. 

A “reproduction” is a counterpart or reconstruction of something 
else. Designations “Persian reproduction” or “Oriental reproduc- 
tion,” as applied to rugs simulating or copying the design or pattern 


1 For false and misleading advertising stipulations effected through the Commission’s 
radio and periodical division, see p. 729 et seq. 

For subsequent stipulations accepted by the Commission during the period covered by 
this volume and effected through the Commission’s Division of Stipulations, which was 
set up incident to the Commission’s reorganization plan and program as set forth in the 
footnote on page 745, see stipulations beginning with No. 7506, as published on pages 745 
to 819. 

The digests published herewith cover those accepted by the Commission during the 
period covered by this volume, namely, July 1, 1946, to June 30, 1947, inclusive. Digests 
of previous stipulations of this character accepted by the Commission may be found in 
volumes 10 to 42 of the Commission’s decisions. 

2In the interest of brevity there are omitted from the published digests of the published 
stipulations agreements under which the stipulating respondent or respondents, as the case 
may be, agree that, should such stipulating respondent or respondents ever resume or 
indulge in any of the practices, methods, or acts in question, or in event of issuance by 
Commission of complaint and institution of formal proceedings against respondent, as 
in the stipulation provided, such stipulation and agreement, if relevant, may be received 
in such proceedings as evidence of the prior use by the respondent or respondents of the 
methods, acts, or practices herein referred to. 

3 Amended. 
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only of Persian or Oriental rugs are misleading in that they connote 
all the essential structure and properties of a genuine Oriental rug 
and imply that it possesses the special fibers and the almost universally 
known superior wearing and appearance qualities thereof. 

The John Shillito Co., in connection with its sale and distribution 
of rugs or other merchandise in commerce as defined by said act, 
agreed to cease and desist from: 

(a) The use of the words “Chinese,” “Persian,” “Oriental,” “Kash- 
mir,” “Mandalays,” “Bagdad,” “Baristan,” “Persiatana,” “India,” or 
other distinctively Oriental names as descriptive of rugs which are not 
in fact made in the countries or localities designated with all the essen- 
tial characteristics and qualities of such rugs; 

(6) The use of the words “Persian reproduction,” “Oriental repro- 
ductions” or other use of the word “Reproduction” or of any similar 
word which imports that the article to which such word applies is a 
replica or duplicate of an original, as descriptive of rugs which are not 
in fact reproductions of the types named, to wit: true counterparts or 
reconstructions thereof in all particulars; 

(c) The use of the words “Persian,” “Chinese,” “Oriental,” “Kash- 
mir,” “Mandalays,” “Bagdad,” “Baristan,” “Persiatana,” “India” or 
other distinctively Oriental appellation in connection with any rug 
which does not contain all the inherent qualities and properties of 
such Oriental rug; unless, if properly used to describe the design or 
pattern only thereof, such word or words of Oriental appellation shall 
be immediately accompanied by a word such as “design” or “pattern” 
printed in type equally conspicuous, so as to indicate clearly that only 
the form delineated on the surface of the rug is a likness of the type 
named; for example, “Persian design,” “Chinese pattern” ; 

(d) The use of the word “guaranteed” or any other words of similar 
meaning in connection with the advertising, sale or offering for sale 
of its products unless, whenever used, clear and unequivocal disclosure 
be made in direct connection therewith of exactly what is offered by 
way of security, as for example, refund of purchase price. 

The John Shillito Co. also agreed that no provision of this stipula- 
tion shall be construed as prohibiting the said company from using 
the term “Karastan” to designate or describe rugs manufactured by 
Marshall Field & Co., doing business as Karastan Rug Mills, or from 
using the term “Gulistan” to designate or describe rugs and carpets 
manufactured by A. & M. Karagheusian, Inc., provided there is used 
in immediate connection therewith a statement which clearly and con- 
spicuously states in appropriate terms that the rugs and carpets so 
designated and described are woven on power looms in the United 
States. (Nov. 5, 1946.) 
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3745. * Cough Drops—Composition and Qualities, Properties, or Results.— 
The Commission directed that stipulation 3745, entered into by the 
respondent named below, be amended by striking therefrom inhibition 
(1) that appeared thereon, so that the stipulation now reads as fol- 
lows: 

C. A. Briggs Co., engaged in the business of manufacturing a preparation in 
the form of cough drops designated “H-—B,” and which it has sold and now sells 
under the adopted trade name “H. B. Sales Co.,” in interstate commerce, in com- 
petition with other corporations and with individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth therein. 

C. A. Briggs Co., whether trading as H. B. Sales Co., or under any 
other name, in connection with the sale and distribution in commerce 
as defined by the Federal Trade Commission Act, or with the adver- 
tising, by the means and in the manner above set forth, of the prep- 
aration designated “H-—B Cough Drops,” or by any other name, agreed 
it will cease and desist forthwith from— 

Representing, directly or inferentially that said preparation con- 
tains vitamin A and/or that the use of said preparation will impart 
the benefits normally derived from the consumption of vitamin A, or 
that the use of said preparation would serve to purify and soften all 
hardened places in the throat. (June 19, 1947.) 

4020. * Floor Wax—Qualities, Properties or Results and Comparative 
Merits.—The Commission directed that stipulation 4020, entered into 
by the respondent named below, be amended by striking therefrom a 
portion of inhibition (>) that appeared thereon and substituting the 
following, so that the stipulation now reads as follows: 

Twin City Shellac Co, Inc., a New York corporation with place of business at 
Brooklyn, N. Y., engaged in the sale and distribution of a product designated ~ 
“Dan-Dee No Rubbing Floor Wax” in interstate commerce, in competition with 
corporations, firms, and individuals likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Twin City Shellac Co., Inc., agreed that, in connection with the sale 
and distribution of its floor wax or other commodities in commerce as 
commerce is defined by the Federal Trade Commission Act, it will 
forthwith cease and desist from representing— 

(a) That Dan-Dee floor wax or any product of similar composition 
lasts twice as long as ordinary wax; or by any other presentation, that 
it has enduring properties in excess of competitive products of stand- 
ard quality ; 
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720 FEDERAL TRADE COMMISSION DECISIONS 


(b) That Dan-Dee is a heavy duty wax, or otherwise is constituted 
so as to withstand strain, exposure or wear of an unusual nature; or 
that traffic will not. faze—that is, will not disturb or disarrange—it. 
(Oct. 24, 1946.) 

4164, Fur Garments—Manufacturer, Size of Business and Experience.— 
Samuel G. Henig, an individual trading as General Fur Manufactur- 
ing Co. with his place of business at New York, N. Y., engaged in 
the sale and distribution of fur garments in interstate commerce, in 
competition with individuals, firms, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the al- 
leged unfair methods of competition in commerce as set forth therein. 

Samuel G. Henig, whether trading under his own name or under 
any assumed trade name or style, in connection with the sale and 
distribution of fur garments in commerce as defined by the Federal 
Trade Commission Act, agreed that he will forthwith cease and desist 
from— 

(1) Using the trade name “General Fur Manufacturing Co.” or any 
trade name containing the word “manufacturing” or any other word 
of similar import, in connection with any product which is not in fact 
manufactured by him; and from representing, directly or by implica- 
tion, that any product is manufactured by him when such is not the 
fact ; 

(2) The use of any statement, depiction, or other representation 
which connotes, contrary to fact, that his fur business is of such mag- 
nitude as to occupy an entire seven-story building; or representing, 
directly or inferentially, that any portion of a building in excess of 
that actually so used is occupied by said business ; 

(3) Representing by the statement “one of the largest fur houses 
of its kind in the United States,” or otherwise, that the size or extent 
of his business is in excess of the true size or extent thereof ; 

(4) Representing, directly or inferentially, that he has been engaged 
in managing or operating a fur business for a period of 25 years or 
any other indicated period of time in excess of that during which he 
actually has been engaged as an enterpreneur in such business. (July 
15, 1946.) 

4165. Umbrellas—Used, Rebuilt, or Second-hand as New and Composi- 
tion.—Morris H. Cohn and Adolph J. Cohn, copartners, trading as 
M. H. Cohn & Son, with their place of business at New York, N. Y., 
engaged in the manufacture of umbrellas and in the sale and distribu- 
tion thereof in interstate commerce, in competition with individuals, 
firms and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 
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Morris H. Cohn and Adolph J. Cohn, whether trading under their 
own names, under the trade name of M. H. Cohn & Son, or under any 
other trade name or style, in connection with the sale and distribution 
of umbrellas in commerce as defined by the Federal Trade Commission 
Act, agreed that they and each of them, either individually or as co- 
partners, will forthwith cease and desist from— 

(1) Offering for sale or selling any rebuilt or second-hand umbrellas, 
or umbrellas containing rebuilt or second-hand parts, unless there be 
securely attached to such umbrellas on an exposed and conspicuous 
place, with sufficient permanency to remain thereon in a clear, distinct, 
and plainly legible condition throughout the sale or resale, distribution 
and handling incident thereto, tags or labels bearing full and non- 
deceptive disclosure of the fact that such umbrellas or parts are not 
_ new but are used, rebuilt, or second-hand as the case may be; or from 
offering for sale, selling, invoicing or advertising any rebuilt or second- 
hand umbrellas, or umbrellas containing rebuilt or second-hand parts, 
without clearly disclosing the fact that such umbrellas or parts are not 
new but are used, rebuilt, or second-hand as the case may be; 

(2) Advertising, branding, labeling, invoicing, selling, or offering 
for sale products composed in whole or in part of rayon without clearly 
disclosing, by the use of the word “rayon,” the fact that such products 
are composed of or contain rayon; and, when a product is composed in 
part of rayon and in part of fibers or material other than rayon, from 
failing to disclose, in immediate connection or conjunction with the 
word “rayon,” and in equally conspicuous type, each constituent fiber 
ef said product in the order of its predominance by weight, beginning 
with the largest single constituent. 

(3) The use of the word “Silkana” or any other word or term connot- 
ing or simulating the word silk to designate or describe a material 
which is not composed of silk, the product of the cocoon of the silk 
worm: Provided, That if the material is composed in substantial part 
of silk and in part of a fiber or fibers other than silk, and the word silk 
or other silk connoting term is used properly to indicate the silk con- 
tent only, then such word, whenever used, shall be immediately accom- 
panied in equally conspicuous type by the name of each fiber other than 
silk so that each constituent fiber of which the material is composed will 
be accurately designated and disclosed in the order of its predominance 
by weight, beginning with the largest single constituent. (July 15,. 
1946.) 

4166. Textile Fabrics—Mills—Sea Island Mills, Inc., a New York 
corporation with its principal place of business at New York, N. ye. 
has been engaged in the sale and distribution of textile fabrics in inter- 
state commerce, in competition with corporations, firms, and individ- 
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uals Hkewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in com- — 
meree as set forth therein. 

Sea Idand Mills Inc., in connection with the sale and distribution 
af its merchandise in commerce as defined by the Federal Trade Com- 
mission Act, agreed that it will forthwith cease and desist from the — 
use of the word “Mills” or other word or term of hike meaning as part 
of its corporate name or in any manner which connotes that it is the 
owner of or controls a mill or mills wherein its merchandise is manu- 
factured, unless and until it actually owns and operates or directly and 
sbsolutely controls a mill er mills wherein is made or manufactured 
any and all products offered for sale or sold by it under such repre- 
sentation. “(July 31, IN6.) 

4167. Books or Publications—Supplying Geods Not Ordered and Free. 
pal place of business at Chicage, Til. Arnold R. Baar, Victor Herbert, 
and Harry E. Sheasby, with their place of business at the same address 
as that of the aforesaid corporation, during the times referred to have 
been actively engaged in the promotion of the business of said cor- 
poration. Said corporation and individuals have been engaged in the 
sale and distribution of books er pubheations in interstate commerce, 
im competition with corporatiens, firms and individuals likewise en- 
gaged, and have entered inte the fellowing agreement to cease and 
desist from the alleged unfair methods of competition in commerce — 
asset forth therein. 

Coordinators Corp. and Armeld R. Baar, Victor Herbert, and Harry 
E. Sheasby, in connection with the sale and distmbution of their books 
or publications Im commerce as defined by the Federal Trade Com- 
mission Act, agreed that they and each of them will forthwith cease 
and desist from— 

(1) Mailing or otherwise delivering any book or publication for 
which a charge is made or is to be made, unless and until they shall, 
in fact, have a bona fide order therefor, either outright or on approval, 
as the case may be; 

(2) Representing, directly or inferentially, by means of invoices, 
statements, bills or letters, or otherwise, that any recipient of a book 


er publication delivered by them is expected to remit or pay a price 4 


therefor when, In fact the publication was not ordered or requested 
hy the recipient ; 

__ (8) The use of the word “free” or any other word or term of similar 
tmport or meaning to designate, describe, or refer to merchandise, 
when such merchandise is not, in fact, a eratuity, and the prospective 
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recipient is required as a consideration to purchase some other article 
or render some service in order to obtain the same. (Aug. 8, 1946.) 

4168. Imitation Pearl Necklaces—Nature and Quality of Product.—L. 
Heller & Son, Inc., and the Heller Deltah Co., Inc., are New York 
corporations with their place of business at New York, N. Y. The 
said the Heller Deltah Co., Inc., acts as a sales agent for the said L. 
Heller & Son, Inc. Said corporations have been engaged in the sale 
and distribution of jewelry, including imitation pearl necklaces, in 
interstate commerce, in competition with corporations, firms, and in- 
dividuals likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce.as set forth therein. 

L. Heller & Son, Inc., and the Heller Deltah Co., Inc., in connec- 
tion with the sale and distribution of their jewelry in commerce as 
defined by the Federal Trade Commission Act, agreed that they, and 
each of them, will forthwith cease and desist from— 

(1) Using the word “pearls” or other word or term of like mean- 
ing or connotation as a designation for or as descriptive of products 
which are not in fact pearls, that is, the dense shelly concretions 
formed within the shells of mollusks, or in any manner which imports 
or implies that said products are pearls: Provided, however, That if 
certain beads are so processed as to imitate pearls in appearance and 
the word “pearls” is used to describe such appearance only, then the 
word “pearls” wherever used shall be immediately preceded in equally 
conspicuous type by the word “imitation,” “simulated” or other word 
of like connotation so as to indicate definitely and clearly that they are 
not pearls but mere imitations thereof; 

(2) The use of the terms “World’s Finest Reproductions,” “Oriental 
Replicas” or other term or statement of like meaning as a designation 
for or as descriptive of any imitation of a pearl or other gem which 
imitation is not in fact a true reproduction or replica of the gem 
named, that is, does not have the essential structure, properties, and 
characteristics of the gem to which reference is made; 

(3) The use of the word “gems” or other word or term of like con- 
notation as a designation for or as descriptive of imitation pearls or 
other jewelry items which are not in fact gems, as such term is under- 
stood by the jewelry industry. (Aug. 8, 1946.) 

4169. Ecclesiastical Goods and Supplies—Manufacturers, Nature of Man- 
ufacture, Composition and Special Prices.—National Costumers & Manu- 
facturing Co., trading as National Church Goods Supply Co., and 
as National Academic Cap & Gown Co., is a New Jersey corporation 
with place of business at Philadelphia, Pa. Emanuel I. Cohen, Dan- 
iel R. Cohen, and Abraham Kadis with place of business also at Phila- 
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delphia, Pa., during all times referred to herein, have been actively 
engaged in the promotion of the business of the aforesaid corporation. 
Said corporation and individuals now are or have been engaged in the 
sale and distribution of ecclesiastical goods and supplies in interstate 
commerce, in competition with corporations, firms, and individuals 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as 
set forth therein. 

National Costumers & Manufacturing Co., a corporation, and 
Emanuel I. Cohen, Daniel R. Cohen, and Abraham Kadis, in connec- 
tion with the sale and distribution of their merchandise in commerce 
as defined by the Federal Trade Commission Act, agreed that they, 
and each of them, will forthwith cease and desist from— 

(1) Using the words “manufacturers” or “manufacture” or any 
other word or term of similar import in connection with any product 
which is not in fact manufactured by them; and from representing, 
directly or by implication, that any product is manufactured by them 
when such is not the fact ; 

(2) The use of the term “hand embroidered” or other term or 
words of like meaning as descriptive of or with reference to any 
stoles, markers, hangings, or other articles when, in fact, the em- 
broidery or ornamentation thereof is made or constructed wholly or 
partially by machines or by the use of machinery; 

(3) The use of the words “tropical Sylktex” or “Sylktex” or any 
other word or term connoting or simulating the word silk to designate 
or describe a material which is not composed of silk, the product of 
the cocoon of the silk worm: Provided, That if the material is com- 
posed in substantial part of silk and in part of a fiber or fibers other 
than silk, and the word silk or other silk-connoting term is used 
properly to indicate the silk content only, then such word, whenever 
used, shall be immediately accompanied in equally conspicuous type 
by the name of each fiber other than silk, so that each constituent fiber 
of which the material is composed will be accurately designated and 
disclosed in the order of its predominance by weight, beginning with 
the largest single constituent; 

(4) Advertising, branding, labeling, invoicing, selling, or offering 
for sale products composed in whole or in part of rayon without 
clearly disclosing, by the use of the word “rayon,” the fact that such 
products are composed of or contain rayon; and, when a product is 
composed in part of rayon and in part of fibers or material other than 
rayon, from failing to disclose, in immediate connection or conjunction 
with the word “rayon,” and in equally conspicuous type, each constit- 
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uent fiber of said product in the order of its predominance by weight, 
beginning with the largest single constituent ; 

(5) The use of the term “Confidential price list” or other term 
of like meaning as a designation for their price lists, or representing, 
directly or inferentially, that their usual or customary retail prices 
are special prices or other than their ordinary retail prices. (Aug. 9, 
1946.) 

4170. Umbrellas—Composition—Harry Finkelstein, an individual 
trading as Finkelstein Bros., with place of business at New York, 
N. Y., engaged in the manufacture of umbrellas and in the sale and 
distribution thereof in interstate commerce, in competition with in- 
dividuals, firms, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair meth- 
ods of competition in commerce as set forth therein. 

Harry Finkelstein, whether trading under his own name, under the 
trade name of Finkelstein Bros., or under any other trade name or 
style, in connection with the sale and distribution of umbrellas in 
commerce as defined by the Federal Trade Commission Act, agreed 
that he will forthwith cease and desist from advertising, branding, 
labeling, invoicing, selling, or offering for sale products composed in 
whole or in part of rayon without clearly disclosing, by the use of 
the word “rayon,” the fact that such products are composed of or con- 
tain rayon; and, when a product is composed in part of rayon and in 
part of fibers or material other than rayon, from failing to disclose, 
in immediate connection or conjunction with the word “Rayon,” and 
in equally conspicuous type, each constituent fiber of said product 
in the order of its predominance by weight, beginning with the largest 
single constituent. (Aug. 12, 1946.) 

4171. Chicks—“Farms” and “Hatchery.”—Acorn Chicks, Inc., a Penn- 
sylvania corporation with place of business at Morrisville, Pa.; Max 
Kraft and Rose Kraft, trading as Morrisville Hatchery, Brookview 
Poultry Farm, Max Kraft, Glen Oak Poultry Farms, Willow Run 
Poultry Farm, Acorn Chicks, and Kraft’s Farms & Hatchery, are in- 
dividuals with their principal place of business at Morrisville, Pa., 
and, subsequent to the incorporation of Acorn Chicks, Inc., have been 
engaged in the promotion of the business of said corporation. Said 
corporation and individuals have been engaged in the sale and dis- 
tribution of chicks in interstate commerce in competition with cor- 
porations, firms and individuals likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair meth- 
ods of competition in commerce as set forth therein. 

Acorn Chicks, Inc., Max Kraft and Rose Kraft, whether trading 
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under their own names or under any assumed trade name or style, in 
connection with the sale and distribution of chicks in commerce as 
defined by the Federal Trade Commission Act, agreed that they and 
each of them will forthwith cease and desist from the use of the words 
“farm,” “farms,” or “hatchery” or other words or terms of like mean- 
ing as part of their trade name or trade names or in any manner 
which connotes that they are the owners of or control a farm or hatch- 
ery wherein said chicks are produced or hatched, unless and until they 
actually own and operate or directly and absolutely control a farm or 
hatchery, as the case may be, wherein is produced or hatched any and 
all chicks offered for sale and sold by them under such representation. 
(Aug. 14, 1946.) 

4172. Men’s Hats—Manufacturers.—Max Block and Henry Block, in- 
dividuals trading as Block Bros. Hat Co., with their place of busi- 
ness at New York, N. Y., engaged in the sale and distribution of 
men’s hats in interstate commerce, in competition with individuals, 
firms, and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Max Block and Henry Block, in connection with the sale and dis- 
tribution of men’s hats in commerce as defined by the Federal Trade 
Commission Act, agreed that they and each of them will forthwith 
cease and desist from representing, directly or inferentially, that they 
manufacture said products, unless and until they actually own and 
operate or directly and absolutely control a factory or plant wherein is 
made any and all products offered for sale or sold by them under such 
representation. (Aug. 21, 1946.) 

4173. Women’s Hats—Old, Used or Second-hand as New.—Charles 
Dolin, an individual trading as Well-Fit Hat Co., with his place of 
business at New York, N. Y., engaged in the manufacture of women’s. 
hats and in the sale and distribution thereof in interstate commerce, 
in competition with individuals, firms, and corporations likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Charles Dolin, whether trading under his own name, under the 
trade name Well-Fit Hat Co., or under any other trade name or 
style, in connection with the sale and distribution of his hats in com- 
merce as defined by the Federal Trade Commission Act, agreed that 
he will forthwith cease and desist from— 

(1) Representing that hats composed in whole or in part of used 
or second-hand materials are new or are composed of new materials by 
failure to stamp in some conspicuous place on the exposed surface of 
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the inside thereof, in conspicuous and legible terms which cannot be 
removed or obliterated without mutilating such hats, a statement that 
said products are composed of second-hand or used materials: Pro- 
vided, That if substantial bands, placed similarly to sweatbands in 
men’s hats, are attached to said hats in such manner that they cannot 
be removed without rendering the hats unserviceable, then and in that 
case such statement may be stamped upon the exposed surface of such 
bands in conspicuous and legible terms which cannot be removed or 
obliterated without mutilating the bands; 

(2) Representing in any manner that hats made in whole or in 
part from old, used, or second-hand materials are new or are made of 
new materials. 

It is further understood and agreed that no provision of this agree- 
ment shall be construed as relieving the said Charles Dolin in any 
respect of the necessity of complying with the requirements of the 
Wool Products Labeling Act of 1939 and the rules and regulations 
promulgated thereunder. (Aug. 26, 1946.) 
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DIGEST OF FALSE AND MISLEADING ADVERTISING 
STIPULATIONS + 


01534.? Pain Expeller—Qualities, Properties or Results, Comparative 
Merits and History—The Commission directed that stipulation 01534, 
entered into by the respondent named below, be amended by striking 
therefrom admissions on page 3 and also inhibitions (a), (0), (e), (9), 
(h), and (2) that appeared on page 4 and substituting the following, 
so that the stipulation now reads as follows: 


F. Ad. Richter & Co., Inc., a corporation, vendor-advertiser, is engaged in 
Selling a preparation designated “Anchor Pain Expeller,” and in advertising 
represented : 

If you catch cold rub Pain-Expeller on your chest to break up the congestion. 

If your muscles get lame and tired, rub on Pain-Expeller, to drive away the 
stiffness. 

Rheumatism and the other ailments like gout, neuralgia, neuritis and sciatica. 

When you rub with Pain-Expeller, the medicine penetrates and goes right to 
the seat of the trouble. 

When you need a good liniment to help you rubaway * * * aching bones be 
sure to get Anchor Pain-Expeller. 

During the past 65 years millions of people have learned that the quickest and 
surest relief for pain is an immediate application of Anchor Pain-Expeller. 

The minute you apply this famous remedy, relief is yours. 

* * * A single application of Anchor Pain-Expeller will drive out the pain 
almost like magic. 

You don’t have to wait for relief when you rub on Pain-Expeller. The minute 
you put it on the pain starts to go immediately. 

Pain-Expeller immediately breaks up the congestion before the cold has a 
chance to get firmly settled. 

The instant tingling all over the skin proves to you that Pain-Expeller is 
penetrating right down through the skin to the sore lame areas below. 

* * * itg nothing short of magic the way it takes out the kinks and ache 


from tired muscles and joints. 


1 The stipulations in question are those of the radio and periodical division with vendor- 
advertisers and advertising agents. Period covered is that of this volume, namely, July 1, 
1946, to June 30, 1947, inclusive. 

For subsequent stipulations accepted by the Commission during the period covered by 
this volume and effected through the Commission’s Division of Stipulations, which was 
set up incident to the Commission’s reorganization plan and program as set forth in the 
footnote on page 745, see stipulations beginning with No. 7506, as published on pages 745 
to 819. 

For digests of general stipulations, see ante, at p. 717. For digests of previous stipula- 
tions, see volumes 14 to 42 of Commission’s decisions. 

2 Amended. 
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* * * thanks to the pain relieving qualities of this amazingly effective 
liniment, you never need suffer again. 

For a sore, stiff, painful, aching hip, shoulder, elbow, knee, ankle, or muscle, 
rub on Anchor Pain-Expeller. You will get immediate relief. 

In less time than it takes me to tell you about it you will be comforted, invig- 
orated, and refreshed—and every trace of pain, ache or soreness will be banished 
entirely. 

It brings results so much quicker than ordinary liniments that there is no com- 
parison. 

In the case of lumbago you have a pain down at the lower end of the spinal 
column * * * frequently is the result of a cold * * * have someone 
pour a plentiful supply of Anchor Pain-Expeller in the palm of their hand and 
slather it all over the whole area. 

Usually two applications a day—one in the morning and one at night, will 
break up the congestion, and give you comfort and relief—complete freedom 
from the pain. 

It is effective. It penetrates. It drives out pain. 

* * * 4 good hard rub with this wonderful liniment will quickly and surely 
drive out even the most severe agony. 

Pain-Expeller will help break up the congestion. 

* * * agonizing pains and aches of rheumatism, lumbago, neuritis, and 
similar aches and pains are banished when Anchor Pain-Expeller was offered to 
the world. 

* %* ¥* aches and pains in the joints and muscles of different parts of the 
body are sometimes due to overwork, sometimes due to exposure, and sometimes 
due to internal derangement * * * rub on Pain-Expeller. 

* * * the minute you rub Anchor Pain-Expeller over the sore, aching muscles 
or joints * * * pain begins to subside at once. 

Even the most stubborn aches are relieved by three or four applications. 

When you rub in Pain-Expeller, it sinks through the pores and goes right to 
the congestion that causes these aches and pains. The relief is immediate. 

* * * This penetrating liniment sets up an increase in circulation, which 
helps to break the congestion and thus relieve the cold. 

* «  * the minute you get a Charley horse * * * pour on the good, old 
Anchor Pain-Expeller, and rubitin * * * usually one good application will 
bring back the old elasticity to the muscles and drive out the aches and pains 
at the same time. 

There was a miner who worked in water up to his knees, day after day 
* * * he got rheumatism * * * some one told him to try Anchor Pain- 
Expeller. His wife rubbed him every night * * * at the end of the first 
month, every trace of ache and pain was gone. 

If your work is hard, such as mining, trucking, or in mills, there is nothing 
that will keep you in better condition than a rub down every night * * * it 
gives you lots of pep and vigor, besides keeping your muscles free from aches 
and pains. 

Relief is almost instantaneous. 

The prescription of a famous doctor. 

When you or your children are suffering from colds in the chest, rub your 
chest with Pain-Hxpeller and cover with a soft cloth. Thus you will break up 
your cold and prevent complications which may lead to serious sickness. 

After rubbing yourself a few times with Anchor Pain Hxpeller, you can be 
rid of all rheumatic pains in your knees, bones, back, joints, or arms. 
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The Anchor Pain Expeller is without doubt one of the foremost remedies for 
colds and rheumatic pains. It acts almost instantly. 

The respondent hereby admits— 

That said product is not a cure or remedy for rheumatism, lumbago, 
neuritis, neuralgia, gout, or sciatica and has no effect thereon in excess 
of such temporary relief as a counterirritant may afford pains due to 
congestion; that said product is not beneficial in the treatment of 
stiffness, pains, or aches, when they are incident to such chronic con- 
ditions or ailments as rheumatism, lumbago, neuritis, neuralgia, gout, 
or sciatica, in excess of such temporary relief as a counterirritant may 
afford stiffness, pains, or aches due to congestion; nor is it beneficial 
in the treatment of stiffness, pains, or aches, when temporary and due 
to congestion, rather than to such an ailment or condition, in excess 
of such relief as a counterirritant may afford; that said product is not 
a cure or remedy for coughs or colds, and that its use will not prevent 
colds or the complications that may follow a cold; that said product 
will not break up congestion or have any effect on congestion in excess 
of such temporary relief as a counterirritant may afford to local con- 
gestion; that no beneficial results may be expected from the use of 
said preparation in connection with pains in the joints or muscles due 
to physical dislocation; that the said preparation will not penetrate 
through anything but the superficial layers of the skin and that it will 
not sink through the pores to the sore spots or to the seat of the trouble; 
that the said preparation cannot be relied upon to “banish” or “drive 
out” pain; and that there is no evidence that the said preparation is 
the prescription of a famous doctor. 

In a stipulation filed and approved by the Federal Trade Commis- 
sion this vendor-advertiser admits making such representations and 
specifically stipulates and agrees in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise— 

(a) That said product is a cure or remedy for rheumatism, lumbago, 
neuritis, neuralgia, gout, or sciatica, or has any effect thereon in excess 
of such temporary relief as a counterirritant may afford pains due to 
congestion ; 

(6) That said product is of any value in the treatment of stiffness, 
pains, or aches— 

(1) when they are incident to such conditions or ailment as rheu- 
matism, lumbago, neuritis, neuralgia, gout, or sciatica, in excess of 
such temporary relief as a counterirritant may afford stiffness, pains, 


or. aches due to congestion, or 
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(2) when temporary and due to congestion, rather than to such 
an ailment or condition, in excess of such relief as a counterirritant 
may afford; 

(c) That said product is a cure or remedy for coughs or colds, or 
that its use will prevent colds or the complications that may follow 
a cold; 

(d) That said product will penetrate through the pores to the sore 
spots or to the seat of the trouble; or that it will do more than pene- 
trate through the superficial layers of the skin ; 

(e) That said product— 

1. Will afford relief immediately, almost instantly or within 1 _ 
minute; 

. Brings results quicker than ordinary lniment; 
. Drives out pain or agony ; 

. Gives one pep or vigor; 

. Isthe prescription of a famous doctor ; 

. Acts almost instantly; 

. Drives out pain ; 

(f) That by the use of said preparation one need never suffer again; 

(7) That said product will break up congestion or have any effect 
on congestion in excess of such temporary relief as a counterirritant 
may afford to local congestion; 

(h) That any beneficial results may be expected from the use of 
said preparation for pains in joints or muscles due to physical 
dislocation. 

(z) That said preparation will relieve stubborn cases; and from 
making any other claims or assertions of like import. (Jan. 29, 1947.) 
_ 03317. Dentifrice—Qualities, Properties or Results and Composition.— 
Mark W. Allen and William A. Boyd, copartners, doing business under 
the firm name Mark Allen Co., 2109 Second Avenue, Detroit, Mich., 
vendor-advertiser, engaged in selling a dentifrice designated Kontrol 
Tooth Paste and W. K. Holmes, an individual doing business under 
the trade name Holmes Associates, 6482 Cass Avenue, Detroit, Mich., 
advertising agent, engaged in the business of conducting an adver- 
tising agency which disseminated advertisements for the above-named 
product on behalf of Mark Allen Co. agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting, directly or by implication, that Kontrol Tooth Paste— 

(@) Will control the breath or stop bad breath, is a scientific breath-control 
tooth paste, or gives automatic breath control; 


(0) Will have any effect on the breath other than temporarily imparting its 
odor thereto; 


“Im Or P © LO 
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(c) Is two products in one; 

(@) Contains a concentrated mouth wash ; 

(€) Contains no ingredients that are abrasive. 

The said Mark W. Allen, William A. Boyd, and W. K. Holmes, 
and each of them, further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (July 8, 1946.) 


03318.° Medicinal Preparation—Qualities, Properties or Results and 
Safety.—Allcock Manufacturing Co., a corporation, Ossining, N. Y., 
vendor-advertiser, engaged in selling a medicinal preparation desig- 
nated Brandreth Pills, and Small & Seiffer, Inc., a corporation, 24 
West Fortieth Street, New York 18, N. Y., advertising agent, engaged 
in the business of conducting an advertising agency which dissemi- 
nated advertisement for the above named product of Allcock Manu- 
facturing Co. agreed, in connection with the dissemination of future 
advertising, to cease and desist— 

(a) From representing, directly or by implication, that said preparation is in 
any way effective in the treatment of heartburn, or stomach gas, or a sallow 
or dull skin, or excess stomach acidity. 

(6) From disseminating, or causing to be disseminated, any advertisement 
which fails to reveal that said preparation should not be used when abdominal 
pain, nausea, vomiting, or other symptoms of appendicitis are present: Provided, . 
however, That such advertisements need contain only the statement “Caution, 
Use Only as Directed,” if and when the directions for use, wherever they appear, 
on the label, in the labeling, or both on the label and in the labeling, contain a 
caution or warning to the same effect. 

The said Allcock Manufacturing Co., and the said Small & Seiffer, 
Inc., and each of them, further agreed not to publish, or cause to be 
published, any testimonial containing any representation contrary 
to the foregoing agreement. 

It is further stipulated and agreed that this stipulation is to be 
considered supplemental to stipulation No. 02119,* relative to 
Brandreth Pills, executed by the said Allcock Manufacturing Co. and 
accepted by the Federal Trade Commission on May 4, 1938; and that 
stipulation No. 02119 is to remain in full force and effect. (July 8, 
1946.) 

03319. Cosmetic—Qualities, Properties or Results—Jane Hampson and 
Isabel M. Cathcart, copartners doing business as De Meridor Co., 4 
Johnes Street, Newburgh, N. Y., vendor-advertiser, engaged in selling 
a cosmetic designated Creme de Meridor and The Charles A. Weeks 


3 Supplemental. 
4See 26 F. T. C. 1482. 
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Co., Inc., 122 East Forty-second Street, New York City, advertising 
agent, engaged in the business of conducting an advertising agency 
which disseminated advertisements for the above named product on 
behalf of Jane Hampson and Isabel M. Cathcart agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication— 

(a) That said product is effective in keeping the skin looking young or in 
banishing signs of age; or 

(b) That said product will help hide minor wrinkles or skin blemishes or will 
help “tone” the skin. 

It is hereby further agreed by Jane Hampson and Isabel M. Cathcart 
that in connection with the dissemination of advertising for Creme de 
Meridor by the means and in the manner above set out, they, and each 
of them, will forthwith cease and desist from representing directly or 
by implication: 

(c) That said product is effective in improving an oily or greasy skin. 


The said Jane Hampson, Isabel M. Cathcart and the Charles A. 
Weeks Co., Inc., and each of them, further agreed not to publish or 
cause to be published any testimonial containing any representations 
contrary to the foregoing agreement. (July 15, 1946.) 

03320. Medicinal Preparations—Qualities, Properties or Results and 
Safety—American Products Co., Inc., a corporation, 3265 Colerain 
Avenue, Cincinnati 25, Ohio, and Zanol Products Co., Inc., Cincin- 
nati, Ohio, vendor-advertisers, were engaged in selling medicinal 
preparations designated Zanol Laxative Cold Tablets; Zanol Laxa- 
tive Herb Tea; Zanol Beef, Iron & Wine Tonic; Zanol Camphor 
Balm; Zanol Vitamin Capsules; Zanol Witch Hazel; Zanol Cam- 
phorated Oil; Zanol Mentho-Vapo Balm; Zanol Soda Mint Tablets; 
Zanol Nostro Nose Drops; Zanol Frigidol Corn Remover; Zanol 
Compound Cathartic Pills; Zanol Aromatic Milk of Magnesia; Zanol 
Epsom Salts, and Zanol Tasteless Castor Oil, and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication— 

(a) That Zanol Laxative Cold Tablets will throw off or otherwise influence 
the effects of a cold except to the extent that they may tend to relieve headaches 
or other pains thereby caused; 

(6) That Zanol Laxative Cold Tablets are a safe or effective medicine for 
the treatment of a cold; 

(c) That Zanol Laxative Herb Tea is a tonic or that the product will correct 
sluggish liver or that it will not cause pain or griping; 

(d) That Zanol Beef, Iron and Wine Tonic will beneficially influence conditions 
such as fatigue, tiredness, general exhaustion or weakness ; 

(e) That Zanol Camphor Balm is beneficial in relieving sprains; 
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(f) That Zanol Camphor Balm is beneficial in relieving congestion or head 
colds unless limited to such relief as may be afforded by its counterirritant and 
aromatic properties ; 

(g) That Zanol Vitamin Capsules will beneficially influence conditions such 
as lack of vitality, a “slowed down” or “fagged out’? condition or tiredness except 
where and to the extent that such conditions are due to an insufficient intake of 
vitamins contained in the product ; 

(h) That Zanol Witch Hazel will beneficially influence sprains; 

(4) That Zanol Mentho-Vapo Balm will beneficially influence chest colds or 
other inflamed or congested conditions of the respiratory organs; 

(j) That Zanol Soda Mint Tablets will beneficially influence digestive disturb- 
ances except to the extent that they may afford temporary relief to digestive 
disturbances caused by an excess of acid in the stomach; 

(k) That Zanol Camphorated Oil will beneficially influence sprains; 

It is hereby further agreed by American Products Co., Inc., and 
Zanol Products Co., Inc., that in the dissemination of advertising, 
by the means and in the manner above set out, of a medicinal prepara- 
tion now known as Zanol Frigidol Corn Remover, or any other prep- 
aration of substantially the same composition or possessing substan- 
tially the same properties, whether sold under that name or any other 
name, they, and each of them, will forthwith cease and desist from 
publishing or causing to be published any advertisement which fails 
to reveal that if the product is allowed to come in contact with the 
skin surrounding the corn a danger of infection exists: Provided, how- 
ever, That the said advertisement need contain only the statement: 
“Caution: Use Only as Directed,” if and when the directions for use, 
wherever they appear on the label, in the labeling or in both label and 
labeling, contain a caution or warning to the same effect. 

It is hereby further agreed by American Products Co., Inc., and 
Zanol Products Co., Inc., that in the dissemination of advertising, by 
the means and in the manner above set out, of medicinal preparations 
now known as Zanol Laxative Cold Tablets, Zanol Tasteless Castor 
Oil, Zanol Laxative Herb Tea, Zanol Compound Cathartic Pills, 
Zanol Aromatic Milk of Magnesia, and Zanol Epsom Salts, or any 
other preparations of substantially the same compositions or possess- 
ing substantially the same properties, whether sold under those names 
or any other names, they, and each of them, will forthwith cease and 
desist from publishing or causing to be published any advertisements 
which fail to reveal that the said preparations should not be used when 
abdominal pain, nausea, vomiting, or other symptoms of appendicitis 
are present: Provided, however, That said advertisements need con- 
tain only the statement “Caurion: Use Only as Directed,” if and when 
the directions for use, wherever they appear on the label, in the label- 
ing, or in both label and labeling, contain a caution or warning to the 


same effect. 
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- It is hereby further agreed by the said American Products Co., Inc., 
and Zanol Products Co., Inc., that in the dissemination of advertising, 
by the means and in the manner above set out, of the medicinal prep- 
aration now known as Zanol Laxative Cold Tablets, or any other prep- 
aration of substantially the same composition or possessing substan- 
tially the same properties, whether sold under that name or any other 
name, they, and each of them, will forthwith cease and desist from 
publishing or causing to be published any advertisement which fails 
to reveal that frequent or continued use of the product may be dan- 
gerous, causing collapse or a dependence on the drug; that no more 
than the dosage recommended should be taken and that it should not 
be given to children: Provided, however, That the said advertisement’ 
need only contain the statement “Caution: Use Only as Directed,” 
if and when the directions for use, wherever they appear on the label, 
in the labeling, or in both label and labeling, contain a caution or a 
warning to the same effect. 

It is hereby further agreed by the said American Products Co., Inc., 
and the Zanol Products Co., Inc., that in the dissemination of adver- 
tising, by the means and in the manner above set out, of the medicinal 
preparation now known as Zanol Nostro Nose Drops, or of any other 
preparation of substantially the same composition or possessing sub- 
stantially the same properties, whether sold under that name or any 
other name, they, and each of them, will forthwith cease and desist 
from publishing, or causing to be published, any advertisement which 
fails to reveal that frequent or excessive use of the preparation may 
cause injury to the lungs and that it should not be used at all for in- 
fants or young children except on competent medical advice: Provided, 
however, That the said advertisement need only contain the statement 
“Caution : Use Only as Directed,” if and when the directions for use, 
wherever they appear on the label, in the labeling, or in both label 
and labeling, contain a caution or a warning to the same effect. 

The said American Products Co., Inc., and Zanol Products Co., Inc., 
and each of them, further agree not to publish, disseminate, or cause 
to be published or disseminated, any testimonial containing any rep- 
resentation contrary to the foregoing agreement. (July 15, 1946.) 

03321.° Hair Dyes—Qualities, Properties or Results—M. J. Block, an 
individual trading as Barbo Manufacturing Co., 220 West Nineteenth 
Street, New York, N. Y., vendor-advertiser, engaged in selling certain 
hair dyes designated Barbo Compound and Instant Barbo and Allen 
C. Smith, an individual trading as Allen C. Smith Advertising Co. 
20 West Ninth Street, Kansas City 6, Mo., advertising agent, etusiaeed 


% Supplemental, 
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in the business of conducting an advertising agency which dissemi- 
nated advertisements for the above named products on behalf of M. J. 
Block agreed, in connection with the dissemination of future adver- 
tising, to cease and desist from representing directly or by implica- 
tion— 

(a) That the directions for preparing a hair dye with Barbo Compound call 
for the addition of water only; 

(b) That the hair dye made with Barbo Compound does not stain the scalp; 

(¢) That the hair dye made with Barbo Compound makes the hair soft; or 

(d) That Instant Barbo makes the hair soft. 

The said M. J. Block and Allen C. Smith, and each of them, further 
agreed not to publish or cause to be published any testimonial contain- 
ing any representations contrary to the foregoing agreement. (July 
29, 1946.) 

03322. Dog Food—Composition and Qualities, Properties or Results.— 
Reuben Gittelman, an individual, 27-10 First Street, Astoria 2, N. Y., 
and Vita-Fresh Dog Food Corp., a corporation, 27-10 First Street, 
Astoria 2, N. Y., vendor-advertisers, engaged in selling a dog food 
designated Vita-Best Dog Food, and Seymour Blum, an individual 
trading as Seymour Blum Advertising, 25 West Forty-fifth Street, 
New York, N. Y., advertising agent, engaged in the business of con- 
ducting an advertising agency which disseminated advertisements for 
the above-named product on behalf of Reuben Gittelman and Vita- 
Fresh Dog Food Corporation, agreed, in connection with the dissemi- 
nation of future advertising, to cease and desist from representing 
directly or by implication— 

(a) That Vita-Best Dog Food contains meat, beef, liver, fish, or skimmed milk ; 

(b) That use of Vita-Best Dog Food will favorably influence a dog’s fertileness, 
sterileness, ability to conceive or reproduce, or increase the number of puppies 


in any given litter, except to the extent that it may accomplish such results only 
when subnormal functioning of a dog’s reproductive organs is due to lack of an 


adequate diet ; 
(c) That use of Vita-Best Dog Food will prevent the development of infectious 


diseases ; 
(d) That use of Vita-Best Dog, Food, as now formulated, will supply a vitamin 
A deficiency or that use thereof will have a beneficial effect on the condition 


known as sore eyes. aa 
(e) That use of Vita-Best Dog Food will have a beneficial effect on conditions 


such as anemia, nervous disorders, constipation or diarrhea without expressly 
limiting such claims to such effect that it may have upon those conditions when 


due to a vitamin B deficiency. J 

The said Reuben Gittelman, Vita-Fresh Dog Food Corporation and 
Seymour Blum, and each of them, further agreed not to publish, dis- 
seminate, or cause to be published or disseminated any testimonial con- 
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taining any representation contrary to the foregoing agreement. 
(July 30, 1946.) 

03323. Stock Food Supplement—Comparative Merits, Composition and 
Qualities, Properties or Results—The Carey Salt Co., a corporation, 
Hutchinson, Kans., vendor-advertiser, engaged in selling a stock food 
supplement designated Carey’s Mineral Supplement Salt and Mc- 
Junkin Advertising Co., a corporation, 228 North LaSalle Street, 
Chicago 1, IIL., advertising agent, engaged in the business of conducting 
an advertising agency which disseminated advertisements for the above 
named product on behalf of The Carey Salt Co. agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication— 


(a) That said preparation has more phosphorus or mineral feeding value than 
an equal amount of bone meal or the usual bone meal and limestone mixture ; 

(b) That said preparation contains only dicalcium phosphate as its source of 
ealcium and phosphorus or that said preparation is a concentrated mineral food ; 

(c) That said preparation insures livestock against mineral deficiency, with 
the exception of iodine, iron, or salt; that it provides potent quantities of calcium 
or phosphorus; or that the consumption of it according to the animal’s normal 
salt appetite will satisfy the animal’s mineral needs; 

(d@) That said preparation will supply the mineral needs of poultry, will make 
up any mineral deficiency suffered by livestock during pregnancy, will make up 
any mineral deficiency in the diet of milk-producing cows or in the diet of cows 
during the period of lactation ; 

(e) That the use of said preparation while a mare is in foal will provide her 
with a sufficient quantity of calcium or will make up any mineral deficiency in 
the hay or grain consumed ; or that said preparation will produce husky colts or 
prevent nervousness in work animals; 

(f) That said preparation will prevent a calcium or phosphorus deficiency in 
livestock or poultry or will prevent or cure diseases or conditions which may be 
caused by a deficiency in either or both of such minerals; 

(g) That said preparation will build up resistance to shipping disease in cattle, 
will stop ewes from scouring, or will prevent death loss of sheep due to green 
wheat pasturage; 

(h) That said preparation will save lambs except when losses are due to 
iodine deficiency or will improve the quality of wool or mutton except when 
such improvement is due to the provision of adequate amounts of salt or iodine; 

(7) That said preparation will prevent or eliminate paralysis or parasites in 
animals or will prevent hairless or stillborn litters, goiter or deformed young 
except when due solely to an iodine deficiency ; 

(j) That the use of said preparation in the feeding of cows will increase 
fertility or decrease the number of services needed per conception, will help 
guard against nutritional abortion or will supply plentiful extra amounts of 
calcium or phosphorus during pregnancy ; or 

(k) That through the use of a product of substantially the same composition 
as said preparation, beneficial results have been accomplished in the experi- 
mental feeding of livestock by Texas A. & M. or by Nebraska College of Agricul- 
ture. 
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The said Carey Salt Co. and McJunkin Advertising Co., and each 
of them, further agreed not to publish or cause to be pulkihod any 
testimonial containing any representation contrary to the foregoing 
agreement. (Aug. 1, “1946. ) 

03324. Medicinal Brdparkivih..cSniets —B. L. Corley, an individual 
trading as Corley Diet Foods Co., 690 Market Street, San Francisco, 
Calif., vendor-advertiser, anaecded in selling a lbeapkitie preparation 
Hes aannad Dr. Corley’s LaXX and Rufus Rhoades and Robert O. 
Davis, copartners trading as Rhoades & Davis, 690 Market Street, 
San Francisco 4, Calif., advertising agent, engaged in the business of 
conducting an advertising agency which disseminated advertisements 
for the above named product on behalf of B. L. Corley agreed, in 
connection with the dissemination of advertising, that they, and each 
of them, will forthwith cease and desist from disseminating any ad- 
yertisements which fail to reveal— 

That the preparation should not be used when abdominal pains, nausea, vomit- 
ing, or other symptoms of appendicitis are present: Provided, however, That such 
advertisements need only contain the statement “Caution: Use Only as Di: 
rected,” if and when the directions for use whenever they appear on the label, 
in the labeling or in both label and labeling, contain a caution or warning to the 
same effect; and 

It is further agreed that any representation of the fact that the 
advertiser is a doctor, by use of the said brand name, or otherwise, in 
said advertising, shall disclose with equal conspicuousness the fur- 
ther fact that said advertiser is not a doctor of medicine. 

The said B. L. Corley, Rufus Rhoades, and Robert O. Davis, and 
each of them, hereby agreed not to publish or cause to be published 
any testimonial containing any representation contrary to the fore- 
going agreement. (Aug. 5, 1946.) 

03325. Stock and Poultry Feed—Qualities, Properties or Results——Amer- 
ican Dairies, Inc., a corporation, 2438 Broadway, Kansas City, Mo., 
vendor-advertiser, was engaged in selling a stock and poultry feed 
designated A. B. C. Condensed Buttermilk, and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication— 

(a) That the use of A. B. C. Condensed Buttermilk in poultry feed will lower 


mortality or cut disease losses of poultry ; 

(b) That the use of A. B. C. Condensed Buttermilk in poultry feed will dimin- 
ish cannibalism, coccidiosis and feather pulling ; 

(c) That the use of A. B. C. Condensed Buttermilk in hog feed will prevent 


disease in hogs. 
(ad) That the use of A. B. ©. Condensed Buttermilk in poultry feed will result 


in higher egg production or sturdy growth without limiting such claim to poor, 
improperly mixed, deficient or “minus” feeds ; 
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The said American Dairies, Inc., further agreed not to publish or 
cause to be published, any testimonials containing any representations 
contrary to the foregoing agreement. (Aug. 5, 1946.) 

03326. Medicinal Preparations—Qualities, Properties or Results and 
Safety—Casimir Albert Lesiak, an individual trading as Karnack- 
Ambrosia Co., P. O. Box 190, Scranton, Pa., vendor-advertiser, was 
engaged in selling medicinal preparations designated Lekotoria Herb 
Tea No. 20, Lekotoria Herb Tonic and St. Alban Herb Tea No. 10 and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication— 


(a) That Lekotoria Herb Tea No. 20 will beneficially influence conditions 
such as headaches, accumulation of gases or belching in excess of such temporary 
relief as may be afforded by a laxative when such conditions are due to or caused 
by constipation ; 

(b) That Lekotoria Herb Tea No. 20 will beneficially influence conditions such 
‘as indigestion, upset stomach, dizziness, restlessness, sleeplessness or nervous- 
ness; 

(c) That Lekotoria Herb Tea No. 20 will cleanse the stomach, intestines or 
kidneys of impurities or ferments; 

(ad) That Lekotoria Herb Tea No. 20 is safe to use; 

(e) That Lekotoria Herb Tonic will beneficially influence conditions such as 
accumulation of gases, belching or headaches in excess of such temporary relief 
as may be afforded by a laxative when such conditions are due to or caused by 
constipation ; 

(f) That Lekotoria Herb Tonic will beneficially influence conditions such as 
nervousness, listlessness or weakness ; 

(g) ‘That Lekotoria Herb Tonic will cleanse the stomach, intestines or kidneys 
of impurities or poisonous wastes; 

(h) That St. Alban Herb Tea No. 10 will beneficially influence conditions such 
as headache or accumulation of gases in excess of such temporary relief as may 
be afforded by a laxative when such conditions are due to or caused by con- 
stipation ; 

(4) That St. Alban Herb Tea No. 10 will beneficially influence conditions such 
as dizziness, restlessness, sleeplessness, nervousness or indigestion; 

(j) That St. Alban Herb Tea No. 10 will cleanse the stomach, intestines or 
kidneys of impurities ; and 

(k) That St. Alban Herb Tea No. 10 is safe to use. 

It is hereby further agreed by Casimir Albert Lesiak that in the dis- 
semination of advertising, by the means and in the manner above set 
out, of medicinal preparations now known as Lekotoria Herb Tea No. 
20, Lekotoria Herb Tonic, and St. Alban Herb Tea No. 10, or any 
other preparations of substantially the same composition or possessing 
substantially the same properties, whether sold under those names 
or any other names, he will forthwith cease and desist from publishing 
or causing to be published any advertisement which fails to reveal that 
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they, or any of them, should not be used when abdominal pain, nausea, 
vomiting or other symptoms of appendicitis are present: Provided, 
however, That said advertisement need contain only the statement, 
“Caution: Use Only as Directed,” if and when the directions for 
use, wherever they appear on the label, in the labeling or in both label 
and labeling, contain a caution or a warning to the same effect. 

The said Casimir Albert Lesiak further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. 

It is further agreed that stipulation No. 0964, executed by the said 
Casimir Albert Lesiak and accepted by the Commission on October 
7, 1935,° is to remain in full force and effect, and that the terms and 
agreements therein are not to be considered modified or altered in any 
way by this supplemental stipulation. (Aug. 8, 1946.) 

03327. Skin Lubricant—Qualities, Properties or Results —The Mennen 
Co., a corporation, Newark 4, N. J., vendor-advertiser, was engaged in 
selling a skin lubricant designated Mennen Antiseptic Oil and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication— 


That Mennen Antiseptic Oil is either self-sterilizing or germicidal. 


The said The Mennen Co. further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (Aug. 8, 1946.) 

03328. Medicinal Preparation—Indorsement or Approval.—J. B. Bied- 
erman, an individual doing business as Allergy and Medical Products 
Co., P. O. Box 1399, Cincinnati 1, Ohio, vendor-advertiser, was en- 
gaged in selling a medicinal preparation designated Hay Fex In- 
haler and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by im- 
plication— 

That the aforesaid inhaler has received favorable comment in any published 
article unless the author of such an article is wholly disassociated with and 
disinterested in the aforesaid business enterprise: Provided, however, That 
nothing in this inhibition will prevent the dissemination of such representations 
if and when, in direct connection therewith, the author’s name, connection with 
and interest in the aforesaid business enterprise are fully disclosed in a manner 
equally as conspicuous as the representations concerning such an article. 

The said J. B: Biederman further agreed not to publish or cause to 
be published any testimonial containing avy representation coutraiy 
to the foregoing agreement. (Aug. 14, 1946.) 


5 See 21 F. T. C. 1048. 
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03329. Health Device—Qualities, Properties or Results and “Normal- 
izer’.—H. E. Wildermuth, an individual doing business under the 
trade name Wil Equipment Co., 1443 Stanford Avenue, St. Paul, 
Minn., vendor-advertiser, engaged in selling a health device designated 
Wil Spinal Manipulator and Normalizer and David, Inc., a corpora- 
tion, W3173 First National Bank Building, St. Paul 1, Minn., advertis- 
ing agent, engaged in the business of conducting an edvertising agency 
which disseminated advertisements for the above-named product on 
behalf of Wil Equipment Co., agreed, in connection with the dis- 
semination of future advertising, to cease and desist from representing, 
directly or by implication, that use of the device formerly designated 
Wil Spinal Manipulator and Normalizer will— 


(a) Strengthen and normalize the spine or spinal area; 

(b) Help keep the spine flexible and strong; 

(c) Revive pep; 

(@) Increase blood and lymph circulation in the spinal area; 

(e) Remove contractions of the spinal muscular tissue; 

(f) Promote normal nerve function; 

(g) Insure health; 

(h) Tone up abused frames; 

(4) Correct round shoulders; 

(7) Increase reserve energy and endurance; 

(kK) Renew mental activity; 

(l) Cause a brighter outlook; 

(m) Lessen fatigue; 

(n) Correct body abnormalities; 

(0) Stretch bunched and congested ligaments, or allow choked vessels or 
half paralyzed nerves to resume normal functions; 

(p) Release contractions of spinal muscles; 

(q) Spread muscles away from spinous processes; 

(vr) Relax rigid muscles; 

(s) Reduce bony misalignments; 

(t) Overcome insomnia ; 

(w) Overcome pain in spine, neck, or head due to accident; 

(v) Overcome pain at base of skull or between shoulders, or tension at base of 
neck due to rigid tense neck; 

(w) Overcome eye trouble or prevent blindness; 

(x) Correct misplaced vertebrae or contraction of muscles in shoulder or neck, 


It is further agreed by H. E. Wildermuth, and David, Inc., that in 
connection with the dissemination of advertising, by the means and 
in the manner above set out, they, and each of them, will forthwith 
cease and desist from the use of the word ‘notmdliade? as a part of 
the brand name for said commodity or in describing or designating 
said commodity. 

The said H. E. Wildermuth, and David, Inc., and each of them, 
further agreed not to publish, disseminate or cau to be published 
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or disseminated any testimonial containing any representation con- 
trary to the foregoing agreement. (Aug. 14, 1946.) 

03330. Souvenirs—Composition.—Norman Shultz, an individual, P. O. 
Box 746, Salt Lake City 9, Utah, vendor-advertiser, was engaged in 
selling souvenirs or tokens designated California Gold Token and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication— 

(a) That said token is solid gold; 

(6) That said token is a coin; 

(c) That said token is gold without disclosing in immediate connection there- 
with the carat fineness of such alloy by a proper quality mark or designation in 
lettering of equal conspicuousness. 

The said Norman Shultz further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (Aug. 21, 1946.) 

03331. Medicinal Preparation—Qualities, Properties or Results and 
Safety—C. A. Seroy, an individual, doing business under the trade 
name Legumin Products Co., 850 Euclid Avenue, Cleveland, Ohio, 
vendor-advertiser, was engaged in selling a medicinal preparation 
variously designated Legu-Con, Legucon and Legumins Herbolax 
Tablets and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by im- 
plication— 

(a) That use of the said preparation will have any effect on the condition 
known as constipation except to the extent that it may provide temporary relief 


therefor ; 

(b) That use thereof will have any effect on symptoms such as fatigue, tired- 
ness, gas, bloat or biliousness except to the extent that it may temporarily relieve 
such symptoms only when they are known to be due to constipation ; 

(c) That use thereof will eliminate waste through the liver or through the 
kidneys; 

(@) That use thereof will facilitate natural elimination or tone the digestive 


tract ; 

(e) That use thereof will prevent excess fat, relieve pain or disorders, promote 
sleep, create warmth or vitality, feed the nerves, improve the teeth or the eyes, 
prevent rickets, tone the blood, improve the user’s looks, prevent goitre, promote 
vitality or provide mental balance ; 

(f) That use thereof will provide appreciable amounts of sodium, potassium, 
magnesium, iron, chlorine, phosphorus, silicon, calcium, sulphur, iodine, fluorine 
or Manganese ; 

(g) That the aforesaid preparation is a dietary supplement ; or 

(h) That the aforesaid preparation is safe to use. 


The said C. A. Seroy further agreed to cease and desist from pub- 
lishing or causing to be published any advertisement which fails to 
reveal that it should not be used when abdominal pain, nausea, vomit- 
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ing or other symptoms of appendicitis are present: Provided, how- 
ever, That the said advertisements need contain only the statement, 
“Caution: Use Only as Directed,” if and when the directions for use, 
wherever they appear on the label, in the labeling, or in both label 
and labeling, contain a caution or feat to the same effect. 

The said C. A. Seroy further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Aug. 21, 1946.) 

03332. Equipment and Supplies for Poultry Dealers—“Manufacturers.’’— 
H. M. Sheer Co., a corporation, Quincy, Ill., vendor-advertiser, was 
engaged in selling supplies for poultry dealers, including Sol-Hot 
Broiler Plants, Battery Brooders, Feed Mixers, Oil-Electric-Coal- 
Wood Floor Brooders and Poultry Equipment and agreed, in connec- 
tion with the dissemination of future advertising, to cease and desist 
from— 

Using the world “manufacturers,” or any other word or words of 
similar import or meaning, to describe or designate its business, or 
from otherwise representing directly or by implication that it manu- 
factures said products, or that it owns, operates or controls the factory 
wherein said products are made. 

The said H. M. Sheer Co. further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (Aug. 26, 1946.) 


DIGEST OF SUBSEQUENT STIPULATIONS EFFECTED 
THROUGH THE DIVISION OF STIFULATIONS? 


7506. Drug Preparation—Qualities, Properties or Results, Manufacturer 
and Exporter.—A. Grabczewski, an individual trading as Larum Prod- 
ucts, Elizabeth, N. J., advertiser-vendor, engaged in advertising for 
sale and selling, in commerce, a drug preparation designated “Rumex,” 
entered into an agreement, in connection with the dissemination of 
advertising relating to that preparation, to cease and desist from 
representing, directly or by implication— 

(a) That Rumex is effective in the relief of bronchial irritations; 

(0) That Rumex is an effective treatment for or will afford relief 
from colds; 

(c) That use of Rumex will have any effect upon health beyond 
the temporary relief of local muscular pain; and 

(dz) That he is manufacturing proprietary medicines or is an 
exporter. 

A. Grabczewski also agreed not to publish or cause to be published 
any testimonial containing any representation contrary to the fore- 
going agreement. (Aug. 27, 1946.) 


1 Following the reorganization of certain of its divisions, effective August 12, 1946, the 
new Division of Stipulations was charged with the handling of all matters considered 
appropriate for settlement by stipulation, including both such matters as had theretofore 
culminated in the false and misleading advertising stipulations effected through the Com- 
mission’s Radio and Periodical Division, as it theretofore functioned, and those thereto- 
fore effected through the Trial Examiner’s Division. 

. The first of the matters thus dealt with by the Division of Stipulations to culminate 
in a stipulation was that of A. Grabczewski trading as Larum Products, accepted Sep- 
tember 27, 1946, which appears above and which is numbered 7506, a number arrived 
at through adding the 4173 stipulation matters handled prior thereto by the Trial Exam- 
iner’s Division and the 03332 matters handled prior thereto by the Radio and Periodical 
Division. 

The reorganization referred to, under which, among other things, the unit known as 
the Radio and Periodical Division, became a part of the Office of Legal Investigations, was 
incident to the reorganization plan drafted by the Commission in conformance with a 
program, which was approved by the President and is described in the Commission’s 
Annual Report for 1946 at page 2 et seq. 

The plan in question, as further referred to in operation, in the Commission’s Annual 
Report for 1947, is designed to expedite observance of the laws under the Commission’s 
jurisdiction, by emphasis upon industry-wide simultaneous action and by expanding the 
cooperative phases of its work, but subject to the qualification, as there explained, that 
under the program, with its greater emphasis on the elimination of unfair trade practices 
through cooperative means, no matter is disposed of by voluntary agreement through trade 
practice conference or stipulation, which involves violation of the Clayton Act, combina- 
tion or collective action in restraint of trade, or practices which are fraudulent or inher- 
ently dangerous to health. (See footnotes on pages 717 and 729). 
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7507. Laxative Preparation—Qualities, Properties or Results and 
Safety—BiLets Products, Inc., a Tennessee corporation, with its prin- 
cipal office and place of business located in Nashville, Tenn., advertiser- 
vendor, and Kelly; Zahrndt & Kelly, Inc., a Missouri corporation, with 
its principal place of business located in St. Louis, Mo., advertising 
agency, engaged in offering for sale and selling a laxative preparation 
known as “Bi-Lets,” entered into an agreement, in connection with the 
dissemination of advertising relating to that preparation, to cease and 
desist from representing, directly or by implication, that said prepara- 
tion— 

(a) Will have any effect on constipation other than to afford tempo- 
rary relief for that condition ; 

(b) Will have any effect on symptoms such as gas on the stomach, 
indigestion, headache, tired, all-in or restless feeling, except to the 
extent that it may temporarily relieve such symptoms when they are 
due to constipation ; 

(c) Has any effect on intestinal fermentation except to the extent 
that it may, by reason of its laxative action, remove fermented waste 
matter from the intestinal tract; 

(d) Has any effect on the liver or upon the production or flow of 
bile. 

Bi-Lets Products, Inc., and Kelly, Zahrndt & Kelly, Inc., further 
agreed not to publish any advertisement which fails to reveal that 
said preparation should not be used when abdominal pain, nausea, . 
vomiting or other symptoms of appendicitis are present: Provided, 
however, That the said advertisements need contain only the state- 
ment: “Caution: Use only as Directed,” if and when the directions for 
use, wherever they appear on the label, in the labeling, or in both label 
and labeling, contain a caution or warning to the same effect. 

Bi-Lets Products, Inc., and Kelly, Zahrndt & Kelly, Inc., further 
agreed not to publish or cause to be published any testimonial contain- 
ing any representation contrary to the foregoing agreement. (Sept. 
3, 1946.) 

7508.2 Asthma Preparation—Qualities, Properties or Results and Source 
or Origin.—W. K. Buckley, Inc., a New York corporation, with its prin- 
cipal office located in Rochester, N. Y., advertiser-vendor, engaged in 
offering for sale and selling, in commerce, a liquid preparation desig- 
nated “Buckley’s Canadiol Mixture,” entered into an agreement, in 
connection with the dissemination of advertising relating to that prod- 
uct, to cease and desist from representing, directly or by implication, 
that the preparation— 
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(a) Is indicated as an effective treatment for bronchial irritations ; 

(0) Taken in one or two sips will stop coughing spasms ; 

(¢) Will loosen up thick choking phlegm in bronchial asthma; 

(d) Open up clogged bronchial tubes; 

(e) Will stop any cough right away; 

(f) Is from Canada. 

W. K. Buckley, Inc., further agreed not to publish or cause to be 
published any testimonial contrary to the foregoing agreement. 

The corporation also agreed that stipulation No. 0779 and supple- 
mental stipulation No. 0779 entered into on September 15, 1934, and 
September 28, 1939,° respectively, are to remain in full force and effect 
except as modified or supplemented by this agreement. (Sept. 4, 
1946.) 

7509. * Drug Preparations—Qualities, Properties or Results and Safety.— 
Southwestern Drug Corp., a Texas corporation, trading as Red Arrow 
Laboratories, with its principal place of business located in Dallas, 
Tex., advertiser-vendor, and Ruthrauff & Ryan, Inc., a Delaware 
corporation, with its principal office located in New York, N. Y., 
advertising agency, engaged in advertising for sale and selling, in 
commerce, drug preparations designated “Red Arrow Nose and Throat 
Drops,” “Red Arrow Mineral Crystals” and “Arro-Caps,” entered 
into an agreement, in connection with the dissemination of advertis- 
ing relating to those preparations, to cease and desist from repre- 
senting, directly or by implication— 

(a) That Red Arrow Nose and Throat Drops are beneficial in the 
treatment of colds, unless limited to such benefit as they may afford 
in temporarily relieving local nasal congestion ; 

(6) That Arro-Caps will correct tiredness or jittery or nervous 
conditions ; 

(c) That Arro-Caps afford complete or sure security from a short- 
age of vitamins. 

The two corporations further agreed not to publish any advertise- 
ment which fails to reveal that “Red Arrow Mineral Crystals” should 
not be used when abdominal pain, nausea, vomiting, or other symp- 
toms of appendicitis are present: Provided, however, That such ad- 
vertisement need only contain the statement : “Caution: Use Only As 
Directed,” if and when the directions for use, wherever they appear 
on the label, in the labeling, or in both label and labeling, contain 
a warning statement to the same effect. 


® See 19 F. T. C. 670 and 29 F, T. C. 1511, respectively. 
4 Supplemental. 
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The two corporations further agreed not to publish any advertise- 
ment which fails to reveal that “Red Arrow Nose and Throat Drops” 
should not be used by undernourished children or old or debilitated 
persons: Provided, however, That such advertisement need only con- 
tain the statement: “Caution: Use Only As Directed,” if and when 
the directions for use wherever they appear on the label, in the label- 
ing, or in both label and labeling, contain a warning statement to the 
same effect. 

The two corporations further agreed not to publish or cause to be 
published any testimonial contrary to the foregoing agreement. 

The two corporations further agreed that this stipulation is supple- 
mental to a certain stipulation No. 02111 accepted and approved by the 
Federal Trade Commission on April 21, 193885 which stipulations 
remains in full force and effect. (Sept. 4, 1946.) 

7510. Cosmetic Preparations—Qualities, Properties or Results and 
Safety ——Overton Hygienic Mfg. Co., an Illinois corporation, with 
its principal place of business located in Chicago, Ill. advertiser- 
vendor, engaged in offering for sale and selling, in commerce, cosmetic 
preparations designated “Ro-Zol Bleach,” “High Brown Bleach Oint- 
ment,” and “Evergloss High Brown Hair Grower,” entered into an 
agreement, in connection with the dissemination of advertising relat- 
ing to those preparations, to cease and desist from representing, di- 
rectly or by implication— 

(@) That a cosmetic preparation now designated “Ro-Zol Bleach” 
or any other preparation contaiming substantially the same ingre- 
dients, or possessing the same properties, whether sold under that 
name or any other name, may have no harmful effects; that it is harm- 
Jess; or that it will remove skin blemishes; 

(6) That a cosmetic preparation now designated “Evergloss” or 
any other preparation containing substantially the same ingredients 
or possessing the same properties, whether sold under that name or 
any other name, contains no unctuous substance; and that it will in- 
vigorate the hair; 

(c) That a cosmetic preparation formerly designated “High Brown 
Hair Grower” and now designated “High Brown Hair Dressing” or 
any other preparation containing substantially the same ingredients 
or possessing the same properties, whether sold under those names or 
any other name will cause the hair to grow or will stimulate the 
growth of the hair. 

Overton Hygienic Mfg. Co. further agreed to cease and desist from 
using the words “Hair Grower” or any similar words or phrases in 


*See 26 F. T. C. 1475. 
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the designation of the preparation “High Brown Hair Grower,” or 
any other preparation containing substantially the same ingredients 
or possessing substantially the same properties. 

Overton Hygenic Mfg. Co. further agreed not to disseminate any 
advertisement relating to “Ro-Zol Bleach” or “High Brown Bleach 
Ointment” which fails to reveal that those preparations should not be 
applied to an area of the skin larger than the face and neck at any 
one time; that too frequent applications and use over excessive periods 
of time should be avoided; that adequate rest periods between series 
of treatments should be observed; that the preparations should not 
be used where the skin is cut or broken; and that in all cases a proper 
patch test should be made to determine whether the patient is allergic 
or sensitive to the preparations: Provided, however, That such ad- 
vertisements need contain only the statement, “Caution: Use Only as 
Directed,” if and when the directions for use, wherever they appear, 
on the label, in the labeling, or both on the label and in the labeling, 
contain a caution or warning to the same effect. 

Overton Hygienic Mfg. Co. further agreed not to publish or cause 
to be published any testimonial which fails to comply with the fore- 
going agreement. (Sept. 4, 1946.) 

7511. Fur Garments—Manufacturer, Nature, Prices and Quality —An- 
drew Paul and Samuel Weissman are copartners trading as Paul and 
Weissman with their place of business at New York, N. Y. Prior to 
April 1, 1945, the said Andrew Paul operated as an individual with 
his place of business at New York, N. Y.. Andrew Paul and Samuel 
Weissman now are engaged in the sale and distribution of fur garments 
in interstate commerce, in competition with individuals, firms and 
corporations likewise engaged, and have entered into the following 
agreement to cease and desist from the alleged unfair methods of com- 
petition in commerce as set forth therein. 

Andrew Paul and Samuel Weissman, whether trading under their 
own names, under the trade name of Paul & Weissman, or under any 
other trade name or style, in connection with the sale and distribution 
of fur garments in commerce as defined by the Federal Trade Com- 
mission Act agreed that they and each of them, either individually or 
as copartners, will forthwith cease and desist from— 

(1) Using the words “manufacturing,” “manufactured” or “manu- 
facture” or any other word or term of similar import in connection 
with any product which is not, in fact, manufactured by them; and 
from representing, directly or by implication, that any product is 
manufactured by them when such is not the fact; 
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(2) The use of the terms “Leopardine,” “Marmink,” “Sealline” or 
“Beaverett” or any other fictitious animal designation or coined fur- 
connoting term as descriptive of or in connection with their fur 
products; 

(3) Using any animal or purported animal name or designation 
for fur which is not the true name of the animal producing the fur: 
Provided, That if the fur is so dyed as to simulate another fur, the 
fact that said fur is dyed shall be set forth as an integral part of its 
designation, and if the name of the animal whose fur is so simulated 
be given, such name shall be immediately followed by and compounded 
with the word “dyed” together with the true, name of the animal pro- 
ducing the fur as the last word of the description—all words of the 
designation to be in like type and equally conspicuous. 

Andrew Paul, in connection with the sale and distribution of fur 
garments in commerce as defined by said act, also agreed that he will 
forthwith cease and desist from: 

(a) Representing, by the use of the term “lowest price” or otherwise, 
that the prices at. which he sells his garments are lower, or less, than 
are the prices of any comparable competitive products; 

(6) Using the term “Manufactured from the finest skins and plates 
obtainable” or other term or expression of like meaning as descriptive 
of garments, when in fact such garments are not made from the finest 
skins or plates, as the case may be, which are obtainable. (Sept. 9, 
1946.) 

7512. Dog Food—Composition, Seal of Approval and Qualities, Properties 
or Results.—Albers Milling Co., an Oregon corporation, with its prin- 
cipal place of business located in Portland, Oreg., advertiser-vendor, 
engaged in advertising for sale and selling a dry dog food designated 
“Friskies,” in commerce, entered into an agreement, in connection with 
the dissemination of advertising relating to that product, to cease 
and desist from representing, directly or by implication— 

(a) That Friskies contains meat; 

(6) That the seal of approval of the American Animal Hospital 
Association in cooperation with the American Veterinary Medical 
Association was won or presented to the makers of Friskies as a result 
of a contest with other dog foods; 

(c) That Friskies will correct simple skin and digestive disorders 
unless limited to those cases where such conditions are caused or due 
to a nutritional deficiency ; 

(d@) That Friskies will cure or correct eczema unless limited to those 
cases where the condition is caused by; or due to a nutritional 
deficiency. 
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Albers Milling Co. further agreed not to publish or cause to be 
published any testimonial contrary to the foregoing agreement. (Sept. 
23, 1946.) 

7513, Stationery—Engraved.— Julius Abrams, an individual trading 
as Jules Press with principal place of business at New York, N. Y., 
engaged in the sale and distribution of stationery, including business 
cards, letterheads, envelopes, and like products in interstate com- 
merce, in competition with individuals, firms, and corporations like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Julius Abrams, whether trading under his own name, under the 
trade name of Jules Press, or under any other trade name or style, in 
connection with the the sale and distribution of his stationery in com- 
merce as defined by the Federal Trade Conimission Act, agreed that 
he will forthwith cease and desist from the use of the words “plate- 
less-engraved,” “engraved” or other word or term of like connotation 
as a designation for or as descriptive of business cards or other sta- 
tionery products which, in fact, are not engraved, that is, are not the 
result of impressions made from inked engraving plates and com- 
monly known to the printing trade and industry as engraved. (Sept. 
23, 1946.) 

7514. Insecticide—Simulation—Herbert J. Atkinson, an individual 
trading as Sudbury Laboratory, South Sudbury, Mass., advertiser- 
vendor, engaged in offering for sale and selling, in commerce, an in- 
secticide designated “T. T. D.,” entered into an agreement, in con- 
nection with the offering for sale, sale and distribution thereof, to 
cease and desist from using the letters or initials T. T. D. as a part’ 
of the trade name for the insecticide formerly so designated or from 
using any letters or words which are similar to or likely to be confused 
with D. D: T. 

He also agreed not to publish or cause to be published any testimonial 
containing any representation contrary to the foregoing agreement. 
(Oct. 10, 1946.) 

7515. Fountain Pens—Composition, Unique, Comparative Merits and 
Medal Award.—Eversharp, Inc., a Delaware corporation, with its office 
and principal place of business located in Chicago, Ll., advertiser- 
vendor, engaged in advertising for sale and selling fountain pens, in 
commerce, entered into an agreement, in connection with the offering 
for sale, sale and distribution thereof, to cease and desist from— 

(a) The use, in any of its advertising, brands or labels, of the words 
“half gold,” “gold caps,” “gold” or similar terms as descriptive of or 
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as designation for its pens, pencils, or any parts thereof not made 
throughout of 24-karat gold. If such article is substantially plated 
or filled with an alloy containing gold and the word “gold” be used 
in any description or branding of said plating or filling, then such 
word “gold” shall, whenever used, be immediately preceded by an 
appropriate quality mark or designation clearly indicating its karat 
fineness, and shall be immediately followed by the word “plated” or 
the word “filled,” as the case may be—all in like conspicuous lettering 
of equal size. Provided also, that if the covering of an article is not 
of such substantial thickness as properly to be described as gold plate 
or gold filled, but the article is merely flashed, washed, or colored with 
gold, then in such case the word “gold,” if used, shall be immediately 
followed in like lettering of equal size by the word “flashed,” the word 
“washed” or the word “colored” ; 

(b) Describing its so-called “miracle pen,” or any pen of similar 
type or construction, as having a “self-blotting point,” or as being in 
any way unique or unlike other pens with respect to blotting; repre- 
senting that such a pen is “different” from others because it “uses 
quick-dry ink,” that this is something “most amazing,” is Eversharp’s 
“secret”; or otherwise, by statement or implication, that competitive 
pens are not likewise capable of using quick-dry ink which requires no 
blotting; 

(¢c) Depiction of or reference to the Distinguished Service Medal, 
in the advertising of its pens and pencils, either with or without the 
legends “For Distinguished Service,” “awarded for ‘exceptionally 
meritorious service,’ ” or in any other way which connotes, implies, or 
may cause the belief of purchasers that said products have been given 
this special recognition by the Army, Navy, or any other government 
agency. (Oct. 14, 1946.) 

7516. Umbrellas—Composition.—Alfred G. Cohen and Celia Cohen, 
copartners trading as Max Cohen Co., New York, N. Y., engaged in 
offering for sale and selling umbrellas, in commerce, in competition 
with individuals, firms, and corporations likewise engaged, entered 
into an agreement, in connection with the offering for sale, sale and 
distribution thereof, to cease and desist from— 

Advertising, branding, labeling, invoicing, selling, or offering for 
sale, umbrellas, the covering material of which is made cf or contains 
rayon, without disclosing, by use of the word “rayon,” the fact that 
such material 1s composed of or contains rayon ; and when the material 
io cominnee in part of rayon and in part of fabrics or material other 
than rayon, from failing to disclose, in immediate connection or con- 
junction with the word “rayon” and in equally conspicuous type, each 
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constituent fiber of such material in the order of its predominance by 
weight, beginning with the largest single constituent. (Oct. 14, 1946.) 

7517. Medicinal Preparation—Qualities, Properties, or Results, Composi- 
tion and Safety.—Robert I. Fleiss, an individual trading as St. Louis 
Medicine Co., Detroit, Mich., advertiser-vendor, engaged in adver- 
tising for sale and selling, in commerce, a medicinal preparation 
designated “Nu-Vita,” entered into an agreement, in connection with 
the dissemination of advertising relating to that preparation, to cease 
and desist from representing, directly or by implication, that the 
preparation— 

(a) Endows one with new vitality, life, or strength; 

(6) Contains any ingredient not actually contained therein; 

(c) Overcomes or corrects poor blood, high or low blood pressure, 
weak rundown conditions, pain in the back, rheumatism, nervousness, 
jitters, dizziness, dyspepsia, stomach, kidney or liver disorders due 
to any cause; 

(d) Aids in toning, or tones the nerves, digestion or blood; 

(e) Relieves or corrects tiredness, weakness, colds or coughs, 
fatigue or nervous indigestion. 

Robert I. Fleiss further agreed not to publish any advertisement 
which fails to reveal that the preparation should not be used when 
abdominal pain, nausea, vomiting or other symptoms of appendicitis 
are present: Provided, however, That such advertisement need con- 
tain only the statement, “Caurion: Use Only as Directed” if and 
when the directions for use, wherever they appear on the label, in the 
labeling, or in both label and labeling, contain a caution or warning to 
the same effect. 

He also agreed not to publish or cause to be published any testimonial 
containing any representation contrary to the foregoing agreement. 
(Oct. 16, 1946.) 

7518. Roach Preparation—Nature—E. N. McGrew, an individual 
trading as Roach Trap Co., Fort Smith, Ark., advertiser-vendor, 
engaged in advertising for sale and selling, in commerce, a liquid 
preparation designated “Clean House Roach Trap,” entered into an 
agreement, in connection with the offering for sale, sale and distribu- 
tion thereof, to cease and desist from— 

The use of the word “trap” as a part of the trade name or of the 
trade designation for said product without plainly indicating in 
direct conjunction therewith, in words of equal conspicuousness, that 
the product being sold is a liquid preparation and not a mechanical 
device. (Oct. 16, 1946.) 
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7519. Umbrellas—Composition—Morris Wallach and Abraham Wal- 
lach, copartners trading as Wallach Bros., New York, N. Y., engaged 
in offering for sale and selling umbrellas, in commerce, in competition 
with individuals, firms and corporations likewise engaged, entered 
into an agreement, in connection with the offering for sale, sale and 
distribution thereof, to cease and desist from— 

Advertising, branding, labeling, invoicing, selling, or offering for 
sale, umbrellas, the covering material of which is made of or con- 
tains rayon, without disclosing, by use of the word “rayon” the fact 
that such material is composed of or contains rayon; and when the 
material is composed in part of rayon and in part of fabrics or 
material other than rayon, from failing to disclose, in immediate con- 
nection or conjunction with the word “rayon” and in equally con- 
spicuous type, each constituent fiber of such material in the order 
of its predominance by weight, beginning with the largest single 
constituent. (Oct. 16, 1946.) 

7520. Umbrellas—Composition—Paragon Umbrella Manufacturing 
Co., Inc., a New York corporation, with its principal place of busi- 
ness located in New York, N. Y., engaged in offering for sale and 
selling umbrellas, in commerce, in competition with individuals, firms 
and corporations likewise engaged, entered into an agreement, in 
connection with the offering for sale, sale and distribution thereof, to 
cease and desist from— 

Advertising, branding, labeling, invoicing, selling, or offering for 
sale, umbrellas, the covering material of which is made of or contains 
rayon, without disclosing, by use of the word “rayon” the fact that 
such material is composed of or contains rayon; and when the material 
is composed in part of rayon and in part of fabrics or material other 
than rayon, from failing to disclose, in immediate connection or con- 
junction with the word “rayon” and in equally conspicuous type, each 
constituent fiber of such material in the order of its predominance by 
weight, beginning with the largest single constituent. (Oct. 16, 1946.) 

7521. Silverware—Domestic as Foreign —The International Silver Co., 
a Connecticut corporation, with its principal place of business located 
in Meriden, Conn., advertiser-vendor, engaged in the manufacture 
of and in offering for sale and selling silverware in commerce, in com- 
petition with other corporations and with individuals, firms, and part- 
nerships likewise engaged, entered into an agreement in connection 
with the sale and distribution of its product, to cease and desist from 
stamping the brand or trade designation “Royal Danish,” or any brand 
or trade designation containing the word “Danish,” on silverware or 
other merchandise which is not produced in Denmark, unless there 
shall be stamped on said silverware or other merchandise, in lettering 
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equally as conspicuous and in close proximity to the said stamped brand 
or trade designation the lettering “U. S. A.”; and that it will cease 
and desist from using the brand or trade designation “Royal Danish” 
or any brand or trade designation containing the word “Danish” in 
any advertising, branding or labeling, or otherwise, in connection with 
the sale and distribution of silverware or other merchandise not pro- 
duced in Denmark, unless there shall appear in close proximity to such 
brand or trade designation in words and letters of equal conspicuous- 
ness the term “Made in U.S. A.” or “Made by the International Silver 
Co. in the U.S. A.” (Oct. 16, 1946.) 

7522.4 Hypnotism Pamphlet—Nature and “Institute.’—Adolph F. 
Lonk, an individual operating under the trade name of Western Insti- 
tute of Hypnotism, with his principal place of business located at 
Palatine, Ill., advertiser-vendor, engaged in offering for sale and sell- 
ing in commerce, a pamphlet purporting to contain methods and in- 
structions in hypnotism, in competition with other persons, firms, and 
corporations likewise engaged, entered into an agreement, in connec- 
tion with the offering for sale, sale and distribution thereof, to cease 
and desist from representing, directly or by implication— 

That said pamphlet contains methods or instructions in hypnotism 
and is a course in hypnotism. 

Adolph F. Lonk further agreed he will forthwith cease and deste 
from using the word “institute” or any other similar word, words or 
phrases in his trade name, or in connection with his punih oa, when he 
does not own, control, or conduct an organization for the study and 
teaching of hypnotism, having a staff of competent, experienced, and 
qualified educators for the purpose of promoting the study of hyp- 
notism. | 

Adolph F. Lonk further agreed not to publish or cause to be pub- 
lished any testimonial contrary to the foregoing agreement. 

Adolph F. Lonk further agreed that this stipulation is supplemental] 
to a certain stipulation No. 01640 accepted and approved by the Fed- 
eral Trade Commission on January 25, 1937,° which stipulated re- 
mains in full force and effect. (Oct. 21, 1946.) 

7523. Roof Coating Preparation—Qualities, Properties or Results.—I'red 
A. Longo and Edward W. Conrad, copartners trading as Asphalt 
Roofing & Slate Co.; Chemical Coating Division, Asphalt Roofing & 
Slate Co.; and as Chemical Asphalt Roof Treating Co., Division of 
Asphalt Roofing & Slate Co., with their principal place of business 
located in White Plains, N. Y., and Howard Hornig, an individual 


4 Supplemental. 
6 See 24 F, T. C. 1508. 
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actively managing the business of the aforesaid Asphalt Roofing & 
Slate Co., are engaged in offering for sale and selling in commerce, 
a roof coating preparation variously designated as “Chemical Asphalt 
Coating,” “Special Chemical Coating,” “Special Chemical Wood Pre- 
servative Coating,” and “Special Chemical Asphalt Wood Preserva- 
tive,” in competition with other persons, firms, and corporations like- 
wise engaged, entered into an agreement, in connection with the of- 
fering for sale, sale and distribution thereof, to cease and desist from 
representing, directly or by implication— 

By the use of such phrases as “fire-resistant,” “fire resisting,” “prac- 
tically fireproof,” “insure against fire hazard,” or any other words or 
phrases of similar import or meaning, or by any other means, that 
the use on, or application to, wooden shingles of said preparation makes 
such shingles an effective protection against, or safe from fire hazard, 
or makes them fire-resistant, fire-resisting, fireproof, or incombustible. 
(Oct. 21, 1946.) 

7524. Shirts, Hats, Ete.—Custom Tailored, Samples as New, Styles and 
Quality—Bernard Goldberg and Bertha Goldberg, copartners operat- 
ing under the firm name of Long’s with their principal office and place 
of business in Washington, D. C., advertiser-vendor, engaged in offer- 
ing for sale and selling in commerce, hats, shirts, and other articles 
of clothing, in competition with other persons, firms, and corpora- 
tions likewise engaged, entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof to cease and. desist 
from— . 

(a) Using the words “custom tailored shirts made especially for 
one of America’s finest stores,” or “custom tailored exclusively for us,” 
or other words or phrases of like import as a designation for or as 
descriptive of ready-made shirts, or of shirts not tailored to a par- 
ticular order ; 

(6) Representing or implying that old-style hats are of the latest 
styles, or representing salesmen’s samples as new hats; 

(c) Representing or implying that they have all of the latest of 
hats generally, or all of the latest styles of famous makes or brands 
of hats unless such is an actual fact. (Oct. 21, 1946.) 

7525. Leather Soles—Waterproof and Using Confidential Government Test 
Report.—Martin Berkson and Edward Berkson, copartners trading 
under the firm name of Berksons Leather Co., with their principal 
office and place of business located at New York, N. Y., advertiser- 
vendor, engaged in offering for sale and selling in commerce, sole 
leather designated “Beltand Vitalized Soles,” in competition with 
other persons, firms, and corporations likewise engaged, entered into 
an agreement in connection with the offering for sale, sale and distri- 
bution thereof, to forthwith cease and desist from— 
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(a) Representing directly or by implication that the product 
is waterproof; 

(6) Advertising or publishing for their own private, commercial, 
or sales-promotion purposes any test report on any product by any 
department or subdivision of the Government of the United States 
which has been issued or supplied by such Department or subdivision 
for the confidential use of the United States Government and subject 
to the restriction and understanding that it would not be used for: 
private, commercial, or sales promotion purposes. 

Martin Berkson and Edward Berkson further agreed not to publish 
or cause to be published any testimonial contrary to the foregoing 
agreement. (Oct. 23, 1946.) 

7526. Fountain Pens and Billfolds—Price, Composition, Comparative 
Merits, Guarantee, Free, Ete.—Janet Snook Doolittle, an individual doing 
business under the trade name of John Pen Co., with her principal 
place of business located at Chicago, Ill, advertiser-vendor, engaged 
in offering for sale and selling in commerce, fountain pens, carrying 
cases, and billfolds, entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to forthwith cease and 
desist from representing directly or indirectly— 

(a) That said pens are offered at a close-out price; 

(6) That the pen point, clasp or any parts of said fountain pens 
are gold-plated; 

(c) That full name or initials of purchasers are put on fountain 
pens in gold letters; 

(d) That said fountain pens hold three times the volume of ink of 


the average fountain pen; 
(e) That her pens are guaranteed fountain pens without disclosing 


the terms of said guarantee ; 

(f) That billfolds or any other articles not made of genuine leather 
are made of genuine leather. 

Janet Snook Doolittle further agreed that she will forthwith cease 
and desist from using the term “free” or any other term of similar 
import or meaning to describe, designate, or refer to any merchandise 
which is not a gift or gratuity and delivered to the recipient thereof 


without cost and unconditionally. . 
Janet Snook Doolittle further agreed that she will forthwith cease 


and desist from— 

The use of the words “guarantee of life service” or any word or 
words of similar import, alone or in conjunction with any other word 
or words, to designate, describe, or refer to her pens, or otherwise rep- 
resenting, directly or by implication, that such pens are uncondi- 
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tionally guaranteed for life, unless respondent does in fact make, 
without expense to the owner, any repairs or replacement of parts 
which may be necessitated during the life of the owner by any cause 
other than willful damage or abuse; or 

Representing, directly or by implication, that her pens are uncon- 
ditionally guaranteed for any designated period of time, unless she 
does in fact make, without expense to the owner, any repairs or replace- 
ments of parts which may be necessitated during such designated 
period by any cause other than willful damage or abuse; 

However, nothing contained herein shall be construed as prohibiting 
her from representing truthfully that the service of her pens (as dis- 
tinguished from the pens themselves) is guaranteed for life or other 
designated period of time, even though a charge is imposed by her 
in connection with such servicing, provided the terms of such guaran- 
tee, including the amount of such charge, are clearly and conspicuously 
disclosed in immediate conjunction with such representation. 

Janet Snook Doolittle further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Oct. 23, 1946.) 


7527. Sextants—Government Selection.—Dillon-Beck Manufacturing 
Co., a corporation organized and existing under the laws of the State 
of New Jersey, with its principal office and place of business located 
in Irvington, N. J., and Graham Products, Inc., a corporation organ- 
ized and existing under the laws of the State of New Jersey, with its 
principal office and place of business in Millburn, N. J., have been and 
are engaged in offering for sale and selling in commerce sextants for 
use on boats, designated “D-B Sextant,” entered into an agreement, 
in connection with the offering for sale, sale and distribution thereof, 
to forthwith cease and desist from representing, directly or by impli- 
cation, that either the United States Maritime Commission or the War 
Shipping Administration had adopted or selected sextants for the 
lifeboats of their ships, or otherwise that said sextants have been 
adopted or selected by said agencies. 

Dillon-Beck Manufacturing Co., and Graham Products, Inc., and 
each of them, also agreed not to publich or cause to be ibliahnd any 
testimonial containing any representation contr ary to the foregoing 
agreement. (Oct. 23, 1946.) 

7528, Medicinal Preparations—Qualities, Properties or Results, ‘Compo- 
sition and Safety—Paul Otto Lehmann, an individual doing business 
under the trade name of MY-X-YM Food Enzymes Prohnets with his 
principal place of business located in Chicago, Ill., advertiser- -vendor, 
engaged in the business of offering for sale ane selling in com- 
merce, medicinal preparations including the preparation hse cararea 
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MY-X-YM, entered into an agreement, in connection with the dissemi- 
nation of advertising relating to that product, to cease and desist from 
representing, directly or by implication— 

(a) That said preparation is not habit forming, and is not harmful, 
contains no artificial cathartic, contains essential health-giving ele- 
ments, or is a natural food accessory ; 

(6) That use thereof will produce natural elimination, supply raw 
food enzymes, or supply enzymes for the needs of all organs, tissues 
or cells of the body, cause a reduction of body weight, keep body weights 
controlled within certain limits, or balance the daily diet; 

(ce) That use thereof will provide any beneficial effect when used 
in connection with conditions known as fatigue, chronic angioneurotic 
edema, allergic eczema, allergic rhinitis, chronic allergic headache, 
allergic vomiting, chronic urticaria, allergic edema, allergic papular 
eczema, chronic allergic colitis, gastric or pancreatic achylia, acidosis, 
autointoxication, acne, appendicitis, colitis, colds, catarrhal diseases, 
gall bladder trouble, neuritis, underweight, obesity, piles, rheumatism, 
stomach disorders or spasmatic colon; 

(d) That use thereof will provide any beneficial effect when used in 
connection with catarrhal conditions which may manifest themselves 
in the sinuses, nose, ears, throat, bronchial tubes, lungs, stomach, liver, 
gall bladder, pancreas, intestine, or colon ; 

(e) That use thereof will provide any effect on the condition known 
as constipation except to the extent that it may provide temporary 
relief therefor; 

(f) That use thereof will provide any effect on symptoms such as bad 
breath, headache or sluggishness, except to the extent that 1t may pro- 
vide temporary relief therefor when such symptoms are due to con- 
stipation ; 

(g) That use thereof will solve the cooked diet problem, prevent 
pollution in the blood stream, prevent the formation of toxic matter 
in the food tract, increase vitality, provide proper gland functioning 
or restore energy or vigor. 

Paul Otto Lehmann further agreed not to publish any advertisement 
which fails to reveal that “MY-X-YM” should not be used when 
abdominal pain, nausea, vomiting, or other symptoms of appendicitis 
are present, and that frequent or continued use of this preparation may 
result in laxative dependency: Provided, however, That such adver- 
tisement need contain only the statement “Caurion: Use Only as 
Directed,” if and when the directions for use, wherever they appear 
on the label, in the labeling, or in both label and labeling contain a 
caution or warning to the same effect. 


760 FEDERAL TRADE COMMISSION DECISIONS 


Paul Otto Lehmann further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Oct. 29, 1946.) 

7529. Umbrellas—Composition.—Julius Goldreich, an individual trad- 
ing as the Standard Umbrella Co., with his principal place of business 
located at New York, N. Y., advertiser-vendor, engaged in offering for 
sale and selling in commerce, umbrellas, in competition with other 
persons, firms, and corporations likewise engaged, entered imto an 
agreement, in connection with the offering for sale, sale and distribu- 
tion thereof, that he will forthwith cease and desist— 

From advertising, branding, labeling, invoicing, selling, or offering 
for sale, umbrellas, the covering material of which is made of or con- 
tains rayon, without disclosing, by use of the word “rayon,” the fact 
that such material is composed of or contains rayon; and when the 
material is composed in part of rayon and in part of fabrics or ma- 
terial other than rayon, from failing to disclose, in immediate con- 
nection or conjunction with the word “rayon” and in equally con- 
spicuous type, each constituent fiber of such material in the order of 
its predominance by weight, beginning with the largest single con- 
stituent. (Oct. 28, 1946.) 

7530. Sheet Music—Publishers or Arrangers.—John Calborn, an indi- 
vidual operating under the trade name of Calborn Publishing ‘Co., 
with his principal place of business located at Columbus, Ohio, ad- 
vertiser-vendor, engaged in offering for sale and selling in commerce, 
sheet music, in competition with other persons, firms, and corporations 
likewise engaged, entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to cease and desist 
from— 

(1) Supplying to or placing in the hands of others, copies of music 
upon which there has been imprinted representations to the effect 
that purchasers thereof are publishers, publishing companies, or ar- 
rangers of such music; 

(2) Selling or distributing copies of music or other merchandise 
so prepared or printed that said music or other merchandise is designed 
or adapted to be used by the purchaser or recipient thereof for mis- 
representing himself as publisher, publishing company, or arranger 
thereof ; 

(3) Disseminating among customer teachers or schools for their 
reprinting or distribution among prospective students or the public 
any form letter setting forth any plan designed or calculated to permit 
or induce such students or others to falsely represent themselves as 
publishers, publishing companies, or arrangers} 


STIPULATIONS 761 


(4) Representing, directly or by implication, that through the use 
of his publishing plan music teachers or schools will or may become 
their own music publishers, publishing companies, or arrangers without 
actually in truth and in fact publishing, arranging, or printing 
their own music or actually owning, operating, or controlling the 
facilities for the publication, arrangement, or printing of such music. 

John Calborn further agreed not to publish or cause to be published 
any testimonial containing any representation contrary to the fore- 
going agreement. (Oct. 28, 1946.) 

7531. Typewriter Ribbons—Manufacturer and Comparative Merits.— 
Walter C. Cameron, an individual doing business under the trade 
name Cameron Manufacturing Co., with his principal place of busi- 
ness located at Dallas, Tex., advertiser-vendor, engaged in offering 
for sale and selling, in commerce, inked ribbons, including typewriter 
ribbons, entered into an agreement, in connection with the dissemina- 
tion of advertising relating to those preparations, to cease and desist 
from representing, directly or by implication— 

(a) That he or his company is an exclusive typewriter ribbon 
manufacturer ; 

(6) That inked ribbons packed otherwise than in cellophane will 
dry out. (Oct. 30, 1946.) 

7532. Umbrellas—Composition.—Siegel Rothschild Gans Bros., Inc., 
a Maryland corporation with its principal place of business at Balti- 
more, Md., engaged in offering for sale and selling umbrellas, in com- 
merce, entered into an agreement, in connection with the offering for 
sale, sale and distribution thereof, to cease and desist from— 

Invoicing, selling, or offering for sale, umbrellas, the covering mate- 
rial of which is made of or contains rayon, without disclosing, by use of 
the word “rayon” the fact that such material is composed of or contains 
rayon; and when the material is composed in part of rayon and in part 
of fabrics or material other than rayon, from failing to disclose, in 
immediate connection or conjunction with the word “rayon” and in 
equally conspicuous type, each constituent fiber of such material in the 
order of its predominance by weight, beginning with the largest single 
constituent. (Nov. 4, 1946.) 

7533. Medicinal Preparation—Qualities, Properties or Results—W. H. 
Graves, an individual, with principal place of business located in Los 
Angeles, Calif., advertiser-vendor, engaged in offering for sale and sell- 
ing a medicinal preparation designated “Dr. Graves’ Pure Bile Salts,” 
entered into an agreement, in connection with the dissemination of 
advertising relating to that product, to cease and desist from represent- 
ing, directly or by implication, that said preparation— 
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(a) Will stimulate generally the functions of the liver or will have 
any effect on the functions of the liver except to the extent to which it 
will increase the formation and secretion of bile; 

(b) Is of general benefit in cases of gall bladder removal; 

(c) Isnecessary to proper digestion, or is of any assistance to diges- 
tion in any cases other than those where improper digestion occurs due 
to inadequate formation and secretion of bile; 

(d) Will be of value in retarding putrefaction, foul stools, or gas 
formation. 

W. H. Graves further agreed not to publish or cause to be published 
any testimonial containing any representation contrary to the fore- 
going agreement. (Nov. 4, 1946.) 

7534. Seam Bindings—‘Fast Dye.”—Beacon Ribbons, Inc., a New 
York corporation, with its principal place of business located in New 
York, N. Y., advertiser-vendor, engaged in offering for sale and selling 
in commerce, seam bindings, entered into an agreement in connection 
with the dissemination of advertising relating to said product, to cease 
and desist from representing directly or by implication— 

By the use of the term “fast dye” or any other word, or term of simi- 
lar import or meaning, or by any other means, that its products will not 
change color or fade or are impervious to the effects of light, dry clean- 
ing, laundering, or other bleaching actions. (Nov. 21, 1946.) 


7535. Insecticide Bomb—Qualities, Properties or Results—Gimbel 
Brothers, Inc., a New York corporation, with its principal place of 
business at New York, N. Y., advertiser-vendor, engaged in offering 
for sale and selling in commerce, an insecticide bomb containing the 
chemicals D. D. T. and pyrethrum and designated “Aer-A-Sol Insecti- 
cide Bomb,” entered into an agreement in connection with the dissemi- 
nation of advertising relating to those preparations, to cease and desist 
from representing, directly or by implication— 

(a) That this product will kill all types of insects; 

(6) That effectiveness of this product continues long after 
application ; 

(c) That crawling insects are killed by spraying this product for 
6 to 8 seconds. 

Gimbel Brothers, Inc., further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Nov. 21, 1946.) 

7536. Umbrellas—Composition—Jack Wasserman, an individual, 
with his principal place of business located in New York, N. Y., en- 
gaged in offermg for sale and selling umbrellas in commerce, in compe- 
tition with other persons, firms and corporations likewise engaged, 
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entered into an agreement in connection with the offering for sale, sale, 
and distribution thereof, to cease and desist from— 

Advertising, branding, labeling, invoicing, selling, or offering for 
sale, umbrellas, the covering material of which is made of or contains 
rayon, without disclosing, by use of the word “rayon” the fact that 
such material is composed of or contains rayon; and when the material 
is composed in part of rayon and in part of fabrics or material other 
than rayon, from failing to disclose, in immediate connection or con- 
junction with the word “rayon” and in equally conspicuous type, 
each constituent fiber of such material in the order of its predom- 
inance by weight, beginning with the largest single constituent. 
(Nov. 21, 1946.) 

7537. Hair Preparations—Qualities, Properties or Results, and Free.— 
Alvin Eugene Boler and Amanda-L. Boler copartners trading as 
Amanda-L Co. with their principal place of business located in Chi- 
cago, Ill. advertiser-vendor engaged in offering for sale and selling, 
in commerce, cosmetic preparations designated “Amanda-L Guaran- 
teed Hair Growing Aid,” “Amanda-L Superior Temple Salve,” 
“Amanda-L Tonic Oil,” and “Amanda-L Penetrating Scalp Oil,” en- 
tered into an agreement in connection with the dissemination of adver- 
tising relating to those preparations, to cease and desist from represent- 
ing, directly or by implication— 

(a) That Amanda-L Superior Temple Salve will correct or aid 
thin hair or receding hair lines or that it will prevent loss of hair or 
cause hair to grow; 

(6) That Amanda-L Tonic Oil is of any value in treating under- 
nourished hair; 

(c) That any article of merchandise is “Free” or without cost to 
the recipient when such article is not a gratuity, and the prospective 
recipient is required as a consideration to purchase some other article 
or articles or render some service in order to obtain the same. 

Alvin Eugene Boler and Amanda-L Boler further agreed to cease 
and desist from using the phrase “Hair Growing” as a part of the 
brand name for the product designated “Amanda-L Guaranteed Hair 
Growing Aid,” or from otherwise representing that said product will 
promote the growth of hair; or from representing that it will prevent, 
remedy or have any substantial effect upon falling hair, dandruff, 
tetter, minor scalp disorders; or that it will stimulate the scalp. 

Alvin Eugene Boler and Amanda-L Boler further agreed to cease 
and desist from using the word “penetrating” as a part of the brand 
name for the product designated “Amanda-L Penetrating Scalp Oil,” 
or from otherwise representing that said product will penetrate the 


scalp. 
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Alvin Eugene Boler and Amanda-L Boler further agree not to 
publish or cause to be published any testimonial containing any repre- 
sentation contrary to the foregoing agreement. (Nov. 21, 1946.) 

7538. Crib and Baby Carriage Mattresses—New Clean Materials, Law 
Compliance, Qualities, Properties or Results, Approval or Endorsement, 
“Health” and “Guaranteed”.—Golden Manufacturing Co., Inc., a New 
Jersey corporation, with its place of business at Newark, N. J., and 
Alexander Krasner and Martha Krasner, with their place of business 
at Newark, N. J., engaged in offering for sale and selling crib and baby 
carriage mattresses in commerce, in competition with individuals, 
corporations, and firms likewise engaged, entered into an agreement 
in connection with the offering for sale, sale and distribution thereof, 
to cease and desist from— 

(1) Using the terms “new, clean * * * materials” or “new 
material” or any other term of similar import to designate or describe 
the material content of mattresses composed in whole or in part of 
“sweeps”; or representing, directly or by implication, that any mat- 
tresses composed in whole or in part of “sweeps” is composed of clean 
or new materials; 

(2) Representing, directly or inferentially, that said mattresses 
comply with the health and sanitation laws of every State of the 
Union; or that they comply with the health and sanitation laws of any 
State when such is not the fact; 

(3) Representing, directly or inferentially, that the mattresses 
designated as “Nu-Spring” or any other mattresses of substantially 
the same construction can be depended upon not to sag or lump and/or 
that the points of the springs therein can be depended upon not to 
come through the filling and covering; 

(4) Representing, by the use of statements such as “Authorized for 
use by well-known physicians” or otherwise that said mattresses have 
received the approval or endorsement of prominent physicians; 

(5) The use of the word “health” or any similar term in any man- 
ner which connotes that said mattresses have therapeutic value in the 
prevention of disease or in the insuring of health to the users thereof; 

(6) Representing, by the use of the word “guaranteed” or other 
word or term of like meaning, that said mattresses are guaranteed, 
unless, whenever used, clear and unequivocal disclosure be made in 
direct connection therewith of exactly what is offered by way of 
security. (Dec. 3, 1946.) 

7539. Vitamin Preparation—Qualities, Properties or Results and Special 
Price—Vitamin Stores, Inc., an Iowa corporation with its principal 
place of business located in Omaha, Nebr., advertiser-vendor, engaged 
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in the offering for sale and selling in commerce a vitamin preparation 
designated “Vita-Chrome,” entered into an agreement in connection 
with the dissemination of advertising relating to that product, to cease 
and desist from representing, directly or by implication— 

(a) Through the use of the phrase “anti-grey-hair vitamin” as de- 
scriptive of its product, or in any manner or by any other means or 
device, that the said product will prevent or end gray hair or restore 
the original natural color to the hair; 

(6) That restoration of the natural color of a head of hair has been 
effected in 88 percent or any other definitely stated percentage of those 
to whom calcium pantothenate, the principal ingredient of its product, 
was administered in tests; 

(c) That it has been established that 88 percent or any other defi- 
nitely stated percentage of those administered calcium pantothenate, 
the principal ingredient of its product, have had the natural color of 
their hair restored; 

(d) That its product restores the original natural color to the hair, 
prevents the hair from becoming gray or retains the luster of the hair; 

(e) That its product improves the texture of the hair, the effect of 
permanent waving, or increases the strength or elasticity of the nails; 

(f) That its product improves the texture of the skin and prevents 
wrinkled skin; 

(g) That its product prevents fatigue; 

(h) That its product rejuvenates, increases pep, vitality, energy 
and good health and relieves nervousness, neuritis, and kindred dis- 
eases, disorders and disabilities. 

(<) That the price at which its product is offered for sale constitutes 
a special or lower price when in fact such price is the usual and cus- 
tomary price at which such product is offered for sale and sold in the 
normal and usual course of business. 

Vitamin Stores, Inc., further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Dec. 3, 1946.) 

7540. Boot Polish—Qualities, Properties or Results—Samuel M. 
Abrams and Albert Abrams, copartners trading under the name Kno- 
mark Manufacturing Co., with their principal place of business located 
in Brooklyn, N. Y., advertiser-vendor, and Emil Mogul Co., Inc., a 
New York corporation, with its principal place of business located in 
New York, N. Y., advertising agency, engaged in advertising for 
sale and selling in commerce, a preparation for the purpose of polish- 
ing shoes, designated “Esquire Boot Polish,” entered into an agree- 
ment in connection with the offering for sale, sale and distribution 
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thereof, to cease and desist from representing, directly or by implica- 
tion— 

(a) That the use of Esquire Boot Polish will make nicks or scratches 
disappear ; 

(0) That the use of Esquire Boot Polish will prevent leather from 
cracking or drying out. 

Samuel M. Abrams and Albert Abrams and Emil Mogul Co., Inc., 
further agreed not to publish any testimonial containing any repre- 
sentation contrary to the foregoing agreement. (Dec. 3, 1946.) 

7541. White Shoe Dressing—Qualities, Properties or Results—— William 
F. Boyer, an individual, trading as Boyer & Co., with his principal 
place of business located in Philadelphia, Pa., advertiser-vendor, en- 
gaged in advertising for sale and selling in commerce, a white shoe 
dressing designated “Kwik-Wite,” in competition with other persons, 
firms and corporations likewise engaged, entered into an agreement 
in connection with the dissemination of advertising relating to that 
product, to cease and desist from representing, directly or by implica- 
tion, that said dressing will not rub off. (Dec. 3, 1946.) 

7542. “Minerald Wool’”—Nature—United Materials, Inc., a Missouri 
corporation, with its principal place of business located in Kansas City, 
Mo., advertiser-vendor, engaged in advertising for sale and selling, 
in commerce, a product marked “Seal-O-Wool Mineral Wool” for 
use as a building insulation, in competition with other corporations, 
firms, and persons likewise engaged, entered into an agreement in 
connection with the dissemination of advertising relating to that prod- 
uct, to cease, and desist, with respect thereto, from: 

The use of the term “Minerald Wool” or other term or expression 
connoting “Mineral Wool” as a designation for or as descriptive of said 
product. (Dec. 4, 1946.) 

7543. Vitamin Preparation—Qualities, Properties or Results and “Doc- 
tor.”—Michael Switalski, an individual, with his principal place of 
business located in Chicago, Ill., advertiser-vendor, engaged in adver- 
tising for sale and selling a vitamin preparation designated “Hi-Lo 
Anti-Gray Hair Vitamin Tablets,” in commerce, entered into an 
agreement, in connection with the dissemination of advertising relat- 
ing to that product, to cease and desist from representing directly or 
by implication— 

(a) Through the use of the phrase “anti-gray hair vitamins” as 
descriptive of the product, or in any other manner or by any other 
means or device, that the said product will prevent or end gray hair 
or restore the original natural color to the hair; : 

(0) That restoration of the natural color of a head of hair has been 
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effected in 88 percent or any other definitely stated percentage of those 
to whom calcium pantothenate, the principal ingredient of the prod- 
uct, was administered in tests; 

(c) That it has been established that 88 percent or any other defi- 
nitely stated percentage of those administered calcium pantothenate, 
the principal ingredient of the product, have had the natural color 
of their hair restored; 

(d) That the product restores the natural color to the hair or pre- 
vents the hair from turning gray; 

(e) That the product will give a youthful appearance; 

(7) That the product improves the general health or physical 
condition ; 

(g) That the product will overcome a deficiency of the vitamin B 
complex ; 

(h) That the product corrects nervous conditions or is of any value 
for nervousness ; 

(2) That the product beneficially affects faulty elimination; 

(7) That the product relieves headaches, dizziness, fatigue, rapid 
heartbeat or numbness of the feet and ankles; 

(%) By the use of the word “doctor,” or any abbreviation thereof, 
that he is a physician or practitioner of medicine, duly licensed as 
such to practice medicine by a recognized governmental authority, 
unless, whenever so used, it clearly appears in direct connection there- 
with that he is a doctor of naturopathy and chiropractic, and not of 
medicine. 

Michael Switalski further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Dec. 4, 1946.) 

7544. Laxative Preparation—Qualities, Properties or Results and 
Safety.—G. S. Cheney Co., a Massachusetts corporation, with its prin- 
cipal place of business lecated in Boston, Mass., advertiser-vendor, 
and Laurence L. Shea, an individual trading as the Lawrence Agency, 
with his principal place of business located in Boston, Mass., adver- 
tising agency, engaged in advertising for sale and selling, in com- 
merce, a laxative preparation designated “Cheney’s Compound Herb 
Tablets,” entered into an agreement in connection with the dissemi- 
nation of advertising relating to that product, to cease and desist— 

(a) From representing, directly or by implication, that said prepa- 
ration tones up the system, has a significant beneficial effect on the 
kidneys or liver, keeps the complexion clear, or beneficially influences 
the condition known as constipation except to the extent that it may 
provide temporary relief therefor ; 
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(b) From representing, directly or by implication, that said prepa- 
ration, by checking or correcting constipation, prevents the poisoning 
of cells in the body, irritation of the nervous system, or interference 
with the normal functions of the organs of the body; 

(c) From disseminating, or causing to be disseminated, any adver- 
tisement which fails to reveal that said preparation should not be 
used when abdominal pain, nausea, vomiting, or other symptoms of 
appendicitis are present: Provided, however, That such advertise- 
ment need contain only the statement “Caution, Use only as Directed,” 
if and when the directions for use, wherever they appear, on the label, 
in the labeling, or in both the label and labeling, contain a caution or 
warning to the same effect. (Dec. 4, 1946.) 

7545, Burial Vaults and Mausoleums—Qualities, Properties or Results 
and Competitive Products—O. F. Mangold, an individual, trading as 
Individual Mausoleum Co., with principal place of business located 
in Burlington, Iowa, advertiser-vendor, engaged in advertising for 
sale and selling burial vaults and mausoleum designated “Individual 
Mausoleum and Vault,” in commerce, in competition with other per- 
sons, firms and corporations likewise engaged, entered into an agree- 
ment in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from representing directly or by im- 
plication— 

(a) That the vaults or mausoleums are indestructible, permanent 
or everlasting; j 

(0) That the vaults or mausoleums will remain permanently or 
everlastingly dry or waterproof. 

O. F. Mangold further agreed to cease and desist from publishing 
untrue, unfair and disparaging statements concerning the quality of 
competing products. (Dec. 5, 1946.) 

7546. Soot Destroyer—Qualities, Properties or Results.—G. N. Coughlan 
Co., a New Jersey corporation, with its principal place of business 
located in West Orange, N. J., advertiser-vendor, engaged in advertis- 
ing for sale and selling, in commerce, a commodity in powdered form 
designated “Chimney Sweep Soot Destroyer,” entered into an agree- 
ment in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from— 

(a) Representing directly or by implication that said preparation 
will remove scale from any part of the heating plant; 

(6) Specifying the amount or percentage of fuel which will be 
saved by the use of said preparation ; 

(ce) Representing directly or by implication that the use of said 
preparation will produce no odor. 
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G. N. Coughlan Co. further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to 
the foregoing agreement. (Dec. 5, 1946.) 

7547. Medicinal Preparations—Qualities, Properties or Results, Approval 
or Indorsement and Laboratory— George W. Goodie, an individual doing 
business under the trade name of Sani-Tex Laboratories, with his 
place of business located in Los Angeles, Calif., advertiser-vendor, 
engaged in offering for sale and selling a medicinal preparation desig- _ 
nated “Sani-Tex Vaginal Powder” and a kit designated “Sani-Tex 
Vaginal Powder Spray Set,” containing Sani-Tex Vaginal Powder 
and a spraying applance for insertion and administration of such 
powder; and for a period of several years immediately prior to and 
including the year 1940, the said George W. Goodie, trading under 
the name of Sani-Tex Laboratories, offered for sale and sold addi- 
tional commodities collectively referred to as “Sani-Tex Products,” 
including a device designed “Sani-Tex Diaphragm,” and a medicinal 
preparation designated “Sani-Tex Jelly,” entered into an agreement 
in connection with the dissemination of advertising relating to those 
preparations, to cease and desist from— 

1. Representing directly or by implication— 

(a) That Sani-Tex Diaphragms fit any woman; 

(6) That Sani-Tex Diaphragms used with Sani-Tex Jelly or a 
spermacidal compound are highly effective in preventing conception 
or are dependable for such purposes so long as statements to such 
effect are unaccompanied by a disclosure that the efficiency of Sani- 
Tex Diaphragms so employed depends primarily upon their being 
of a proper fit; 

_ (ce) That the use of Sani-Tex Powder or Sani-Tex Powder Spray 
Set affords complete protection against conception or constitutes 
a highly effective contraceptive measure; 

(d) That Sani-Tex Products or any of them are used or recom- 
mended by physicians or clinics throughout the world or by leading 
physicians or leading clinics anywhere; 

2. Using the word “laboratory” or the word “laboratories,” or any 
similar word, in his trade name or in connection with his business 
when he does not own and operate or control an appropriately 
equipped laboratory where his products are compounded or made 
and where research work in connection with them is conducted by a 
trained technician. (Dec. 6, 1946.) 

_ 7548. Motor Oil—Comparative Merits and Qualities, Properties or Re- 
sults.—F reedom-Valvoline Oil Co., a New Jersey corporation, with its 
principal place of business located in Freedom, Pa., successor to the 
Valvoline Oil Co., a New Jersey corporation, with its principal place 
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of business located: in Cincinnati, Ohio, advertiser-vendor, is now, 
and in conjunction with its predecessor corporation engaged in. ad- 
vertising for sale and selling an oil designated “Valvoline Motor Oil,” 
in commerce, entered into an agreement in connection with the offering 
for sale, sale and distribution thereof, to cease and desist, directly or 
by implication, from representing— 

(a) That Valvoline Motor Oil will out-perform all other oils; 

(6) That any one has reduced oil consumption one-third by chang- 
ing to Valvoline Motor Oil, in any way so as to imply that users gen- 
erally may expect such reduction ; 

(c) That the use of Valvoline Motor Oil will prevent oxidizing or 
formation of sludges or varnishes; 

(d) That Valvoline Motor Oil does not thicken at low or thin out 
at high temperatures. 

Freedom-Valvoline Oil Co. further agreed not to publish any testi- 
monial containing any representation contrary to the foregoing agree- 
ment. (Dec. 6, 1946.) 

7549. Supplementary Food Preparations and Medicinal Preparations— 
Qualities, Properties or Results, Scientific or Relevant Facts and Safety.— 
Mineralized Foods, Inc., a Maryland corporation, with its principal 
place of business located in Baltimore, Md., advertiser-vendor, en- 
gaged in advertising for sale and selling in commerce, various supple- 
mentary food preparations, the principal ingredient thereof being 
dehydrated sea plants, and designated respectively “Sodeom,” “D-X 
tablets,” “D. X. T.”, “Sea Vegecene,” “West’s Sea Vegetable Mucene” 
and “West’s Selected Imported Sea Vegetables,” and a medicinal prep- 
aration designated “Ocean-Lax” (heretofore designated “Sea-Lax”), 
entered into an agreement, in connection with the dissemination of ad- 
vertising relating to those preparations, to cease and desist from rep- 
resenting directly or by implication— 

(a) That Sodeom is of any value in the treatment of rheumatism, 
arthritis, neuritis, stiff joints, hardening of the arteries, stones in the 
bladder, gall or kidneys, acidosis, brain or nerve fatigue, neuralgia, 
liver ailments, or loss of appetite; 

(0) That Sodeom is of any value in relieving pain or misery; 

(c) That Sodeom is a dissolving or softening agent; 

(d) That anyone taking Sodeom will experience beneficial results 
aiter consumption of any specified amount; 

(¢) That Sodeom promotes strength, energy or endurance; 

(7) That West's Sea Vegetable Mucene is of any value in the treat- 
ment or prevention of colitis, unhealthy skin, hardening of the ar- 


teries, senility or premature old age or that it will neutralize ordestroy 
poisons in the system ; 
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(g) That a person consuming a normal diet in the United States 
requires supplemental iodine in the form of Sodeom or West’s Sea 
Vegetable Mucene; 

(A) By citation of their names in a list designated “references”, 
or otherwise, that any government, medical, or other authorities rec- 
ommend any of said products or that the theories and claims pro- 
pounded by said Mineralized Foods, Inc., in its advertising represent 
the opinions of such authorities; 

(2) That West’s Selected Imported Sea Vegetables is a gland food; 

(7) That West’s Selected Imported Sea Vegetables is of value in 
preventing or treating, or will have a beneficial effect upon goitre, 
regulation of weight or the glandular system, nerves, blood pressure, 
heart action, low vitality, constipation, or other disorders of the 
human system, or that it will stimulate growth or promote normal 
mental or physical development, build up strength, or correct listless- 
ness; ; 

(4) That West’s Selected Imported Sea Vegetables is of value in 
increasing beauty, preserving youth, clearing the complexion, building 
energy, retarding hardening of the arteries, destroying bacteria or 
eliminating body poisons; 

(Z) That D-X Tablets or D. X. T. is of any value in the prevention 
or treatment of diabetes; 

(m) That Ocean-Lax will have any effect other than to induce 
laxation temporarily; 

(7) That either West’s Selected Imported Sea Vegetables or any 
other of the products herein referred to is of value in the prevention 
or treatment of cancer. 

Mineralized Foods, Inc., further agreed not to publish any adver- 
tisement for the said product Ocean-Lax which fails to reveal that 
said preparation should not be used in the presence of abdominal 
pain, nausea, vomiting, or other symptoms of appendicitis: Provided, 
however, That such advertisement need only contain the statement: 
“Caution: Use only as Directed,” if and when the directions for use 
wherever they appear on the label, in the labeling, or in both labei 
and labeling, contain a caution or warning to the same effect. 

Mineralized Foods, Inc., further agreed not to publish any testi- 
monial containing any representation contrary to the foregomg 
agreement. (Dec. 6, 1946.) 

7550. Bronze Leaf—Qualities, Properties or Results—Henry B. Robb, 
Jr., and John V. Hastings, Jr., copartners operating under the firm 
name of Hastings & Co., with their principal place of business located 
in Philadelphia, Pa., advertiser-vendor, engaged in advertising for 
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sale and selling bronze leaf designated “Diamond Dec,” in commerce, 
in competition with other persons, firms and corporations likewise 
engaged, entered into an agreement in connection with the offering for 
sale, sale and distribution thereof, to cease and desist from— 

Representing that the product will not tarnish without plainly and 
adequately qualifying such claim by excepting therefrom the known 
conditions of use under which it will tarnish. 

Henry B. Robb, Jr., and John V. Hastings, Jr., further agreed not 
to publish any testimonial containing any representation contrary to 
the foregoing agreement. (Dec. 10, 1946.) 

7551. Necklaces—Source or Origin and Pearls—Thomas Long Co., a 
Massachusetts corporation, with its principal place of business lo- 
cated in Boston, Mass., engaged in offering for sale and selling in 
commerce certain necklaces designated “P61 Pearl,” “P61 Pearl N” 
and “P61 Pearls,” in competition with other persons, firms, and cor- 
porations likewise engaged, entered into an agreement, in connection 
with the offering for sale, sale and distribution thereof, to cease and 
desist from— 

(a) Offering for sale or selling imitation pearl necklaces, essen- 
tially of foreign origin, designated “P61 Pearl,” “P61 Pearl N,’ and 
“P61 Pearls,” or under any other designation, unless there be securely 
attached thereto, in such manner as to remain thereon during their 
sale or resale, a tag or label definitely and clearly disclosing that said 
items or essential parts were made in the country where actually 
produced ; 

(6) Using the word “pearls” or other word or term of like mean- 
ing or implication as a designation for or as descriptive of products 
which are not in fact pearls, that is, the dense, shelly, concretions 
formed within the shells of mollusks, or in any manner which imports 
or implies that said products are pearls: Provided, however, That if 
said products are so processed as to imitate pearls in appearance and 
the word “pearls” is used to describe such appearance only, then the 
word “pearls” wherever used shall be immediately preceded in equally 
conspicuous type by the word “imitation” or other word of like mean- 
ing, so as to indicate definitely and clearly that they are not pearls 
but are merely imitations thereof. (Dec. 10, 1946.) 

7552. Used Clothing—Special Offers, Composition and Condition of Gar- 
ments.—Manoog Hadshian, David Hadshian, and Myron Hadshian, 
copartners operating under the firm names of Hadshian Export Cloth- 
ing Co. and Eastern Mail Order Co., with their principal office and 
place of business located in New York, N. Y., advertiser-vendors 
engaged in offering for sale and selling in commerce, used alching 
in competition with other persons, firms, and corporations bilfewise 
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engaged, entered into an agreement, in connection with the offering 
for sale, sale and distribution thereof, to cease and desist from— 

(a) Representing that any offer to sell articles at the regular, usual, 
and customary price is a special offer, or, in connection therewith, 
from otherwise representing or implying that a continual offer is a 
special offer, or that a purchaser is receiving an advantage in price 
or other deheidurstion not ordinarily available. 

(6) Using the word “silk” or any other word or words connoting 
silk to designate a product which is not composed of silk: Provided, 
however, That if the product is composed in part of silk and in part 
of fibers or material other than silk, and the word “silk” or other silk- 
connoting word is used to describe such silk content, then the word 
“silk” or other silk-connoting word, whenever used, shall be imme- 
diately accompanied in equally conspicuous type by some other word 
or words so as to accurately designate each constituent fiber or mate- 
rial in the order of its predominance by weight, beginning with the 
largest single constituent. 

(ce) Advertising or offering for sale any product composed in whole 
or in part of rayon without clearly disclosing by the use of the word 
“rayon” the fact that such product is composed of or contains rayon; 
and, when a product is composed in part of rayon and in part of fibers 
or material other than rayon, from failing to disclose, in immediate 
connection or conjunction therewith and in type equally conspicuous 
as the word “rayon” each constituent fiber of said product in the order 
of its predominance by weight, beginning with the largest single 
constituent. 

(d) Representing directly or by implication through use of the 
words “slightly used” or “perfect condition” or in any other manner 
that the previous use or wear of any article is slight or negligible, 
or that any article is in perfect condition or wearable when in fact 
the garment is not in perfect condition or wearable condition or the 
previous use was not slight or negligible. (Dec. 10, 1946.) 

7553. Baby Chicks—Government R. 0. P., Tested and Source or Origin.— 
Sam Schwerin, Jr., Cora L. Schwerin, and Alice Schwerin, copartners, 
trading as Norfolk Hatchery, with their principal place of business 
located in Norfolk, Nebr., advertiser-vendors, engaged in offering for 
sale and selling in commerce baby chicks, entered into an agreement, 
in connection with the offering for sale, sale and distribution thereof, 
to cease and desist from— 

(a) The use of the terms “U. S. Certified” and “* * * our 
R. O. P. Candidate Matings” as designations for, as descriptive of, 
or in connection with such chicks, or from the use of said terms or 
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other terms or expressions of like meaning in any manner to import 
or imply that they participate in the National Poultry Improvement 
Plan, that such chicks are U.S. R. O. P. chicks, or that the chicks are 
hatched in U. S. approved hatcheries; 

(2) The use of the term “R. O. P. Sired” or other term or expression 
of like meaning as a designation for, as descriptive of, or in connection 
with, chicks which have not actually been sired by males officially 
banded with U. S. R. O. P. sealed and numbered official leg bands 
and duly registered as such: Provided, however, That if such term 
is used in connection with chicks which actually are R. O. P. sired, 
it shall not be made in such a manner as to represent, directly or by 
implication, that the chicks so offered for sale are U. S. R. O. P. chicks 
or that said persons, in their individual capacities or as copartners, 
are participants in the National Poultry Improvement Plan; 

(c) Designating flocks which supply eggs from which chicks sold 
by them are hatched as “A. P. A. Certified Flocks,” or from otherwise 
representing that such flocks have been certified by the American 
Poultry Association ; 

(d) Representing that flocks which supply eggs from which chicks 
sold by them are hatched are tested for BWD (pullorum disease) by 
any official of any State or other governmental agency ; 

(e) Representing that any chicks sold by them are hatched from 
eggs obtained from J. O. Coombs & Son, except as clearly limited to 
chicks hatched from eggs actualy so obtained. (Dec. 10, 1946.) 

7554, Baby Chicks—Quality, Ete—George Berry and Ernest Berry, 
copartners, trading under the name of Berry’s Ajax Hatchery with 
their principal place of business located in Quincy, Il.; George Berry, 
sole proprietor, trading under the name Berry Brothers Hatchery, in 
Atchison, Kans.; Ernest Berry, sole proprietor, trading under the 
name of Berry’s Sunflower Hatchery in Newton, Kans., advertiser- 
vendors, engaged in offering for sale and selling in commerce, baby 
chicks, entered into an agreement in connection with the offering for 
sale, sale and distribution in commerce, to cease and desist with respect 
thereto from representing, directly or by implication— 

(a) That any chicks sold by them are hatched from eggs produced 
by 800-egg pedigreed White Leghorns, or by Berry’s hybrid 300-ege 
double pedigreed strain, unless clearly and expressly limited so as to 
apply only to chicks hatched from eggs so produced; 

(0) That chicks sold by them are immune to disease; and 

(c) That Austra-Whites are a breed of chickens. 

George Berry and Ernest Berry further agreed not to publish or 
cause to be published, any testimonial containing any representation 
contrary to the foregoing agreement. (Dec. 10, 1946.) 
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7555. Eye Preparation—Qualities, Properties or Results—Maria Cha- 
vez, an individual doing business under the trade name of the Cali- 
fornia Pharmacal Co., with her principal place of business located in 
Los Angeles, Calif., advertiser-vendor, engaged in offering for sale 
and selling a medicinal preparation for the eyes designated Rayo De 
Luz, entered into an agreement in connection with the dissemination 
of advertising relating to that product, to cease and desist from repre- 
senting, directly or by implication— 

(a) By use of the phrases “A miracle of science,” “The supreme for- 
mula for afflictions of the eyes,” “The supreme prescription for eye ail- 
ments,” or otherwise, that Rayo De Luz has any therapeutic or pro- 
phylactic value in the treatment of any disease or infection of the 
eyes; 

(6) That Rayo De Luz dissolves or prevents the formation or ac- 
cumulation of mucus in the eyes or relieves or corrects any condition 
of the eyes which may cause the accumulation of mucus therein ; 

(¢) That Rayo De Luz relieves eye irritations caused by carnosity 
or cataracts. (Dec. 10, 1946.) 

7556.4 Medicinal Preparation—Composition, Qualities, Properties or Re- 
sults and Safety—Picot Laboratories, Inc., a Delaware corporation, 
with its principal place of business located in Mount Vernon, N. Y., 
advertiser-vendor, engaged in offering for sale and selling a medicinal 
preparation designated “Picot Salt,” in commerce, entered into an 
agreement, in connection with the dissemination of advertising relat- 
ing to that product, to cease and desist from representing, directly or 
by implication— 

(a) That said preparation does not contain any drug; 

(6) That said preparation will relieve the effects of a “hangover” ; 

(¢) That said preparation will combat or relieve the symptoms or 
conditions of seeing double, dizziness, nausea, or excessive thirst, 
when such symptoms or conditions are caused by excessive drinking ; 

(d) That said preparation will remedy the after effects of overeat- 
ing; or 

(e) That said preparation is effective in the treatment of pimples 
or blackheads. 

Picot Laboratories, Inc., further agreed not to publish any adver- 
tisement which fails to reveal that “Picot Salt” should not be used 
when abdominal pains, neusea, vomiting, or other symptoms of appen- 
dicitis are present: Provided, however, That such advertisement need 
only contain the statement: “Caution: Use Only as Directed” if and 
when the directions for use, wherever they appear on the label, in the 
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labeling, or in both label and labeling, contain a caution or warning to 
the same effect. 

Picot Laboratories, Inc., further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. 

Picot Laboratories, Inc., further agreed that stipulation No. 01942 
executed by, the said corporation and accepted by the Federal Trade 
Commission on November 26, 1937,’ is to remain in full force and 
effect and that the terms and agreements therein are not to be consid- 
ered modified or altered in any way by this supplemental stipulation 
(Dec. 12, 1946.) 

7557. Rat Killing Preparation—Qualities, Properties or Results.—Isaac 
R. Forbes and Grace Forbes, copartners operating under the firm 
name of Southern Chemical Co., with their principal office and place 
of business located in Hendersonville, N. C., advertiser-vendors, en- 
gaged in offering for sale and selling in commerce a product designated 
“Nok-Out-Bam,” in competition with other persons, firms and corpo- 
rations likewise engaged, entered into an agreement, in connection 
with the offering for sale, sale and distribution thereof, to cease and 
desist from representing directly or by implication— 

(a) That the product is an embalming agent or will embalm the 
bodies of rats and mice when fed to them, that is, preserve such bodies 
or prevent the decay thereof ; 

(6) By the use of the term “Two-Day Exterminator” as descriptive 
of the product or in any other manner that the product will rid 
premises or buildings of rats or mice or destroy, exterminate or 
eradicate all rats in or from buildings or premises in 2 days or in any 
other period of time. (Dec. 17, 1946.) 

7558. Mineral and Vitamin Preparation—Qualities, Properties or Results 
and Doctor’s Prescription—Sol S. Turnoff, an individual, doing busi- 
ness under the trade name of Sol’s Drug Store, with his principal place 
of business located in Philadelphia, Pa., advertiser-vendor, engaged 
in offering for sale and selling drug products including a mineral and 
vitamin preparation designated “Min-A-Vites,” in commerce, entered 
into an agreement, in connection with the dissemination of advertising 
relative to that product, to cease and desist from representing, directly 
or by implication, that said preparation— 

(1) Provides a therapeutic dose of any vitamin or mineral or other- 
wise has any therapeutic effect when used as directed ; 

(2) Is a sensational doctor’s prescription ; 
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(8) Is indicated for any conditions attendant upon old age or 
persons over 35 years of age; 

(4) Will affect tiredness except when such condition may be due to 
minor deficiencies in such minerals or vitamins as the product supplies. 
(Dec. 17, 1946.) 

7559, Gold Solders—Karat Fineness—Hoover & Strong, Inc., a New 
York corporation, with its principal place of business located in 
Buffalo, N. Y., and Jay F. Hoover and Dudley A. Hoover, who own or 
control substantially all of the stock of said Hoover & Strong, Inc., 
are engaged in offering for sale and selling gold solders in interstate 
commerce, entered into an agreement, in connection with the offering 
for sale, sale and distribution thereof, to cease and desist, with respect 
thereto, from— 

Failing to clearly disclose that the karat of a gold solder is lower 
than the karat of a gold on which said solder is recommended to be 
used when such is the case. (Dec. 19, 1946.) 

7560. Vitamin Preparation—Qualities, Properties or Results—William 
H. Braun and Alice C. Braun, copartners doing business under the 
trade name of Imperial Brands Co., with their principal place of 
business located in Chicago, IIl., advertiser-vendors, engaged in offer- 
ing for sale and selling a medicinal preparation containing various 
elements of vitamin B complex designated “Valumins, EV-4,” in com- 
merce, entered into an agreement, in connection with the dissemination 
of advertising relating to that product, to cease and desist from repre- 
senting directly or by implication that said preparation— 

(a) Corrects loss of appetite due to vitamin B, deficiency; 

(6) contains any ingredient that will have any favorable influence 
upon gray hair; 

(ec) corrects or has any favorable effect upon any type of neuritis; 

(d) corrects or relieves any vitamin deficiency already developed 
or any symptom thereof. 

William H. Braun and Alice C. Braun, further agreed not to publish 
or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Dec. 19, 1946.) 

7561. Photographic Supplies—Prompt Delivery—United Camera Ex- 
change, Inc., a New York corporation, with its principal office and 
place of business located in New York, N. Y., advertiser-vendor, en- 
gaged in offering for sale and selling in commerce photographic sup- 
plies including cameras, entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof, to cease and desist 


from— 
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(1) Representing, directly or inferentially, that it is in a position 
to, or can, make prompt delivery of any article or item of merchan- 
dise which it is not, in fact, able to deliver as represented ; 

(2) The use of any statement or representation which connotes, 
directly or inferentially, that it is in a position to sell and deliver 
any article or item of merchandise which it does not, in fact, possess 
with power to sell, or for which it does not have a bona fide commit- 
ment from the manufacturer or distributor thereof. (Dec. 23, 1946.) 

7562. Umbrellas—Composition—Weinfeld & Kahn Inc., a New York 
corporation, with its principal place of business located in New York, 
N. Y., engaged in offering for sale and selling in commerce, umbrellas, 
entered into an agreement, in connection with the offering for sale, 
sale and distribution thereof, to cease and desist from— 

Advertising, branding, labeling, selling, or offering for sale, um- 
brellas, the covering material of which is made of or contains rayon, 
without disclosing, by use of the word “rayon” the fact that such 
material is composed of or contains rayon; and when the material is 
composed in part of rayon and in part of fabrics or material other than 
rayon, from failing to disclose, in immediate connection or conjunc- 
tion with the word “rayon” and in equally conspicuous type, each con- 
stituent fiber of such material in the order of its predominance by 
weight, beginning with the largest single constituent. (Dec. 31, 1946.) 


7563. Carbon Paper and Typewriter Ribbons—Composition, Source or 
Origin, Free and Price.—Jabez Henry Parrott, an individual doing busi- 
ness under the trade name of Old Trafford Ribbon & Carbon Co., with 
his place of business located in Boston, Mass., advertiser-vendor, en- 
gaged in offering for sale and selling in commerce, a brand of carbon 
paper designated “Mowax Carbon Paper” and inked ribbons desig- 
nated “Old Trafford Typewriter Ribbons” and “Old Trafford Adding 
Machine Ribbons,” entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to cease and desist 
from— 

(a) Representing through the use of the word “Mowax” as part of 
the brand name “Mowax Carbon Paper,” and otherwise, that such 
carbon paper contains an unusual amount of wax; and from represent- 
ing directly or by implication that such carbon paper contains tissue 
of prewar quality ; 

(6) Using the word “English” or any simulation thereof to desig- 
nate, describe or refer to the wax content of carbon paper when the 
wax in such paper is not of English origin; 

(c) Using the word “free” or any other word or term of similar 
import or meaning to designate, describe or refer to carbon paper, 
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typewriter ribbons, adding machine ribbons or any other items which 
are not furnished gratuitously and unconditionally, or to refer to any 
article of merchandise the cost of which is included in the price of other 
goods purchased ; . 

(d) Designating as the retail price of any article of merchandise a 
price which is in fact fictitious and which is in excess of the customary 
or usual price in retail trade. (Jan. 2, 1947.) 

7564. Hats—Old, Used or Second-hand as New and Maker—Morris 
Schaffer, an individual trading as M. Schaffer, Manufacturer of Men’s 
Hats, Cli-Grand, Custom Hatters, and Schaffer Export Co., with his 
principal place of business located at New York, N. Y., engaged in the 
offering for sale and selling hats in commerce, in competition with 
other persons, firms and corporations likewise engaged, entered into 
an agreement in connection with the sale and distribution thereof, to 
cease and desist from— 

(1) Representing that hats composed in whole or in part of used 
or second-hand materials are new or are composed of new materials 
by failure to stamp on the exposed surfaces of the sweatbands thereof, 
in conspicuous and legible terms which cannot be removed or obliter- 
ated without mutilating the sweatbands, a statement that such prod- 
ucts are composed of second-hand or used materials: Provided, That 
if sweatbands are not affixed to such hats, then such stamping must 
appear on the exposed surface of the inside of the bodies of such hats 
in conspicuous and legible terms which cannot be removed or obliter- 
ated without mutilating said hat bodies; 

(2) Disseminating any invoices or sales-promotional material per- 
taining to hats composed in whole or in part of used or second-hand 
materials which fail adequately to disclose that such products are 
composed of second-hand or used materials; 

(3) Representing in any manner that hats made in whole or in 
part from old, used or second-hand materials are new or are composed 
of new materials; 

(4) Representing, directly or inferentially, that he manufactures 
products offered for sale and sold by him, unless and until he actually 
owns and operates or directly and absolutely controls a factory or 
plant wherein are made any and all products offered for sale or sold 
by him under such representation ; 

(5) The use, in hats composed of second-hand or previously used 
hat bodies, of linings or sweatbands bearing the trade-marks or names 
of hat manufacturers other than those who actually manufactured 
said hat bodies. 
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It is further understood and agreed that no provision of this agree- 
ment shall be construed as relieving the said Morris Schaffer in any 
respect of the necessity of complying with the requirements of the 
Wool Products Labeling Act of 1939 and the Rules and Regulations 
promulgated thereunder. (Jan. 6, 1947.) 

7565. Cough Syrup—Qualities, Properties or Results.—United-Rexall 
Drug Co., a Delaware corporation, with its principal place of business 
located in Los Angeles, Calif., advertiser-vendor, engaged in offering 
for sale and selling a cough syrup preparation designated Cherrosote, 
in commerce, entered into an agreement in connection with the dis- 
semination of advertising relating to that product, to cease and desist 
from representing directly or by implication— 

(a) that said preparation is of any therapeutic value in the relief 
or prevention of upset stomach conditions associated with coughs and 
colds; 

(6) that said preparation will have a favorable influence on the 
course and duration of colds; 

(c) that said preparation constitutes-an effective remedy or cure for 
coughs due to colds. . 

United-Rexall Drug Co. further agreed not to publish, or cause 
to be published, any testimonial containing any representation con- 
trary to the foregoing agreement. (Jan. 7, 1947.) 

7566. Water Repellent Preparation—Qualities, Properties or Results— 
Classic Products Corp., an Ohio corporation, with its principal place 
of business located in Cleveland, Ohio, advertiser-vendor, engaged in 
advertising for sale and selling in commerce, a preparation for mak- 
ing fabrics water-repellent, designated “Sta-Dri,” entered into an 
agreement in connection with the offering for sale, sale and distribu- 
tion thereof, to cease and desist from representing, directly or by 
implication— 

That fabrics to which its product is applied are made waterproof. 
(Jan. 10, 1947.) 

7567. Baby Chicks—Order Nonconformance and “Farms” or “Hatch- 
ery.”—Peerless Chick Sales Co., a New Jersey corporation, with its 
principal place of business located in West Collingswood, N. J.; Wil- 
liams’ Chicks, Inc., a New Jersey corporation with its place of business 
in West Collingswood, N. J.; Ruth B. Edelman, is an officer of the 
aforesaid corporation and, prior to the organization of said corpora- 
tions, traded as Waldmere Hatchery, Waldmere Poultry Farms, 
Modern Poultry Farms, Modern Hatchery, Sunnydale Poultry Farms, 
Waldmere Farms, and Peerless Hatchery; with her place of business 
in West Collingswood, N. J., are engaged in offering for sale and selling 
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in commerce baby chicks, entered into an agreement to cease and desist 
from including any second-run chicks or culls or any substantial 
number of White Leghorn cockerels in shipments on sales made pur- 
suant to offers, the terms of which did not fully disclose the fact that 
such breeds and types of chicks would be so included therein. 

Ruth B. Edelman further agreed that in the course and conduct of 
her business she will forthwith cease and desist from the use of the 
words “Farms” or “Hatchery” as part of her trade name or names, or 
from otherwise representing, importing or implying that she owns, 
controls, or operates either a farm or hatchery. 

Peerless Chick Sales Co., Williams’ Chicks, Inc., and Ruth B. Edel- 
man further agreed not to publish or cause to be published any testi- 
monial containing any representation contrary to the foregoing agree- 
ment. (Jan. 15, 1947.) 

7568. Dentifrice—Qualities, Properties or Results and Comparative Mer- 
its—The Carey Laboratories Corp., a Kansas corporation, with its 
principal place of business located in Hutchinson, Kans., advertiser- 
vendor, engaged in offering for sale and selling a dentifrice designated 
“Medisalt Tooth Powder,” entered into an agreement in connection 
with the dissemination of advertising relating to that product, to 
cease and desist from representing, directly or by implication— 

(a) That said preparation is effective in making or keeping the 
gums firm or healthy, in revitalizing the gums, or in causing loosened 
teeth to become solid or sound ; 

(6) That said preparation will keep the teeth or gums in perfect 
condition or that the sensitivity of the mouth to the use of said product 
indicates that the gums need it; 

(c) That said preparation is effective in banishing bad breath or 
in purifying or deodorizing the breath ; 

(d) That said preparation will have any effect in preventing the 
development of a cold or in protecting the throat against infection 
or against the irritation of a cold; 

(e) That said preparation has an effective antiseptic action, steril- 
izes dental plates, or cleans the teeth in a new way; or 

(f) That other dentifrices, generally, make the gums soft or sensi- 
tive or are harmful. 

The Carey Laboratories Corp. further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Jan. 15, 1947.) 

7569. Plants and Bulbs—Qualities, Properties or Results, Guaranteed, 
Source or Origin, Special Offer, Free, Ete.—Forrest Laug, Dorothy Laug, 
Gerald Laug, Jeanette Laug, Henry Nieuwenhuis, and Garnet Nieu- 


782 FEDERAL TRADE COMMISSION DECISIONS 


wenhuis, copartners trading as Michigan Bulb Co., Michigan Cactus 
Co., and as Pan-American Cactus Co., with their principal place of 
business located in Grand Rapids, Mich., advertiser-vendors, engaged 
in offering for sale and selling in commerce, tulip and gladiolus bulbs, 
and cactus plants; and King C. Bard and Helen B. Bard, copartners 
trading as Holland Dutch Tulip Co., with their principal place of 
business located in Grand Rapids, Mich., advertiser-vendors, engaged 
in offering for sale and selling in commerce tulip and gladiolus bulbs; 
and Harry O’Neil, Edward Larson, and Nelson J. McMahon, copart- 
ners trading as O’Neil, Larson & McMahon, with their principal place 
of business located in Chicago, IIl., advertising agency for both of 
the aforesaid copartnerships, engaged in the preparation and dissem- 
ination of advertisements of tulip and gladiolus bulbs and cactus 
plants, all entered into an agreement in connection with the offering 
for sale, sale and distribution thereof, to cease and desist with respect 
thereto from making certain advertising claims. 

Forrest. Laug, Dorothy Laug, Gerald Laug, Jeanette Laug, Henry 
Nieuwenhuis, Garnet Nieuwenhuis, Harry O’Neil, Edward Larson, and 
Nelson J. McMahon agreed, in connection with the offering for sale, 
sale and distribution of various plants and bulbs, including tulip and 
gladiolus bulbs and cactus plants to forthwith cease and desist with 
respect thereto from— 

(a) Representing directly, or by failure to reveal that they are 
small, young and immature, that the tulip or gladiolus bulbs com- 
prising the assortments referred to in the advertisements quoted above 
have reached what is commonly known and understood to be a bloom- 
ing age and size, or that such bulbs may reasonably be expected to 
bloom satisfactorily the season following planting; 

(6) Representing that their flower bulbs are guaranteed to bloom; 

(c) Representing that bulbs are grown or produced in the State 
of Michigan when, in fact, not all of such bulbs so offered for sale and 
sold are so grown or produced; 

(d) Representing by the use of such statements as “introductory 
offer,” “for a short time only,” or otherwise, that an offer is an intro- 
ductory or special offer when, in fact, it represents the regular and 
customary price of the assortment referred to; 

(e) The use of the word “free” or any other word or term of similar 
import and meaning to designate, describe or refer to merchandise, 
when such merchandise is not, in fact, a gratuity, and the prospective 
recipient is required as a consideration to purchase some other article 
or articles or render some service in order to obtain the same. 

(f) Representing that the aforesaid cardboard box in which cactus 
plants are packaged is waterproof or permanent; and from represent- 


STIPULATIONS 783 


ing, by statements such as “hand-painted Mexican pot for window 
sill with columnar grower lace cactus,” or otherwise, that the pot here- 
tofore advertised in connection with said cactus plants if of such size 
as to be of any worth or value as a flower pot or is other than a small 
ornamental bit of pottery. 

King C. Bard, Helen B. Bard, Harry O’Neil, Edward Larson, and 
Nelson J. McMahon, agreed, in connection with the offering for sale, 
sale and distribution of tulip and gladiolus bulbs to forthwith cease 
and desist with respect thereto, from: 

(a) Representing directly, or by failure to reveal that they are 
small, young and immature, that any such tulip or gladiolus bulbs 
have reached what is commonly known and understood to be a bloom- 
ing age and size, or that such bulbs may reasonably be expected to 
bloom satisfactorily the season following planting; 

(>) Representing that their flower bulbs are guaranteed to bloom; 

(c) The use of the word “free” or any other word or term of similar 
import and meaning to designate, describe or refer to merchandise, 
when such merchandise is not, in fact, a gratuity, and the prospective 
recipient is required as a consideration to purchase some other article 
or articles or render some service in order to obtain the same. 

(d) The use of the term “Holland Dutch Tulip Co.” as a trade 
name under which to sell tulip bulbs of domestic origin or from other- 
wise representing, directly or inferentially, that bulbs of domestic 
origin are produced in or are imported from Holland or other foreign 
country. (Jan. 23, 1947.) 

7570. Shoes—Qualities, Properties or Results, “Health,” “Orthopedic” 
and “Custom.”—The Geo. Merrit Shoe Co., Inc., a Massachusetts cor- 
poration, with its principal place of business located in Brockton, 
Mass., advertiser-vendor, engaged in offering for sale and selling in 
commerce, “Davis Air Cushion Sole Health Shoes,” “Tru-Spot Arch 
Balance Shoes,” and other brands of shoes in competition with other 
persons, firms and corporations likewise engaged, entered into an 
agreement in connection with the offering for sale, sale, and dis- 
tribution thereof, to cease and desist from— 

(a) Representing directly or by implication that the shoes aid in 
distributing body weight or in correcting structural foot defects or 
promote a better body balance or cause flat feet to vanish or aid in im- 
proving posture or health or save one’s nerves or energy or put new 
pep in one’s step ; 

(b) Representing through the use of the words “health” or “ortho- 
pedic” as a brand name for or as descriptive of the shoes or in any 
other manner that the shoes contain special scientific, orthopedic or 
health features; 
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(c) Using the word “custom” alone or in conjunction with any 
other word or words of similar import or meaning as the brand name 
for, or as descriptive of shoes not made to aaiviaial order or speci- 
fications. 

The Geo. Merritt Shoe Co., Inc., further agreed not to publish or 
cause to be published any (noktal containing any representation 
contrary to the foregoing agreement. (Jan. 23, 1947.) 

7571. Vitamin Product—Qualities, Properties or Results and Composi- 
tion—Foley & Co., an Illinois corporation, with its principal place of 
business located in Chicago, Ill., advertiser-vendor, and A. M. Salomon, 
an individual trading as Lauesen & Salomon, with his principal place 
of business located in Chicago, Ill, advertising agency, engaged in 
offering for sale and selling a vitamin product designated “Vita-Bilds,” 
entered into an agreement, in connection with the dissemination of 
advertising relating to said preparation to cease and desist from repre- 
senting, directly or by implication— 

(a) That use of Vita-Bilds will correct or have any beneficial effect 
upon conditions such as headaches, baldness, gray hair, or deafness; 

(6) That use of Vita-Bilds will have any beneficial effect on condi- 
tions such as so-called middle-age ills, tiring easily, lack of stamina, 
underweight, nervousness, or irritability except to the extent that it 
may beneficially influence such conditions when they are due to a mild 
deficiency of such vitamins as Vita-Bilds supplies; 

(c) That use of Vita-Bilds will have any beneficial effects upon the 
condition commonly known as dyspepsia without expressly limiting 
it to such cases as may be due to a vitamin B, deficiency ; 

(d) That use of Vita-Bilds will prevent colds or minimize the 
severity or duration thereof ; 

(e) That use of Vita- Bilds will make the user healthy ; 

(7) That use of Vita-Bilds will overcome, correct, or prevent vitamin 
deficiency diseases generally, or that it will overcome, correct, or pre- 
vent any vitamin deficiency diseases unless limited to those vitamin 
deficiency diseases which are known to be due to a lack of whatever 
vitamins that may be supplied in therapeutic quantities by the prepa- 
ration when used in accordance with directions; 

(g) That use of Vita-Bilds will beneficially influence symptoms such 
as fatigue or lack of ability to concentrate except to the extent that it 
may do so when such symptoms are due to a mild deficiency of such 
vitamins as may be supplied by Vita-Bilds; 

(h) That except where there is a mild deficiency in one or more of the 
vitamins supplied by Vita-Bilds and such mild deficiency is known to 
be the cause of such conditions, the use of Vita-Bilds will either correct 
or prevent any conditions particularly affecting children; 


STIPULATIONS 785 


(z) That Vita-Bilds contains twelve or more vitamins essential to 
human nutrition. (Jan. 23, 1947.) 

7572. “Acidophilus Culture”—Qualities, Properties or Results.—J oseph 
Chabaya, an individual doing business under the trade names of 
Acidophilus Products Co. and Acido Products Co., with his principal 
place of business located in Bay City, Mich., advertiser-vendor, en- 
gaged in offering for sale and selling a medicinal preparation desig- 
nated “Acidophilus Culture,” entered into an agreement, in connection 
with the dissemination of advertising relating to that product, to cease 
and desist from representing, directly or by implication— 

That said preparation is effective in enriching the blood or in 
strengthening the nerves or glands. 

Joseph Chabaya further agreed not to publish or cause to be pub- 

_lished any testimonial containing any representation contrary to the 
foregoing agreement. (Jan. 24, 1947.) 

7573. Candy and Novelty Merchandise—Lottery Scheme.—Edward H. 
Bergin, an individual trading as Paul X. Bergin Co., with his place 
of business located in Evanston, Ill., engaged in the sale and distribu- 
tion of candy and allied commodities and novelty merchandise in- 
cluding novelty containers, stuffed animals, and toys, in commerce, 
in competition with other individuals, and with partnerships and 
corporations likewise engaged, entered into an agreement, in connec- 
tion with the offering for sale, sale and distribution thereof, to cease 
and desist from— 

1. Selling or distributing candy or any other merchandise so packed 
or assembled that sales of such candy or other merchandise to the 
public are made or may be made by means of a game of chance, gift, 
enterprise, or lottery scheme ; 

2. Supply to or placing in the hands of others punchboards or other 
lottery devices either with assortments of candy or other mechandise, 
or separately, which said punchboards or other lottery devices are to 
be used or may be used in selling or distributing said candy or other 
merchandise to the public; 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift, enterprise, or lottery scheme. (Jan. 27, 1947.) 

7574, Medicinal Preparations—Qualities, Properties or Results.—Ilhan 
New, proprietor, and Henry K. Lui, agent and general manager of 
a business operated under the trade name of New Ilhan Co., with 
their place of business located in Los Angeles, Calif., advertiser-ven- 
dors, engaged in the business of offering for sale and selling a 
medicinal preparation designated “Vita-Sahm” and “Korean Ginseng,” 
entered into an agreement, in connection with the dissemination of 
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advertising relating to those products, to cease and desist from repre- 
senting, directly or by implication: 

1. With respect to Korean Ginseng— 

(a) That said preparation is a tonic or that it possesses tonic 
properties ; 

(b) That the said preparation will restore one’s youth; or 

(c) That it will afford relief to or be an effective treatment for 
weak kidneys, noctural emissions, the effect of excessive sexual inter- 
course, sore muscles, over-tiredness, or pains during menstruation ; 

2. With respect to Vita-“Sahm— 

(d) That said preparation is a substitute for or can replace all 
other tonics; 

(e) That the said product will replenish the blood or strengthen the 
body ; or 

(f) That it will afford relief to or be an effective treatment for 
general weakness, weak kidneys, rehumatism, headaches, fatigue, 
insomnia, anemia, high blood pressure, weak lungs, or tuberculosis, 
sore waist, weak stomach, or be beneficial in building up health after 
illness. 

han New and Henry K. Lui further agreed not to publish, dis- 
seminate, or cause to be published or disseminated, any testimonial 
containing any representation contrary to the foregoing statement. 
(Jan. 27, 1947.) 

7575. Insecticide—Qualities, Properties or Results and Safety—Airosol, 
Inc., a Kansas corporation, with its principal place of business located 
in Neodesha, Kans., advertiser-vendor, engaged in offering for sale 
and selling in commerce an insecticide designated “Airosol Automatic 
Insecticide Atomizer,” in commerce, entered into an agreement, in 
connection with the offering for sale, sale and distribution thereof, to 
cease and desist from representing, directly or by implication— 

(a) That when released in a room for 4 to 6 seconds the Airosol 
must reaches every nook, corner, crevice, or crack, or that such insecti- 
cide is effective against insects in such restricted spaces unless directed 
into such spaces or the time of application is substantially increased ; 

(6) That each atomizer contains enough insecticide for a specified 
number of average sprayings unless the specie of insect for which it is 
to be used is indicated in direct connection with such specified number 
of average sprayings: 

(ce) That a few seconds spraying per room kills common insect 
pests 5 

(d) ‘That an occasional spraying of less than 1 minute per average 
room keeps the home free from household insects ; 


STIPULATIONS 787 


(e) That this method is the quickest or safest way to kill insects 
or that its use is absolutely safe. (Jan. 27, 1947.) 

7576. Insecticide Bomb—Qualities, Properties or Results.—The Knapp- 
~ Monarch Co., a Missouri corporation, with its principal place of busi- 
ness located in St. Louis, Mo., advertiser-vendor, engaged in offering 
for sale and selling in commerce, an insecticide bomb containing the 
chemicals DDT and pyrethrum, and designated “K-M Magik Mist” 
(previously designated “K-M Aerosol Insecticide Dispenser”), entered 
into an agreement in connection with the offering for sale, sale, and 
distribution thereof, to cease and desist from representing directly 
or by implication— 

(a) That the average room requires only 4 seconds’ spray for such 
crawling insects as roaches, ants, and silver fish; that the dispenser 
contains sufficient DDT for up to 100 4-second applications, or enough 
to spray the average 5-room house 14 times, or that when released in 
a room for a period of 4 seconds it rids a whole room of insect pests, 
or any other representation to the effect that, when released in a room 
for a period of 4 seconds, this product is effective against all insects 
or against such crawling insects as roaches, ants, and silver fish ; 

(6) That when released in a room for a period of 4 seconds, it will 
reach or seep into every nook, cranny, crack, and crevice, or that it 
will be effective in killing insects lurking in such restricted spaces, 
unless directed into such spaces, or the time of application be substan- 
tially increased. (Jan. 16, 1947.) 

7577. Pictures or Photographs—Personnel or Staff, Sample, Offer or Or- 
der Conformance, Price, “Gold Tone,” Nature of Manufacture or Preparation, 
Ete.—Robert H. Christman, an individual, with his principal place of 
business in Boston, Mass., advertiser-vendor, engaged in the business 
of taking pictures or photographs of children, under the trade name 
“Childeraft Studio” and of adults, under the trade name “Universal 
Portraits,” in commerce, in competition with other individuals and 
with corporations and other concerns likewise engaged, entered into 
an agreement, in connection with the advertisement offering for sale, 
sale, and distribution thereof, to cease and desist forthwith from— 

(1) stating or representing that persons employed by him as pho- 
tographers have been specially trained to make fine photographs of 
small children when, in fact, said persons have not had such indicated 
training; 

(2) the use of the phrase “noted photographer of children,” or of 
any other phrase of similar connotation, to represent or as descriptive 
of the fitness or ability of a person in his employ who has not acquired 
a reputation for the taking of children’s pictures; 
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(3) stating or representing, either directly or through his agents, 
that pictures would be finished according to agreements and as prom- 
ised with respect to how much of the photographed subject should be 

seen, the removal from the finished picture of spots, streaks, blemishes, 

and other imperfections seen in the proofs, the date on or before which 
the finished pictures would be received by the customer, and the like, 
unless and until such promises are actually fulfilled ; 

(4) stating or representing that a purchaser would receive a picture 
for only 95 cents or 99 cents, or any other designated amount, when in 
fact the purchaser is requested subsequently to pay an additional sum 
under such circumstances as to cause the purchaser to believe that pay- 
ment of such additional sum is necessary to insure delivery of the 
picture ; 

(5) The use of the term “gold tone” as descriptive of a pictorial 
product not produced by a process involving the use of a toning bath 
employing salts of chloride of gold; 

(6) the use of the term “platinum” as descriptive of a print not made 
by what is known as the platinotype process involving the use of a 
platinum salt in the sensitizing solution or developer ; 

(7) the use of the term “etching” or of any other word or words of 
similar import or meaning, either alone or in connection with any other 
word or words, as a designation for or as descriptive of any picture, 
print photograph, or other product not produced from etched plates; 

(8) representing, as by use of the term “hand-colored portrait,” or 
in any other way, that tinted or colored photographs made from a 
photographic base are hand painted portraits or are genuine works of 
art produced by the skill and brush of a painter; or the effect of the use 
of which term tends or may tend to cause or convey the impression or 
va that the said photograph is an oil-painted portrait. (Feb. 3, 
1947.) . 


7578. Candy and Novelty Goods—Lottery Scheme.—Herbert J. Ruffing, 
an individual trading as the Atlas Supply, with his principal place 
of business in Wells, Minn., engaged in the sale and distribution, as a 
jobber, of specialty and novelty goods of various types, in commerce 
in competition with other individuals, and with partnership and cor- 
porations likewise engaged, entered into an agreement, in connection - 
with the offering for sale, sale and distribution thereof to cease and 
desist from— 

1. Selling or distributing candy or any other merchandise so packed 
or assembled that sales of such candy or other merchandise to the 
public are made or may be made by means of a game of chance, oift 
enterprise, or lottery scheme; ‘ane 
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2. Supplying to or placing in the hands of others punchboards or 
other lottery devices either with assortments of candy or other mer- 
chandise which said punchboards or other lottery devices are to be 
used or may be used in selling or distributing said candy or other 
merchandise to the public; . 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise or lottery scheme. 

Herbert J. Ruffing further agreed that he will forthwith cease and 
desist from— 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, punchboards, push cards or other 
lottery devices which are to be used or may be used in the sale or dis- 
tribution of merchandise to the public by means of a game of chance, 
gift, enterprise, or lottery scheme. (Feb. 5, 1947.) 

7579. Candy and Novelty Merchandise—Lottery Scheme—Harry N. 
Epstein, an individual trading as Spartan Novelty Co., with his place 
of business in Chicago, Ill., engaged in the sale and distribution, in 
commerce, of candy and allied commodities and novelty merchandise, 
so packed and assembled as to involve the use of a game of chance, 
gift, enterprise, or lottery scheme when sold and distributed to the 
consumers thereof, entered into an agreement in connection with the 
offering for sale, sale and distribution thereof, to cease and desist 
from— 

1. Selling or distributing candy or any other merchandise so packed 
or assembled that sales of such candy or other merchandise to the 
public are made or may be made by means of a game of chance, gift, 
enterprise, or lottery scheme; 

2. Supplying to or placing in the hands of others punchboards or 
other lottery devices either with assortments of candy or other mer- 
chandise or separately, which said punchboards or other lottery de- 
vices are to be used or may be used in selling or distributing said candy 
or other merchandise to the public. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift, enterprise, or lottery scheme. (Feb. 6, 1947.) 

7580. Auto Radiator Sealing Compound—‘Solder.”—R. M. Hollings- 
head Corp., a New Jersey corporation, with its principal place of busi- 
ness located in Camden, N. J., advertiser-vendor, engaged in offering 
for sale and selling in commerce an auto radiator sealing compound 
designated “Whiz Quik-Seal Radiator Solder” or “Whiz Quik-Seal 
Solder,” entered into an agreement in connection with the offering for 
sale, sale and distribution thereof to cease and desist from using the 
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word “solder” in the name or names of said product or from otherwise 
representing that the product is a solder. (Feb. 5, 1947.) 


7581. Necklaces—Source or Origin.—Leys, Christie & Co., Inc., a New 
York corporation, and James D. Leys, president of the corporation and 
John A. Wilson, secretary, with their principal place of business lo- 
cated in New York, N. Y., advertiser-vendors, engaged in offering for 
sale and selling in commerce, necklaces composed of cultured pearls of 
Japanese origin, in competition with other persons, firms, and corpo- 
rations likewise engaged, entered into an agreement, 1n connection with 
the offering for sale, sale and distribution thereof, to cease and desist 
from offering for sale or selling necklaces composed wholly or in sub- 
stantial part of cultured pearls of Japanese origin unless there be 
securely attached thereto in such manner as to remain thereon, during 
their sale or resale, a tag or label definitely and clearly disclosing the 
country of the origin of said pearls. (Feb. 12, 1947.) 

7582. Vitamin Preparation—Qualities, Properties or Results—American 
Dietaids Co., Inc.,a New York corporation, with its principal place of 
business located in Yonkers, N. Y., advertiser-vendor, and Small & 
Seiffer, Inc.,a New York corporation, with its principal place of busi- 
ness located in New York, N. Y., advertising agency, engaged in ad- 
vertising for sale and selling a vitamin preparation designated “Pan- 
tocal,” in commerce, entered into an agreement, in connection with 
the dissemination of advertising relating to that product, to cease and 
desist from representing, directly or by implication— 

(a) Through the use of the phrase “anti-gray-hair vitamin” as de- 
scriptive of the product, or in any other manner or by any other means 
or device, that the said product will prevent or end gray hair or restore 
the original natural color to the hair; 

(b) That restoration of the natural color of a head of hair has been 
effected in 88 percent or any other definitely stated percentage of those 
to whom calcium pantothenate, the principal ingredient of the product, 
was administered in tests; 

(¢) That it has been established that 88 percent or any other defi- 
nitely stated percentage of those administered calcium pantothenate, 
ihe principal ingredient of the product, have had the natural color of 
(heir hair restored ; 

(d) That the said product prevents the hair from turning gray; 

(e) That the said product makes the fingernails less brittle; 

(f) That the said product increases the resistance to frecking or 
sunburning } 

(g) That the said product improves the general health of the skin. 
(Feb. 14, 1947.) 
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7583. Coal Additive—Qualities, Properties or Results, “Laboratories” and 
Earnings or Profits—A. William Backus, an individual doing business 
under the trade name of Coal-Aid Laboratories, with his principal 
place of business located in Waterloo, Iowa, advertiser-vendor, en- 
gaged in offering for sale and selling, in commerce, a preparation, con- 
sisting of sodium chloride and iron oxide and designated as “Coal- 
Aid,” for use as an additive to coal, entered into an agrement in con- 
nection with the offering for sale, sale and distribution thereof, to 
cease and desist for— 

(1) Representing, directly or inferentially, that the use of said 
product increases the efficiency of coal, causes coal to provide more 
heat or steam, results in any saving in fuel costs, liberates enough oxy- 
gen to have any material effect upon combustion, materially reduces 
soot, smoke, ash, or clinkers, or has any significant beneficial effect on 
combustion in furnaces or boilers; 

(2) Using the word “laboratories” or other word or term of similar 
import as part of his trade name, or otherwise representing that he 
owns, operates, or controls a laboratory equipped for the compound- 
ing of fuel additives and for research in connection therewith ; 

(3) Representing, by the use of the statement “Salesman earns $360 
in 3 weeks by taking orders” or otherwise, that the earnings or profits 
which may be made by sales representatives from the sale of said prod- 
uct are in excess of the usual and customary amounts which actually 
have been earned by salesmen generally, selling said product under 
usual and normal conditions in due course of business. (Heb. 25. 
1947.) 

7584. Insecticides—Qualities, Properties or Results—Jay B. Hazelrig 
and Thomas T. Hazelrig, copartners operating under the firm name 
of American Chemical Co., with their principal office and place of 
business located in Birmingham, Ala., advertiser-vendors, engaged 
in offering for sale and selling in commerce, insecticides designated 
‘Hot Foot Insect Spray,” and “Hot Foot Residual Spray,” in com- 
petition with other persons, firms, and corporations likewise engaged, 
entered into an agreement, in connection with the offering for sale, 
sale and distribution thereof, to cease and desist from representing, 
directly or by implication— 

(a) That the products paralyze all common insects at once or that 
they afford a 100 percent kill of insects; 

(6) That the products kill all insects; 

(c) That insects never recover from the effects of the products or 
that by their use insects cannot survive; 
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(d) Through use of the statement “DDT kills any kind of insect,” 
or in any other manner, that it kills all insects. (Feb. 25, 1947.) 

7585. Insecticide—Qualities, Properties or Results—Lee Nusbaum, an 
individual doing business under the trade name of Pennsylvania En- 
gineering Co., with his principal place of business located in Phila- 
delphia, Pa., advertiser-vendor, engaged in offering for sale and sell- 
ing in commerce an insecticide designated as “Aerosect Wonder In- 
secticide,” agreed in connection with the offering for sale, sale and 
distribution thereof, to cease and desist from representing, directly 
or inferentially— 

That one bomb will effectively eradicate nonflying insects, including 
fleas, silverfish, ants, roaches, bedbugs and moth larvae, from a space 
comparable to 100 average sized rooms. (Feb. 25, 1947. ) 

7586. Seed Corn—Quality, Properties or Results and “Association”.—De- 
Kalb Agricultural Association, Inc., a Delaware corporation, with 
its principal place of business located in DeKalb, Ill, advertiser- 
vendor, and Western Advertising Agency, a Wisconsin corporation, 
with its principal place of business located in Racine, Wis., advertis- 
ing agency, engaged in advertising for sale and selling in commerce 
a seed designated “DeKalb Hybrid Seed Corn,” entered into an agree- 
ment, in connection with the dissemination of advertising relating to 
that product, to cease and desist from disseminating or causing to be 
disseminated, any advertisements which represent directly or by im- 
plication— 

. (a) That the yield represented by any selected 5-acre tract of De- 
Kalb Hybrid Seed Corn is the average yield of a larger tract; 

(b) The average yield of part of a DeKalb Hybrid Seed Corn 
planted tract as being the average yield of the whole tract; 

_ (¢) As being the average yield of DeKalb Hybrid Seed Corn, any 
figures which are not the true acre average of the whole field planted, 
unless the true facts constituting the basis of the average are disclosed 
with equal conspicuousness. 

DeKalb Agricultural Association, Inc., and Western Advertising 
Agency further agreed that they will cease and desist from publishing 
the word “association” as a corporate or trade name, or otherwise in 
connection with the offering for sale or sale of DeKalb Hybrid Seed 
Corn or any other product distributed for profit unless in direct con- 
nection therewith, and with equal conspicuousness, there is also pub- 
lished a statement that the company is a commercial distributor of 
DeKalb Hybrid Seed Corn or such other product distributed for profit. 

DeKalb Agricultural Association, Inc., and Western Advertising 
Agency, further agreed not to publish, or cause to be published, any 
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testimonial containing any representations contrary to the foregoing 
agreement. (Mar. 3, 1947.) 

(587. Insecticide Bomb—Qualities, Properties or Results Westing- 
house Electric Corp., a Pennsylvania corporation, with place of busi- 
ness located in East Springfield, Mass., advertiser-vendor, engaged 
in offering for sale and selling in commerce an insecticide bomb desig- 
nated “Westinghouse Bug Bomb,” entered into an agreement, in 
connection with the offering for sale, sale and distribution thereof, 
to cease and desist from representing, directly or by implication— 

That 6 seconds’ spray is sufficient for the average-size room, or that 
one bomb will clear the average room 100 times, or will last an entire 
season, unless, in such case, such representation is limited to flying 
insects, or any other representation to the effect that, when released 
in a room for such a short period of time, this product is effective 
against the crawling types of insects, such as roaches, ants, and silver 
fish, or insects other than flying insects; or that application of this 
spray puts an end to insects forever. (Mar. 7, 1947.) 


7588.° Medicinal and Cosmetic Preparations—Qualities, Properties or 
Results.— Melvin & Badger Co., a Massachusetts corporation, with its 
principal place of business located in Boston, Mass., advertiser-vendor, 
engaged in operating a drug store or pharmacy, doing principally 
a retail business in filling prescriptions and selling such standard 
commodities as are customarily stocked by druggists, apothecaries, 
and pharmacies, and, in addition, manufactures or compounds, ac- 
cording to its own formulae, a small number of medicinal and cos- 
metic preparations which it sells and offers for sale. Among such 
medicinal and cosmetic preparations are commodities designated : 
“Massage Cream,” “M. & B. Ruggles Cream,” “Rose Almond and 
Benzoin Lotion,” “Cleansing Cream,” and “M. & B. Menthol Cologne.” 
The said Melvin & Badger Co. entered into an agreement, in connec- 


8 Melvin & Badger Co., a Massachusetts corporation, with its principal place of business 
located in Boston, Mass., advertiser-vendor, engaged in operating a drug store or phar- 
macy, and in addition manufactures or compounds, according to its own formulae, a small 
number of medicinal and cosmetic preparations, designated “Massage Cream,” “M. & B. 
Ruggles Cream,” “Rose Almond and Benzoin Lotion,” “Cleansing Cream,” and “M. & B. 
Menthol Cologne,” entered into an agreement, in connection with the dissemination of 
advertising relating to said preparations, to cease and desist from representing, directly 
or by implication— 
~ 1. That its “massage cream” will aid in the prevention of wrinkles ; 

2. That M. & B. Ruggles Cream will heal cracked skin or is absorbed by the skin ; 

8. That its “rose almond and benzoin lotion” will prevent chapped hands, sunburn, 
or skin roughness ; 

4. That its “cleansing cream” will nourish the skin ; 

5. That M. & B. Menthol Cologne is a remedy for headaches, hay fever, or head colds. 

Melvin & Badger Co. further agreed that this substitute stipulation supersedes stipu- 
jation No. 7588, approved by the Federal Trade Commission on March 10, 1947. 
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tion with the dissemination of advertising relating to those products, 
to cease and desist from representing, directly or by implication— 

1. That its “massage cream” will aid in the prevention of wrinkles 
or is a skin food; 

2. That M. & B. Ruggles Cream will heal cracked skin or is absorbed 
by the skin; : 

3. That its “rose almond and benzoin lotion” will prevent chapped 
hands, sunburn, or skin roughness; 

4. That its “cleansing cream” will nourish the skin; 

5. That M. & B. Menthol Cologne is a remedy for headaches, hay 
fever, or head colds. (Mar. 10, 1947.) 


7589. Ladies’ Garments—Source or Origin of Product.—English Tailors 
Ltd., a New York corporation, with its principal office and place of 
business located in New York, N. Y., advertiser-vendor, engaged in 
offering for sale and selling, in commerce, ladies’ garments, in com- 
petition with other persons, firms, and corporations, likewise engaged, 
entered into an agreement, in connection with the offering for sale, 
sale and distribution thereof to cease and desist from— 

(a) Representing by the use of such terms as “Buckingham,” 
“Downing Street,” “Robin Hood,” “Authentic English walking suit,” 
insignia simulating the royal arms of the British Empire or by the 
use or any other terms, words, phrases, or insignia specifically referring 
to or alluding to England or in any manner that clothes or the ma- 
terials of which they are made are of English origin or are made, 
styled, or designed in England: Provided, That this agreement is not 
to be construed as an agreement not to describe or designate clothing 
as being styled or designed after or in imitation of the English fashion 
if and when such designation or description is true in fact, nor as an 
agreement not to represent the materials from which said clothing is 
made as English materials, if and when such materials are actually 
imported from England. 

(6) Using the trade name “English Tailors Ltd.” unless in imme- 
diate conjunction therewith, in prominent type, there is connected 
with said trade name a clear and conspicuous disclosure through use 
of the words “Made in the U.S. A.,” or otherwise, that the garments 
are made in the United States. (Mar. 10, 1947.) 

7590. Rat Poison—Qualities, Properties or Results—Millard A. Chap- 
man and Jack Arlon Chapman, individuals, doing business as M. A. 
Chapman & Son, with their principal place of business located in 
Canton, N. C., advertiser-vendors, engaged in the business of offering 
for sale and selling a rat poison designated Kil-Em-Balm, entered 
into an agreement, in connection with the dissemination of advertising 
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relating to that product, to cease and desist from disseminating and 
from representing, directly or by implication— 

(@) That said product will rid premises of all rats or mice. 

(6) That rats or mice killed by the product leave no bad odor. 

(c) By use of the brand name Kil-Em-Balm or otherwise that the 
product will embalm. (Mar. 11, 1947.) 

7591. Insecticide—Qualities, Properties or Results——Carbola Chemical 
Co., Inc., a New York corporation, with its principal place of business 
located in Natural Bridge, N. Y., advertiser-vendor, engaged in offer- 
ing for sale and selling in commerce a preparation designated as 
“CCC 10% DDT Powder,” entered into an agreement, in connection 
with the offering for sale, sale and distribution thereof, to cease and 
desist from representing, directly or inferentially— 

By use of the words “it will keep your home free of disagreeable, 
disease-carrying pests,” or otherwise, that said preparation will pre- 
vent the invasion of insects into the home or other premises to which 
itisapplied. (Mar. 10, 1947.) 

7592. Shoes—“Custom-Type.”—Stone-Tarlow Co., Inc., a Massachu- 
setts corporation, with its principal office and place of business located 
in Brockton, Mass., advertiser-vendor, engaged in offering for sale 
and selling in commerce shoes which it designates as “Elevators,” in 
competition with other persons, firms, and corporations likewise en- 
gaged, entered into an agreement, in connection with the offering for 
sale, sale and distribution thereof, to cease and desist from the use of 
the term “custom-type” or any other term or expression of like con- 
notation as a designation for, or as descriptive of shoes which in fact 
are not actually built or made upon the specific orders of and to the 
individual measurements of customers purchasing them or from 
otherwise representing or implying that shoes are custom-made or 
custom-built when such is not a fact. 

Stone-Tarlow Co., Inc., also agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Mar. 14, 1947.) 

7593. Fishing Line, Ete.—Quality—The Weber Lifelike Fly Co., a 
Wisconsin corporation with its principal place of business located in 
Stevens Point, Wis., advertiser-vendor, engaged in the business of 
offering for sale and selling in commerce fishing line and leader mate- 
rial designated Vec or Weber Vec, entered into an agreement, in con- 
nection with the offering for sale, sale and distribution thereof, to 
forthwith cease and desist from representing directly or by implica- 
tion that the said fishing line and leader material possesses tensile 
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strength beyond or in excess of that actually possessed by such 
material. (Mar. 17, 1947.) 

7594. Rabbits—Opportunities, Time in Business, Price, Special Offer and 
Qualities, Properties or Results—Helen F. Price and Thornton W. Price, 
Jr., copartners, trading as Willow Brook Farm, with their principal 
place of business located at Sellersville, Pa., advertiser-vendors, en- 
gaged in offering for sale and selling in commerce rabbits designated 
Chin Chin Giant Chinchilla Rabbits, entered into an agreement, in 
connection with the offering for sale, sale and distribution thereof, to 
cease and desist from publication of statements which represent 
directly or by implication with respect thereto— 

(a) That under a “sales agreement” and “option to buy back” plan, 
they pay $8 for does and $6 for bucks or any stated price in excess 
of that actually paid for the rabbit young produced by does purchased 
from them; 

(6) That they supply materials for hutches at cost when such is not 
the fact; 

(c) That they have engaged in the breeding of rabbits for a period 
of 30 years or that Willow Brook Farm has been in such business for 
that period of time; 

(d) That their price will advance $10 per trio or any other amount, 
when in truth and in fact such is not the case; 

(e) That a special offer is limited as to time when orders are ac- 
cepted under such offer when received subsequent to the period 
represented ; 

(f) That the breed of Chin Chin Giant Chinchilla Rabbits, which 
breed is sold by them, is hardier, healthier and more immune to disease 
than any other domestic animal. (Mar. 20, 1947.) 

7595. Auto Radiator Sealing Compounds—Qualities, Properties or Re- 
sults——Meryl Atherton, an individual doing business under the trade 
name of Sodrin Manufacturing Co., with his place of business located 
in Kansas City, Mo., advertiser-vendor, engaged in the business of 
offering for sale and selling in commerce, auto radiator sealing com- 
pounds designated “Sodrin Super Soder” and “Sodrin Special Soder,” 
entered into an agreement, in connection with the offering for sale, sale 
and distribution thereof, to cease and desist from— 

(a) Use of the word “Soder” in the names of the said products; 

(b) Representing, directly or by implication, that the products are 
metallic preparations or that they will solder. (Mar. 24, 1947.) 

7596. Chickens and Baby Chicks—Business Status, “R. 0. P.” and Person- 
nel.—Harry Ter Haar and Bernard Ter Haar, individuals trading as 
Village View Poultry Farm and George B. Ferris, with their princi- 
pal place of business located in Zeeland, Mich., advertiser-vendors, 


. 
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engaged in the business of offering for sale and selling chickens, baby 
chicks and other poultry products, entered into an agreement, in con- 
nection with the dissemination of advertising of those products, to 
cease and desist from disseminating and from representing, directly or 
by implication— 

(a) That they operate a breeding farm or that their chickens ond 
baby chicks are R. O. P. sired; 

(6) That George B. Ferris is associated with their business. 

Harry Ter Haar and Bernard Ter Haar, and each of them, further, 
agreed not to publish, disseminate, or cause to be published or dis- 
seminated, any testimonial containing any representation Soperary) to 
the foregoing agreement. (Mar. 26, 1947.) 

7597. Trade Magazine—Size of Bane —NEGM Publishing Co., a 
Massachusetts corporation, with its principal place of business te: 
cated in Boston, Mass., and Helene E. Aldrich and Anne V. Battis, 
president and secretary thereof, advertiser-vendors, engaged in pub- 
lishing a trade magazine designated “New England Grocery and 
Market Magazine,” in competition with other persons, firms, or cor- 
porations likewise engaged, entered into an agreement, in connection 
with the offering for sale, and sale in interstate commerce thereof, 
to cease and desist from representing in any manner that the net paid 
circulation or the total circulation of said publication generally, or 
within any period of time, and within any State or other geographical 
section, is any amount in excess of its actual net paid circulation or 
of its actual total circulation. (Mar. 31, 1947.) 

7598. Fishing Line, Ete.—Quality—Horrocks-Ibbotson Co., a New 
York corporation with its principal place of business located in Utica, 
N. Y., vendor-advertiser, engaged in the business of offering for sale 
and selling a fishing line and leader material under the trade name 
“Hicolon,” in commerce, entered into an agreement, in connection 
with the offering for sale, sale and distribution thereof to cease and 
desist from representing directly or by implication— 

(a) That Hicolon fishing line and leader material No. 480 possesses 
tensile strength beyond or in excess of that actually possessed by such 
material. (Mar. 11, 1947.) 

7599. Insecticide Spray—Qualities, Properties or Results and Safety.— 
Goulard & Olena, Inc., a New York corporation, with its principal 
place of business located in Skillman, N. J., vendor-advertiser, engaged 
in the offering for sale and selling an insecticide spray designated 
“Go-Nex,” in commerce, entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof, to cease and desist 
from representing, directly or by implication— 
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(a) That the product is noncombustible. : 

(0) That the product will knock down insects instantaneously or 
kill them within 60 seconds. 

(c) That the product is the safest insecticide. (Mar. 20, 1947.) 

7600. Ladies’ Garments—Composition—Parnis-Livingston, Inc., a 
New York corporation, with its principal place of business located in 
New York, N. Y., advertiser-vendor, engaged in offering for sale and 
selling ladies’ garments, in commerce, entered into an agreement, 1n 
connection with the offering for sale, sale and distribution thereof, to 
cease and desist from— 

(a) Using the term “linen” or any other word, term, phrase, desig- 
nation or representation of similar import, as descriptive of any fabric 
or garment, the fiber content of which is not linen exclusively, or which 
contains any fiber other than linen; and 

(b) Advertising, branding, labeling, invoicing, selling or offering 
for sale, garments made of or containing rayon, without disclosing, 
by use of the word “rayon” the fact that such garments are composed 
of, or contain rayon; and when such garments are composed in part 
of rayon and in part of fabrics or material other than rayon, from 
failing to disclose in immediate connection or conjunction with the 
word “rayon,” and in equally conspicuous type, each constituent fiber 
of such material in the order of its predominance by weight, beginning 
with the largest single constituent. (Apr. 4, 1947.) 

7601. * Coffee—Insured.— Paxton & Gallagher Co., a Nebraska corpo- 
ration, with its principal place of business located in Omaha, Nebr., 
advertiser-vendor, and Lyman H. Thomas and C. C. Buchanan, co- 
partners doing business as Buchanan-Thomas Advertising Co., with 
their principal place of business located in Omaha, Nebr., advertising 
agency, engaged in the business of offering for sale and selling a food 
product designated “Butter-Nut Coffee,” entered into an agreement, 
in connection with the dissemination of advertising relating to that 
product, to cease and desist from disseminating and from representing, 
directly or by implication— 

(a) That Butter-Nut Coffee is insured for one million dollars or 
any other amount, or 

(6) That the blend, quality or flavor of Butter-Nut Coffee is insured 
for one million dollars, or any other amount. 

It is further agreed that Stipulation No. 02762,° executed by the 
aforesaid Paxton & Gallagher Co., and accepted by the Commission 
on March 28, 1941, and that Stipulation No. 02824,° executed by the 


# Supplemental. 
*See 32 F. T. C. 1787. 
10 See 33 F..T. C. 1724. 
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aforesaid Lyman H. Thomas and C. C. Buchanan, and accepted by 
the Commission on June 18, 1941, are to remain in full force and effect, 
and that the terms and agreements thereof are not to be considered 
modified or altered by this supplemental stipulation. (Apr. 10, 1947.) 

7602. Wrist Watches—Source or Origin—Fred Colomby and Else 
Colomby, copartners doing business under the trade name Colomby 
Watch Co., Inc., a New York corporation, with their principal place 
of business located in New York, N. Y., advertiser-vendors, engaged 
in selling Colomby Wrist Watches in commerce, entered into an agree- 
ment in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from— 

Using the word “America’s” as part of the phrase “The gem of 
America’s wrist watches” or otherwise, without clearly disclosing with 
equal conspicuousness that said watches or movements are of Swiss 
origin. (Apr. 18, 1947.) 

7603. Hat Bodies—Old, Used, or Second-hand as New.— J oseph Rosen- 
baum and Dora Marks, copartners trading as R. & M. Trading Co., 
with their principal office and place of business located in New York, 
N. Y., engaged in offering for sale and selling hat bodies in commerce, 
entered into an agreement, in connection with the offering for sale, sale 
and distribution thereof, to cease and desist from— 

Offering for sale or selling in interstate commerce hat bodies com- 
posed, either in whole or in part, of used or second-hand materials, 
unless such hat bodies bear on the exposed surface of the insides thereof 
in conspicuous and legible terms which cannot be removed or 
obliterated without mutilating such hat bodies, a stamped statement 
that said products are composed of second-hand or used materials. 

Joseph Rosenbaum and Dora Marks further understood and agreed 
that no provision of this agreement shall be construed as relieving them 
in any respect of the necessity of complying with the requirements of 
the Wood. Products Labeling Act of 1939 and the Rules and Regula- 
tions promulgated thereunder. (Apr. 22, 1947.) 

7604. Stainless Steel Kitchenware—Qualities, Properties or Results, Econ- 
omy or Savings and Comparative Merits—Aluminum Products .Co., an 
Illinois corporation, with its principal place of business in La Grange, 
Tll., and Stainless Steel Products Corp., an Hlinois corporation, with 
its principal place of business also in La Grange, IIl., advertiser- 
vendors, engaged cooperatively in the sale and distribution of stainless 
steel kitchenware, or cooking utensils, in commerce, entered into an 
agreement, in connection with the sale and distribution thereof, to 
cease and desist from representing, directly or inferentially— 
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(1) That the use of said stainless steel products will assure good 
health, improve the health, eliminate danger of diseases or ailments, 
or aid in recovery from diseases or ailments; 

(2) That any specified saving will be effected in the cost of food, 
fuel, or other commodities by the use of said products as compared 
with competitive products, unless such representation be based upon 
adequate comparative tests and unless the style or character of the 
competitive product with which the comparison is made be indicated 
in immediate connection with such representation. (Apr. 25, 1947.) 

7605. Auto Radiator Sealing Compound—Qualities, Properties or Results 
and Composition—Donovan I. Nielsen, Edith Morrow, and Chris Niel- 
sen, copartners, formerly trading as Nielsen Radiator Cement Co., 
with their principal place of business located in Spencer, Iowa, and 
Instant Products Corp., an Iowa corporation, with its principal place 
of business located in Spencer, Iowa, advertiser-vendors, engaged in 
the business of offering for sale and selling a compound used for the 
purpose of sealing leaks in automobile radiators and similar articles, 
designated “Instant Liquid Radiator Solder,” in commerce, entered 
into an agreement, in connection with the offering for sale, sale and 
distribution thereof, to cease and desist from representing directly 
or by implication— 

(a) That use of this product results in permanently sealing a leak, 
crack or crevice in metal; 

(6) That this product will result in stopping leaks, cracks or crevices 
in less time than is actually required ; 

(c) That this product is a welding compound, or that it welds metal; 

(d) By the use of the word “solder” as a part of the trade name for 
this product, or otherwise, that it contains metal or an alloy of metals; 
unless, when said word is used as part of the trade name, it shall be 
explained directly and clearly in each instance that said product con- 
tains no metal. (Apr. 28, 1947.) 

7606. Books—Unabridged and Using New Title——Herbert M. Siegel, 
Ken Weinstein, Frank D. Levy, and Mildred Weichselbaum, copartners 
operating under the firm name of Ideal Distributing Co., with their 
principal office and place of business located in New York, N. Y., 
advertiser-vendor, engaged in offering for sale and selling books, in 
commerce, in competition with other persons, firms and corporations 
likewise engaged, entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to cease and desist 
from— 

(a) Selling or offering for sale any abridged copy of a book or 
publication unless the word “abridged” appears on the front cover 
and on the title page of the book in immediate connection with the title 
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in clear and conspicuous type. If the book has an additional wrapper 
or cover bearing the title thereof, then the front page of such wrapper 
shall in like manner bear the conspicuously displayed word 
“abridged” ; 

(6) Representing in any manner or by any means that an abridged 
book is as complete as originally published ; 

(¢) Using or substituting a new title for or in place of the original 
title of a reprinted story unless, whenever used, whether on the cover 
of the publication, on the title page, at the beginning of the text of the 
story or elsewhere, such substitute title be immediately accompanied 
equally conspicuously, by the title under which such story originally 
was published. (May 1, 1947.) 

7607. Insecticide Sprayer—Government Approval.—The Lofstrand Co., 
a Delaware corporation, with its principal place of business located in 
Silver Spring, Md., advertiser-vendor, engaged in offering for sale 
and selling in commerce, a spraying device designated as “Lofstrand 
Insecticide Sprayer,” entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof, to cease and desist 
from representing directly or inferentially— 

That the United States Department of Agriculture has approved 
or endorsed said device. (May 1, 1947.) 

7608. Shampoo—Composition—R. Gerber & Co., an [linois corpora- 
tion, with its principal office and place of business located in Chicago, 
Til., advertiser-vendor, engaged in the business of offering for sale and 
selling a shampoo designated “Gerber’s Olive Oil Shampoo and Ger- 
ber’s Shampoo with Olive Oil,” in commerce, entered into an agree- 
ment, in connection with the dissemination of advertising relating to 
that product, to cease and desist from— 

(a) Representing in any manner that a shampoo which does not 
contain olive oil to the exclusion of all other oils is an olive oil shampoo. 

(6) Using the brand name “Gerber’s Olive Oil Shampoo” or any 
other brand name or names of similar import or meaning containing 
the word “olive” or any equivalent term or word simulating or con- 
noting the word “olive” to describe, designate, or in any way refer to a 
shampoo the oil content of which is not wholly olive oil. Nothing 
herein shall prevent R. Gerber & Co. from using brand names con-_ 
taining the word “olive” or any derivative thereof or other word or 
words of similar import or meaning to describe or designate a 
shampoo containing olive oil combined with other oil or oils if 
R. Gerber & Co. shall clearly, conspicuously, and truthfully designate 
that such shampoo is not made wholly of olive oil, and if olive oil is 
present in said shampoo in an amount sufficient substantially to affect 
its detergent or other qualities. The inhibitory provisions of this 
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stipulation shall not apply to the brand name “Gerber’s Shampoo with 
Olive Oil.” (May 15, 1947.) 

7609.4 Photographic Films—Old as New.—Ritz Camera Center of 
Washington, Inc., a Delaware corporation, with its principal office and 
place of business located in the District of Columbia, engaged in otfer- 
ing for sale and selling photographic supplies, including photographic 
films, in commerce, entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to cease and desist 
from— 

Selling or offering for sale any films on which the time set for 
developing has expired, unless the exposed surfaces of the cartons or 
other outside wrappers thereof bear definite statements in clear, con- 
spicuous type to the effect that the time set for the developing thereof 
has expired. (May 14, 1947.) 

7610.2 Photographic Film—0ld as New.—Murray C. Weiss, Lawrence 
Metzler and Samuel Marcus, copartners, trading as Weimet Film 
Co., with their principal place of business located in New York, N. Y., 
engaged in offering for sale and selling photographic supplies, in- 
cluding photographic films, in commerce, entered into an agreement 
in connection with the offering for sale, sale and distribution thereof, 
to cease and desist from— 

Selling or offerimg for sale any films on which the time set for 
developing has expired unless the exposed surfaces of the cartons or 
other outside wrappers thereof bear definite statements in clear, con- 
spicuous type to the effect that the time set for the developing thereof 
has expired. (May 14, 1947.) 

7611. Rat Poisons—Qualities, Properties or Results and Safety.—-A mevi- 
can Exterminator, Inc., an Ohio corporation, with its principal place 
of business located in Cincinnati, Ohio, advertiser-vendor, engaged 
in offering for sale and selling rat poisons designated “Rat Kisses” 
and “Rat Baits,” in commerce, in connection with the offering for 
sale, sale and distribution thereof, to cease and desist, with respect 
thereto, from representing— 

(a) That the use of either of said products assures elimination of 
rats, or that either is an effective poison for mice; 

(>) That consumption of either of said products drives rats away 
to die; E 

(¢c) That either of said products is completely safe or without 
harm if consumed by human beings or by pets or other domestic ani- 
mals. (May 15, 1947.) 


4 Rescinded Oct. 6, 1948. 
»” Rescinded Oct. 10, 1947. 
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7612. Baby Chicks—Source or Origin, Price and Inspected.—Tilmer 
‘Thompson, an individual trading as Tilmer Thompson Hatchery, in 
Elmore, Minn., and as Famous Chicks, in Winnebago, Minn., ad- 
vertiser-vendor, engaged in hatching and selling baby chicks, in com- 
merce, entered into an agreement, in connection with the offering for 
sale, sale and distribution thereof, to cease and desist, with respect 
thereto: 

(a) With respect to baby chicks hatched or sold by Tilmer Thompson 
Hatchery, from using the trade name “Famous Chicks” or any other 
name so as to conceal or fail to disclose that said chicks are actually 
hatched or sold by said hatchery, or that any such business operated 
under such other trade name is independent of said business desig- 
nated “Tilmer Thompson Hatchery”; 

(6) Offering baby chicks for sale at any specified price unless such 
price is the total amount charged for such chicks; 

(ec) Representing that the breeding stock producing the eggs from 
which these baby chicks are hatched are inspected by an authorized 
inspector. (May 15, 1947.) 

7613. Umbrellas—Composition Julius Wang, an individual trading 
as Wang Umbrella Co. with his principal place of business located 
in New York, N. Y., engaged in offering for sale and selling in com- 
merce, umbrellas, entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to cease and desist— 

From advertising, branding, labeling, invoicing, selling, or offering 
for sale, umbrellas, the covering material of which is made of or con- 
tains rayon, without disclosing, by use of the word “rayon,” the fact 
that such material is composed of or contains rayon; and when the 
material is composed in part of rayon and in part of fabrics or ma- 
terial other than rayon, from failing to disclose, in immediate con- 
nection or conjunction with the word “rayon” and in equally conspicu- 
ous type, each constituent fiber of such material in the order of its pre- 
dominance by weight, begining with the largest single constituent. 
(May 15, 1947.) 

7614. “Welding Product’’—Qualities, Properties or Results—Car] Mag- 
nussen, an individual trading as Esta Liquid Weld Co., with his place 
of business located in Omaha, Nebr., advertiser-vendor, engaged in 
offering for sale and selling a product for sealing leaks and cracks in 
automobile radiators and cylinder blocks designated “Esta Liquid 
Weld,” in commerce, entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof, to cease and desist 
from representing, directly or by umplication— 
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(z) Through use of the word “weld” as part of his trade name ot 
to designate or describe his product or the results accomplished 
through the use of such product, or by any other means, that use of 
his product in broken or cracked automobile radiators or cylinder 
blocks results in the fusion, union, consolidation or welding of the 
broken or cracked parts of such radiators or cylinder blocks; 

(0) That his product effects a permanent seal or repair of broken 
or cracked automobile radiators or cylinder blocks. (May 15, 1947.) 

7615. Insecticide—Comparative Merits and Qualities, Properties or Re- 
sults— A-M-R Chemical Co., Inc., a New York corporation with its 
principal place of business located in Brooklyn, N. Y., advertiser- 
vendor, engaged in offering for sale and selling an insecticide desig- 
nated as ‘“A-M-R Insecticide,” in commerce, entered into an agreement, 
in connection with the offering for sale, sale and distribution thereof, 
to cease and desist from representing, directly or inferentially— 

That said preparation is equivalent in insect destroying power to a 
7-percent pyrethrum solution or will effect 100-percent kill and 100- 
percent knock-down, when used on certain crawling insects such as 
roaches and water bugs. (May 16, 1947.) 

7616. Mechanical Massage Devices—Qualities, Properties, or Results.— 
Niagara Units, Inc., a New York corporation with its principal office 
and place of business located in New York, N. Y., and Edwin H. 
Tompkins, president of the corporation, advertiser-vendors, engaged 
in the business of offering for sale and selling mechanical massage 
devices designated “Niagara Health Units,” in commerce, entered 
into an agreement, in connection with the dissemination of advertising 
relating to that product, to cease and desist from representing, directly 
or by implication, that the devices— 

(a) Produce controlled cellular massage penetration ; 

(6) Improve health or beauty, or are effective in accomplishing a 
reduction in body weight or size; 

(c) Promote circulation, elimination, or invigoration; _ 

(d) Are beneficial in the treatment of arthritis, neuritis, sciatica, 
obesity, gangrene, diabetes, varicose veins, flat foot, metatarsalgia, 
hemorrhoids, insomnia, constipation, double chin, deafness, painful 
neck, catarrh, sinusitis, hay fever, headaches, hyperpiesis, arterio- 
sclerosis, chronic plebitis, catarrhal deafness, bronchitis, rhinitis, 
myositis, fatigue, asthma, or the eyes; 

(e) Effectively massage the scalp, gums, or face; 

(7) Constitute an improvement over massage, or prevent the pos- 
sibility of injury to the vascular system ; 

(g) Direct or divert the nourishment of each muscle; 
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(2) Bring nourishment to the smaller bones of the body ; 

(2) Divert the flow of blood from the main body to the extremities, 
or provide room for the adjustment of circulation in each set of muscles 
until the heart is reached ; 

(7) Carry the venous blood to the heart ; 

(4) Keep the body in equilibrium ; 

(2) Are of benefit in treating epilepsy; 

(m) Affect the nourishment of the deep muscles of the body ; 

(7) Restore physiological functioning or stop pain where muscles 
have been overstretched ; 

(o) Cause a diminution of insulin requirements in diabetes. 

Niagara Units, Inc., and Edwin H. Tompkins further agreed not 
to publish, disseminate, or cause to be published or disseminated any 
testimonial containing any representation contrary to the foregoing 
agreement. (May 28, 1947.) 

7617. “Insecticide Paint’—Qualities, Properties, or Results—Nash & 
Kinsella Laboratories, Inc., a Missouri corporation, with its principal 
place of business located in St. Louis, Mo., advertiser-vendor, engaged 
in offering for sale and selling in commerce, a preparation designated 
“N & K DDT Insecticide Paint,” entered into an agreement in con- 
nection with the offering for sale, sale, and distribution thereof to cease 
and desist, with respect thereto, from representing, directly or by im- 
plication : 

(a) That said preparation applied to screens, light bulbs and fix- 
tures will provide fly and mosquito control for an entire house; 

(6) That one or two applications of said preparation will control 
flies or mosquitoes for an entire year. (May 28, 1947.) 

7618. Cigarettes—Qualities, Properties or Results and Comparative 
Merits — Brown & Williamson Tobacco Corp., a Delaware corporation, 
with its principal place of business located in Louisville, Ky., adver- 


tiser, vendors, engaged in offering for sale and selling Raleigh Ciga- 


rettes in commerce, entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to cease and desist from 
representing— 

That Raleigh Cigarettes are right for the throat, or any other 
representation to the effect that they have been adapted to or made 
suitable for the throat so that the smoke from such cigarettes is bene- 
ficial to the throat or less harmful to the throat than the smoke from 
other cigarettes. (May 27, 1947.) 

7619. Women’s Wearing Apparel—Composition—Korby Sportswear, 
Inc., a New York corporation, with its principal place of business 
located in New York, N. Y., engaged in the business of manufacturing 
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and selling various articles of wearing apparel for women, in com- 
merce, entered into an agreement, in connection with the offering for 
sale, sale and distribution thereof, to cease and desist from— 

Bade. labeling, offering for sale or selling, articles of wearing 
apparel, composed in whole or in part of rayon, without clearly 
disclosing such rayon content; and from failing to disclose, accurately 
and clearly, when such products are composed in part of rayon and 
in part of other fibers or materials, all such fibers or materials, includ- 
ing the rayon. (June 11, 1947.) 

7620. Medicinal Preparation—Qualities, Properties or Results.—James 
L. Cook, an individual trading as Roy Cook; Roy Cook, Drugs; Cook’s 
Drug Store; Cook’s Drug Stores, and Cook’s Number 2, with his 
principal place of business located in Spokane, Wash., advertiser- 
vendor, engaged in the business of offering for sale and selling a 
medicinal preparation designated “Gluc-O-Dine,” entered into an 
agreement, in connection with the dissemination of advertising relat- 
ing to that product to cease and desist from representing, directly or 
by implication, that said preparation— 

(a) Is effective in the treatment or cure of sinusitis, head colds, 
headaches or catarrh ; 

(6) Possesses any therapeutic value in the treatment of bronchitis 
or bronchial asthma in excess of such palliative relief as may be 
afforded through a temporary liquefaction of mucous secretions 
in the respiratory tract. 

James L. Cook further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to ie 
foregoing agreement. (June 12, 1947.) 


7621. Feed Stuppletentt -OnaMeies, Properties or Results and Economy or 
Savings—A. J. Child & Sons Mercantile Co., a Missouri corporation, 
with its principal place of business located in St. Louis, Mo., adver- 
tiser-vendor, engaged in the business of offering for sale and selling 
a feed supplement designated “Child’s Matchless Mineral Feed with 
Yeast” (also known as Child’s Matchless Mineral-Yeast Supplement), 
entered into an agreement, in connection with the dissemination of 
advertising relating to that product, to cease and desist from repre- 
senting, directly or by implication— 

1. That its product is a potent source of vitamins or supplies sig- 
nificant quantities of vitamins other than vitamin D; 

2. That its product supplies all the essential nutritional elements 
required by poultry and livestock; 

3. That the yeast in said product helps break down ingested feeds 
or increases the assimilation of feeds and minerals; 

4. That the product helps prevent disease in livestock; 
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5. That the use of said product, irrespective of the adequacy of 
the feed or ration already employed, results in greater egg production, 
more milk and butter fat, increased profits, feed savings, and improved 
health and development of poultry and livestock; 

6. That monetary gains or savings of definite stated amounts will be 
realized through use of the product. (June 24, 1947.) 

7622. Lingerie—Composition—Danax Corporation, a New York cor- 
poration, with its principal place of business located in New York, 
N. Y., advertiser-vendor, engaged in offering for sale and selling 
slips and other lingerie in commerce, entered into an agreement, in con- 
nection with the offering for sale, sale and distribution thereof, to cease 
and desist from— 

Advertising, branding, labeling, invoicing, selling, or offering for 
sale products composed in whole or in part of rayon without clearly 
disclosing, by the use of the word “rayon,” the fact that such products 
are composed of or contain rayon; and, when a product is composed in 
part of rayon and in part of fibers or material other than rayon, from 
failing to disclose, in immediate connection or conjunction with the 
word “rayon,” and in equally conspicuous type, each constituent fiber 
of said product in the order of its predominance by weight beginning 
with the largest single constituent. (June 25, 1947.) 

7623. Medicinal Preparation—Qualities, Properties or Results.—J. B. 
Heinz, an individual trading as Heinz Drug and Heinz Pharmacy, with 
principal place of business in Salt Lake City, Utah, advertiser-vendor, 
engaged in the business of offering for sale and selling a medicinal 
preparation designated “Heinz Tablets,” in commerce, entered into an 
agreement, in connection with the dissemination and advertising relat- 
ing to that product, to cease and desist from representing, directly or 
by implication— 

That the use thereof will have any beneficial influence upon rheu- 
matic or muscular aches or pains, or eliminate the cause of those 
conditions. 

J. B. Heinz further agreed not to publish, disseminate, or cause to be 
published or disseminated any testimonial containing any representa- 
tion contrary to the foregoing agreement. (June 26, 1947.) 

7624. Medicinal Preparations and Crude Herbs—Nature and Qualities, 
Properties or Results—Arko Herbs, Inc., a New York corporation, with 
its principal place of business located in Buffalo, N. Y., advertiser- 
yendor, engaged in the business of offering for sale and selling numer- 
ous medicinal preparations and crude herbs, hereinafter specifically 
referred to more fully, in commerce, entered into an agreement, in con- 
nection with the dissemination of advertising relating to those prod- 
ucts, to cease and desist from representing, directly or by implication— 
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(a) That Arko Salve (No. 2) (single strength) or Arko Salve 
(No. 4) (double strength) is effective in the treatment of eczema, 
psoriasis, or, generally, skin diseases and sores; 

(0) That Herb Tea (No. 5) is of value in the treatment of or in the 
relief of colds, coughs, chest colds, or inflammatory conditions ; 

(c) That Herb Tea (No. 8) or Herb Tea (No. 10) will promote or 
maintain regular elimination from the bowels; 

(d) That Herb Tea (No. 10) is of value in the treatment of stomach 
disorders, dizzy spells, indigestion, poor circulation of blood, irregular 
heart functioning, nervousness, general weakness, pimples, boils, or 
other abnormal conditions of a similar nature, or of heartburn, acid, 
belching, impure blood, stomach pains, or stomach distress, or that it is 
a stomach tea ; 

(e) That herbs designated “Golden seal root,” “Marshmallow root,” 
“Coltsfoot leaves,” “Elecampane Root,” “Strawberry Leaves,” “Slip- 
pery Elm Bark,” “Raspberry Leaves,” “Cheese Plant,” “Flax Seed,” 
“Linden and Tillia Flowers,” or any of them, are of value in the treat- 
ment or relief of irritation of the stomach lining; 

(7) That Arko Red Salve (No. 13) possesses body heating powers 
or that it will, because of such properties or otherwise, be of value in the 
relief or treatment of severe colds or rheumatism ; 

(g) That Herb Tea (No. 14) is of value in the relief or treatment 
of any type of kidney or bladder disorder or for pains in the back, or 
for dropsical swellings; 

(h) That Herb Tea (No. 15) is of value in the relief or treatment of 
rheumatism, arthritis, sciatica, neuritis, neuralgia, lumbago, or gout or 
that it will remove uric acid from the blood; 

(¢) That Arko Herbs (No. 16) will relieve clogged passages, head- 
aches, sinus, or catarrh; 

(7) That Arko Herb Tea (No. 26) is of any value in accomplishing 
a reduction in body weight; 

(k) That Arko Hair Tonic (No. 33) is effective in the relief or rem- 
edy of dandruff, or that it will invigorate the hair roots or tone up the 
hair bulbs; 

(2) That Arko Corn Plaster (No. 49) is of any value in the treat- 
ment of bunions; 

(m) That Arkoleb Capsules (No. 52) are of any value in the relief 
or treatment of any venereal disease; 

(n) That Aloes (No. 114) is an anthelmintic; 

(0) That Angelica (No. 195) is a stimulant, that it will relieve gas 
and colicky pains in the stomach or congestion in the abdomen, or 
that it will quiet the nerves; 
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- (p) That Adam & Eve (No. 216) has any value in bladder or kidney 
troubles or in restoring vitality to the generative organs; or that 
Alum (No. 1057) has a tonic or astringent action on the kidneys, or 
that it is of any value in the treatment of leucorrhea or flooding ; 

(q) That Alfalfa (No. 1445) will help one to gain weight; that 
Anise Seed (No. 1718) is a stimulant, a treatment for colic or will 
remove nausea; that Burdock (No. 237) removes impurities from or 
cleanses the blood, or that it will be of any value in treating skin erup- 
tions or is a blood remedy; 

(7) That Buchu (No. 351) is useful in treating diseases of the uri- 
nary organs, or that it will relieve catarrhal conditions, inflammation 
in the kidneys, cramps in the bladder, gravel or stones in the kidneys 
or bladder; or that Birch (No. 372) has any value in the treatment 
of complaints of the urinary organs, or inflammation in kidneys or 
bladder; that Bryony (No. 420) is of any value in cases of coughs, 
influenza, bronchitis, pneumonia or cardiac disorders; 

(s) That Blue Centuary (No. 561) is a remedy for diseases of the 
eye or is of value in the treatment of colds or of menstrual derange- 
ments due to colds; that Blessed Thistle (No. 558) lessens fever, or is 
of any value in treating dyspepsia, fevers, colds or menstrual derange- 
ments; that Broom Tops (No. 834) is of any value in the treatment 
of disorders of the urniary organs or is a heart tonic; that Boneset 
(No. 962) is of value in the prevention, relief or treatment of fevers, 
colds or catarrhal conditions due to colds; 

(¢) That Buckbean (No. 1481) expels intestinal worms or relieves 
gas or excessive acid in the stomach or bowels, or that it is of any 
value in the treatment of fever or colds; that Bayberry (No. 1587) is 
a stimulant or that it is of any benefit in the treatment of cancer of 
the stomach or bowels or that it has any beneficial effect in the treat- 
ment of scrofulous ulcers or sores ; 

(w) That Blackroot (No. 1851) is a cholagogue or hepatic, that it 
is of any value in the treatment of fevers, that it purifies the blood or 
removes morbid obstructions; that Blackberry (No. 1979) is effective 
as a remedy or treatment for diarrhea, summer complaint in children, 
loose conditions of the stomach or bowels, leucorrhea or relaxed con- 
ditions of the womb; that Blood Rot (No. 2041) is a febrifuge, stimu- 
lant, or emmenagogue; 

(vw) That Chestnut (No. 533) is of any value in the treatment or 
remedy of fever, ague, coughs, whooping cough, or other excitable 
conditions of the respiratory organs; that Cohosh Blue (No. 545) is 
an emmenagogue, that it is beneficial in the relief or treatment of 
rheumatic affections or female complaints, or that it expedites parturi- 
tion or induces menstruation ; 
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(w) That Centaury (No. 602) is a febrifuge or a remedy for stomach 
disorders, or that it invigorates digestion or acts as a blood builder, 
that Cohosh Black (No. 616) is a nervine or emmenagogue, or that it 
is effective in the treatment or relief of rheumatic affections, uterine 
disorder, periodic cramps, or irregular menses, or that it has a quiet- 
ing effect upon the nervous system, soothes pain; or relieves fever ; 

(x) That Cinchona (No. 618) is of any value in the treatment of 
colds or of any type of fever other than malarial or that it is a remedy 
for general weakness, impaired digestion, or incomplete assimilation 
of food, or that it will relieve gas or excess acid; 

(y) That~Colombo (No. 677) is a febrifuge or of any value in 
dyspepsia or weakness of the stomach; that Crawl Grass (No. 731) is 
a vulnerary or is effective in the treatment of diabetes, diarrhea or 
children’s summer complaints; that Cleavers (No. 1027) is of any value 
in cases of obstruction of the urinary organs, suppression of urine, 
gravelly deposits, or stone in the bladder; 

(2) That Cotton Root (No. 1096) is of benefit in cases of difficult 
or obstructed menstruation, or of sexual lassitude; that Cheese Plant 
(No. 1483) is a diuretic or effective in the treatment of or relief of 
inflammation of the kidneys or bladder or of dropsy; 

(1a) That Chamomille (No. 1441) is an emmenagogue or dephritic, 
or that it is effective as a treatment for cramps in the stomach, or 
that it has a pain relieving effect in stomach disorders or menstrual 
irregularities ; 

(16) That Catnip (No. 1575) is an anodyne or antispasmodic 
or is of value in the treatment of colds; that Cascara (No. 1921) has 
a toning effect upon the intestinal musculature; that Chickweed (No. 
2225) is a discutient, or that it is of any benefit in cases of indolent 
ulcers, or that it is effective in the treatment of obesity ; 

(1c) That Comfrey (No. 2258) is a pectoral or vulnerary, or that 
it is of value in the treatment of female complaints, or that it is effec- 
tive in the treatment of pulmonary affections, coughs, colds in the lungs 
or throat, or for inflamed conditions of the air passages; 

(1d) That Clover Red (No. 2333) is a depurative or that it is of 
value in the treatment of bronchial coughs, whooping cough, or im- 
purities of the blood; 

(Ze) That Couch Grass (No. 2340) (Dog Grass) induces a proper 
flow of urine, relieves scanty, painful urination, possesses blood puri- 
fying properties, or that it is useful in the treatment of dropsy ; 

(If) That Coltsfoot (No. 2348) is a pectoral or that it is of any 
benefit in cases of affections of bronchial tubes or lungs beyond the 


temporary relief of coughs arising from minor irritations of the 
throat or common colds; 
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(77) That Dandelion (No. 2265) is a depurative or hepatic, that it 
possesses blood cleansing properties or has a stimulating effect upon 
the stomach, liver or bowels, or that it is of value in disorders of these 
organs; 

(1h) That Damiana (No. 2347) isa laxative or a tonic or has a bene- 
ficial effect upon the reproductive organs; that Eucalyptus (No. 944) 
is a febrifuge or is effective in the treatment of ulcers, croup, or 
spasmodic throat troubles; 

(12) That Eyebright (No. 980) is an opthalmicum, has any bene- 
ficial effect on the eyes or eyelids in catarrhal or inflamed condi- 
tions or that it exerts a healing or strengthening effect; 

(17) That Elecampane (No. 1221) is effective in the treatment of 
colds or of conditions of the bronchial tubes or lungs, that it relieves 
irritation of the air passages, or that it is of any value in the treat- 
ment of a cough beyond tending to relieve temporary coughs due to 
minor throat irritations or colds; 

(1k) That Elder Root (No. 2037) is effective in the relief or treat- 
ment of disorders of the kidney or bladder or for dropsy; that Elder 
Flowers (No. 2038) is an expectorant or depurative, that it aids in 
removing acids or other impurities, or that it is of value in the treat- 
ment of coughs, colds, rheumatic or catarrhal conditions; 

(ZZ) That Elm Bark (No. 2353) is a diuretic, that it will relieve in- 
flamed conditions of the stomach or bowels, that it is of value in cases 
of weakness, bronchitis, bleeding of the lungs, or consumption, or that 
it is effective as a treatment for boils, ulcers, wounds, or skin diseases; 

(1m) That Fennel (No. 191) is a pectoral or that it relieves coughs 
or colds or that it is effective in the treatment of wind colic or spasms 
in children; 

(In) That Flax (No. 1364) is a pectoral, that it is of value in the 
treatment of catarrhal conditions of the bronchial tubes or of the 
urinary organs, or in the treatment of disorders of the kidney or 
bladder, local inflammations, boils, or carbuncles, or that it exerts a 
healing effect ; 

(lo) That Fever Few (No. 1864) is an emmenagogue, stimulent or 
vermifuge or that it is effective in treating hysterical conditions; 

(1p) That Fenugreek (No. 2336) is effective in the treatment of 
abscesses, boils, carbuncles or sore throat, or that it will increase 
weight; 

(1g) That Galangal (No. 116) is a stimulant or a treatment for 
dyspepsia or that it prevents fermentation or is of value in cases of 
suppressed or painful menses, colds or stomach trouble; 

(1r) That Grains of Paradise (No. 138) is a stimulant; that Gravel 
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Plant (No. 903) is effective in the treatment of diseases of the urinary 
organs, or is of value in gravel, debilitated or relaxed bladder or urine 
containing blood or pus; 

(1s) That Gentian (No. 1050) is anthelmintic or that it acts on the 
bile, that it is a tonic to the stomach, that it invigorates the digestion, 
that chewing it will overcome the desire to chew or smoke tobacco, or 
that it will relieve gases or reduce excess amounts of acids caused by 
faulty digestion ; 

(1t) That Golden Seal (No. 1177) is a laxative, pothalmicum or 
anti-periodic, is of value in the relief or treatment of catarrhal con- 
ditions of the stomach, bowels, head, throat, or vagina, or of gonorrhea, 
or that it has pain-relieving properties; 

(1w) That Ground Ivy (No. 1676) )is a pectoral or diuretic or that 
it is useful in catarrhal conditions of the inner organs, lungs, stomach, 
bowels, or urinary tract ; that Ginseng (No. 1649) is of value in stomach 
or digestive affections or that it has wonderful medicinal virtues; 

(1v) That Ginger (No. 2463) is effective in the treatment of cramps 
or pains; that Holychock-Malva (No. 121) is beneficial in chest com- 
plaints; 

(Zw) That Hawthorn (No. 773) is effective in the relief or treatment 
of organic or functional heart disorders such as dyspnoea, rapid and 
feeble heart action, valvular insufficiency and heart oppression ; 

(1a) That Horsetail Rush (No. 912) (Horsetail Grass) is a remedy 
in diseases of the kidney or bladder or inflammation, spasms, or 
catarrh of these organs, that it is effective in the treatment of disorders 
of the urinary tract, including scanty, suppressed, frequent, or bloody 
urination or gravel or stones, or that it is an effective treatment for 
swelling or inflammation; . 

(ly) That Hops Oregon (No. 1169) is a nervine, anodyne, or febri- 
fuge, or that it is effective in the treatment of debility or indigestion; 

(Zz) That Hydrangea (No. 1175) is a lithotripic, or that it prevents 
or remedies gravel or stone in the urinary organs; 

(2a) That Hyssop (No. 1197) is a stimulant or pectoral or that it 
is a remedy for colds, coughs, consumption or lung complaints; 

(26) That Horehound (No. 1438) is a pectoral, or that it is of any 
value in cases of coughs or colds or for affections of the throat and 
lungs, other than, to a limited degree, affording relief from coughs 
arising from simple colds, or that it is a tonic; 

(2c) That Horsemint (No. 1515) is a stimulant or emmenagogue; 


(2d) That Hip Fruit (No. 1958) is of value in gravel or kidney 
troubles ; 
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(Ze) That Indian Turnip (No. 277) is effective in the treatment 
of croup, whooping cough, bronchitis, laryngitis, pains in chest, 
asthma, or colic; 

(27) That Iceland Moss (No. 580) is a pectororal, or that it will 
improve digestion, or is of value in chronic eatarrh, chronic bron- 
chitis, or consumption, or that it has nutritive properties; 

(27) That Irish Moss (No. 606) is a pectoral, effective in the 
treatment of bronchitis or pneumonia, or of any value in cases of 
kidney or bladder diseases ; 

(2h) That Ipecac (No. 1949) is of any value in the treatment of 
colds or dysentery, or that it is of benefit in the case of a cough beyond 
some limited value in relieving coughs arising from simple colds; 

(27) That Iron Weed (No. 2408) is a deobstruent or that it is of 
value in the treatment of female complaints or that it is beneficial in 
cases of leucorrhea, scrofula, or cutaneous diseases; 

(27) That Juniper (No. 1257) is effective in the treatment of 
eatarrhal conditions of the urinary organs, rheumatism, gout, or 
dropsy, or that it is of any value in any kidney or bladder diseases; 

(2k) 'That Jambul (No. 2485) is of any value in the treatment of 
diabetes; 

(21) That Kidney Wort (No. 767) is an antiepileptic or a remedy 
for disorders of the liver or indigestion, that it possesses pectoral 
properties, or that it is effective in the treatment of coughs, bleeding 
of the lungs, or chest diseases; 

(2m) That Kava-Kava (No. 1736) is an antisyphilitic or is of 
value in the treatment of bronchitis, rheumatism, gout, gonorrhea, or 
gleet, or that it is a remedy for nocturnal mcontinence of urine; 

(2n) That Knot Grass (No. 1783) is a diuretic or depurative, or 
is effective in the treatment of affections of the bronchial tubes or 
lungs, or that it is of any value in the treatment of gravel or stones 
in the kidney or bladder; 

(20) That Ladies Slipper (No. 830) is a nervine or antispasmodic, 
or effective in the treatment or relief of hysteria, nervous diseases, head- 
ache, neuralgia, or female weaknesses, or that it allays pain or induces 
sleep; 

(2p) That Licorice (No. 1077) is a pectoral, or that it is effective in 
the treatment of bronchial irritations; 

(2q) That Lavender (No. 1310) is a pectoral; 

(2r) That Lovage (No. 1350) is a stimulant or emmenagogue or that 
it is of value in the treatment of febrile affections or stomach dis- 


orders; 
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(2s) That Liverwort (No. 1145) is a pectoral, or hepatic, or a rem- 
_edy for liver complaints; 

(2t) That Lungwort (No. 1854) is a pectoral, or is of value in the 
treatment of affections of the lungs or air passages, or that it will re- 
lieve inflamed conditions or colds; 

(2w) That Linden (No. 2317) is an anodyne or anti-spasmodie, that 
it will remove phlegm from the stomach, quiet the nerves, or relieve 
cramps, or that it is effective in the treatment of colds or coughs; 

(2v) That Maiden Hair (No. 68) is a pectoral, or effective in the 
treatment of throat affections or bronchial disorders; 

(2) That Marshmallow (No. 120) is effective in the treatment of 
bronchitis, or any diseases of the urinary organs, kidneys or bladder ; 

(2v) That Matico (No. 259) is a stimulant or vulnerary, or is of 
value in the treatment of leucorrhea, gonorrhea, piles, chronic mucous 
discharges, bleeding from the lungs, or dysentery ; 

(2y) That Marigold (No. 460) is a vulnerary, discutient, or stimu- 
lant, that it is of value in the treatment of chronic ulcers or varicose 
veins, or that given internally, it will prevent suppuration ; 

(22) That Motherwort (No. 1826) is an emmenagogue or nervine, 
that it is of value in the treatment of female weakness, as a tonic to 
the generative organs, or in allaying nervous irritability, that it pro- 
motes the flow of menses, or that it is a tonic for heart diseases; 

(3a) That Mandrake (No. 1764) is an effective chologogue or em- 
menagogue, that it has any influence on “lazy action of liver,” or is 
effective in the treatment of rheumatism or intestinal worms; 

(36) That Mullein (No. 2400) is a pectoral or anodyne, or is effec- 
tive in the treatment of coughs, or catarrhal conditions of the throat 
or lungs; 

(3c) That Mistletoe (No. 2437) is an anti-spasmodic or nervine, 
is of value in the treatment of high blood pressure, or that it will 
check excessive menstrual flow or relieve spasms or pains encountered 
during the menstrual period; 

(3d) That Nettle (No. 2363) is a diuretic or pectoral or of value in 
the treatment of diarrhea, piles, dysentary, hemorrhage, or gravel; 
(3e) That Oregon Grape (No. 360) is effective in the treatment of 
jaundice, sluggishness of the liver, rheumatic conditions, skin diseases ; 
pimples, or boils, or that it increases the power of the digestive organs 
or aids assimilation of foods; 

(3f) That Oak (No. 1189) is a diuretic; 

(3g) That Pleurisy (No. 298) is a diuretic, or a remedy for pleurisy, 
catarrhal conditions of the lungs or throat, or coughs, or that it has a 
beneficial effect in indigestion; 
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(3h) That Princess Pine (No. 599) is effective in the treatment 
of disorders of the urinary organs, for catarrhal conditions of the 
kidney or bladder, or that it will reduce uric acid or remove deposits 
of stones and gravel; 

(3¢) That Pennyroyal (No. 1121) is of value in the treatment of 
stomach disorders, that it will stimulate menstrual flow or relieve 
cramps due to st uppressed menstruation or that it is effective in the 
treatment of colds; 

(37) That Peppermint (No. 1476) aids digestion, relieves spasms, 
or has a beneficial effect on the nervous system; and heart; 

(3k) That Poke (No. 1715) is a deobstruent, antisyphilitic or anti- 
scorbutic, that it regulates the liver or bowels or cleans the blood, or 
that it is of any value in rheumatic conditions or skin affections; 

(31) That Plantain (No. 1749) is a diuretic, antiseptic, or anti- 
syphilitic, will relieve coughs, bronchitis, hoarseness or catarrhal con- 
ditions of the bronchial tubes or lungs, or that it will have a favorable 
infiuence upon badly healing ulcers or sores or inflamed eyes or 
muscles ; 

(3m) That Psyllium (No. 1751) is effective in the treatment of 
ulcers of the stomach or rectal congestion ; 

(3n) That Poly Pody (No. 1797) is a chologogue or is of value in 
the treatment of coughs, consumption or chest diseases ; 

(30) That Pansy (No. 3426) is a pectoral, discutient or vulnerary, 
or that it is of value in the treatment of blood disorders, catarrhal 
affections, cutaneous eruptions, convulsions in asthma or epilepsy; 

(3p) That Prickly Ash (No. 2453) is a stimulant or of value in the 
treatment of rheumatism or skin diseases; 

(3q) That Quince (No. 816) is an opthalmicum, or of value in the 
treatment of gonorrhea, dysentary, diarrhea or eye diseases ; 

(3r) That Quassia Chips (No. 2152) is a febrifuge, or of value 
in the treatment of dyspepsia or debility of the digestive apparatus; 

(3s) That Queen of the Meadow (No. 2214) is a diuretic or stimu- 
lant, or of value in the treatment of gravel, stone in the bladder, or 
affections of the kidneys or urinary organs; 

(3¢) That Unicorn (No. 95) is of value in the treatment of female 
complaints, or that it is a female tonic, or sete it is effective in the 
treatment of debility; 

(3u) That Uva Ursi (No. 240) is a nephritic, or of value in the 
treatment of diseases of the urinary tract or is a solvent for stones in 
the kidney or bladder, or will eliminate the uric acid from the blood, 
or that it is of value in the treatment of rheumatism or diseases arising 
from an accumulation of acids or waste products in the system ; 
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($v) That Roman Chamomile (No. 205) is a stimulant or remedy 
for hysterical or nervous affections in women or for toothache, earache, 
or neuralgia; 

(3w) That Rhubarb (No. 1926) is a vulnerary, that it will incite the 
activity of the stomach or liver, or act as a stomach tonic; 

(Sa) That Rosemary (No. 1964) is a stimulant or emmenagogue, or 
that it will aid digestion, check fermentation, or be effective as a treat- 
ment for diseases of the stomach or heart or for dropsical conditions. 

(3y) That Raspberry (No. 1974) is a stimulant, or is of value in 
cases of sore mouth, cancer of the throat, ulcers, or wounds, or that 
its use by pregnant women will give strength or render parturition 
easily or speedly ; 

(32) That Rue (No. 1998) is an emmenagogue, or is of value in 
the treatment of nervous disturbances due to female irregularities or 
that it will relieve cramps due to nervous indigestion ; 

(4a) That Sweet Flag (No. 60) is a vulnerary, will strengthen the 
digestive organs, aid digestion, prevent the formation of gases or acids 
in the stomach or bowels, or that it is a stomach remedy ; 

(46) That Southernwood (No. 261) is a deobstruent or that it 
promotes the flow of the menses; 

(4c) That Sheperds Purse (No. 491) checks excessive menstrual flow 
or arrests bleeding from the lungs, stomach, or bowels; 

(4d) That Saffron (No. 509) is a diuretic, or is effective in the treat- 
ment of children’s and infants’ diseases, measles, fevers, or eruptive 
skin complaints, or that it restores menstrual flow; 

(4e) That Stone Root (No. 690) is a remedy for gravel, stone in 
the bladder, or piles; 

(4f) That Solomon Seal (No. 709) is effective in the treatment of 
female weakness, pulmonary complaints, consumption or bleeding of 
the lungs; 

(4g) That Scouring Rush (No. 913) is a diuretic or beneficial in 
the treatment of dropsy, gravel, kidney affections, acidity of the 
stomach, or dyspepsia; 

(4h) That Strawberry (No. 1005) cleanses the blood or alkalizes 
the system ; 

(44) That Sea Wrack (No. 1017) is effective in the treatment of 
obesity or diseases of the kidneys; 

(47) That St. Johnswort (No. 1191) is a nervine or that it has a 
beneficial effect on the nervous system, urinary organs, or liver, or 
that it is effective in the treatment of bed wetting or weakness of the 
bladder ; 

(44) That Star Anise (No. 1208) isa stimulant; 
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(4) That Spearmint (No. 1479) is an antispasmodic, stimulant or 
diuretic, or that it is of value in the treatment of infants’ diseases; 

(4m) That Spikenard (No. 1559) is a stimulant or pectoral, or is 
of value in the treatment of rheumatic, pulmonary, syphilitic or cuta- 
neous disorders; 

(4n) That Sweet Marjoram (No. 1618) is an emmenagogue or of 
value when applied to sprains; 

(40) That Smart Weed (No. 1789) is effective in the treatment 
of obstructions of the menses or amenorrhea; 

(4p) That Silverweed (No. 1807) is effective in the treatment of 
cramps or jaundice; 

(4¢) That Sandalwood (No. 2048) is a stimulant, or is of value in 
the treatment of chronic mucous affections or inflammation of the 
bladder, gonorrhea, or other urinary diseases; 

(47) That Sage (No. 2030) is an aphrodisiac or antiphlogistic, that 
it is a remedy for gas in the stomach or bowels, or for the removal of 
slime from the stomach, bronchial tubes, or lungs, or that it affords 
quick relief from inflammation, soreness, or ulceration of the throat 
or mouth; 

(4s) That Soapwort (No. 2052) is a remedy for venereal diseases, 
scrofula, or diseases generally ; 

(4¢) That Sassafras (No. 2061) purifies the blood in skin diseases 
or rheumatism or has tonic properties; 

(4u) That Sculcap (No. 2097) is a nervine or anti-spasmodic, has a 
beneficial influence on the nervous system, or is of benefit in cases of 
nervous weakness, wakefulness or restlessness ; 

(4v) That Sarsaparilla (No. 2170) is a diuretic or anti-syphilitic, 
is a blood purifier, or is effective in the treatment of skin diseases, 
rheumatism, scrofula, or diseases due to impurities in the system; 

(4w) That Speedwell (No. 2412) is a diuretic or will clean up the 
blood or tone up the system ; 

(4z) That Saw Palmetto (No. 2518) is a stimulant or is effective 
in the treatment of wasting diseases, or that it has any effect on gland- 
ular tissues or that it will increase flesh or build strength ; 

(4y) That Tormentil (No, 1814) is a febrifuge or a remedy for 
diarrhea, hemorrhages, leucorrhea, vaginal catarrh or inflammations; 

(42) That Tansy (No. 2264) is an emmenagogue or vulnerary or of 
value in treating female disorders such as hysteria, nausea or kidney 
weakness ; 

(5a) That Thyme (No. 2311) is an emmenagogue or anti-spasmodic, 
or that it will have a favorable influence upon convulsive coughs, 


whooping cough, catarrh or sore throat ; 
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(5b) That Virginia Snakeroot (No. 253) is a stimulant or febri- 
fuge, or is of value in the treatment of fever, pneuinonia, rheumatism 
or dyspepsia $ 

(5c) That Valerian (No. 2388) is an anodyne or anti-spasmodic, or 
is a remedy for nervous disorders, stomach troubles, sleeplessness, 
headaches, or other disturbances due to nervousness ; 

(5d) That Vervain (No. 2403) is a febrifuge, emmenagogue or vul- 
nerary or is of value in the treatment of liver complaints, indigestion, 
suppressed menstruation, or epileptic attacks; 

(Se) That Violet (No. 2482) is a lithotripic, has blood cleansing 
properties, or that it is an effective treatment for coughs or colds; 

(Sf) That Wormwood (No. 262) is a febrifuge, promotes the flow 
of bile in jaundice or other liver complaints, that it is of value in the 
treatment of fevers or diarrhea, or that its action is powerful; 

(Sg) That Wild Plum (No. 136) is of value in the treatment of 
asthma 5 

(5h) That Wahoo (No. 950) stimulates the action of the stomach 
or liver or causes a flow of bile, that it regulates the bowels, or that it is 
of value in the treatment of dropsy ; 

(5+) That Wintergreen (No. 1042) is a stimulant, emmenagogue or 
remedy for rheumatism ; 

(67) That Witch Hazel (No. 1119) 1s effective in female complaints, 
valuable in checking internal or external hemorrhages, or in the treat- 
ment of piles or varicose veins; 

(5k) That Walnut (No. 1253) is effective in the treatment of herpes, 
eczema, scrofula, syphilis, diabetes, skin eruptions, or ulcers; 

(5l) That Wild Marjoram (No. 1620) is a stimulant or emmena- 
gogue, or that it promotes the menstrual flow when suppressed by 
cold; 

(5m) That White Pine (No. 1727) is of any value in the treatment 
of colds or chest diseases generally, or for croup, bronchitis, laryngitis, 
sore throat, or tonsilitis in excess of some limited value in the relief of 
coughs due to minor throat irritations; 

(5n) That Water Pepper (No. 1786) is an antiseptic, or that it 
removes gravel or stones in the bladder, or that it is effective for sup- 
pression of the urine or irritation caused by increased uric acid; 

(50) That Wild Red Cherry (No. 1836) is a tonic in convalescents 
from fever, or is a remedy for catarrhal affections, consumption, 
nervous coughs, whooping cough, or dyspepsia ; 

(5p) That Yarrow (No. 38) is a diuretic or vulnerary, that it is 
a remedy for menstrual irregularities, hemorrhoids, catarrhal condi- 
tions of the stomach or sluggishness of the liver, that it will have a 
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beneficial effect in nervous conditions of the heart, or in colds or fevers, 
or that it purifies the blood; 

(5g) That Yerba Santa (No. 924) is effective in the treatment of 
bronchitis, asthma, consumption or similar catarrhal affections; 

(57) That Yellow Dock (No. 1989) is a depurative or antiscorbutic, 
that it is effective in the treatment of diseases due to impurities of 
the blood or for skin eruptions, eczema, pimples, boils or rheumatic or 
scrofulous conditions, or that it will enrich the blood; 

(5s) That Arkomate has any therapeutic value in excess of a caf- 
fein stimulant and diuretic; 

(6¢) That Arkojanka-Tenfold Roots relieve stomach disorders. 

Arko Herbs, Inc., further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (June 26, 1947.) 
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SYLLABUS 


Arrangements between an association organized under the Webb-Pomerene 
Export Trade Act, and nonmembers, whereby prices, terms, and conditions of 
sale for the nonmember’s product in foreign commerce are agreed upon, raise 
the question as to whether there is effectuated an illegal agreement under 
the Sherman Act, which prohibits contracts in restraint of foreign commerce, 
except such as may be entered into by and among members of such an export 
trade association, organized and acting under the provisions of said Export 
Trade Act. And while a voluntary arrangement of such a character, as 
among the members, may be said to be validated by the exemptions of said 
Webb-Pomerene Act, it is not considered that nonmembers may deal in such 
manner without offending against the Sherman Act, since they become 
parties to price fixing agreements, illegal per se, without having qualified 
for the statutory protection of said Export Trade law. 


As regards policy on sales to others for export, of an association organized under 
the Webb-Pomerene Export Trade Act, it cannot be said that said law re- 
quires such an association to employ sales agents which it does not want or to 
recognize agents of foreign customers with whom it has already established 
relations through its own agents, or with whom it already dealt directly. 


Where an association organized in 1922, under the Webb-Pomerene Export Trade 
Act, by three corporations producing sulfur—one of which later withdrew— 
engaged in the sale in export trade, except to Canada, Cuba, and Newfound- 
land, of all crude sulfur of its member stockholders for which it could secure 
orders (which it allocated among the same in proportion to their sharehold- 
ings, fixing the price and invoicing the buyer, receiving the payment and 
remitting it to the shipping member less expenses of operation, with the 
member loading and shipping at its own expense) ; and which was the subject 
of a proceeding under the act referred to, directing the Commission, when it 
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(a) 


(d) 


(c) 
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has reason to believe that such an association, or any agreement made or 
act done thereby, is in restraint of trade within the United States, or in 
restraint of the export trade of any domestic competitor thereof, or that 
it, either in the United States or elsewhere, has entered into any agreement, 
understanding, or conspiracy, or done any act which artificially or inten- 
tionally enhances or depresses prices within the United States of commod- 
ities concerned, or substantially lessens competition or otherwise restrains 
trade therein, to investigate as therein set out the alleged violations of law— 
Undertook, as a part of agreements entered into by it with an Italian or- 
ganization of Sicilian sulfur producers, and, later, after its dissolution by 
the Government, with a second compulsory sales agency which, created by 
Royal decree, included both Sicilian and mainland producers, to deduct 
from its tonnage quota of shipments of American sulfur for export, cer- 
tain shipments of sulfur from the United States made by or through Ameri- 
can producers, who were not included among its stockholders or members ; 
and thereby entered into a commitment, with its unlimited guaranty in 
favor of the Italian producers—which, in effect, penalized it for any ex- 
portation of American sulfur by nonmember domestic competitors from the 
mines they were then operating, and provided the basis for a policy (even 
if not adopted), of preventing if possible, exportation of sulfur by non- 
member domestic competitors from their mines—capacity and tendency of 
which was to narrow the market for American exports by decreasing that 
left open not only to the association, but also to nonmember producers as well ; 
Undertook, as a part of or as incident to their agreement and arrangement, 
to guarantee the Italian organization the right to sell a specified minimum 
tonnage of sulfur in a certain designated period, on a priority basis over 
and above the tonnage to be sold by it in said territory during the same pe- 
riod, as a result of the Italians’ concern over shipments by two American 
nonmembers, and in order to avoid separate negotiation thereon by the 
former; capacity and tendency of which unilaterial guaranty—notwith- 
standing its apparent failure to restrict exports by such nonmembers, in 
view of the size of the market—might have been to narrow the market for 
American exports by decreasing that left open, not only to the association, 
but also to nonmember producers as well; 

Agreed, as aforesaid, that shipments of manufactured sulfur from the United 
States made by or through American exporters should be deducted from 
the tonnage quota of export shipments of crude sulfur made by the associa- 
tion, with capacity and tendency—notwithstanding lack of evidence of any 
restraint on tonnage sold to the manufactured sulfur industry in the United 
States by the association or its members, largest domestic suppliers of 
crude—so to restrain, in that sale of the crude in export trade through the 
association and under agreements as herein concerned was more profitable 
to the member companies than sale thereof domestically for such manufac- 
ture, in which they did not engage, and such sale to such manufacturers, in 
excess of their domestic sales needs might result in increase in exportation 
of the manufactured product, with corresponding loss to the association and 
its members in the more profitable export tonnage of the crude; 


(d) Entered into provisions, under the aforesaid agreement, whereby the parties 


phere were to maintain the status quo in the manufactured surfur industry 
in the trade territories to which the agreement applied, and to do nothing 
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which would encourage any alteration in the competitive trade situation 
in said industry in said trade areas; and, in accordance therewith, refused 
to sell to buyers in the French market, including Tunisia and Algeria, 
other than certain refiners who were already established therein, and who, 
prior to 1931, with about 80 percent of the refined sulfur business under 
their control, operated under agreements which fixed prices and sales quotas, 
and dominated their industry (productive capacity of which exceeded the 
demand) ; cooperated with said refiners, principal joint market of it and 
the Italians, in attempting to prevent the entry therein of new customers 
for crude sulfur and, as a consequence, new competition, and particularly 
so after certain agreements and understandings incident to the settlement 
of a severe price and tonnage war between said French refiners (result of 
Italian investment in certain small French refiners, sale of crude at prices 
below those then established hereunder, and consequent disruption of the 
equilibrium theretofore established) ; and, in said connection, gave a share 
in the market to two nonmember domestic competitors in return for agree- 
ments relative to price and the withholding of further shipments, or for 
other desired undertakings, or diverted their sulfur elsewhere to keep it 
out of France; 

With the result that it thereby participated in a scheme which was 

calculated to freeze the number of outlets for American crude sulfur in 
France, and to prevent the increase of sources from which might have come 
an increased demand, and its activities and agreements—notwithstanding 
the fact said two nonmembers apparently had no complaint to register with 
respect to the aforesaid transactions insofar as they affected them—had 
a tendency to effect, with the Italians, a tie-up of the available buyers, 
and to prevent the entry of new purchasers into the market, and thus limit 
the number of potential customers who might have sought to buy sulfur 
from said nonmember domestic producers; 
Entered into an agreement with a leading Norwegian sulfur producer, which 
(1) had perfected and patented a process for producing elemental sulfur 
from pyrites; (2) had entered into a certain exclusive private patent agree- 
ment with respect thereto, with an association member, under which said 
producer was not to export sulfur produced thereunder to the Americas, 
Australasia, and New Zealand, and said member was not to export such 
sulfur to any other countries; (3) was an important, if not dominant 
figure, in the low-priced sulfur markets in the Scandinavian countries, with 
their strong competition from the Finnish Government pyrites; and with 
which (4) said association had theretofore, over a number of years, entered 
into various agreements and arrangements, planned through allocations 
of tonnage, subsidies, limitation of plant expansion, and otherwise to save 
the Scandinavian markets for elemental sulfur, keep said producer from 
invading the association’s best Huropean markets, England and France, 
and prevent the loss by the association of the British and French markets 
or the development of a general price war in Europe; 

Whereby, among other things, sales in the joint territory arranged for in 
said agreement, namely, Europe, Asia and Africa and the adjacent islands, 
were divided, one-third to said Norwegian producer, and two-thirds to the 
association; said producer agreed not to license to others the use of said 
process, nor to assist others in the development and use thereof, except as 
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(9) 


(nh) 
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it was already committed; said producer agreed, as far as practicable, to 
confine sales of its sulfur to Scandinavia and the Baltic countries, and re- 
served the right—which it failed to exercise—in case of nonmember Ameri- 
can producers shipping into the joint territory, to cancel the agreement ; 
and it was recognized that it might be desirable to secure certain patents 
in said joint territory which might have a potential value in the production 
of sulfur therein, in which event any such patents were to be acquired jointly, 
two-thirds to be paid by it and one-third by said producer, with title vested 
in a susidiary of the latter, which was prohibited from issuing licenses for 
the use thereof without the consent of both parties ; 

And under which provisions the association, called upon by said producer 
to participate in the purchase of certain Norwegian patents for the produc- 
tion of elemental sulfur from pyrites—which latter apparently desired to 
buy for fear the Norwegian Government might undertake to develop them 
and compete with it and other sellers of elemental sulfur in Norway—con- 


tributed about $35,000 as its part, but, being in doubt about the propriety 


of its owning patents, refused to take title or exercise beneficial ownership 
with respect thereto, development of which was thereupon stopped ; 

With result that such acquisition, apparently not for use but for nonuse, 
and which could have grown into a beneficial interest in patents involved, had 
the effect of preventing their use or development for the production of sulfur ; 
Entered into understandings and agreements with American producer com- 
petitors who were not regularly admitted and recognized members, whereby 
they or the association agreed not to sell sulfur in certain foreign markets 
or to sell only at agreed or noncompetitive prices and terms, or to refrain 
from competing with each other in export trade therein; and whereby, more 
particularly, said agreements with such nonmember domestic competitors 
limited their total annual exports, fixed export quotas, prescribed destina- 
tions for exports, designated foreign markets, fixed export prices, and pre- 
scribed export prices to be quoted by said competitors, and secured agree- 
ments from them not to compete; in violation of the Sherman Act which 
prohibits contracts in restraint of foreign commerce, except as entered into 
by and among members of an association organized under the Webb Export 
Trade Act, and acting under the provisions thereof ; 

Handled, marketed, sold, and disposed of sulfur, incident to arrangements and 
agreements entered into with nonmember producers, or otherwise, for 
American producers who were not regularly admitted and recognized mem- 
bers of its said association; and 

While seasonably filing the Italian agreements concerned, as well as the 
agreement with a Norwegian producer, and certain agreements with two 
nonmember domestic competitors, in addition to its organization papers and 
all annual reports, as required by law and called for by the Commission, 
and showing a willingness to file all documents required or requested, failed, 
nevertheless, to file certain supplements and amendments to the Italian 
agreements, certain agreements with the French refineries, as involved in 
the proceeding, and certain agreements with one of said domestic nonmember 
competitors, which it had considered as being sales agreements or as not 
within the scope of the information required to be filed by the statute or 
requested by the Commission in its annual report forms: 


Held, That certain agreements made and acts done by said association, as here- 


inbefore indicated, may have been in violation of law: and 
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Recommended, Pursuant to said act authorizing the Commission in such cases 


(1) 


(2) 


(3) 


(4) 
(5) 


to make recommendations for the readjustment of the business of such as- 
sociations in order that they may thereafter maintain their organizations 
and manage and conduct their businesses in accordance with law, that said 
association, in the future— 

Refrain from formulating, promoting, or participating in any plan, pro- 
gram, or agreement continuing or entering into provisions such as those in 
aforesaid Italian agreements— 

(a) Binding it to deduct from its tonnage quota of shipments of American 
sulfur for export, shipments made by or through nonmembers; 

(0) Guaranteeing the Italian sales agency the right to sell a specified 
minimum tonnage in a designated period on a priority basis over and above 
that to be sold by the association in said territory during the same period; 

(c) Requiring that shipments of manufactured sulfur from the United 
States be deducted from the tonnage quota of export shipments of crude 
sulfur made by the association ; 

(d) Requiring that the parties maintain the status quo in the manufac- 
tured sulfur industry in the trade territories to which the agreements apply 
and do nothing to encourage any alteration in the competitive trade situa- 
tion therein ; 

Refrain from formulating or participating in any plan, program or agree- 
ment, such as that with aforesaid Norwegian producer, providing that the 
association acquire or control or participate in the acquisition or control of 
any share in patents or processes useful for, or capable of being 
used in connection with, the production of sulfur for commercial purposes, 
and refrain from obligating itself financially or otherwise in any such 
understanding ; 

Refrain from entering into any understanding or agreement with American 
nonmember producers whereby said nonmembers or the Association agree not 
to sell sulfur in certain foreign markets, or to sell only at agreed or noncom- 
petitive prices and terms, or to refrain from competing with each other in 
export trade; 

Cease and desist from selling, handling, marketing, or disposing of sulfur for 
the account of any American nonproducer ; and 

Seasonably file with the Commission all information required by the Export 
Trade Act to be filed annually, and furnish all information and documentary 
evidence requested or required by the Commission pursuant to such act, 
whether called for by report forms, by questionnaires or communications, by 
personal visitation or otherwise; and 


Ordered, That the association file within 30 days a report stating whether it 


has elected to comply with such recommendations, and if so, the manner in 
which it has so complied. 


In said proceeding, as respects the question of curtailment of prodiction, the Com- 


mission concluded, after an objective consideration of all the evidence on 
the subject—including a certain message incident to negotiations between 
the associations and the Italians, testimony introduced with respect thereto, 
failure of the record to show any association interest at any time in the 
volume, methods, or facilities for production of sulfur in this country, or 
the exercise by it of any voice or control in such matters, and the generally 
upward trend of production since 1924, except for the years 1932 and 1933 
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(explained by the accumulation of inventories, the business depression, ex- 
haustion of mines, and production difficulties), and including the assertedly 
small part played by the cost of sulfur in the cost of the finished article as 
respects any substantial increase in demand as a result of a reduction in 
price—that there was no ground for a finding that the association had for- 
mulated or participated in any plan or agreement to curtail the production 
of sulfur in this country; and the Commission further, in said connection, 
found no evidence of an agreement so to do between two nonmember domes- 
tie competitors. 


In said proceeding, as respects said association’s policy on sales to others for 
export, it appeared that its bylaws provide that all exports of crude sulfur, 
except to Canada, Newfoundland, and Cuba, made for the account of the 
members, shall be made only through it; that members are required to turn 
over all orders for export to it; that there is a penalty clause to enforce such 
provisions; that in this country all sulfur exports have always been handled 
by the producers themselves, and that there never have been any crude sulfur 
exporters, i. e., traders buying sulfur on their own account and reselling in 
export trade; and that an examination of inquiries received by the association 
by those ostensibly seeking to act as domestic purchasing agents or brokers 
for foreign buyers shows that such inquiries emanated either from agents 
of foreign buyers or intermediaries who hoped to become such agents; that, 
apparently, in no case was the author of the inquiry seeking to purchase out- 
right for resale in export; that said inquiries represented, in effect, efforts 
on the part of said middlemen to act as agents or brokers for both buyer and 
seller; and that refusals to quote were based on a variety of grounds, and 
apparently not arbitrary ; and, such being the case, it could not be said that 
the law in question requires an association thereunder to employ sales agents 
which it does not want or to recognize agents of foreign customers with whom 
it has already established relations through its own agents, or with whom it 
already dealt directly. 


Before Mr. W. W. Sheppard, trial examiner. 

Mr. Frank Hier for the Commission. 

Mr. James T. Kilbreth, of New York City, for Sulphur Export Corp. 

Mr. Thomas R. Vaughan, of New York City, for Freeport Sulphur 
Co. 

Mr. Richard T. Fleming, of New York City, for Texas Gulf Sulphur 
Co. 


Revort or INVESTIGATION 
I. THE PROCEEDINGS 


Under the provisions of the act of Congress approved April 10, 
1918 (40 Stat. 516; 15 U. S. C. A. 61-65), commonly known as the 
Webb-Pomerene Act, the Federal Trade Commission, on March 3, 
1945, issued its notice of and summons to appear at an investigation 
of the Sulphur Export Corp., its officers and directors as named 
above, setting forth therein that the Commission had reason to believe 
that certain agreements made and acts done by the above-named 
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parties may be in violation of law as more particularly set out in 
the bill of particulars thereto attached. 

Thereafter, hearings were held before a trial examiner appointed 
for the purpose by the Commission, at Washington, D. C., on April 
10, 11, 12, and 18, at New Orleans, La., on April 24 and 25, and at New 
York City on May 28 and 29, 1945, at which sworn testimony and 
documentary evidence were received in evidence. 

All parties summoned were requested and permitted to make such 
statements for the record and to submit such information to the 
Commission as they desired to offer, in addition to evidence and exhib- 
its presented therein by the attorney for the Commission. The inves- 
tigation was conducted entirely by counsel for the Commission before 
a trial examiner as an ex parte proceeding, and such parties and their 
counsel were not permitted to make objection to the introduction of 
evidence or to examine or cross-examine witnesses except by the sug- 
gestion of questions to counsel of the Commission. 

The investigation was closed by the trial examiner on May 29, 
1945, and thereafter a transcript of all the testimony and all of the 
exhibits were filed with the Commission. And the Commission, hav- 
ing examined and analyzed the record, makes this its report on said 
investigation : 

II, THE ASSOCIATION 


A. Description of organization 


Sulphur Export Corp. (hereinafter sometimes referred to as “Sul- 
exco”) is a Delaware corporation chartered October 22, 1922, for the 
express purpose of operating under the Webb-Pomerene Act, with 
resident office at 19-21 Dover Green, Dover, Del., and resident agent, 
the United States Corporation Co. Its principal office, from which 
all of its export business is conducted, is in the Graybar Building, 
420 Lexington Avenue, New York City. 

It has, since its organization, engaged in the sale in export trade 
of all crude sulfur, except to Canada, Cuba, and Newfoundland, of 
its member stockholders, for which it could secure orders, allocating 
the latter when received among its members in proportion to their 
shareholdings, receiving the payment and remitting same to the ship- 
ping member, less expenses of operation. Sulexco fixes the price 
and invoices the buyer, but the member loads and ships at its own 
expense. Under the bylaws, no member may export directly except 
to the countries mentioned above.” 


1 Hxhibit 10 a-i. 
2 Bxhibit 11 a-i; 12a; 13 a—c; transcript 219-221, 981-982. 
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B. Officers and directors 


Officers, since organization, have been Clarence A. Snider, president, 
James T. Kilbreth, secretary and counsel, and Charles W. Kemmler, 
Jr., treasurer. S. Magnus Swenson was a vice president until about 
1930 and since that time Wilber Judson has been a vice president. 
Martin B. Gentry has also been a vice president since 1941. All of 
the above are residents of New York City, except Wilber Judson, 
who is a resident of Newgulf, Tex. 

Directors since organization, with several exceptions, have been 
officers or directors of the stockholder members. At the time of the 
investigation, Walter H. Aldridge, Wilber Judson, and Henry F. J. 
Knobloch, respectively, were president, vice president, and secretary 
of Texas Gulf Sulphur Co., and Langbourne M. Williams, Jr., David 
M. Goodrich, and Martin B. Gentry, respectively, were president, 
director, and vice president of Freeport Sulphur Co. Clarence A. 
Snider, president of Sulexco, and James T. Kilbreth, secretary of 
Sulexco, are also directors. Under the bylaws of Sulexco, no direc- 
tor need be a stockholder. 


C. Members 


Texas Gulf Sulphur Co. and Freeport Sulphur Co. are now and 
have been members of Sulexco since its organization in 1922. From 
that time until October 1928, Union Sulphur Co. was also a member 
of Sulexco and during that period that company held 3714 percent 
of the membership stock, and Texas Gulf Sulphur Co. and Freeport 
Sulphur Co. each held 3114 percent. Since October 1928, Texas Gulf 
Sulphur Co. and Freeport Sulphur Co. have each held 50 percent of 
such stock. 


D. Former members 


Union Sulphur Co. was a member of Sulexco from its organization 
in 1922 until October 1928, at which time it withdrew from the asso- 
ciation and sold its stock in equal shares to the two remaining mem- 
bers of Sulexco. Union Sulphur Co. exported sulfur directly to its 
European subsidiaries during 1929 and 1930, at which time its stocks 
became exhausted. Union Sulphur Co. is still in existence as a corp- 
oration but it no longer produces or deals in sulfur. 


EL. Nonmember American producers 


Duval Texas Sulphur Co. began the production of sulfur in 1928 
and made its first export sales in 1929. 
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Jefferson Lake Oil Co., Inc., began production in October of 1932 
and made its first export sales in 1933. The name of this company 
was changed to Jefferson Lake Sulphur Co., Inc., on February 8, 1940. 
Such company is generally referred to in this report by the latter 
name. 

There have also been a few producers of surface deposits in the 
western part of the United States. Production from these deposits 
has been erratic and the tonnages produced have been small. 

None of the foregoing producers have ever been a member or stock- 
holder of Sulexco. 


III. THE SULFUR INDUSTRY 
A. Description of Product 


Sulfur is an element which may be obtained from many competi- 
tive sources. It is available to industry in its elemental or native state 
and also available in combination with other elements in the form of 
sulfides or sulfates. The term “sulfur” applies equally to that element 
whatever its source. Basically, sulfur is available in all major con- 
suming areas in four forms: 

1. As elemental sulfur. Sulfur in this form is obtained from 
deposits of the salt-dome type found in Texas and Louisiana, from 
deposits such as those found in Sicily and Italy, from volcanic deposits 
and from mineral springs. Elemental sulfur may also be obtained 
by the treatment of pyrites (metallic sulfides) and by recovery from 
smelter gases and natural gases. 

2. As pyrités, a metallic sulfide in which sulfur is combined with 
iron, copper, zinc, lead, or other metals. 

3. As a by-product, in the form of sulfur gases released in smelting 
operations, petroleum refining, coke manufacture, etc. 

4. As achemical compound, obtained as a byproduct of the chemical 
treatment of such sulfate minerals as a gypsum and barytes. 

In any consideration of the competition among the various sources 
of sulfur it must not be forgotten that from the earliest day and in 
over 80 percent of the uses of sulfur, the consumer has required, not 
the chemical element sulfur, but a compound, sulfur dioxide. As a 
consequence, industry has available and employs any sulfur-bearing 
material from which sulfur dioxide can be simply and cheaply pro- 
duced. All of the competitive forms in which sulfur is available can 
be used for this purpose. In the world markets the major portion of 
the sulfur used in industry comes from sources other than elemental 
sulfur—over half the market normally being supplied by pyrites. 
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All of the various forms of sulfur are found in the United States, 
although the production of elemental sulfur from salt dome deposits 
is the most important domestic source. It is only the mined native, 
elemental sulfur in bulk, unground, and unrefined, which Sulexco 
members produced and Sulexco exported.* 


B. The occurrence of elemental sulfur deposits in the United States 


Although volcanic or mineral spring deposits of native sulfur are 
found in the Rocky Mountains, they are small in size and situated in 
isolated locations where production and transportation costs are ex- 
cessive. The aggregate of reserve is substantial, but none of these 
has been of commercial significance.*| The native sulfur with which 
we are here concerned as an export commodity is found in cap-rock 
structures overlying some of the salt domes in the geologic formations 
on the Gulf coast of Louisiana and Texas. There have been about 
160 salt domes discovered in this region. Most of them have cap-rock 
formations, and in many of these cap-rock formations sulfur has been 
found to be present in small amounts. The first sulfur deposit was 
discovered in drilling for oil in 1867, but due to mining difficulties, no 
sulfur was mined until 1894. Since then, despite intensive prospect- 
ing, only 11 deposits have been commercially productive, of which 
5 are still producing.*. Reserve capacity from this field is estimated 
by the Bureau of Mines at 55 years. 


C. Production methods 


Since the native deposits of sulfur on the Gulf coast in this country 
occur between several hundred and 2,500 feet below surface, recovery 
thereof is classified as mining but ordinary methods using shaft and 
drill will not suffice. Numerous attempts to sink shafts in the original 
sulfur mine discovered in 1867 met with disaster, and in 1870 when 
the American Sulphur Co. acquired the property, another attempt to 
reach the deposit by driving a shield likewise failed at a cost of 
over $350,000. In 1890, Herman Frasch began working on a process 
to steam the sulfur out of the ground and was granted his first patents 
the following year. In 1894, he agreed with the American Sulphur 
Co. that his process would be tried out, and if successful, a new com- 
pany would be formed to operate the property. The trial was suffi- 
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ciently successful to demonstrate its feasibility and, in 1896, the Union 
Sulphur Co. was formed.’ 

Crystalline sulfur has a fairly definite melting point at about 240° 
. The Frasch process takes advantage of this fact and fuses the 
sulfur underground by pumping water heated above this temperature 
into the deposit. The melted sulfur, which is almost chemically pure, 
flows away from the gangue and is pumped to the surface, where it 
is allowed to solidify in bins. 

In mining, wells are drilled into the sulfur formation, using rotary 
rigs, like those employed in the petroleum industry. The wells are 
equipped with pipes of various sizes, placed concentrically, and reach 
from the surface of the ground into the sulfur deposit. The system 
may be described as a nest of pipes; a 10-inch or an 8-inch casing 
extends to and rests on the top of the cap rock. Inside this casing a 
pipe of smaller diameter (6-inch) passes below the lower end of the 
casing through the sulfur-bearing strata and rests in the upper por- 
tion of the barren anhydrite. <A still smaller pipe (83-inch) is placed 
inside of the second string and rests cn a collar which seals the annular 
space on the outside of this pipe. The collar is fastened within the 
6-inch pipe and is placed at an elevation slightly above that of the 
bottom of the sulfur-bearing rock. Finally, a 1-inch air pipe inside 
of the 3-inch line extends to a depth somewhat above the collar just 
mentioned. The 6-inch pipe which passes below the casing and is 
set in the barren anhydrite is adequately perforated at two different 
levels, separated by the annular collar, the upper set of holes per- 
mitting the escape of hot water into the sulfur formation, and the 
lower, the entrance of the molten sulfur. 

In “steaming” a well, the hot water passes down the annular space 
inside the 6-inch pipe and is discharged into the porous formation 
near the foot of the well, through the upper set of perforations in that 
pipe. The region through which this water circulates is raised to a 
temperature above the melting point of sulfur. The liquid sulfur 
being heavier than the water, makes its way downward, forming a 
pool around the foot of the well and after entering through the lower 
perforations, rises in the 3-inch pipe. The height to which the sulfur 
rises is the resultant of its specific gravity and the hydrostatic head 
of water in the formation. The molten sulfur may rise from one-half 
to two-thirds of the depth of the well. Compressed air released at the 
bottom of the central 1-inch pipe rises and mixes with the sulfur 
column, the weight of which is reduced by the aerification, thus pro- 
ducing an airlift which raises the liquid sulfur to the surface of the 
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ground. Details of well equipment vary to meet different mining con- 
ditions, but the same general principles are followed in all Frasch 
process operations.° 

The characteristics of the American sulfur mining industry have 
been determined by the nature of the ore deposits and the require- 
ments of production by the Frasch process. The occurrence of the 
ore in only a limited number of cap-rock structures associated with 
salt domes has necessarily restricted the number of operations. There 
have never been more than four companies producing at one time and 
never more than six operations being conducted simultaneously. 
Efficient operation of all but the largest deposits does not permit more 
than one producer to operate on a given deposit. The Frasch process 
requires a large investment in power plants and auxiliary equipment 
and installations and duplication of such facilities on a single deposit 
is not economically justifiable. The cost of plant construction has 
been increased in several instances by the extremely unfavorable 
physical conditions in which some of the deposits have been located. 
In the case of several of the deposits, located away from centers of 
population, it has been necessary for the operators to build towns to 
provide housing and other facilities for their employees. To these 
costs of the physical plant for production from a known deposit must 
be added the preliminary costs of prospecting for sulfur. Even 
when cap rock is known to exist, the chances of sulfur being present 
in commercial quantities are relatively small. In addition to the 
costs of prospecting and the odds against success, there is the risk 
involved in the actual mining of sulfur by the Frasch process. Even 
though sulfur has been found to be present, it has not always been 
possible to obtain its economical recovery. Whether recovery will 
meet expectations cannot be finally determined until after the costs 
of constructing a plant have been incurred and water actually pumped 
into the wells over a considerable period. 

These factors and the occurrence of deposits in only a limited num- 
ber of salt domes with cap-rock structures has necessarily limited 
the number of operations which have never exceeded six at one time. 
Not more than six companies have ever operated. Practically every 
deposit must be operated by just one producer to be efficient.” 


D. Distribution 


Domestic sales from each property are shipped by rail or barge 
from Gulf ports closest to mining operations. Export sales are loaded 
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directly into steamers at Gulf ports and shipped abroad. Domestic 
sales are made by the producing companies’ own sales organizations, 
while all export sales of members of Sulexco, except those to Canada, 
Cuba, and Newfoundland, are made by the latter, although charter- 
ing of vessels, loading, and shipment are made by the producing mem- 
ber. Presently there are, in addition to the producing members, 
Texas Gulf Sulphur Co. and Freeport Sulphur Co., two other non- 
member producing companies, Jefferson Lake Sulphur Co., successor 
to Jefferson Lake Oil Co., with offices at New Orleans, La., and Duval 
Texas Sulphur Co., with offices at Houston, Tex. The mines of Jeffer- 
son Lake Sulphur Co. and Duval Texas Sulphur Co. are in Texas. 
They sell domestically directly and in export through their own 
organizations directly. 


EF. Uses 


The largest single use of sulfur, and one in which all of the com- 
petitive forms of sulfur may enter, is in the manufacture of sulfuric 
acid. For many years this use has probably accounted for two-thirds 
of all of the sulfur consumed in the world. The second largest use of 
sulfur is in making pulp for paper and viscose rayon, fields in which 
all forms of sulfur might be used. Because in these two most impor- 
tant uses, and in others such as bleaching, the element sulfur does not 
enter directly into the process but is used as a compound, sulfur- 
dioxide, any sulfur-bearing material—crude sulfur, pyrites, gases, 
etce.—which will support the combustion which forms the gas can be 
used. In certain other uses of sulfur, elemental sulfur is practically 
a necessity. However, the elemental sulfur may be from any source— 
Frasch process, Italian type, volcanic, extracted from pyrites or re- 
covered from gases. In these latter uses, elemental sulfur may be 
ground or refined in various ways, in which case the products are 
known by the general term of manufactured sulfur. The ground and 
the refined sulfur, known in the trade as commercial flour sulfur and 
flowers of sulfur, respectively, are used for many purposes, includ- 
ing manufacture of rubber goods, fumigants, insecticides, medicines 
and as a dust in orchards and vineyards."" 


IV. WORLD INDUSTRY SITUATION 


A. The period prior to 1900 


Although it was known for centuries that sulfur existed in other 
than its elemental form, the elemental sulfur of Sicily and to a very 
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small extent the volcanic types, provided nearly all sulfur consumed 
until the Nineteeth century. With the first manufacture of sulfuric 
acid in 1736 and the invention of large-scale acid production methods 
in 1746, the mining of sulfur became a commercial enterprise of size. 
Further impetus was given by the development in 1787 of a process for 
large-scale sce ad production of soda ash requiring the use of 
buna acid. This period probably marks the birth of the Sicilian 
sulfur industry, which for nearly 100 years, down to about 1850, had 
a virtual monopoly of the world supply of sulfur in elemental form. 
After 1825, the chemical industry throughout the world expanded at 
a very rapid rate and acid plants appeared in Austria, Germany, Hol- 
land, Belgium, Great Britain, France, Italy, and the United States. 
In 1833, an economical method of obtaining sulfur dioxide from 
pyrites was devised and a gradual switch from elemental sulfur to 
pyrites began, encouraged in part by the high price demanded for 
Sicilian sulfur. Acid makers began to replace outworn plants with 
pyrites-burning equipment so that by 1880, with the exception of the 
United States, the acid industries of the world had largely converted 
from the use of elemental Sicilian sulfur to pyrites.” 

Industrial and agricultural developments, during the nineteenth 
century also opened large world markets both for elemental sulfur 
and acid. 

The discovery of the value of ground sulfur as an insecticide in- 
creased the demand for elemental sulfur, which was the only form in 
which it could be used for that purpose . This helped the Sicilian 
producers to overcome the loss of the major part of the acid market to 
pyrites. Coincidentally, the market for acid was growing as its use 
expanded in the steel and textile industries. The development of a 
method for treating phosphate rock with sulfuric acid to produce 
superphosphate fertilizer about 1840 also greatly accelerated acid 
production. The successful vulcanization of rubber about 1850 and 
the invention of the sulfite process of wood-pulp treatment in 1873, 
together with the development of a technique for the refining of pe- 
troleum through the use of sulfuric acid about 1880, all increased the 
demands for sulfur compounds. World acid production increased 
from 500,000 tons in 1867 to 4,200,000 tons in 1900. These figures 
conver ian to sulfur consumption and allowance for sulfur wasted in 


pr oducing acid from pyrites amount to an increase from 250,000 tons 
in 1867 to 1,800,000 tons in 1900.18 
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At the beginning of the twentieth century, total world consumption 
of sulfur in all forms was around 2,500,000 tons, Great Britain, Ger- 
many, and the United States accounting for approximately 70 percent 
of that total. France, Italy, and Belgium were the other leading con- 
sumer nations. All of these countries, except Italy, were substantial 
importers of native sulfur and, with the exception of Italy and France, 
were very large importers of pyrites. 

About 18 percent of the total sulfur consumed was in the form of 
elemental sulfur, for the supply of which Sicily and Italy were the 
major sources, producing a total in excess of 500,000 tons per annum 
Elemental sulfur was also being produced in very small quantities in 
Japan, Spain, Chile, the United States, and other countries, but none 
of this was exported. Total output of all these countries was not in — 
excess of 50,000 tons, of which Japan contributed 20,000 tons. 

- About 80 percent of the total consumption in 1900 was in the forms 

of pyrites which were being produced in practically all countries of 
industrial importance. Spain produced around 700,000 tons of sulfur 
content, Portugal and France each about 200,000 tons and Germany 
and the United States about 100,000 tons each. Smaller amounts of 
pyrites were produced by Canada, Italy and other countries. 

The remaining consumption of sulfur, amounting to about 2 percent 
of the total, was obtained from the recovery thereof from smelter gases 
in Germany, Great Britain, probably France, and Belgium, and in 
the United States. The latter had at that time three operations for 
the recovery of sulfuric acid from zinc smelter gases." 

United States imports of elemental sulfur in 1900 were 167,712 tons, 
having risen in 20 years from 88,119 tons, and these imports continued 
to increase in size until 1903, when they reached a total of 191,000 
tons. Up until 1904, there were no exports from this country of sulfur 
in any form.* 

Probable apparent consumption of sulfur in all forms in the United 
States in 1903 was about 490,000 tons, composed primarily of imports 
of 191,000 tons of crude sulfur and 190,000 tons (sulfur content) of 
pyrites plus domestic output of 7,000 tons of crude sulfur and 100,000 
tons (sulfur content) of domestic pyrites.** Prices of Sicilian sulfur 
at shipping ports in 1900 were approximately $18 per ton. The 
United States at this time was the chief market for Sicilian produc- 
tion, accounting for approximately 30 percent thereof.” 
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After 1900, with the rapid growth of the chemical industry, the 
world consumption of sulfur increased tremendously. It is estimated 
that consumption rose from 2,500,000 tons in 1900 to 4,000,000 tons in 
1922. The various forms of sulfur shared in the increased demand. 
As an example, native or crude sulfur output rose from 600,000 tons 
in 1900 to 2,000,000 tons in 1922, while production of pyrites increased 
from 1,700,000 tons to 4,500,000. tons. Commercial pyrites contain 
about 45 percent available sulfur. Precise data on the output of other 
forms of sulfur are not available but increases are indicated. 

The First World War saw great increases in the production of 
byproduct acid from smelter gases. In addition, in Germany the 
production of acid from mineral sulfates was perfected. Undoubt- 
edly, other methods of recovery were experimented with during this 
period, but there are no data available as to output. As an indication 
of strides made in producing acid from smelier gases, it is estimated 
that in 1919, 16 percent of all sulfuric acid produced in the United 
States was made from such gases; in 1920, 65 percent of the total 
acid made in Belgium was from this source, and in Germany, prior 
to World War I, 30 furnaces for roasting zinc ore and concurrently 
producing acid were known. Although experiments with the re- 
covery of sulfur in elemental form from metallic sulfides and gases 
during 1900-1922 pointed the way to developments which have since 
become of considerable commercial importance, elemental sulfur from 
byproduct sources was not a major factor in world markets in this 
period.’® 

World pyrite production in this period increased from 1,729,418 
tons to 4,541,989 tons—France, Portugal, and the United States de- 
creasing, but Germany, Italy, Japan, and Norway increasing very 
remarkably.” 

The outstanding development of the early years of the twentieth 
century was the successful development of the Frasch process and 
its use on the sulfur deposites of the Gulf coast of Louisiana and 
Texas. Large-scale production by this process began in 1903 at 
Sulphur Mine in Louisiana and was followed by the production of 
Bryan Mound, Tex., in 1912 and Big Hill, Tex., in 1919. Within the 
9 years succeeding 1903, the United States became the largest pro- 
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ducer of elemental sulfur and has since continued to hold that 
position.” 

Sales by Sicily to the United States declined rapidly after large- 
scale-production commenced in this country in 1903 and their Ameri- 
can sales agency was discontinued entirely in 1912. The striking 
growth of the native sulfur industry in the United States and its 
effect on Sicilian production are illustrated in the following table of 
comparative production figures, which include also production of ele- 
mental sulfur by Japan, Chile, and Spain.” 


United 


Year Italy states Japan Chile Spain Total 

Tons Tons Tons Tons Tons Tons 
aia ee £0 oh 2 al See ou eg Be 545, 005 23, 702 22, 513 3, 504 1, 653 596, 377 
i <ne e Pere a 383, 300 787, 735 53, 692 4, 361 4, 519 1, 233, 608 
ip RA Sk hy ew Sh Ee Ee Ce leis 164, 691 1, 830, 942 34, 095 12, 057 18, 028 2, 054, 817 


Some explanation for this displacement is found in the comparison 
of production methods. The Sicilian industry has always been 
characterized by a large number of small operations (over 800 mines 
in 1906, nearly all producing less than 1,000 tons per year); low 
grade workable deposits (25 to 40 percent), underground operations, 
almost entirely manual; wasteful and ineflicient purifying operations; 
poor management, and political interference.” 

On the contrary, the Frasch process, as briefly described above, 
is almost entirely mechanical and its efficiency is illustrated by pro- 
duction figures of the Union Sulphur Co., as follows: * 


Tons Tons 
OQ 2 a eae ee ee rs HESS in| 5 pee arse ieee peace ee ea 218, 950 
OO ae eo 23, MOZART DOG State 2k PARDEE Ses Sy) TAPER Ae 288, 560 
LOMA Tse Cee Uy fer sere te Geb 80, 142 


Basic patents on this process expired in 1908 and exploitation of 
Gulf-coast deposits followed quickly.” 

The Union Sulphur Co., formed in 1896, pursuant to the agree- 
ment between Frasch and the American Sulphur Co., did not com- 
mence commercial production until 1903. The discovery of oil in 
the immediate neighborhood in 1901 provided a cheap source of fuel 
for the water superheating plant. In the decade following 1903, the 
Union Sulphur Co. took over the American market for brimstone and 
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entered the foreign market in 1904 with its first export sales. In 
1912 Freeport Sulphur Co. began production at Bryan Mound near 
Freeport, Tex., and from 1913 to 1918, the period in which there were 
only these two American producers, Union Sulphur Co. produced 
69 percent and Freeport 31 percent. In 1919 Texas Gulf Sulphur 
Co. began production at Big Hill, Tex., and from then until 1922, 
when Sulexco was formed, during which period the three companies 
were in production, Union Sulphur Co. accounted for 41 percent, 
Freeport Sulphur Co. for 13 percent, and Texas Gulf for 46 percent of 
all elemental sulfur produced in the United States—except for small 
amounts of volcanic sulfur produced.” 

Sicilian costs of production during this period, in spite of cheaper 
labor, were higher than those of the American companies, having 
increased fivefold as a result of the war. Texas Gulf Sulphur Co., 
for instance, had a cost of production less than one-third of that of 
the Sicilians." 

2. Foreign sulfur markets 


Since sulfur is one of the most basic of all industrial raw materials 
there is no industrial country which is not a market for sulfur in one or 
more of its forms.”® During the period prior to the formation of 
Sulexco the principal export markets for American brimstone were as 
follows: 

Great Britain —Great Britain has always been a heavy consumer of 
sulfur because of its important sulfuric acid industry. In 1922 Great 
Britain consumed in the manufacture of acid alone, about 300,000 tons 
of sulfur, of which approximately 60,000 tons were imported as crude 
sulfur. About one-quarter of the acid was made from spent oxide 
and over half was made from pyrites.”® 

France.—For many years France had used sulfur in viniculture 
and in 1920 it was estimated that annual requirements were about 
100,000 tons. Since sulfur in the form of pyrites cannot be used for 
this purpose this figure represents imports of crude sulfur only, most 
of which went to the large number of sulfur refineries located in that 
country.” 

Scandinavia. —The sulfite pulp producers of Scandinavia provided 
an important market for crude sulfur and pyrites. Imports of crude 
sulfur from the United States rose from about 2,100 tons in 1918 to 
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nearly 60,000 tons in 1922, Sweden being the largest importer. Sweden 
and Norway were important producers and consumers of pyrites, the 
latter country shipping most of its export sales to Germany through 
Hamburg. Finland’s imports of sulfur did not grow with its sulfite 
pulp industry because a government-owned pyrites mine not only pro- 
duced considerable sulfur in the form of pyrites and liquid sulfur 
dioxide but encouraged consumers to use its output. 

Australia and New Zealand.—These countries became important 
markets for sulfur and pyrites during the period prior to Sulexco’s 
formation largely due to their growing superphosphate industry. 
Imports of crude sulfur into Australia rose from 23,282 tons in 1912 
to 33,000 tons in 1919. The First World War shut off Sicilian imports 
and Japan became the chief source of supply until about 1920 when 
the United States began to ship through the Panama Canal. Australia 
had no elemental sulfur but was rich in metallic sulfides, the use of 
which was encouraged.” 

Canada.—Canada’s requirements of sulfur increased during this 
period with the expansion of its sulfite pulp industry. Although 
Canada was rich in pyrites deposits and some of the first pulp mills 
used that ore as a source of sulfur, the operators had turned by 1922 
to American crude sulfur. During World War I, Japanese sulfur 
was used in British Columbia, but the establishment of regular vessel 
deliveries through the Panama Canal after the war made it possible 
to ship cargoes from Texas and Louisiana direct. Canada also used 
local pyrites and imported crude sulfur in the manufacture of acid.* 


3. Imports and exports 


As previously noted, there were no exports whatever of sulfur from 
this country until the year 1904, when 3,000 tons were shipped to 
France by the Union Sulphur Co. Imports of crude sulfur alone from 
Sicily had been ranging in the neighborhood of 175,000 tons. From 
exports of none in 1903, and 2,000 tons in 1904, a consistent upward 
trend was maintained until in 1922, 485,664 tons of crude sulfur were 
exported from the United States. Conversely, imports of crude sulfur 
fell from 191,033 tons in 1903 to 269 tons in 1922. This can all be ac- 
counted for by the successful commercial application of the Frasch 
process to the Louisiana and Texas sulfur deposits and reflects the 
loss to the Sicilians of their best market.** There has never been any 
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exports of pyrites from the United States—domestic production being 
far below consumption.* 
4, Competition 


The advent into the world’s markets of the Union Sulphur Co.’s 
production produced repercussions as early as 1904, when its first ex- 
ports were shipped. Sicilians sent a technical committee to Louisiana 
to see for themselves this new competition and to estimate its effect.** 
The Italian Government entered the sulfur trade in 1906 to help its 
Sicilian industry,” by forming a compulsory corporation, Consorzio 
Obligatorio, as a government monopoly of all Sicilian sales. The 
Italian Government proceeded to reduce transportation rates and to 
subsidize sales,* but still that industry lost sales and output, par- 
ticularly in France. Mines were shut down and miners actually starv- 
ing until in July 1907, a conference was held by Consorzio officials 
with Union Sulphur Co., representatives to discuss the Consorzio pro- 
posal to keep United States sulfur out of the European market. The 
Italians demanded that the American sulfur should be kept out of 
Europe, which proposition Union Sulphur Co. officials refused. 
They did, however, enter into a secret preliminary contract November 
1907 *® which provides for joint price fixation in joint world territory, 
allocation of the world market, except Sicily, roughly two-thirds to the 
Sicilians and one-third to the Americans, and providing, further, that 
the Union Sulphur Co. would not export to Sicily. This preliminary 
agreement was succeeded by a final contract in 1908, substantially to 
the same effect. The final agreement was made with the knowledge 
and consent of the United States Department of Commerce. The lat- 
ter contract “ remained in effect until 1913, when it was abrogated by 
the Union Sulphur Co. for the stated reason that New Jersey had 
adopted an antitrust statute. The advent of Freeport Sulphur Co. 
into production the year before and the possibility of competition 
in export from it, unhampered by any such agreement, probably had 
as much to do with this action as anything else. 

These agreements, during their life, did stabilize export prices some- 
what but competitive warfare, nevertheless, actively continued. 
France, a high-priced market for crude sulfur, unable to use pyrites 
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passed an import tax which practically excluded American sulfur. 
Whether this was with the connivance or at the behest of Italian pro- 
ducers is not known. The Union Sulphur Co. immediately retaliated 
by buying and building refineries and storage plants at Cette and Mar- 
seilles and by acquiring storage facilities at Rotterdam, Holland, and 
Hamburg, Germany. By 1914, with the contracts ended and with both 
Freeport Sulphur Co. and Union Sulphur Co. exporting and com- 
peting, even with demand increasing, the Sicilian sulfur industry was 
again in a depression, having completely lost its markets in the United 
States and being displaced in France and elsewhere.*? The World 
War further hampered the Sicilians while it increased United States 
export business.** With the entry of this country into the war, the 
United States domestic demand went up sharply. Exports were cur- 
tailed and the War Industries Board persuaded Texas Gulf Sulphur 
Co. to build a plant at its previously discovered deposits in Texas, 
which was begun in 1918 and put into operation early in 1919.*4 

At the close of the war, with the United States producing nearly 
four-fifths of the world crude sulfur production, which was far above 
United States domestic needs, Sicilian production, depending almost 
entirely upon export, declined consistently in the face of a fivefold 
increase in the cost of production, until in 1921 a crisis was precipi- 
tated by a general strike of Sicilian miners refusing to accept a decrease 
in wages.*® 

The Italian Government, in 1921, prohibited entirely any importa- 
tion of foreign sulfur.“* The only recourse was price cutting, and 
this became so severe in European markets that the Japanese were 
forced completely out, and the Sicilians lost the major part of their 
sales. Union Sulphur Co. was making little, if any, money in export 
sales; Freeport Sulphur Co. lost money and finally closed down in 
1921. Only Texas Gulf Sulphur Co. was making money. 

The Sicilians, unable to sell and likewise unable to throw all of 
the miners out of work by shutting down, resorted to stock piling 
their output, and to borrowing money to finance production and inven- 
tory. This, of course, could not continue very long, and by 1922 the 
Italian Government had been forced to pay the bank losses of the 
Sicilian miners and their losses from liquidation of stocks at the 
depressed world prices out of the Italian public treasury.“ 
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The Sicilians sold generally through English brokers but sales for 
them in this country were handled exclusively by Parsons & Pettit 
of New York City until 1912, when the Consorzio terminated the sales- 
agency agreement. Thereafter, the Sicilians were not represented in 
this country, and such imports as there were, were made directly. 

All of Union Sulphur Co.’s sales in continental Europe were origi- 
nally handled by its subsidiary, Union Sulphur Co., m. b. H., Ham- 
burg, Germany. Beginning soon after the First World War its sales 
in France, Spain, and Portugal were handled by its employee, Charles 
E. Hope, who managed Union’s European refineries from his head- 
quarters in Marseilles. It also then appointed agents in Scandinavia 
and Australasia. The company’s sales in England were handled by 
English merchants. 

Freeport Sulphur Co. made an exclusive agency agreement with 
Parsons & Pettit of New York City in 1913, when they ceased to repre- 
sent the Consorzio in the United States, and this firm handled all 
foreign and domestic sales for Freeport until January 1, 1917, when 
Kurope, Africa, and Asia were removed from their territory and given 
to a French corporation managed by a Pierre Chabert.* 

Texas Gulf Sulphur Co.; sold in export from 1919 until Sulexco 
was formed in 1922 through foreign sales agents, who were generally 
nationals of the country involved.*® 


6. Buying methods 


Nearly all purchasing abroad of the United States-produced sulfur 
was and is organized and unified. In Great Britain, an association of 
sulphuric acid producers bought for the entire group. In Australia 
and New Zealand, the principal sulfur buyers acted as a group. In 
Finland, the buying is done through a pulp association, and in Sweden 
it is similarly handled. 

The sulfur refiners in France were organized into a powerful Gov- 
ernment-sponsored association; in Germany buying was done by a 
direct Government agency; while in Russia both consumers and pro- 
ducers are of themselves Government agencies.” 
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As has been pointed out above, Sicilian production has been handled 
from mine to market by a Government monopoly, whose losses are 
borne by the Government treasury. Further aid had been given by 
prohibiting entirely the import of outside sulfur and by a 50-percent 
reduction in railroad rates on sulfur from mine to port.™. . 

Japanese producers had the benefit of a 20-percent tariff on imports 
and other direct Government aid and Chilean producers had Gov- 
ernment financing. In Sweden, sulfur recovery from pyrites has been 
promoted and carried on under partial Government supervision and 
ownership; and in Finland, the principal pyrites mine is Government 
owned and operated, whose products, the native paper industry are 
encouraged to prefer. In Australia, Government bounty is paid on 
sulfuric acid produced from native sulfide ores.™ 


C. The period since 1922 


In the period from the formation of Sulexco to the outbreak of 
World War II, world consumption of sulfur in all forms has increased 
from about 4,000,000 tons to 8,000,000 tons. From 1922 to the present, 
there have been additional important developments with respect to the 
production of sulfur from sources which compete with American 
native brimstone in the world markets. New processes have been 
stimulated by the extraordinary development of both tools and tech- 
nique. There have been further developments in the recovery of 
sulfur in the form of acid from gases and from the chemical treatment 
of sulfur-bearing minerals. The greatest advance, however, has been 
the large-scale development of processes from the recovery of ele- 
mental sulfur from pyrites and gases.” 

It was not until after 1929 that most of the present processes for 
byproduct recovery of elemental sulfur were commercially developed. 
Germany began recovering elemental sulfur from gases about 1929 
when 10,000 tons were produced. By 1940, the output had increased 
to about 160,000 tons. In Norway, the Orkla process of recovering 
elemental sulfur from pyrites was put on a commercial basis in 1931, 
with the production of 7,600 tons of sulfur. In 1938, production was 
108,000 tons. Spain and Portugal began producing elemental sulfur 
from pyrites by the Orkla process in 1932 and 1934, respectively. 

% Transcript 146-148. 
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Their output in 1938 was: Spain, 16,000 tons and Pertugal, 11,000 tons. 
In 1934, Belgium produced elemental sulfur from pyrites, output ris- 
ing to 3,500 tons in 1939. France has been using the same methods 
employed in Belgium, but no figures are available. In 1935, the Trail 
plant in Canada began recovering elemental sulfur from smelter gases, 
production rising to 30,000 tons in 1941. During the same year 
Sweden started similar recoveries, prducing 16,000 tons of elemental 
sulfur by 1938. In 1936, Hungary began using a modified Orkla 
process to produce elemental sulfur, but we have no data on output. 
In the United States, production of elemental sulfur recovered from 
sour natural gas has reached 25,000 tons per annum.” 

New processes have also resulted in increased output of acid from 
gases and from sulfate minerals. In Germany, the processes used in 
the hydrogenation of coal and lignite for the production of oils re- 
sult in recovery of large amounts of byproduct acid. With advances 
in petroleum chemistry and the recovery of hydrogen sulfide from 
petroleum refinery gases, another source of acid was obtained. In 
the United States alone, since 1920, recovery of acid from this source 
has grown from a few thousand tons to more than 50,000 tons a year. 
The rapid progress in the development of engineering materials which 
took place from 1920 to 1930 has kept active the interest in the produc- 
tion of acid from gypsum anhydrite, barytes, etc.™ 

World consumption of sulfur in the form of pyrites increased sub- 
stantially from 1922 up to the outbreak of World War II. Produc- 
tion rose from about 4,500,000 tons in 1922 to over 8,600,000 tons in 
1936. While there have been very few additional producing countries 
since 1922, the output of the older producers has increased greatly. 
Some countries, such as Algeria, Australia, Cyprus, Poland, and 
Yugoslavia were just coming into production prior to 1922 and have 
since become important sources of this competitive type of sulfur.®® 

Output of crude, native sulfur, also increased during this period. 
It is estimated that production of volcanic and mineral-spring sulfur 
grew from about 50,000 tons in 1922 to about 330,000 tons in 1938.°° 
Production of elemental sulfur in Sicily and Italy recovered from the 
low point of 1922, but in spite of Government subsidies remained 
below levels attained before the First World War.*’ In 1922, three 
American companies mining by the Frasch process produced 1,800,- 

53 Transcript 196, 197. 
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000 tons from three operating mines, while in 1944, four companies 
produced 3,200,000 tons from five properties.® 

It is interesting to note that the position of the United States with 
respect to sulfur has been decidedly better during the present war 
than it was in the First World War, primarily because of the devel- 
opments which took place in Gulf coast sulfur production between 
the two wars. At the beginning of 1917, brimstone stocks in the 
United States were sufficient to last 6 months at the then prevailing 
rate of consumption, and during the war there was an acute shortage. 
At the beginning of 1942, in spite of the fact that consumption of 
United States brimstone since the First World War had more than 
doubled, Gulf coast producers had stocks sufficient to meet nearly 2 
years’ requirements and at no time during this war has there been 
any shortage of sulfur. During the First World War sales of sulfur 
were subject to allocation by the War Industries Board; in World 
War II there has been no Government restriction on the sale of sulfur. 
In the First World War the price of sulfur was fixed at a maximum of 
$22 per ton f. 0. b. mines. During World War II it has remained at 
$16 per ton f. o. b. mines.® 


D. Association’s price policy and its views of national policy 
concerning export of sulfur 


A vice president of Sulexco submitted the following statement and 
the same was admitted to the record concerning the views of the 
association as to the national policy to be adhered to relative to the 
export of sulfur: 


In adopting a national policy concerning the export of natural resources sub- 
ject to depletion, it is natural to consider the extent to which the conservation 
of such resources should enter into the determination. It is our view that sulfur 
presents no unusual considerations of this character, and that, in the formulation 
of national policy, there is no reason to consider sulfur as a case requiring special 
limitations not applicable to other wasting assets such as petroleum. 

We are coming to realize that a mutually prosperous commerce is one of the 
conditions of a stable peace. Commerce of this character will be no more pro- 
moted by an unwillingness to sell our products—whether they be natural re- 
sources or otherwise—than by a refusal to purchase the products of others. Ob- 
viously special considerations may apply in the case of critical or strategic 
materials possessed by this country in inadequate quantities, Is sulfur in this 
category? In an article on “The Mineral Position of the United States and the 
Outlook for the Future” which appeared in the April issue of Mining and Metal- 
lurgy, Mr. Elmer W. Pehrson, Chief of the Economics and Statistics Branch of 
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the Bureau of Mines,-shows that the sulfur reserves of the United States, taking 
the annual rate of exhaustion for the years 1935-39 as a basis, have an estimated 
life of 55 years. The article shows that sulfur has more years of reserve than any 
of the common metals or petroleum. It seems reasonable to suppose that the 
rate of discovery of new sulfur deposits will be equal to or greater than those 
which may be expected for copper, lead, zinc, and the other common metals or 
for petroleum. There is also a tremendous possible reserve of sulfur in the sul- 
fide ores of the United States, and finally there are practically inexhaustible sup- 
plies of calcium sulfate from which sulfur can be obtained if necessary. 

Thus, if we are to accept as part of our national policy the idea of exporting 
metals produced in this country—or, more significantly, products containing large 
amounts of such metals (for example automobiles)—we must certainly expect 
sulfur to be a part of our export trade. In short, there is no special problem 
attaching to the case of sulfur, and if we are to believe at all in the desirability 
of export trade as a part of our national policy we can find no reason to dis- 
courage the exportation of sulfur on reasonable terms and conditions. 

This does not mean that we should “dump” our sulfur or any other depletable 
resources in foreign countries, and it may be noted that Sulexco has never adopted 
such a policy. On the contrary, it has pursued a policy of orderly and efficient 
marketing, obtaining the best price procurable under the circumstances. Its 
sales policy has been based upon a consideration of the interrelation between 
price and volume and an effort to obtain the greatest over-all profit. The policy 
pursued seems to us to be in furtherance of a sound national policy of export 
trade—as applied to natural resources or otherwise—and one in accord with 
the best principles of social and economic benefit in international commerce.” 


E. Summary 


The export sulfur picture in 1922 just prior to the formation of 
Sulexco may be summarized as follows: 

Three United States companies, producing far in excess of this 
country’s needs, by a process requiring large-scale continuous opera- 
tion to be efficient and profitable, were competing in export with each 
other, each having separate agents in the consuming areas, with 
foreign buying combines and governments playing one against the 
other to cut price, meeting subsidized foreign competition almost 
everywhere, which, in spite of its higher costs of production, could 
sell far below such costs as long as the government treasuries could 
sustain it. Each American exporter had to solve his own questions 
of sales, commissions, foreign credit, tariffs, exchange and freight 
and had to compete in the freight market for vessels, thus stiffening 
freight rates. 

The result of all this was that there was a steady decrease in the 
amount realized on sulfur sold in export until a point was reached 
where the several United States producers were receiving at their 
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mines a net which approached the cost of production.*! One of them, 
Freeport, showed a loss for 1921 of nearly $400,000 and for 1922 
of $250,000, 

These discouraging export conditions led the three American com- 
panies in October 1922, to contract ** to form an export association 
under the Webb-Pomerene Act in an effort to bring about orderly 
marketing conditions and to compete successfully in the world 
market. 

The period from the formation of Sulexco up to World War II 
was one in which increasing restrictions were placed by foreign gov- 
ernments on the ability of domestic brimstone to compete in world 
markets. In 1939 there were tariffs imposed on the importation of 
sulfur in at least the following countries: Argentina, Bolivia, Brazil, 
Chile, China, Ecuador, Hungary, Japan, Latvia, Mexico, Peru, 
Poland, Portugal, Turkey, and Uruguay. Italy and Spain prohibited 
its importation altogether. There were import and exchange re- 
strictions affecting the sale of American sulfur in effect in at least 
the following countries: Argentina, Bolivia, Brazil, Burma, Chile, 
China, Estonia, Denmark, Hungary, India, Yugoslavia, Latvia, and 
Uruguay. Production of sulfur from competitive sources was sub- 
sidized or otherwise officially encouraged by the Governments of Aus- 
tralia, Canada, Chile, Finland, Germany, Hungary, Italy, Japan, 
Russia and Turkey. In addition to the above, there have undoubtedly 
been other restrictions on trade or instances of government support 
of competitive sources of sulfur of which we have no knowledge. 
There is, of course, no duty on the importation of crude sulfur into 
the United States. 
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Vv. ASSOCIATION AGREEMENTS WITH THE ITALIANS 
A. Proceedings 


As one of the subjects for investigation, the bill of particulars sets 
forth that the association entered into international agreements with 
competing Italian producers under which the world sulphur mar- 
ket, excluding Italy, North America, Cuba, and the United States 
insular possessions, was divided between the parties, prices fixed, mar- 
kets and tonnage allocated for not only sulphur sold and exported by 
the association and produced by its members in the United States, 
but also for the sulphur produced, sold, and exported by the Italian 
group from Sicily. Pertinent testimony and exhibits were received. 


B. Background 


The background of the sulphur industry which preceded the forma- 
tion in 1923 of the first agreement between Sulexco and the Italians 
may be generally stated to be all that had transpired in the industry 
since around 1900. These events and circumstances are briefly out- 
lined in subsection IV—B of this report which appears on pages 11-19 
inclusive, supra. 

It should be made clear, however, that neither Suelexco nor its 
present members, Freeport Sulphur Co. and Texas Gulf Sulphur Co., 
was a party to the agreements of 1907 and 1908 between Union Sulphur 
Co. and the Italian Consorzio,°* which contracts were introduced in 
this proceeding for the sole purpose of providing historical back- 
ground information concerning the sulphur industry.® These agree- 
ments between Union Sulphur Co. and the Consorzio were canceled in 
1918, which was the year that Freeport Sulphur Co. entered the sul- 
fur industry and which was several years prior to the entry of Texas 
Gulf Sulphur Co.* Thereafter Sulexco was formed in 1922 by Union 
Sulphur Co., Freeport Sulphur Co. and Texas Gulf Sulphur Co.,°° 

Immediately following the organization of Sulexco in October of 
1922, the three member companies had their respective European rep- 
resentatives meet the representatives of the Italian Consorzio and a 
temporary armistice was arranged to end the drastic price cutting in 
Europe ® which had reduced the price of sulfur in France, for ex- 
ample, to a point which netted about $10 per ton f. o. b. Gulf ports. 
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In December of 1922, the Department of Commerce offered to the 
American producers the services of the United States commercial at- 
taché in Rome in negotiating with the Italian Royal Commissioner 
for an agreement with the Italian Consorzio.® Sulexco replied on 
January 2, 1923, that it had had numerous conferences with the Italian 
Commissioner and his staff in London and Paris, that although fur- 
ther conferences were to be held, it was doubtful that the commercial 
attaché could be of much assistance.’° The attaché did not partici- 
pate in the negotiations. 

Sulexco’s president testified that in the absence of an agreement with 
ihe Italians, the American producers might have been able to run 
the Italians out of the export market.” A director of Sulexco who is 
also an official of Texas Gulf Sulphur Co., one of the member com- 
panies, testified that he thought this would not have been possible be- 
cause of the financial support which was given to the Italian producers 
by the Italian Government,” and that not long prior to the formation | 
of Sulexco, representatives of the Italian Government had informed 
his company that under no circumstances would such Government | 
permit the Italian producers to be driven out of the export markets.” 
This witness expressed the competitive situation in the following 
words: ** 

We could have taken on any ordinary line of competition, but I always hesitated 

to take on a government. That is tough. 
This witness also said that he thought his company, the Texas Gulf 
Sulphur Co., could have continued to sell in export trade at a profit in 
spite of Sicilian competition and without the Consorzio agreement be- 
cause everybody else in the business would have been losing money 
before his company did.” 


OC. The Consorzio agreement, 1923-32 


A contract was signed on March 14, 1923, between Sulexco and the 
Consorzio Obligatorio per l’Industria Solfifera Siciliana (hereinafter 
referred to as the “Consorzio”), an organization in which all Sicilian 
sulfur producers were required by Italian law to be members.”* The 
Consorzio had been created under an Italian law of July 15, 1906, 
No. 333.7 There was at that time very little sulfur production on the 
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Italian mainland, and persons engaged in such production on the 
mainland were not included in the Consorzio.7 

The contract * was made retroactive to October 4, 1992, the date 
of formation of Sulexco and the approximate date on which the tem- 
porary armistice had been arranged with the Italians. It expressly 
excluded from its operation the Kingdom of Italy, its dependencies 
and colonial possessions, all of North America, Cuba, the islands off 
the coast of Canada and the insular possessions of the United States.” 
The rest of the world is referred to herein as the “joint territory”. 
Total sales in the joint territory by the two parties to the contract were 
allocated on the basis of 75 percent to Sulexco and 25 percent to the 
Consorzio, such division for quota purposes being subject, however, to 
the following: 


1. If the invoiced sales of the Consorzio in any 1 year did not 
reach 135,000 tons, then Sulexco, from its portion, would allocate 
to the Consorzio such tonnage as might be necessary to give the 
Consorzio a total of 135,000 tons for such year but in no case 
should such additional tonnage so allocated exceed 45,000 tons.” 

2. There was to be deducted from the quota of each party the 
number of tons of manufactured sulfur which was exported to the 
joint territory from the country of the respective parties,® and 

3. Ifsales of American-produced sulfur in Canada (these would 
be sales directly by members of Sulexco since Sulexco did not 
make any sales to Canadian buyers *) exceeded 75,000 tons per 
year, then the Consorzio was to have added to its quota a tonnage 
equal to 25 percent of such excess.” 


Consorzio sales for acid-making at a reduced price up to 65,000 tons 
a year were not covered by the agreement. Prices, terms, and condi- 
tions of sales by both parties in the joint territory were to be fixed by 
the parties jointly at various times as necessary.* Adjustments in 
tonnage sales were to be made every 6 months by a central bureau set 
up in London and composed of a representative of each party. This 
bureau kept records of all sales reported to it monthly by each party.® 
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The contract further provided that both parties would endeavor to 
maintain the status quo then existing in the manufactured sulfur 
industry in the joint territory and to do nothing which would en- 
courage any alteration therein. The contract year was fixed from 
October 1 to September 80 of the succeeding year, and the contract 
was to continue for 4 years and, by automatic renewals, for successive 
periods of 4 years each unless denounced by either party by giving 
6 months’ written notice of such intention prior to the expiration 
of any such period.** The contract penalized any party violating the 
same 2 tons of sulfur for every ton sold by such party in violation 
thereof *7 and contained usual clauses relating to force majeure, 
legality, arbitration, notice, and service of process.** 

The contract continued in force and effect, and the parties operated 
thereunder with various adjustments as to tonnage deficits and over- 
ages until July of 1932, when the Consorzio was dissolved by decree 
of the Italian Government.” No notice of cancellation of the contract 
was given to Sulexco.® During the calendar years of 1923 to 1930 
Sulexco’s exports, f. o. b. prices and nets per ton were as follows: ” 


Net price Net price 

realized realized 

Price after de- Price | after de- 

Year Tons realized | ducting Year Tons realized | ducting 

f.o.b. | Sulexco’s f.o.b. | Sulexco’s 

general general 

expenses expenses 

9998 re vy ge 337, 214 $15. 17 SIA T4 Nl A9DT. Ei oe oh ee 565, 345 20. 

LOD) aia ats | 330, 247 15. 62 LOR2Ay L028: sacra coe 542, 164 4 ae = 
O95 see Bes ob aes 492,778 16. 70 NG AZ LOQQ TEE A Sct rapt lee 544, 368 20. 41 20. 12 
1926 eee ee 450, 765 18.17 Tak San MS a 391, 350 21. 46 21. 06 


Consorzio exports were as follows: ™ 


Year: Tons | Year: Tons 
PC ae ey eee ee ee 235, 113 NOOT dep ehh Gel nel 55 258, 994. 
HOO¢l4 tel ge ue ere 309, 268 GS) Se eae eee > 2 SS 192, 205 
[oR ONT Pte “eS 255, 205 a(S Re EOS Ny a 228, 320 
Oe ee ne eee 215, 745 TsO. eee ees Qo. 4 


1 Prices and exports for 1930 were not obtained. 


Deficits and excesses under tonnage quotas were actually adjusted 
at the end of each year” instead of every 6 months as provided for 
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in the contract.** Pursuant to the terms of the contract, if one party 
had sold less than its quota, the other had oversold a corresponding 
amount, and the latter was to have its quota for the next period 
debited by the amount which it had oversold during the preceding 
period, the former party being correspondingly credited quotawise. 
However, this did not always work out in practice, and deficits and! 
credits were frequently canceled with no quota adjustments. During 
the contract period the Consorzio had 166,000 tons of deficits can- 
celed, and Sulexco had 98,000 tons canceled, so that over the period 
1923-82 Sulexco sold about 68,000 tons more than its quota for the 
period. 

In 1924 the mine of Union Sulphur Co., one of the three original 
members of Sulexco, became exhausted, and it was closed on Decem- 
ber 31 of that year.** Although the company endeavored for the next 
several years to discover a new deposit it was not successful.®® It con- 
tinued to sell through Sulexco from its inventory, however, during the 
years 1925 to 1927, inclusive.** It did not export any sulfur, either 
directly or through Sulexco, in 1928. During the years 1929 and 
1930, Union Sulphur Co.’s only exports were to its sulfur refinery 
subsidiaries in Europe, and these exports were handled by Union 
directly with such subsidiaries and not through Sulexco.* Union 
Sulphur Co. exported no sulfur after 1930 when its inventory became 
exhausted. 

On September 20, 1928, Union Sulphur Co., wrote Sulexco stating 
that for the past several years the former had not been in production 
and had been buying its export requirements from Sulexco, thereby 
placing substantial tonnages of the sulfur of the other two members 
abroad at very good prices, and had recently ordered 1,500 tons to 
be shipped to Rouen, France, which order Sulexco had flatly refused 
to fill. The letter further advised Sulexco that from its inception, 
Sulexco had maintained in Europe one representative of each of 
its three members as a vice president of Sulexco, and that the latter 
had removed Union’s representative without explanation and, from 
Union’s point of view, without sufficient reason. The letter concluded 
by demanding that Sulexco immediately ship Union’s order to Rouen, 
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and reappoint its representative as vice president of Sulexco, failing — 
which Union Sulphur Co. would withdraw from Sulexco.* 

Apparently, Sulexco did not reply to this letter, but its vice presi- 
dent talked to the president of Union, resulting in the latter with- 
drawing its request for the shipment to Rouen and withdrawing from 
Sulexco aS a member, selling its stock therein in equal shares to the 
other two members. Union asked, however, that Sulexco give 1t an 
option on sulfur for export up to 50,000 tons annually for 6 years.™ 
Sulexco replied that its business*was on a basis of spot sales and 
rejected Union’s request unequivocally.” 

In the meantime, a new sulfur producer, Duval Texas Sulphur Co., 
was formed in 1926 to exploit the Palangana Dome sulfur deposits in 
Texas. Its plant was built and production began in 1928, and it 
commenced shipping in export in 1929. This company exported ap- 
proximately 15,748 tons that year, 15,953 tons in 1980, and 4,188 tons 
in 19312% Duval Texas Sulphur Co. never became a member or 
stockholder of Sulexco. 


D. The no-agreement period, 1932-84 


From August 1, 1932, until August 1, 1934, Sulexco had no agree- 
ment with the Italians.” The president of Sulexco testified that while 
each of the parties acted with complete independence of the other 
during this 2-year period, neither of such parties cut prices to the 
extent that prices would have been reduced if there had been no pos- 
sibility of reaching a new agreement. In the opinion of Sulexco’s 
president, the Sicilians, as well as the Italian mainland producers, cut 
prices more than Sulexco as evidenced by the increase in their sales 
tonnage and Sulexco’s decrease in sales during this period.” For 
the year October 1, 1932, to September 30, 1933, Sulexco’s exports were 
only 234,201 tons, while the Sicilians exported 304,608 tons. Sulex- 
co’s directors authorized their foreign agent in London to cut. prices 
when necessary for all of Europe down to a realization of $19.50 per 
ton f. o. b. Gulf ports. By the end of 1932, Sulexco had reduced its 
crude sulfur prices in France, for example, from $25 to $21.50 per 
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ton." At the same time, however, Sicilian refined sulfur was being 
sold in France at prices lower than the price of American crude 
sulfur. Throughout the 2-year period, Sulexco endeavored to reach 
a new agreement, and the Sicilians also wanted a new agreement, but 
they were not eon until August 1, 1934.1” 

During this period of no serreommans another new American pro- 
ducer, Jefferson Lake Oil Co., Inc., entered the sulfur industry. It 
commenced production in Octaher 1932 2, and began to export in 1933, 
exporting 86,519 tons that year.%? The name of this company was 
changed in 1940 to Jefferson Lake Sulphur Co., Inc., and the company 
is sometimes hereinafter referred to in this report by the latter name." 
Like the Duval Texas Sulphur Co., Jefferson Lake never became a 
member or stockholder of Sulexco. 

On September 16, 1932, during the course of early negotiations and 
bargaining between Sulexco and the Italians for a new agreement, 
Sulexco’s counsel in New York City telephoned the president of Sulex- 
co who was then in Milan, Italy, and read to him a message from 
Sulexco’s directors which the president was to communicate to. the 
negotiators on behalf of the Italians.1° The message is evidenced by 
a memorandum, the pertinent portion of which reads as follows: “* 

We are sorry that we cannot meet the views which have been expressed by 
Mr. Santoro [the Italian negotiator] and that we are compelled to decline to 
negotiate on the basis proposed [guaranteed minimum tonnage for Italians]. 
We feel that Sulexco has. gone a long way in maintaining prices, or, in other 
words, in holding the umbrella, and as a result of which the Italian producers, 
instead of joining us in maintaining prices through curtailment, have actually 
gone ahead with increased production, increased sales, and have through differ- 
ences and competition among themselves come close to bringing about, a situation 
which might result in prices being reduced not one or two dollars per ton but 
several times that amount as was the case prior to the formation of Sulexco and 
the agreement between Sulexco and the Consorzio. 

When first questioned about this communication, Sulexco’s presi- 
dent made the following responses to the questions stated : 4 

Q. * * * Task you what that means, that expression, “maintaining prices 
through curtailment,” curtailment of what—production? * * * 
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A. I suppose that means curtailment of sales and production. You see, they 
[the Italians] ran away with the sales that year, as I just quoted to you. 

Q. In other words, I ask you if this is a fair statement then, that the language 
which I have quoted meant that Sulexco had been maintaining prices through 
curtailment of sales and production, whereas the Italians had ignored that effort 
and gone ahead with increased production. 

A. It looks that way; yes, sir, according to their [the Italians’] sales. 

Testifying later, however, Sulexco’s president said that he had had 
no knowledge whatever of production problems or policies since he 
became connected with Sulexco in 1922, that Sulexco’s job had always 
been to sell as much sulfur as it could at the prices fixed from time to 
time by its board of directors, that the message read to him over the 
telephone was for the purpose of suggesting to him a line of sales talk 
which could be used in his negotiations with the Italians, and that he 
did not recall whether or not he had used such sales talk because the 
negotiations broke up about that time without an agreement.™ 
Sulexco itself produced no sulfur, and it did not exercise any control 
over the production policies of the member companies nor were such 
policies discussed at Sulexco meetings.”® 

The president of Freeport Sulphur Co. and a vice president of Texas 
Gulf Sulphur Co., both of whom were directors of Sulexco, and 
Sulexco’s counsel corroborated the statement of Sulexco’s president 
that the message was mere trading talk for use in bargaining with the 
Italians.?”° 

The president of Freeport Sulphur Co. testified that the decline of 
production by his company during this period was in no way caused 
by any attempt to maintain prices. His testimony as to the reasons 
for Freeport’s decline in production at this time was as follows: ™ 

When the present management of Freeport took office in 1980, it found that 
while sales had for a considerable time been increasing, Bryan Mound, one of 
the company’s two producing properties, was rapidly nearing the end of its useful 
life and production from this property was gradually failing. Hoskins Mound, 
the other property, had never by itself supplied sufficient sulfur to meet the sales 
requirements of the company. As a consequence the management was begin- 
ning to entertain doubts as to whether the company could produce enough sulfur 
to meet its sales requirements, and we were afraid that our customers might have 
similar doubts. 

Thereupon, in the fall of 1930, the company installed additional 
facilities, embarked on a program to increase the production of sulfur 
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at Hoskins Mound, with the result that production at that property 
during the first 9 months of 1931 was 35 percent greater than the 
production during the corresponding period in 1930. Then, in Octo- 
ber 1931, the company curtailed production at Hoskins Mound. This 
program of curtailment, which continued throughout the year 1932 
and beyond, was adopted for the following reasons: 

1. Inventories had accumulated while sales had declined, and 
whereas the amount of sulfur at the mines at the end of 1929 had been 
only 58 percent of the amount shipped during the year, by the end 
of 1931 the amount on hand was 192 percent of the amount shipped 
during that year and at the end of 1932 the figure was 195 percent—a 
higher percentage than the ratio of stocks to shipments has ever 
reached before or since. 

2. The company had demonstrated to its satisfaction that Hoskins 
Mound was capable of producing at a rate sufficient to meet existing 
sales requirements. | 

3. The company desired to conserve its cash in order to pursue a 
program of exploration and development. Finding that Bryan 
Mound was nearing the end of its life and that Hoskins Mound had 
definitely limited reserves, the new management adopted the policy 
of conducting an extensive exploration program in the hope of finding 
a new property. This exploration program in itself required a con- 
siderable amount of cash. It was recognized, moreover, that if the 
company found a suitable prospect it would need a large amount of 
money for development. That the company was wise in endeavoring 
to conserve its cash was demonstrated by the fact that before the year 
1932 was out it had been concluded that a plant would be built at 
Grande Ecaille and that the company would have to obtain outside 
financing to raise the balance of the money needed for construction. 

It is true that Freeport’s production declined in 1932. For that matter, the 
production of almost every concern in the United States declined in that year. 
But Freeport’s production did not decline because of any effort to maintain 


prices through curtailment. Instead it declined— 

First, because a reduction at Hoskins Mound was put into effect for the rea- 
sons already indicated ; 

Second, because production continued to weaken at Bryan Mound notwith- 
standing our efforts.to produce at that property ; 

Finally, because of a Gulf coast hurricane which put Hoskins Mound out 
of production for the better part of 3 months. 

The notion that the company curtailed production in order to hold up the 
price leaves out of account the fact that the company could not have expected 
to inerease in sales—and thus to maintain its production—by lowering the 
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price. It could not have hoped to increase its sales in the United States because 
the demand simply was not there and, as demonstrated in the letter which 
we submitted to the TNEC on April 21, 1939, the extent to which the cost of 
sulfur plays a part in the cost of the finished products into which it enters 
is so small that a reduction in the price of sulfur could not be expected to pro- 
duce a wider market. The same situation would have existed abroad, where the 
existing demand was even less. Finally, if it had been sought to cut the price 
for the purpose of turning inventory into cash forthwith, such an objective 
could have been achieved only at a price that would have been fairly ruinous. 


When asked about the decline in production of Texas Gulf Sulphur 
Co. during this period when there was no agreement with the Italians, 
a vice president of that company testified as follows : *” 


It cannot be controverted that there was a reduction in production of sulfur 
in the years both immediately preceding and succeeding 1932, as compared with 
production in 1930 by both member companies. Neither can it be forgotten that 
the world’s worst depression was in full blast, and, aside from prices, demand 
for all commodities was reduced. However, it is ventured that there were few, 
industries which revealed a higher degree of availability of its product and 
yet continued with a higher percentage of production and employment. If any 
substantial proportion of American industry had maintained the same record 
as did sulfur the impact and duration of the great depression would have been 
minimized. 

Referring to the statistics on United States production of native sulfur for 
1923-40, * * * the following will be noted as to the production of the two 
member companies from 1929 through 1938: 


: Freeport Texas Gulf Freeport Texas Gulf 
Year Sulphur Co. Sulphur Co.! Year Sulphur Co. | Sulphur Co. ! 
910, 470 1, 403, 642 451, 250 1, 333, 315, 
782, 580 1, 737, 054 612, 810 923, 160 
796, 670 1, 297, 637 598, 887 1, 286, 345 
285, 330 568, 377 706, 945 1, 796, 620 
414, 095 G43;).606) |) 1038 nee SS 684, 190 1, 222, 620 


_! The figures in this tabulation for the years 1934 and 1937 include, respectively, overages of actual produc- 
tion reported in such years of 487,836 tons and 52,790 tons as is reflected by transcript 183. Actual production 
without reference to such cumulative overages was as set forth in the next succeeding tabulation as to, Texas 
Gulf Sulphur Co. for these years. : 


However, to determine whether or not an artificial scarcity of supply was 
created it is necessary to consider the relationship of production, shipments, and 
inventories in the respective years, and particularly as to 1932 to conclude that 
any implication of artificially created scarcity is unfounded. As reflecting the 
true situation we submit for the period 1929 through 1938 the production, ship- 
ments and inventories of one of the member companies, Texas Gulf Sulphur Co., 
with a calculation of the percentages of the inventory to shipments and production 
as follows: 
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~~ : J Percent of Percent of 
Year Production | Shipments | Inventories | inventory to inventory to 
production | shipments 
Tons Tons Tons 
1, 403, 642 1, 566, 242 1, 656, 110 118.0 105. 7 
1, 737, 054 1, 300, 294 2, 065, 143 118.9 158.8 
1, 297, 637 865, 922 2, 463, 622 189. 9 284. 5 
568, 018 642, 492 2, 361, 860 415.8 367.6 
648, 606 1, 026, 612 2, 058, 957 317.4 200. 6 
845, 429 854, 100 2, 446, 115 289. 3 286. 4 
923, 160 968, 864 2, 402, 750 260. 3 248. 0 
1, 286, 345 1, 172, 365 2, 505, 507 194. 8 213.7 
1, 743, 830 1, 518, 632 2, 903, 490 166. 5 191.1 
BOBS ue Ss al ee ae gs 1, 222, 620 771,021 3, 289, 728 269. 1 426.7 


It will be noted that in the year 1932 the company’s percentage of 
inventory to production was 415.8 percent and that the percentage 
of inventory to shipments was 367.6 percent, facts which in them- 
selves deny even an implication of scarcity artificially or otherwise 
induced. 

Such facts and results are inherent in the basic factors affecting 
sulfur mining. * * * 

A sulfur mine operating with the Frasch process presents an en- 
tirely different picture from that of metal or coal mines in that no 
one ever actually sees the ore in place. Interruptions in operation 
which result from geological conditions or from movements of earth 
therefore cannot be predicted or anticipated with anything like the 
precision that is possible where the actual formation and the ore can 
beseen. In fact, the sulfur miner is always confronted with the possi- 
bility that underground movements will sever or shatter one or more 
of his producing wells. [This frequently occurs.] * * * 

And although generally unusual, some such underground action, in- 
volving loss of wells and the creation of underground channels for 
the escape of hot water, could stop all production for an indeter- 
minate period, until the necessary corrective measures could be put 
into effect. 

* * * * * * * 

This actually happened to the Union Sulphur Co. at Sulphur Mine, 
La., where such circumstances caused the loss of production for 
approximately a year. 

The sulfur miner is fully aware of this inherent hazard of his busi- 
ness. He is likewise aware of the fact that interruptions in the supply 
of sulfur might very well mean, particularly in the case of seasonal 
industries, such as fertilizer, the difference between profit and loss 
for the industry during the year the interruptions occurred. 
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It may be stated that sulfur in vats and in solid form does not de- 
teriorate by weathering, and the accumulation and storing of these 
large stocks is without waste of material. 


The accumulation of such stocks will necessarily depend both on the produc- 
tion and the shipment of sulfur to the consumers. To a certain extent, it 
might seem that such an accumulation of stocks could be planned with a degree 
of accuracy, but as a matter of fact, unlike manufacturing or metal mining, 
there are so many indeterminable factors that such is not the case. As indicated 
above, wells are constantly being lost as a result of ground movement. In addi- 
tion to the loss of wells through breaking of equipment, there exists in most 
deposits large cavities which may serve as channels for the introduction of 
cold water into the mining area, curtailing or stopping production. Then, too, 
it is impossible to predict the exact performance which may be expected from 
any given well or wells. 

From the statement it will be noted that in no one of the 10 years 1929-38 has 
the inventory been less than 100 percent of the production or shipments for 
that year. It will be noted that the percent of inventory to production has 
ranged in this period from 118 to 415.8 percent and during the same period 
the percentage of inventory to shipments has ranged from 105.7 to 426.7 percent. 

* * * * * * * 

One of the fortunate results of these factors and conditions has been the 
record of the American sulfur industry during the present World War in afford- 
ing an unlimited supply of this basic raw material to the United States and its 
allies. This was in striking contrast to the supply of the needs for sulfur 
during World War I. During the current war sulfur is one, if not the only, 
basic defense raw material which has not been necessary to allocate by priorities. 

a 9 * * * * * * 

In the year 1929 Texas Gulf Sulphur Co. produced at its Gulf property over 
1 million tons of sulfur and nearly that amount in 1930. In 1931 production 
dropped to about 600,000 tons, and for the first 8 months of 1932 it was less 
than 100,000 tons. This mine was becoming exhausted as far as the developed 
tonnage was concerned and during the year 1932 began to operate at a loss. 
It was therefore decided that this property should be closed down as we were 
producing sulfur at Newgulf, a new deposit which had produced up to 700,000 
tons per year in its first 2 years of operation and could be expanded to take 
care of our market requirements considering that we had a stock on hand in 
1932 of nearly 2% million tons of sulfur above ground. 


It should be noted at this point that in the State of Texas, where 
all of the mines of the member companies were then located, taxes 
on sulfur above ground (produced and stored) are approximately 
six times what they are on sulfur under the ground.18 


EB. The Ufficio agreement, 1934-39 


Following 2 years of frequent negotiations, a new contract was 
entered into on August 1, 1934, between Sulexco and the Ufficio per 
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la Vendita dello Solfo Italiano (hereinafter referred to as “Ufficio’’) 
which was a compulsory sales agency created by an Italian Royal 
Decree, No. 1699, dated December 11, 1933.17 Unlike the earlier Con- 
sorizio, however, the Ufficio included the Italian mainland producers 
as well as those in Sicily” This contract contained substantially 
the same provisions as the 1923 contract with the Consorzio (pp. 26- 
28 of this report) except with respect to the following: 

The Ufficio contract provided that any material increase in the 
production of elemental sulfur from pyrites or from any other new 
source of elemental sulfur should be immediately considered by the 
parties, and that if no agreement was reached as to operation under 
the changed conditions thereby brought about the contract should 
automatically expire in 8 months.” In addition, the tonnage quotas 
of the two parties were revised as follows: (1) The first 480,000 tons 
of sales were to be apportioned equally between the parties; (2) the 
next 145,000 tons were to be divided on the basis of 75 percent, plus 
5,000 tons, to Sulexco, and 25 percent, less 5,000 tons, to the Ufficio; 
(3) sales in excess of 625,000 tons per year were to be divided 90 per- 
cent to Sulexco and 10 percent to the Ufficio; (4) the clause in the 
Consorzio contract by which the Sicilians received an increase in their 
quota in the join territory when American sales to Canada exceeded 
75,000 tons per year was ommitted from the Ufficio contract; (5) the 
first 35,000 tons of sulfur sold during any year at reduced prices for 
acid-making purposes were to be divided equally between the two 
parties, and if such sales should exceed 35,000 tons a different formula 
was to be applied in order to apportion the excess; (6) exports of 
other Italian producers or sellers were to be included as part of the 
Ufficio quota, and exports of Jefferson Lake Sulphur Co. and Duval 
Texas Sulphur Co. (nonmembers of Sulexco) from certain specified 
mines which these companies were then operating (Jefferson Lake’s 
Iberia Parish, La., mine and Duval’s Palangana mine in Texas) were 
to be included as a part of the Sulexco quota.” 

At the time the Ufficio contract was made, Sulexco officials knew 
from published reports that the Palangana mine then being operated 
by Duval Texas Sulphur Co. was near exhaustion and that it had 
acquired a new property at Boling Dome and was building a plant 
there.#2® Production was also declining at the Iberia Parish mine 
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then being operated by Jefferson Lake Sulphur Co.” and ceased 
entirely in May of 1935. About the same time the Duval Texas Sul- 
phur Co.’s Palangana mine also became exhausted and, accordingly, 
Sulexco was not thereafter bound under the Ufficio contract to deduct 
from its tonnage quota the exports from the new mines of either of 
these two companies. It thus occurred that exports by Duval Texas 
Sulphur Co. and Jefferson Lake Sulphur Co. were charged against 
Sulexco’s quota only during the first year of operation under the Uflicio 
contract; i.e., from August 1, 1934, to July 31, 1985. 

The parties operated under this contract from August 1, 1934, until 
October 15, 1935, when the tonnage quota provisions of the contract 
were suspended by mutual agreement because of international sanc- 
tions applied against Italy because of its Ethiopian campaign, thereby 
making it difficult, if not impossible, for the Ufficio to export to sanc- 
tionist countries. All other provisions remained in effect. The 
suspension lasted about a year and with the removal of sanctions the 
parties again operated under the contract.** 

Sometime in 1935 Duval Texas Sulphur Co. began production at 
anew mine at Boling Dome, Tex.,'* and in 1937 Jefferson Lake Sul- 
phur Co. began production at a new mine at Clemens Dome, Tex.1® 
Exports from such new mines came to the attention of the Ufficio 
in September of 1938. The Ufficio complained about this situation 
to Sulexco, and the latter, to avoid the Italians’ negotiating anything 
on Jefferson Lake and Duval, agreed that the Ufficio should have a 
minimum guarantee tonnage of 240,000 tons annually.%* Accord- 
ingly, the quota provisions were again changed in December of 1938 
so that the Italians received a guaranteed minimum quota of 240,000 
tons for the year beginning August 1, 1938, instead of 50 percent of the 
first 480,000 tons of sales by both parties.” There was no adjustment 
of quotas at the end of that year, however, because of the outbreak 
of war and suspension of the contract a short time later, but during 
such year each party sold more than 240,000 tons, their combined 
sales reaching 775,000 tons.1* 
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The quantities of sulphur exported by Sulexco to the markets cov- 
ered by the Ufficio agreement, the average prices obtained therefor 
(reduced to the basis of f. o. b. Gulf ports), and the average net prices 
obtained after payment of Sulexco’s general expenses were as follows 
during the years indicated : 9 


Net. price real- 

Price realized, | ized after de- 
f. Oo} b, ducting Sulexeo 
general expense 


Year Tons, 


244, 581 $17. 83 $17. 19 

269, 029 18.39 17. 87 

355, 337 17. 90 17. 54 

9: . 462, 615 16. 73 16. 43 
POGOe Sash Se DIR AE Se TEREERE EESE Pa See 327, 765 17. 23 16. 80 
ES ee eee eee See See ee en ee ee 224, 618 16. 67 16. 08 


Exports by the Ufficio. 1934 to 1938 were as follows: 


Year: Tons Year—Continued Tors 
Ch eee eee eee a 169,102 LO iene Ee eas te PE 3586, 706 
hy 202 Se ee 195, 850 fe ss ee ee eee 192, 298 
NOSG Sy sek es Shimer Bons 181, 378 


During the years 1934-38 Sulexco and the Ufficio supplied the fol- 
lowing percentages of the elemental sulfur sold to or consumed in the 
countries covered by the Ufficio agreement ; 


Year By Sulexco By Ufficio By all others 
Percent Percent Percent 
SU ARP ie oS a Be Pen oe 32. 23 22. 28 45. 49 
[ORG ee Fae Ne Bee mag el ad ane tee ee eS 35. 31 25. 71 38. 98 
DOSh Gl SE 228 Se 8 ee ee ee ee er 42. 56 21.72 30, 72 
LICE jy Se Se Pn Es 8 an ES ee Ee ee Ee eee se eS 40. 13 30. 94 28. 93 
Oo eens pee a oe pee es a eS 35. 23 20. 67 44.10 


On September 18, 1939, a few days after Germany invaded Poland, 
Sulexco caused the complete suspension of the Ufficio contract effective 
as of September 1, 1939.%° On June 10, 1940, Italy declared war on 


Great Britain, and it was felt that the contract had been terminated 
at that time by operation of law + because the contract provided that 
it was to be interpreted and enforced under the laws of England.” 
This feeling was strengthened when war was declared between the 
United States and the Kingdom of Italy on December 11, 1941. ‘To 
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avoid any possibility of a revival of the contract, however Sulexco’s 
directors on February 15, 1945, ordered that formal cancellation be 
effected immediately.“ To the extent that any provisions of the 
contract were still in effect as a matter of law, they were formally 
canceled by Sulexco on February 21, 1945. 

There have been no operations of any character under the Ufficio- 
contract, or under any other agreement between Sulexco and the Ital- 
ians, since September of 1939. 


VI. ASSOCIATION AGREEMENTS WITH THE NORWEGIANS 
A. Proceedings 


As another subject for investigation, the bill of particulars states 
that the association may have, by agreements with competitive Nor- 
wegian sulfur producers, (a) acquired patents and patent rights, or 
their control, used and useful in sulfur production; (6) prevented 
the licensing or use of such patents and patent rights by others not 
signatory to such agreements; (c) restricted the Finnish and Scan- 
dinavian sulfur markets to the Norwegian parties to such agree- 
ments; (d) fixed maximum sales quotas in such markets; (e) sub- 
sidized such sales. Pertinent testimony and exhibits were received. 


B. Background 


When Sulexco was formed in 1922, Norway consumed about 6,000 
tons of elemental sulfur per year but produced none.* Conversely, 
that country produced a tenth of the world’s output of pyrites (400,- 
000 tons a year) but used very little of it, shipping it almost exclu- 
sively to Germany for the manufacture of sulfuric acid.“* There 
were several Norwegian pyrites producers, but one of them alone, 
Orkla-Grube Aktiebolag (hereinafter called “Orkla”), accounted for 
half of such pyrites production.7 

Early in the 1920’s, Orkla began experimenting with a smelting 
process in an effort to produce elemental sulfur from its pyrites," 
These experiments successfully progressed until around 1927 to 1929, 
when a pilot plant was built for trying out the process. After 2 or 3 
years the process proved to be a success, patents were taken out, and 
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production of elemental sulfur from pyrites was commenced in 1931 
with 7,600 tons. This tonnage rose to 53,800 tons in 1932.” 

It is the paper and pulp industry which uses practically all of the 
sulfur consumed in the Scandinavian countries. Elemental sulfur 
imported from Sicily and the United States was used for this purpose 
during the early 1920’s. As heretofore stated, the pyrites produced 
in these countries were sold to Germany for acid making. However, 
pyrites can be used in the paper and pulp trade, and their usage was 
on the increase. To substitute pyrites for elemental sulfur, it is nec- 
essary to install a burner, which installation runs into a fairly heavy 
capital investment. Impetus to the use of pyrites was given by the 
installation of a flotation process by the Finnish mine of Outokumpu, 
which was half owned by the Finnish Government and half by Hack- 
man & Co., a large wood-pulp mill.% In 1924 the Finnish Govern- 
ment acquired the entire ownership of the Outokumpu mine.** 

Prior to 1930, a Spanish pyrites producer, the Rio Tinto Co., had 
secured a license to use the Orkla patents, and in 1930 Texas Gulf 
Sulphur Co. acquired from Orkla, for a substantial sum, an exclusive 
license to use these process patents in North and South America, 
Australasia and New Zealand. This agreement, good for 17 years, 
provided that Orkla would not export to the countries covered any 
sulfur produced by it under these process patents, that it would pre- 
vent others (except Rio Tinto) from doing so, and that it would 
apply for patent protection in all countries not covered by the agree- 
ment or in which patents had not already been obtained. Texas Gulf 
Sulphur Co., on the other hand, covenanted that it would not export 
any sulfur produced under such process patents to any country not 
- covered by the agreement. This was a private patent agreement 
between Texas Gulf Sulphur Co. and Orkla*** and Sulexco did not 
participate in it in any way. 

During the early 1930’s Norway, Sweden, and Finland were low- 
price sulfur markets.°* There was strong competition with pyrites 
produced by the Finnish Government’s Outokumpu mine for the 
wood pulp paper mill industry which was making every effort to 
obtain its sulfur requirements at lower prices. Whenever elemental 
sulfur prices exceeded pyrites prices by the approximate amortized 
cost of installing pyrites burners, substitution would occur.*° The 
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international currency situation aggravated Sulexco’s inability to 
meet the competition of pyrites producers. Scandinavia and Finland 
were in the pound sterling bloc, and around 1932 the value of the 
pound was reduced from $4.86. to $3.50 United States dollars. 
Sulexco was selling sulfur on a United States dollar basis. In 
addition, the Finnish Government was endeavoring to save exchange, 
and it appeared probable that it would expand production at the 
Outokumpu mine in order to assist in this objective.** 

In January of 1932, Sulexco reduced its c. i. f. price in these 
markets from $26 to $25 per ton in an effort to induce sulfur buyers 
to continue to use elemental sulfur rather than to convert to pyrites. 
Even after this reduction, however, elemental sulfur was costing 
pulp mills from 30 percent to 35 percent more than pyrites.¥° Prices 
for pyrites continued to decline during that year, reaching an 
equivalent of $16 per ton c. i. f. for elemental sulfur. About the 
same time Sulexco’s price went down to $23 per ton c. 1. f. but this 
further reduction, of course, was insufficient to meet the pyrites com- 
petition for most of the market." 

Elemental sulfur could command some price premium from paper 
makers, because its use did not involve the dissemination of dust 
given out by pyrites burners. At this time, too, banks were reluctant 
to make loans for the installation of pyrites burners by the paper 
mills because of the worldwide depression. However, this differ- 
ential of $7 per ton in favor of pyrites was deemed sufficient to over- 
come the obstacles, and it was felt that wholesale conversion to pyrites 
would commence within a short time. 

Additionally, Orkla planned an expansion of its elemental sulfur 
production facilities from 70,000 to 140,000 tons per year.°’ The 
nearby British and French elemental sulfur markets were higher 
priced than those in Scandinavia and Finland, and Orkla was tempted 
to export to them rather than to fight pyrites in Scandinavia and 
Finland. It believed that the Finnish Government’s Outokumpu 
mine, being a political as well as a commercial venture, would reduce 
prices still further to a ruinous level in order to save exchange. 

The Scandinavian and Finnish markets were taking about 130,000 
tons of elemental sulfur a year at that time. With Orkla then pro- 
ducing about 70,000 tons this left Sulexco a potential market of 60,000 
tons. ‘There were no international agreements with the Italians at this 
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time: Not only was this business unprofitable for Sulexco (to have 
met the pyrites competition would have required a reduction in the 
price of elemental sulfur to about $13.50 per ton f. 0. b. Gulf ports) 
and threatened with substantial loss through conversion to pyrites, but 
with Orkla contemplating a doubling of its production, the higher 
price British and French markets were threatened with Orkla’s produc- 
tion at much reduced prices. 

Sulexco had no agreement with the Italians at this time. It was 
known, however, that the Italian Government was preparing to grant 
a subsidy for Italian exports of elemental sulfur.“ The export sub- 
sidy, consisting of a guaranteed export price with the Italian Gov- 
ernment bearing any loss entailed by sales at lower prices, was placed 
in effect in the fall of 1933.% Sulexco officials believed that the 
subsidy would have been placed in effect much earlier if a vigorous 
price war had been started in the European markets. They stated 
that with the British pound worth only $3.50, the American pro- 
ducers were in no position to engage in a long and bitter price war with 
the Italian Government during these years of depression or, indeed, at 
any other time.’ 

Sulexco was thus confronted with the alternatives of losing such 
tonnage as Orkla might sell in the British and French markets or 
engaging in a general price war in Europe as a result of either reduc- 
ing prices to meet Orkla competition in the British and French mar- 
kets or reducing prices to meet pyrites competition in Scandinavia and 
Finland. 

It was in this atmosphere that meetings between Sulexco officials and 
the head of Orkla, one Lenander, were held in London in January of 
1933. Asa result of such discussions, Sulexco’s first agreement with 
Orkla was executed on January 25, 1933.1 


C. Agreements for the years 1933-36 


This first agreement between Sulexco and Orkla covered only the 


year 1933. This agreement is as follows: 7* 
Lonpon, January 25, 1933. 


N. E. LENANDER, Esq., London, 


Dpar Mr. LENANDER: Referring to our recent conversations as to possible 
arrangements which might be entered into between us for preserving the Sean- 
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dinavian and Finnish markets for brimstone and for supplying these markets 
for 1933, I am now authorized by my board of directors to join with you in the 
following method of securing these objects: 

1. The shipments of the Orkla Grube Aktiebolag (hereinafter abbreviated to 
Orkla) shall not exceed 70,000 long tons of 1,016 kilos in 1938, all of which 
shall be to Scandinavian and Finnish customers, except 2,700 tons already sold 
in Germany and Belgium. 

2. Orkla will make its sales at £5.10 British sterling per ton delivered. 

3. Sulphur Export Corp. (hereinafter abbreviated to Sulexco) will undertake 
to supply the balance of tonnage required by the above markets for 1988, which 
balance is estimated at 60,000 tons, at $20 per ton of 1,016 kilos ec. i. f. 

4. Sulexco will pay Orkla $1 per ton for every ton delivered by Orkla in 1933 
sold at £5.10 in the above markets up to 70,000 tons. 

5. Sulexco reserves the right to increase its delivered price in the event that 
British sterling exchange shall rise. 

6. Sulexco shall have the option-of substituting Sicilian or Italian sulfur 
of equal grades in place of American sulfur in any deliveries to be made by it 
at the Sulexco delivered price. 

7. Provided that the customer shall consent thereto, Sulexco may also cause 
Sicilian sulfur of lower grade to be delivered instead of American sulfur at 
the Orkla delivered price. 

8. The payments to be made by Sulexco to Orkla shali be by deposit in the 
National City Bank in New York City to the credit of Stockholm Enskilda Bank 
and shall be made quarterly beginning April 1, 1933, or as soon thereafter 
as possible and shall be based on confirmation of price and of delivery of sulfur 
to Orkla buyers evidenced by their receipt or other equivalent statement furnished 
to Sulexco in New York City. 

9. During the year 1933, Orkla shall take no steps towards adding to its present 
sulfur-producing plant. 

10. The arrangement, while only for 1933, contemplates a further meeting 
between us some time in the fall of the year at which the entire matter may be 
again envisaged with 1934 in view. 

Your acceptance of the foregoing at the end hereof will constitute the contract 
between us. 

Yours truly, 
(Signed) CO. A. Sniper, President, 
SULPHUR Export CORPORATION. 

Accepted on behalf of the Orkla Grube Aktiebolag. 

(Signed) N. HE. Lenanper. 

Tt will be noted that this contract succeeded in accomplishing many 
of the things which Sulexco desired at the cost of a subsidy which was 
limited to $70,000 for the year. The differential in price between 
Orkla and Sulexco sulfur was on account of the superior quality of 
Sulexco sulfur. Such differential had theretofore existed to the extent 
of $3 per ton. The subsidy of $1 a ton up to 70,000 tons was to com- 
pensate Orkla for the loss of profit which it would sustain in selling 
its elemental sulfur at the low prices necessary to keep the wood-pulp 
mills from converting to pyrites. Although Sulexco was reluctant to 
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agree to any subsidy, it felt that it was worth $1 a ton to have these 
markets saved for elemental sulfur and at the same time keep Orkla 
sulfur from invading Sulexco’s best European markets, i. e., England 
and France, with prices substantially below those which Sulexco was 
then quoting in those markets.“* Sulexco had already reduced its 
prices in such markets as follows: 1% 


C. i. f. price as of— ita iis France 
DETR Sota Re Sene SAAR eRe ASS OSS ENS SSAA ee IER rye ty, 25. 00 25. 00 
Cris ee ke (os ey ers Bee? Se eee a re Seen EE Se. et * 22. 50 50 


Orkla was in a position to underquote Sulexco on the European con- 
tinent. It also was so situated that it could supply the Scandinavian 
markets at much lower prices and still make money because of its low 
cost of production and transportation to such nearby consumers. 

A Sulexco official testified that the restriction on Orkla sales to the 
Scandinavian and Finnish markets in no way prevented possible ex- 
ports to the United States for both economic and legal reasons. He 
stated that Orkla could sell at higher net realized prices in Scandinavia 
and Finland than in the United States.” In addition, 3 years prior 
to that time Orkla had agreed in its patent license agreement with 
Texas Gulf Sulphur Co. not to export any elemental sulfur produced 
by the Orkla process to North America, South America, or Austral- 
asia. One of the Sulexco officers who negotiated the contract between 
Orkla and Sulexco was also a vice president of Texas Gulf Sulphur 
Co. He testified that in such negotiations he acted solely as an official 
of Sulexco and not as an official of Texas Gulf Sulphur Co., but that 
in negotiating the contract he, of course, had in mind the provisions 
of the Texas Gulf Sulphur Co. contract with Orkla about which all 
of the other officials of Sulexco (except those who were also officials 
of Texas Gulf Sulphur Co.) knew nothing.’® 

On November 23, 1933, the same parties negotiated their second con- 
tract 1 to cover the year 1934. It contained the same provisions in the 
same language except that the Orkla price was fixed at $20 or its 
equivalent in sterling, Swedish, or Norwegian currency, and the 
Sulexco price at $22.25 spot orders, $21.75 1-year requirement contract. 
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On October 9, 1934, the parties entered into their third contract ™ 
to cover the years 1935 and 1936. It contained the same restriction of 
70,000 tons for each of the years involved, the same subsidy of $1 per. 
ton up to that limit and fixed the Sulexco price at $23.50 per ton during 
the year 1935. This contract reserved to Sulexco the right to increase 
its delivered price and to allocate part of its tonnage to the Ufficio in 
accordance with the Sulexco-Ufficio agreement of August 1, 1934. It 
also provided that during the year 1935 Orkla would take no steps 
toward adding to its present sulfur-producing plant and would not 
commence production from any addition to its present plant before 
March 1, 1937. It further provided that during 1935 the parties 
would meet again for the purpose of deciding on prices for 1936 and 
an allotment of tonnage between themselves for the year 1937 and 
thereafter. 

During these years Orkla’s production was approximately as 
follows: 7?” 


Tons 
CSS ae ee ee ae oe en Oe: . eee 66, 000 
DAS Soe: ae an See Sy 8 ce ee se NC Se ee ee ens eee, See 68, 000 
TOO i Bes Go RO ies ca Oe 2 ee Ae Sete 70, 000 
GS ane “ae Pettit ll cee PR PD NES TE len Fn ST tah YS 69, 000 


and Sulexco paid to Orkla in cash the subsidy of $1 per ton on Orkla 
sales in Scandinavia and Finland during such years, as follows: 1” 


AQQO tis, pate P< Biirin et, ols te brehs sees Wicca whe tiie: $62, 700 
FO cet soe ae ea ge we Te gan igs aa 69, 800 
PO Sten Gutictnn sit oh hae eaten Caen YEE ert pret eee ae 65, 000 
HORE Meet TOA SA ott SAVANE Ra Cl Oe ea Re OOM 69, 000 


The record does not reflect the cost of this subsidy payment per ton 
of Sulexco’s sales over the whole period but it amounted to 20 cents 
a ton in 1933 and 28 cents a ton in 1934. 

Sulexco officials insist that the Orkla agreements were worth more 
than they cost and that in their opinion the only effect of such agree- 
ments on American exporters, Sulexco as well as nonmembers of 
Sulexco, was that they were able to and did export more sulfur to 
Europe and at better prices than they otherwise could have done.!™ 
They stated that the cost of the subsidy was a negligible factor when 
compared with the prices in the European markets of from $1 to 
several dollars a ton.1”4 
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Sales of elemental sulfur in Norway, Latvia, Finland, and Sweden 
for these years were: ** 


Year By Orkla By Sulexco By others 
Tons Tons Tons 
SOSSAIE Es) sia ep aes ea Ee dk 62, 979 66, 194 25, 754 
DE nn el ene SS SER ee eR ee 70, 475 55, 042 41, 801 
RO s0s oes o> Se ee ie a es Sel A aE 65, 108 38, 035 38, 160 
1 ee es Se ee el Se ee ee es oe eee eee 69, 102 52, 516 42, 851 


D. Agreement for the years 1937-39 


On April 1, 1936, Orkla and Sulexco entered into their fourth and 
last agreement 1° which was to have run from January 1, 1937, until 
December 31, 1941. The provisions of this agreement were as 
follows: 177 


This agreement is confined to the continents of Europe, Asia, and Africa in- 
eluding adjacent islands, hereinafter called the joint territory. 

It is agreed that sales in the joint territory made by the Sulphur Export Corp. 
and the Orkla Co. shall be divided one-third to the Orkla Co. and two-thirds 
to the Sulphur Export Corp. 

Commencing January 1, 1937, sales will be proportioned in this ratio as nearly 
as may be and should either of the parties be behind in its tonnage that tonnage 
will be made up during the next year. 

Information will be currently furnished by both parties to the other advising 
all sales which each party has made in the joint territory. The price at which 
these sales shall be made shall be mutually agreed upon at a meeting which 
shall take place in London not less than 3 months before expiration of each 
calendar year. If at this meeting no agreement is reached between the two 
parties as to prices for the coming year then either party may elect to cancel 
this agreement to take effect on the following December 31. ‘he party desiring 
cancellation shall give notice to the other in writing to be mailed prior to 
November 1. 

It is contemplated that as soon as Orkla increases its production of brimstone 
above 70,000 tons per year and thereby releases to the pyrites industry any 
tonnage or pyrites which Orkla is now Selling an endeayor will be made as soon 
as feasible through collaboration with the pyrites industry as soon as such ton- 
nage is released to secure an equivalent brimstone tonnage in the joint terri- 
tory. In no case without agreement between the parties shall the price of brim- 
stone be less than 75/— c. i. f. and in no case shall an attempt be made to secure 
customers who would be in direct competition with present users of brimstone 
without the mutual consent of both parties. 

Orkla agrees as far as lies in its power that it will not license to others the 
use of the Orkla process covered by patents which are now controlled by the 
Aktiebolaget Industriemetoder, Stockholm, nor to assist others in the develop- 
ment and use of the process other than as already committed. 
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It is recognised in principle by both parties that it may be desirable to secure 
through purchase or otherwise certain patents in the joint territory which may 
have a potential value in the production of sulfur in the joint territory. If any 
such patents are acquired they shall be acquired jointly by the two parties pay- 
ment being two-thirds by the Sulphur Hxport Corp. and one-third by Orkla. The 
title to such patents shall be held in trust by A. B. Industrimetoder a subsidiary 
of Orkla which company will endeavor to protect these patents for the mutual 
benefit of both parties and at their mutual expense in the proportions mentioned. 
No license for such jointly owned patents shall be issued by A. B. Industri- 


metoder without the consent of both parties. 

It ig understood that as far as practicable sales of Orkla sulfur shall be con- 
fined to Scandinavia and the countries bordering on the Baltic. 

In case other American producers outside the Sulphur Export Corp. shall 
ship sulfur into the joint territory it shall be the option of the Orkla Co. in 
ease it does not wish to absorb its one-third portion of such loss of tonnage to 
cancel this agreement giving to the Sulphur Hxport Corp. 90 days notice of its 
wish so to cancel. 

The Orkla Co. has been advised of the existence of an agreement between 
the Ufficio per la Vendita dello Zolfo Italiano and the Sulphur Export Corp. 
This present agreement is subject to the concurrence of the Ufficio. 

The only other provisions related to arbitration in London of any 
disputes arising under the contract. Several amendments of no par- 
ticular importance to this investigation were made to the agreement 
during the period of 1936 to 1938.1” 

Questioned about this 1936 contract, a vice president of Sulexco 
stated that Orkla had advised Sulexco that it intended to increase its 
productive capacity on or about January 1, 1937, from 70,000 to 140,- 
000 tons per year, that the contract of April 1, 1936, was made to be- 
come effective on January 1, 1937, in anticipation that Orkla’s capac- 
ity would be so increased,” that under the new contract Orkla was 
supposed to sell in Scandinavia and in the countries bordering on the 
Baltic before seeking markets elsewhere, that Sulexco also con- 
tinued to sell in these same markets,'** and that Orkla’s quota of one- 
third of the sales made by the two parties in the joint territory was to 
come out of the shares of both Sulexco and the Ufficio under the con- 
tract between these latter two parties dated August 1, 1934.18 In 
December 1938 the Sulexco Ufficio contract was amended to guarantee 
the Ufficio a minimum of 240,000 tons annually.1® During 19387, the 
first year of operation under the 1936, Orkla contract, however, Orkla’s 
sales were 41,362 tons below its quota and the deficit was canceled 
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by mutual agreement on December 8, 1938, at which time it was agreed 
that the deficits occurring after December 31, 1937, would be cumu- 
lative and could be made up by the party in deficit at any time during 
the life of the agreement.** There were no further adjustments 
between the parties on deficits, however, because operations under 
the contract were suspended a few months later in September 1939.1 

The witness characterized as a mere expression of hope the clause 
relating to capture from the pyrites industry of the tonnage released 
to that industry by Orkla’s conversion of an additional 200,000 tons 
of pyrites per year into 70,000 tons of elemental sulfur. He stated 
that Sulexco and Orkla did not obtain this new business.1% 

With reference to Orkla’s covenant not to license the use of the 
Orkla process patents to any others not already licensed, the witness 
stated that outstanding licenses then were held by the Rio Tinto Co. 
in Spain, Mason & Barry in Portugal, a small concern in Hungary 
and the Texas Gulf Sulphur Co.; that Sulexco’s purpose in obtaining 
this clause was to prevent the granting of new licenses for the use 
of the Orkla process and thereby tend to prevent, to some extent at 
least, an increase in the European, Asian, and African markets of 
the amount of elemental sulfur produced by the Orkla process." 
This clause had no effect insofar as possible exports to the United 
States were concerned because such exports were already barred by 
the patent agreement of July 16, 1930, between Texas Gulf Sulphur 
Co. and Orkla. Such exports would also have been barred after 
July 2, 1940, when Congress enacted section 1337a of the United States 
Code.” ! 

It was further testified with relation to the clause of the contract 
providing for the joint acquisition of patents that the contract had 
been made in London without the advice of counsel, that when the 
papers were examined in New York a question was raised as to the 
propriety of Sulexco owning patents,” that the question could not be 
resolved by Sulexco’s counsel, but since the Federal Trade Commis- 
sion had accepted the filing of the contract and had raised no objec- 
tions to any of its provisions, it was not thought necessary to revise 
the agreement. 
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Pursuant to the provisions of this patent clause, Orkla called on 
Sulexco to participate in the purchase of certain Norwegian process 
patents, known as the Halverson process, for the production of ele- 
mental sulfur from pyrites. Because there was still some doubt m the 
minds of Sulexco officials as to the propriety of its owning patents, 
Sulexco replied that while it was willing to contribute its pro rata 
share of the cost of acquisition, it wanted no part of the ownership 
thereof.® The patents were purchased by Orkla, and in February 
of 1937, Sulexco paid Orkla approximately $35,000 as its part of the 
purchase price.“* Development of these process patents was there- 
upon stopped. Sulexco has never had nor exercised any legal or 
beneficial ownership or control of the Halverson patents. There is 
no evidence that Sulexco contributed any other sums towards the cost 
of acquisition of any other patents or patent rights. 

Orkla wanted to buy the patents because it thought that the Nor- 
wegian Government might undertake to develop them and compete 
with Orkla and the other sellers of elemental sulfur in Norway. It 
is understood that Orkla still owned the patents at the outbreak of the 
war, and that they had not been further developed or used after they 
were acquired. It is not known whether Orkla has licensed anyone 
to use the patents. 

Referring to the clause permitting cancellation by Orkla if Ameri- 
can producers outside of Sulexco shipped into the joint territory, a 
vice president of Sulexco stated that although such shipments were 
made by Jefferson Lake Sulphur Co. and Duval Texas Sulphur Co. 
during the contract period, Orkla had not canceled the contract.” In 
this connection, Sulexco’s European representative, B. C. Hughes, on 
January 6, 1939, wrote the president of Sulexco with reference to the 
Orkla-Sulexco agreement and operations thereunder and stated “If 
there were no competition any difficulty would be unlikely, but al- 
though Duval and Jefferson appear to be keeping their promise not to 
disturb the Scandinavian and Baltic markets we cannot be too sure of 
their future action, and I think it would be better to leave Orkla free 
to sell at below $21—if necessary to maintain their sales.” °° Asked 
about this, the witness stated that he knew nothing about any such 

12 Transcript 425. 

193 Transcript 423. 

4 Transcript 423-424. 

1% Transcript 424—425,. 

196 Transcript 425-426. 


197 Transcript 426-427. 
198 Hxhibit 124B. 


SULPHUR EXPORT CORPORATION ET AL. 875 
820 D. Agreement for the years 1937-39 


promise." He denied that, Sulexco had any agreement or under- 
standing whatever with Jefferson Lake Sulphur Co. or Duval Texas 
Sulphur Co.; that the latter companies would not disturb the Scandi- 
navian or Baltic markets except the Sulexco-Jefferson Lake agreement 
covering sales during the year 1934. It might be noted that Sulex- 
co’s European price during 1938 was $24 c. i. f. and its price in these 
markets on January 6, 1939, when this letter was written, was $23 
c. 1, £.°°* while the average cost per ton for ocean freight and insurance 
during the year 1938 varied according to the principal European 
destinations as follows: *°° 


LAS he See 2 Oe ee eee PD Oo WO OM coxa Oe ae es a beeen $5. 54 
ASIP AS) (SRS SS, Rana Saeco eat FS feel SOT al Pea lpi, See ee See ae ae a Sea(t 
TS RTVOX GSS gaps ect ateel alah pa grin eae tao. a SE'NNORWAY = ote ane ae 6. 57 
United ‘Kinedom- 1-2 4,61 


Under these circumstances, Jefferson Lake and Duval, as well as 
Sulexco, could realize higher net prices by selling in Belgium, Algeria, 
France, and the United Kingdom than in Scandinavia. While the 
record does not show Duval exports to particular countries in this 
period, it does show the following exports by Jefferson Lake Sulphur 
Co. about this time :?% 


Date Destination pri a Tons 
PRET AOS tt se Pte tes TEs aa te Wilgorig’ foe. r sae eee gee eee $23. 50 4, 501 
Avie) .29; 1938. 2 = 2s - seen soa 22. 50 900 
Sept. 8, 1938__- 23. 50 650. 
Oct. 2, 1938_ 23.25 250 
Do. 23. 35 300 
Do. 23. 50 150 
Do. 23.15 800 
Oct. 27, 1938__ x6 23.00 5, 270 
Wiese Updos pe aseee eee: Sree 23.00 667 
WDE ont Git Re oe eres gat os eer eee RVPSUGD fe ene ee ISS 5 SR 23.00 3, 000 
IDE PS STI i a aca eae ert epee jeri AO eee ee eens 23.00 2, 521 
PPE AO MGSO ohaees 922s - seis oe ee 180) Gah Ve Rae eee =e + pene ee a 22. 60 325 
1 EE Ge ped grate wert Sa ae AMEE 58-40), sate a ES pele name a ae 22.75 87 
Were 2 71080: hse nak. oe. ane eles 8 (oko) Be ee ee ee ene Sere 22. 50 1, 200 
Witt. 28, 1930. 2 a eae engi g oe eee Gp ot d (21a Ieee eneet o S eR aS  eee eekee 22. 50 500 
rapes 1989s eae os 2 sated Seeman ms t.- Svy sks) atti aM Se 23.00 200 
Oo RE EE aan nes ate SEGA SY AG | pepe ete Pe ieee a eager 22. 50 500 
5, oemoeeeamme tT he ameemere inten Bel Be 
BABES 24 5 LOO cps a ns ee Sa SW@CGU = oan gaa senna i ; 
May Goa Ree BEE ORS SOE BR OES SE Ree: Sei ee Oss Ae ee ee 23. 00 1, 500 
VEO NOG Oman oe ane Ss pn oe wae (1D, pela eet aarp elmre ny Sah Ens 23.00 3, 501 
aness} VIS9l fae bettie ees se yee re ined Ole ee Dae Nie 22. 50 1, 500 


Sales of elemental sulfur in Norway, Latvia, Finland, and Sweden 
for the years 1937 and 1938 (the last year for which figures were 
available), were made by the following : *” 
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Year By Orkla By Sulexco By others 
Tons Tons Tons 
19ST es Pe ees TEE ae aE ae 98, 319 54, 200 44, 264 
TOSRaS? ek ens tee Mee, yalabc ge | ee teenies 78, 743 27, 357 31, 225 


On September 19, 1939, Sulexco caused the complete suspension of 
this last Orkla contract because of war conditions in Europe,”* and 
there have been no operations under the contract since that time. 

On April 8 to 9, 1940, Norway was overrun by Germany. This was 
a condition which could not have been foreseen by the parties to the 
agreement and made impossible any future operations thereunder for 
an unpredictable but apparently long period of time. It was felt by 
Sulexco that there had been a commercial frustration of the agreement 
and that it has therefore been terminated by operation of law. 
Sulexco’s directors on February 15, 1945, ordered that formal can- 
cellation be effected immediately.2“> To the extent that any of the 
provisions of the contract were still in effect as a matter of law, they 
were formally canceled by Sulexco on February 21, 1945.7 


VII. ASSOCIATION AGREEMENTS WITH FRENCH BUYERS 


A. Proceedings 


A third subject for investigation in the bill of particulars is that 
the association, by agreement with the principal sulfur refiners in 
France, and otherwise, attempted to prevent and may have prevented 
domestic nonmembers’ competitive crude sulfur from being exported 
to and sold in France. Pertinent testimony and exhibits were received. 


B. Background 


The French market, including Tunisia and Algeria, has long been 
one of the largest foreign markets for the sale of elemental sulfur in 
a crude state. Most of the crude sulfur imported into France is 
there ground or ground and refined,” and used in dusting vineyards 
and for other agricultural purposes. Pyrites, of course, cannot be 
used for these purposes, although elemental sulfur produced from 
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pyrites may be so used but are not.%* The French sulfuric acid 
industry uses pyrites almost exclusively. Since France has produced 


_ no elemental sulfur, and indeed has found it necessary to import 


pyrites for its sulfuric-acid industry,?” it has long been an important 
market for elemental-sulfur producers.” From 1923 to 1932 France 
and its colonies were a high-priced and satisfactory market, most of 
which was shared by Sulexco and the Consorzio under their inter- 
national agreement of March 1923. Sulexco sold an average of 85,000 
tons per year in this market for 1928-82, inclusive. This was more 
tonnage than it sold in any other single country in the same period 
with the exception of Australia.?” 

While there were a number of sulfur refineries in France, prior to 
1931 three companies had about 80 percent of the refined sulfur 
business. One of these three, Raffineries Internationale de Soufre 
(hereinafter referred to as “Raffinter”), owning refineries at Mar- 
seilles, Cette, and Bordeaux, was a subsidiary of Union Sulphur Co. 
from around 1913," until it was sold in 1935 to interests which con- 
trolled another of the three, Raffineries de Soufre Reunies (hereinafter 
referred to as “Reunies”).7* The productive capacity of the French 
refining industry was considerably in excess of the industry’s sales.” 
For many years prior to 1932, the refiners had operated under agree- 
ments among themselves which fixed prices and sales quotas.”* ‘These 
agreements broke down from time to time because of disagreements 
among the participants, primarily over the matter of quotas.’ 
From time to time also the Italian and Sicilian refiners dumped 
refined sulfur in the French Market, and during such periods the 


agreements among the French were relatively ineffective." 


Throughout Sulexco’s existence the primary concern of each of the 
French refiners was to buy its crude supplies at prices no higher than 
its competitors and to prevent the entry of newcomers into the market 
who might upset the quota arrangements and price structure. The 
French were therefore particularly vulnerable to attack by the nearby 
Italian and Sicilian sellers of both crude and refined sulfur.2* France 
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was their nearest and best market, and small but frequent shipments 
could be made in sailing boats.2? It has also been the most sensitive 
market in which Sulexco has sold sulfur.2° If the French refiners did 
not buy from the Italians and Sicilians as much crude sulfur as the 
latter thought the French should buy, the Italians and Sicilians would 
threaten to and did dump refined sulfur in France.2* However, dur- 
ing most of the period that the Sulexco-Consorzio agreement was in 
effect, harmony prevailed because each refiner bought his crude sulfur 
at the same fixed price and neither had any advantage over the other.™ 
It was in recognition of this danger to Sulexco and its French custom- 
ers that Sulexco’s proposal to the French committee in February of 
1933 was that Sulexco would supply two-thirds of the French require- 
ments. With the other one-third the French could bargain with the 
Italian and Sicilian sellers of crude sulfur.?'® 

Repeatedly throughout Sulexco’s existence the French refiners had 
told Sulexco that they preferred to and would buy their entire require- 
ments from Sulexco if Sulexco would keep other sulfur out of France.** 
Their interest was not so much that other sulfur might be sold at a 
lewer price as it was that such sulfur would get into the hands of 
“upstart grinders” and create new competition in France for the estab- 
lished refiners. Sulexco officials testified that they just as repeatedly 
refused these conditioned offers or to make any attempt to influence 
other American sulfur suppliers from selling into France.” As late 
as 1939, the French were still trying to have Sulexco do something 
about this problem. On November 24, 1939, Sulexco’s European repre- 
sentative wrote Sulexco in part as follows: 78 

I had the pleasure of mecting Mr. Roubaud [head of Reunies and Raffinter 
group of refineries] when I passed through Marseille on November 4 and again on 
November 14. He and his colleagues willingly admit that the Sulexco producers 
have not for some years past been receiving that proportion of the total French 
business to which their productive position and commercial prestige entitles them. 
This, as they have many times pointed out, arises not from any desire on their 
part to support our competitors, but from the peculiarly vulnerable position in 
which the French sulfur refiners find themselves, being liable to be shot at by 
any producer of crude who might be dissatisfied with his sales in France. They 
have never ordered from others more than the minimum tonnage necessary to 
protect their market: if we could offer them protection in some other form they 
would be most happy to draw their supplies exclusively from us. We have heard 


all that story many times before, and I, for one, have never been able to think 
up any adequate answer. 
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Being unable to obtain “protection” from Sulexco, the French took the 
position that if Sulexco could not, or would not, keep other sulfur out 
of France the French would have to protect themselves by buying such 
quantities of sulfur as such other sellers wanted to sell in France.?24 

Prior to 1928, the French refiners had divided their purchases of 
crude sulfur between Sulexco and the Italian Consorzio except for oc- 
casional purchases from the Montecatini chemical interests which pro- 
duced crude sulfur on the Italian mainland. It will be recalled that 
while all of the Sicilian crude sulfur producers were included in the 
Italian Government Consorzio, the producers on the Italian mainland 
were not so included.” 

Beginning with the year 1927, Union Sulphur Co. made no further 
sales through Sulexco,”*, but until its stocks were exhausted in 1930 
that company sold crude sulfur direct to Raffinter, its French subsidi- 
ary. In addition, Sulexco also sold continuously to Raffinter both 
before and after Union Sulphur Co.’s withdrawal from Sulexco.?° 

During the year 1930, the Montecatini interests, in order to in- 
crease their sales of crude sulfur in France, purchased three of the 
smaller French refineries and a half interest in a fourth.”* The 
combined purchases of these four refineries accounted for approxi- 
mately 20 percent of all of the crude sulfur imported into France.” 
Total imports into France and Algeria in 1930 were 106,953 tons and 
were supplied as follows: 784 


Tons 
RS OLS a 1 Le st a ee pak a a yee sy es Boe 56, 288 
eS yaimiomasuiphiriGos Sac Antu Ph St ee ee Sl ee ed *15, 940 
Be Gonsonzigand. Montecatini. ..3) 2. §. 8 $e eg 34, 685 


1 None in 1931 or thereafter. 


The refineries controlled by Montecatini obtained most of their 
supplies of crude sulfur from Montecatini at prices lower than those 
fixed for France under the Sulexco-Consorzio agreement. These 
refineries then began pushing for larger quotas, and as a result the 
agreements among the French refiners disintegrated in late 1931.7 
A severe price and tonnage war started at that time over the matter 
of sales quotas, and the French began fighting among themselves 
and with the Italian and Sicilian refiners who were exporting refined 
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sulfur to France. In early 1931, Sulexco reduced its French price 

from $25 to $23.50 c. i. f., but several refineries nevertheless closed” 
their doors, and others operated only part time.”** The feeling be- 

came go bitter between two of the larger refiners, Raffinter and Reunies, 

both customers of Sulexco, that in April or early May of 1932, Reunies 

caused criminal charges to be filed against Raffinter for price cutting 

and had its records seized by the French Government.™”. 

From J anuary to April of 1932, Sulexco’s customers applied pres- 
sure for lower prices on their requirements of crude sulfur.** Sulexco 
resisted this pressure for a time because it and the Consorzio were sup- 
posed to be selling at agreed prices to all of the French customers, and 
Sulexco thought that a lowering of the price of crude sulfur would be 
no solution of the difficulty among them and with the Montecatini 
group of refineries. The French insisted, however, that the price war 
was caused by the intrusion of Montecatini sulfur in the French mar- 
ket and that Sulexco should either reduce its price to a point where 
such customers could finish the fight with Montecatini, or enter into 
an agreement with Montecatini which would result in ending the price 
war in France.” Finally, in an effort to case the situation which was 
costing Sulexco a loss in sales volume and prices and which threatened 
to bring about a still more drastic reduction in prices, Sulexco’s presi- 
dent on April 29, 1932, proposed to its French customers that he and 
Sulexco’s counsel would go to Paris and attempt to settle the differ- 
ences among them, after which it might be possible for them to reach 
an understanding with the Montecatini group.”* Two of the customers 
accepted the proposal, but the third, Raffinter, refused to do so because 
of the criminal charges which had theretofore been filed against it by 
Reunies.”* Under the circumstances Sulexco’s representatives did 
not go to France at that time.* 

Meanwhile, the Consorzio also began open price cutting on crude 
sulfur and exceeding its quota under the Sulexco-Consorzio agreement 
of March 14, 1928." The Consorzio was dissolved, and the Sulexco- 
Consorzio agreement came to an end in July 1932. 
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It was not until early in 1933 that Sulexco’s French customers set- 
tled their differences among themselves.2 Shortly thereafter, in 
February 1933, Sulexco suggested to these customers that they form a 
purchase and control committee, composed of representatives of each 
refinery, which would act for its members in purchasing their sulfur 
requirements, and that for each ton of Sicilian and Italian sulfur 
purchased by the members of the committee, two tons should be bought 
from Sulexco at a price of $21.50 c. i. f., which price, however, would 
be adjusted at the end of the French sales campaign year to the average 
price paid by the committee for Italian and Sicilian sulfur after tak- 
ing into consideration the recognized differentials based upon the su- 
perior quality of Sulexco sulfur.”° This proposal was to cover the 
sales campaign year beginning September 1, 1932.7° It was accepted 
by the refiners on February 6, 1933, but they complained that Sulex- 
co’s price of $21.50 c. i. f. (a reduction of $3.50 per ton), was still not 
low enough, and they reported that Sicilian refined sulfur was being 
offered at from ‘ 22 to $22.50 c. i. f. all Mediterranean ports.”” 

In the late spring of 1933, Jefferson Lake Sulphur Co., a new Ameri- 
can producer which first began production in October 1982, sold the 
French committee 30,000 tons of crude sulfur to be delivered for the 
French campaign year beginning September 1933, at a price of $17.50 
f. o. b. vessels New Orleans, which was equivalent to approximately 
$20 c. 1. f. French ports.”* At that time Sulexco was quoting a price 
of $21.50 c. i. f. French ports.” 

On June 29, 1933, Sulexco entered into a contract with the French 
committee to supply not less than two-thirds of such of the committee 
members’ requirements during the campaign year beginning Septem- 
ber 1, 1933, as were in excess of the 30,000 tons which the French had 
already contracted to buy from Jefferson Lake Sulphur Co. The price 
under this contract was $22 c. i. f., subject, however, to an adjustment 
at the end of the sales year to meet the lower Italian and Sicilian crude 
sulfur prices.?*4 

The Montecatini refiners in France continued to offer refined sulfur 
at prices far lower than those desired by the three refiners constituting 


238 Transcript 1043. 

239'The price adjustment clause mentioned above cost Sulexco $79,224.55 in cash at the 
end of the campaign year notwithstanding the fact that Sulexco’s price in France was then 
lower than in any other market except Esthonia. See exhibits 3 and 140C. 

20 Wxhibit 136A. 

241 Wxhibit 137. 

42 Wxhibit 138. 

243 Transcript 783-784. 

110 Hxhibit 3. 

244 Hxhibit 139 A, B. 


882 FEDERAL TRADE COMMISSION DECISIONS 
VII. Association agreements with French »uyers 43 F.T.C. 


the purchase and control committee. The Sicilian sulfur refiners also 
continued to quote low prices on refined sulfur delivered in France. 
In January of 1934, representatives of the French committee called 
on the Montecatini interests in Italy in an effort to reach an agreement 
which would end the price war on refined sulfur in France.*4* Mon- 
tecatini’s peace terms included demands (1) that the committee pur- 
chase half of all of its requirements from the Italians, (2) that the 
committee raise the price of refined sulfur in France to a point where 
the Montecatini refineries could stop losing and begin making some 
money, and (3) that the Montecatini refinery group (known as the 
“Continentale”) be taken into the committee, and that the committee, 
as so reconstituted, should be the exclusive French sulfur buyer from 
both the Italians and Sulexco. Montecatini threatened that unless 
these terms were accepted, the Italian Government organization of 
crude sulfur producers would give its local refiners a special rebate 
on all refined sulfur exported to France.4* This proposition was 
forwarded to Sulexco by its French customers as being the “only 
means [to] prevent ruining our markets.”*4° The French advised 
Sulexco that unless Sulexco were willing to agree to the Montecatini 
proposal and lose the tonnage to the Italians it must give the com- 
mittee such price protection on crude sulfur as might become necessary 
to fight to an end the price war with the Italians.24* Under this 
proposal Sulexco would have lost its right to deal directly with those 
of its French customers who were not on the committee, and it would 
have lost the opportunity of selling at least 30,000 tons of sulfur a 
year.4° Sulexco refused to agree to this arrangement, and it was not 
made. 

Late in the month of April or during the first few days of May 
1934, however, the French committee entered into an agreement with 
the Ufficio per la Vendita dello Solfo Italiano (herein referred to as 
the “Ufficio”), an agency created by Royal Decree of the Italian Gov- 
ernment on December 11, 1933, to control the sales of all crude sulfur 
preduced in Sicily as well as on the Italian mainland.2#7 

The agreement between the Ufficio and the French committee pro- 
vided that the Montecatini refiners in France should be admitted to 
membership in the committee, that the three original members of the 
committee should buy from the Ufficio 25 percent of their requirements, 
with a minimum of 25,000 tons a year, at the same price which they 
could buy from any competitor, that the Ufficio would not supply 
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the Montecatini refineries with more than the tonnage agreed upon 
within such committee (estimated at 23,000 tons per year) and would 
not supply new refiners, that the French refiners would not export 
refined sulfur from France, its colonies, and possessions, and the 
Italians would not export refined sulfur to such countries. The 
agreement was to cover the next two campaigns (i. e., until September 
1936) and would then be extended for three additional campaigns 
unless during this latter period it was canceled by the parties.*48 

As a result of this price war and the agreement with the French 
refiners, the Ufficio assured itself of selling the French a minimum of 
48,000 tons of crude sulfur a year beginning September 1934. During 
the calendar years 1930-34, the crude sulfur imports into France (and 
Algeria) were supplied by the following: 


Supplier 1930 1931 1932 1933 1934 

Tons Tons Tons Tons Tons 
BUOKG0 92. a a ee a ee 56, 328 82, 400 66, 849 79, 676 51, 155 
Other United States producers____-__------- 15, 940 SO Bio ese 2. ee 28, 689 18, 603 
Etat erator bye ee est en ee ee 34, 685 33, 615 44, 537 47, 547 64, 544 
GEKA Nonway ene ey ORE eet oe es ee leek 2 ee SOUS bP RAP IO eS See 
TESTS CEES) AS EEE) Nes Se ee a is pn (a a | (ek a ee | ee 1, 345 
Haslet Se Se s SEES ee Tas a eee s do geeks 202k Ses 22 
Mothicheiports 22 tke BE ete 106, 9F3 119, 390 111, 907 155, 912 135, 669 
Silexeo percentace-.. 2505. oa ne 52. 67 69. 02 59. 74 51. 10 37.71 


This, then, was the situation confronting Sulexco when, in May 
1934, it began negotiations with the French refiners for sales of crude 
sulfur for the campaign year beginning September 1, 1934. 


C. Agreement of 1924 


On May 3, 1934, Sulexco’s president sailed for Europe to negotiate 
for an agreement with the Ufficio and also to negotiate with the French 
committee for the sale of crude sulfur during the year beginning Sep- 
tember 1934.28 Upon arrival in England, he learned of the agreement 
which only a few days earlier had been concluded between the French 
refiners and the Italian Ufficio.” 

On May 5, 1934, the vice president and sales manager of Jefferson 
Lake Sulphur Co., a nonmember of Sulexco, telephoned Sulexco and 
since Sulexco’s president was en route to Europe, he talked to its 
treasurer and asked whether Sulexco had quoted prices to the French 
committee for the coming campaign. He stated that he had a cable 
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from the committee’s representative, a Mr. Charles E. Hope, asking 
for a quotation and that Mr. Hope had said that the committee had 
“interesting offers” from other producers.” Sulexco’s treasurer in- 
formed Jefferson Lake’s vice president that Sulexco had not yet quoted 
prices to the French for the year beginning September 1994, and 
he promptly cabled Sulexco’s president of his conversation with Jef- 
ferson Lake.” Although Sulexco officials thought that Duval Texas 
Sulphur Co., another nonmember of Sulexco, was not interested in 
the French market at that time, it was not known for certain whether 
the “interesting offers” had in fact come from Duval or whether the 
committee was simply making the statement to Jefferson Lake in or- 
der to influence that company to quote a lower price in order to meet 
a quotation which in fact did not exist.” 

On May 11, 1934, the vice president of Jefferson Lake again called 
Sulexco and stated that he had a telephone conversation with Mr. 
Hope of the French committee and that Mr. Hope had stated that 
the committee had been offered 20,000 tons of sulfur at a price of 
$18 per ton f. o. b. American ports. Jefferson Lake’s vice president 
told Sulexco’s treasurer that during the telephone conversation he 
had quoted and Mr. Hope had refused a net price of $22.50 c. 1. f. on 
20,000 tons." Jefferson Lake’s vice president asked what reply he 
should make to Hope. Sulexco’s treasurer replied that he was at- 
tempting to get $23 a ton c. 1. f., and he thought that Jefferson Lake 
should permit Sulexco to negotiate with the French for Jefferson 
Lake as well as for itself, Sulexco assuring Jefferson Lake of a 
certain tonnage.” Jefferson Lake’s vice president replied that while 
he was willing to cooperate with Sulexco he insisted on dealing 
direct and that he wanted one-third of the estimated 60,000 tons of 
American sulfur to be purchased by the French.2” Sulexco’s treasurer 
then related this conversation to the Sulexco directors who represented 
Texas Gulf Sulphur Co., being unable to reach the Sulexco directors 
who represented Freeport Sulphur Co. He then called Jefferson 
Lake’s vice president and said that the directors representing Texas 
Gulf Sulphur Co. were agreeable to letting Jefferson Lake have one- 
third of the French tonnage provided Jefferson Lake would also take 
11,000 tons of the low-priced Scandinavian business and 8,000 tons of 
the British sulfuric acid business.” At that time, Sulexco’s prices 
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in Scandinavia and to the British sulfuric acid manufacturers were 
$21.75 and $16.79 per ton c. i. f., respectively." Jefferson Lake agreed, 
except that it wanted to take only 5,650 tons of the sulfuric acid 
business (estimated to be one-eighth of that year’s requirements of 
the National Sulphuric Acid Association of Great Britain). 
Sulexco’s treasurer replied that he had no authority to agree to Jeffer- 
son Lake’s counter proposal, and the matter was put over for discussion 
until around May 21, 1934, when Jefferson Lake’s vice president was 
due to visit Sulexco in New York City.” Jefferson Lake agreed, how- 
ever, to quote the French $23 per ton c. i. f. on one-third of their 
requirements, but not to make this a firm offer at that time so as to 
make it easier for Sulexco to negotiate with the committee. Sulexco’s 
president was informed by cable of these last two conversations.” 
On May 12, Jefferson Lake quoted the French a price of $28 c. i. f. 
(less $0.50 per ton commission), for 20,000 tons to be delivered for 
the 1934 campaign.”* 

The first meeting between Sulexco’s president and the French com- 
mittee was on May 15, 1934. It was apparent to Sulexco’s president 
at that time that either the French actually had no offer at $21 per 
ton c. i. f. or that such offer had been made by Duval Texas Sulphur Co. 
because he knew that neither Sulexco nor Jefferson Lake had made 
any such offer. He also knew of the French agreement with the 
Ufficio under which the French were to pay the Italians the lowest 
price which might be quoted to the French by any competitor of the 
Italians,”* and that the French therefore had every incentive to ob- 
tain a bona fide low quotation from either Sulexco, Jefferson Lake, or 
Duval Texas Sulphur Co., all competitors of the Ufficio. He further 
knew that Jefferson Lake wanted to get one-third of the approximately 
60,000 tons of French business to be placed. 

The negotiations between Sulexco’s president and the French which 
began on May 15, 1934,2°° ended on May 17, 1934, with a contract.* 
During the negotiations, the French told Sulexco’s president that they 
had been offered lower prices by other supplers, but that they would 
buy all of their requirements of the coming year from Sulexco (except 
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that which was to be purchased from the Ufficio) if Sulexco would 
euarantee that no other American supplier would deliver sulfur in 
France that year2*? Sulexco’s president testified that he refused to 
accept the French proposition.”® According to a letter dated August 
14, 1935, from Sulexco’s president to the president of Freeport (which 
letter, according to the testimony of Sulexco’s president, was inac- 
curate) 2 the offer and its condition were nevertheless transmitted to 
Sulexco’s office in New York City, where it was arranged that Jefferson 
Lake would supply one-third of the estimated 60,000 tons.” Sulexco’s 
president testified that this part of his letter must have been inaccurate. 

The facts indicate that if the French actually had an offer of $18 
f. o. b. American ports (approximately $21 c. i. f. French ports), as 
they told Jefferson Lake, or at a “lower price,” as they told Sulexco’s 
president, they, by accepting it, would have saved $2 a ton on the 
sulfur so purchased and a like amount-on every ton to be bought from 
the Ufficio. This would have saved the French from $50,000 to $96,000 
that year on their purchases from the Ufficio alone, to say nothing 
of the tonnage which would have been purchased from the original 
offer or of the $21 price and the savings which might have been made 
in forcing Sulexco and Jefferson Lake to reduce their prices. 

On May 17, 1934, Sulexco and the three French refiners (the origi- 
nal members of the purchase and control committee) entered into a 
contract under which Sulexco agreed to supply not less than two- 
thirds of such of their requirements as were in excess of the tonnage 
to be purchased by the French from the Ufficio. The price was $23 
per ton c.i. f. French ports.** No mention is made in this contract of 
20,000 or any other tonnage from the Jefferson Lake Oil Co. After 
this agreement was made, all of the French requirements for the com- 
ing year were provided for except one-third of such of their require- 
ments as were in excess of the tonnage which the French had already 
agreed to buy from the Ufficio.%+ On May 11, 1934, prior to the sign- 
ing of the above agreement, it was estimated by Hope and Mayer that 
the French requirements to be taken from the United States would be 
60,000 tons and Mayer told Sulexco he wanted to supply one-third of it. 

On May i, 1934, the same day he had promised Sulexco to quote 
$23 per ton c. 1. f. French ports, Jefferson Lake’s vice president cabled 
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Hope of the French committee offering 20,000 tons at that price, less 
50 cents per ton commission, and guaranteeing to Hope not to sell 
others in that market at a lower price. On May 16, Hope cabled 
Jefferson Lake that its quotation was not acceptable but that he would 
see Jefferson Lake’s vice president in New Orleans early in July pro- 
vided that Jefferson Lake did not offer to sell other French buyers 
prior to that time. It will be recalled that Sulexco’s president was 
then in Europe negotiating with the French committee. Early in July 
1934, Mr. Hope came to New York and from July 5 to July 9 he and 
Jefferson Lake’s vice president had several telephone conversations 
and exchanged several telegrams. As a result of these communica- 
tions, on July 9, 1934, Mr. Hope, on behalf of the French refiners, 
agreed to buy 15,000 tons of sulfur from Jefferson Lake to be delivered 
prior to December 31, 1934. The price which was finally agreed upon 
was $23 c. 1. f. French ports (less $1 per ton commission). A part of 
Jefferson Lake’s telegram of July 9 to Mr. Hope confirming the agree- 
ment stated as follows: 

It is agreed that should you require any additional sulfur from American pro- 
ducers during this campaign you will consider giving me a fair proportion and 
I agree not to Sell others in France for shipment during your next campaign up 
to July 1, 1935. 

On October 26, 1934, Jefferson Lake’s vice president wrote Mr. Hope 
asking for the latter’s approval of a proposed offer by Jefferson Lake 
to a French buyer. In his reply on November 12, 1934, Mr. Hope 
stated : 

I acknowledge receipt of your letter of October 26 and insist very strongly 
that you do not make an offer to the firm in question. Our market situation is 
extremely difficult and the people to whom you refer are attempting to increase 
their production at our detriment. 

They have already been given their normal usual tonnage by the Sicilians and 
you can rest assured that they will not be given a further tonnage by any Ameri- 


can producer, 
As I explained to you in America, I have not asked you to do anything other 


than other producers have agreed to do. You can rest assured that, now, and in 
the future, we will not make any request or suggestion which is unfair to you. 

Jefferson Lake Sulphur Co. deliver 14,547 tons to the French prior 
to December 31, 1934, and 476 tons on July 16, 1935. That company’s 
production, inventory and exports were declining during this period 
as follows: 7° 
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‘ Dee. 31 
Calendar year Production Riventory Exports 
Tons Tons Tons 
Eggi 2 TL Satya Sy NAS eee hae SOL ENTS 303, 787 189, 603 86, 519 
NOS4 Pia 7ts Mi 8s Re a es ee ee ea ere 76, 135 86,877 | 84, 014 
TOG dae sete SPI TARE ee ee eS 24, 473 15, 892 8, 355 
EG a ea 9 Raley SNe a AW el aR es Fae 8, 439 1, 882 36 


While the company had exported 14 shipments during the 4-month 
period beginning September 14, 1934, and ending January 16, 1935 
(the date on which its last shipment was made to France until Decem- 
ber 18, 1937), it exported only four shipments during all the rest 
of the year 1935.2°* In 1937, Jefferson Lake Sulphur Co.’s production 
was 94,374 tons, its inventory as of December 31, 57,808 tons, and its 
exports 7,640 tons. In 1938, its production was 268,129 tons, its in- 
ventory as of December 31, 126,297 tons, and its exports 67,152 tons. 

Some time after July 24, 1934,?°° one of Sulexco’s vice presidents 
approached Duval Texas Sulphur Co. and suggested that Sulexco 
arrange to export 10,000 tons which that company had informed 
Sulexco’s vice president that it wanted to sell.2*° This was agreeable 
to Duval, and arrangements were made to ship the sulfur in two lots 
of 5,000 tons each.?** The two contracts covering these shipments 
were dated August 24 and October 9, 1934.2 The contract of August 
24 specified that the first 5,000 tons was to be exported to Scandinavian, 
Finnish, and Esthonian markets, and that Duval was to receive a 
price of $21.75 c. i. f. less 40 cents per ton commission.2 This was 
the Sulexco price in those markets."° The second contract of October 
9, 1934, did not state the destination of the 5,000-ton shipment but 
provided that Duval would receive a price of $23 per ton less certain 
ocean freight and shipping expenses and 40 cents commission.2” The 
minutes of the board of directors of Sulexco for October 18, 1934, 
contained the following statement : 27 

The President brought up the matter of the allocation to the Duval Texas 
Sulphur Co. discussed at the last meeting of the board held on September 11, 


1934, and reported that the 5,000 tons originally intended for delivery in the 
French market had been diverted to Rotterdam and Scandinavia, thus keeping 
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this quantity out of the French market, and that the agreement with reference 
thereto had now been signed. 

On motion duly made, seconded, and carried the said agreement for the allo- 
cation to Duval Texas Sulphur Co. of 5,000 tons originally destined for France 
but now diverted to Rotterdam and Scandinavia was approved, ratified, and 
confirmed, and a copy thereof was directed to be filed with these minutes. 

The sulfur was in fact exported to Holland and Scandinavia 2? 

When asked about the negotiations with Duval Texas Sulphur Co., 
Sulexco’s vice president testified that he knew that Duval had on hand 
only a relatively small amount of sulfur and desired to make spot 
export sales in order to bring in some cash to be used by that company 
in the development of a new sulfur deposit, that before he approached 
Duval with the proposition he knew from reports made to the State 
of Texas for severance tax purposes that Duval’s production. was 
low, that Duval was going to press the export markets in order to 
sell 10,000 tons and the thing to do was to cooperate with Duval in 
placing such tonnage in a market where it would cause the least 
disturbance.”** 

Asked about this matter of keeping this quantity of Duval sulfur 
out of the French market, a vice president of Sulexco stated that he 
did not know, but from reading a letter dated August 14, 1935, from 
Sulexco’s president to the president of Freeport, he presumed that 
when Sulexco’s agreement with the French was signed on May 17, 1934, 
Sulexco then had assurance that this 10,000 tons would not go to France, 
and that Sulexco had assured the French refiners that there would 
be no Duval sulfur going into France during that campaign year.?” 

The letter dated August 14, 1935, from Sulexco’s president to the 
president of Freeport undertook to explain the arrangements made 
during the preceding year for the sale of nonmembers’ sulfur as 
follows: 76° 

* * * During my negotiations in London with the French refiners I was 
informed that American sulfur other than ours was offered at lower prices but 
that if we could guarantee that no other American sulfur would be delivered 
in France our three principal French clients would contract with us for their 
entire requirements exclusive of 25,000 tons already bought from Italy. This 
information was transmitted to New York. It was then arranged in New York 
that Jefferson Lake Oil Co. should supply one-third of the estimated minimum 


of 80,000 tons to be purchased in America. 
Then to satisfy the Duval Co. and at the same time preserve stabilization of 


the French market Mr. Judson, who was at the moment in the South, suggested 
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to Duval that we might arrange to sell 10.000 tons for their account. This seemed 
agreeable to Duval and the word was passed on to New York. Mr. Wemple ad- 
vised Mr. Claiborne of the proposed arrangement and after considering the situa- 
tion Mr. Claiborne agreed on behalf of your company. [Italics supplied. | 

Sulexco’s president stated that he did not know a thing about the 
arrangements which were made with Duval, that in his absence from 
the country they had been made by the vice president, that his letter 
of August 14, 1935 (partially quoted above), was an attempt to ex- 
plain to the president of Freeport what had happened in his absence 
the year before, that the letter was based upon what the vice president 
told him after he returned to the United States and at a Sulexco 
director’s meeting on September 11, 1934, that he couidn’t say why it 
was advisable to arrange the allocation, that he couldn’t say definitely 
that the allocation was a matter of buying off Duval to keep that com- 
pany from price cutting in France, and that it was not Sulexco’s policy 
to throw business to competitors if Sulexco had a reasonable chance 
of obtaining it unless Sulexco got something in return, such as main- 
tained prices.” 

Testifying on this same subject at a later hearing, Sulexco’s presi- 
dent stated that the French were most anxious to keep sulfur out of 
the hands of two of their refinery competitors at any price, and that 
they wanted to control all crude sulfur imports so as to prevent new- 
comers from getting a start in the French refinery business. He 
further testified that his letter of August 14, 1935, to the president of 
Freeport did not accurately describe the circumstances as they oc- 
curred the year before,’ that the statements in that letter with ref- 
erence to Jefferson Lake were in conflict with contemporaneous writ- 
ings of Sulexco’s treasurer who had handled the transactions with 
Jefferson Lake,?” that no arrangements with Duval were actually 
made by Sulexco’s vice president until late July or early August, 1934, 
while his (the president’s) negotiations with the French were ended 
on May 17, 1934,%° and that Sulexco did not get a contract for the 
entire French requirements, which such contract was to have been 
the guid pro quo promised by the French if Sulexco would promise 
to keep Duval and Jefferson Lake sulfur out of France. 

The president of Sulexco testified that the point of destination of 
the second 5,000-ton shipment was immaterial to Duval as that com- 
pany was concerned only with the price which it was to receive for 
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the sulfur. When asked the reason for diverting it from France, 
he stated that the French had repeatedly asked Sulexco to prevent 
Jefferson Lake Sulphur Co. and Duval Texas Sulphur Co. from ex- 
porting to France, that Sulexco had just as repeatedly replied that it 
could not do so, that if it had shipped this 5,000 tons of Duval sulfur 
to France, its French customers would have learned of the shipment 
and thereafter, regardless of what Sulexco might say, the French 
would have thought that Sulexco was in a position to control Duval’s 
sales in the French market and in the future would have insisted more 
strongly that Sulexco do so. By shipping the 5,000 tons to Seandi- 
navia and Holland, the French apparently did not learn that Sulexco 
had any arrangement with Duval concerning the sale of the latter’s 
sulfur.?® He denied that Sulexco had any agreement with Duval 
Texas Sulphur Co. or Jefferson Lake Sulphur Co. that such com- 


panies would not sell other sulfur in France.?® 
Duval Texas Sulphur Co. reported that the two sales handled by 


Sulexco in 1934, were made as an accommodation to Duval, that the 
company had only 10,000 tons of sulfur available for export at that 
time, that it had no agreement with Sulexco relating to sales in France 
or any other agreements with Sulexco except those contained in the 
two 1934 contracts.*” The company also reported that it sold direct 
an additional 2,496 tons of sulfur to a French buyer in December 
1934.76° 
D. Agreement of 1935 


For the 1935 sales campaign which began in September of that year, 
the French had already contracted with the Italian Ufficio in April 
or May of 1934, for 25 percent of their requirements with a minimum 
of 25,000 tons per year.”** On September 19, 1935, Sulexco entered 
into a contract with the three French refiners who were not in the Mon- 
tecatini group under which Sulexco agreed to sell and the French 
agreed to buy all of the latter’s requirements of crude sulfur for the 
year beginning that month except— 


a. The tonnage which the French were required to purchase from the Ufficio, 
and 

b. Such tonnage not exceeding 5,000 tons as [the French] may find it nec- 
essary to purchase from outside sources in order to avoid disturbance of [the 


French] markets. 
The price was $23.50 per ton c. i. f. French ports.” 
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Questioned about leaving up to 5,000 tons uncontracted for, Sulex- 
co’s president stated that the French thought it might be necessary 10 
buy this quantity from Duval Texas Sulphur Co. in order to preserve 
the stabilization of the French market, i. e., in order to prevent such 
sulfur from being sold to competitors of the French.** Duval Texas 
Sulphur Co. produced 64,300 tons of crude sulfur during the calendar 
year 1935.%* Jefferson Lake Sulphur Co., the only other American 
producer, was virtually out of the business at that time due to ex- 
haustion of its inventory and the mine which it had been operating.*? 
Sulexco’s president admitted that this contract tied up its three French 
refiner customers so that they could not buy more than 5,000 tons from 
Sulexco’s American competitors.”™* 

In a letter dated February 4, 1936, Sulexco’s London representative 
wrote Sulexco that he had inquired of a member of the French com- 
mittee about the committee’s recent purchase of 5,000 tons of sulfur 
from Duval Texas Sulphur Co. and was told that the purchase was 
made “for the sake of peace,” that in consideration of the purchase 
Duval had promised the French to make no further offers in France 
during that campaign year. Sulexco’s representative said that he had 
pointed out to the French committee that by taking this tonnage from 
the Duval Texas Sulphur Co. the French had exhausted its right under 
the contract of September 19, 1935, to purchase sulfur from other 
sellers and that the representative of the French committee had re- 
pled that the committee anticipated no necessity for making further 
purchases during the campaign, but that if the need arose the com- 
mittee felt sure that Sulexco would not insist upon the letter of its 
contract. The letter closed with the remark that Sulexco’s representa- 
tive had learned that “Duval production is not up to its previous high 
level and it may soon disappear altogether!” 28° In another letter 
dated April 30, 1936, from Sulexco to its London representative, it 
was recited that Duval Texas Sulphur Co. was firm in the freight 
market for shipping space for 1,000 tons to Dunkirk, France, and that 
Duval probably felt that this sale would not be contrary to its promise 
to the French refiners since the Dunkirk customer was a manufacturer 
of carbon bisulfide.”*" 

Duval Texas Sulphur Co. sales records show that a total of 8,331 
tons was shipped during the calendar year 1935 to France and its pos- 
sessions. Whether or not the extra 3,321 tons were shipped before 
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the beginning of the campaign year 1935-86, which would be prior to 
October 1, 1935, is not known, since the total figure is for the calendar 
year.** The company sold only 1,092 tons to France during the calen- 
dar year 1936.89 

Duval Texas Sulphur Co. was asked by the Commission’s attorney 
in a letter whether that company or its exclusive sales agent had been 
able to sell the French refiners since 1934. In a reply letter, Duval 
stated that it had been able to sell such refiners and figures were pro- 
vided showing that substantial quantities of sulfur had been sold by 
the company to such refiners in 1935, 1937, 1938, and 1939.2° Jefferson 
Lake Sulphur Co., when asked the same question in a similar letter 
replied that it had sold each of the refiners without any difficulty and 
that it had been able to sell at all times during the history of that com- 
pany such tonnage as was justified by its inventory and production." 

Sulexco’s sales contracts with the French buyers for the periods prior 
to and after the 1934-35 contracts were informally reviewed but were 
not made a part of the record because they were believed to be imma- 
terial to the present investigation. 


VU. DEALINGS AND RELATIONS WITH NONMEMBER DOMESTIC PRODUCERS 
A. Proceedings 


One of the general subjects outlined for investigation in the bill of 
particulars dealt with questions as to whether the association has regu- 
lated the export trade of nonmember domestic competitors of itself 
by practices such as limiting their total annual exports; fixing their 
export quotas; prescribing destinations for their exports; designating 
foreign markets for their exports; fixing export prices; prescribing 
export prices to be quoted by said nonmember domestic competitors; 
securing agreements from said nonmember domestic competitors not 
to compete with it; requiring the sulfur exports of said domestic com- 
petitors to be sold, not under their label, but as the association’s mer- 
chandise; spying on their export activities; preventing or attempting 
to prevent chartering of vessels for export shipment by said domestic 
competitors. 


B. Relating to the question of spying on their export activities 
Up until 1929 Sulexco had no domestic competitors as all three 


American producers were members of Sulexco. In October 1928, 
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Union Sulphur Co. withdrew, as hereinabove set out, and continued 
to export sulfur from stock piles until 1930. Exports from its stock 
pile, however, went to its European refinery subsidiaries. Sulexco 
therefore had no real outside American competition until 1929 when 
the Duval Sulphur Co., which was organized in 1926, began shipping 
in export. In October of 1932, the second nonmember American sulfur 
producer, Jefferson Lake Oil Co., was organized, and it began export- 
ing in competition with Sulexco in 1933. It is therefore the period 
since 1930. which is of interest under this heading. 

Apparently during this period Sulexco, directly and through its 
member producers in Louisiana and Texas, and through its foreign 
agents, kept a close watch on export markets, collected data on the 
consumption of sulfur in various foreign countries, kept track of 
exports of American sulfur from customhouse figures and of the pro- 
duction of nonmember competitors from public reports required by 
the States of Louisiana and Texas.”? Information obtained from 
shipping agents regarding ships which were loaded at Gulf ports was 
promptly reported by the producing members of Sulexco to Sulexco 
in New York, as well as information concerning production plans 
and operations. Information as to unloadings of American sulfur 
other than Sulexco’s were checked by its foreign agents and reported 
to the home office giving, if possible, the space, ship, price, and 
customer.” 

Sulexco’s members made monthly reports to Sulexco of loadings by 
Duval Texas Sulphur Co. at Galveston and by Jefferson Lake Sulphur 
Co. at Freeport, Tex., showing the name and destinations of the ves- 
sels loaded and the number of tons in the shipment.?%* 

After sales were made by Sulexco’s competitors the shipments would 
be traced, and the sources and customers, and, on occasions, prices 
would be determined, if possible. This was a fixed policy by Sulexco 
through its agents abroad. Reports of competitors’ sales and ship- 
ments would be given to Sulexco’s directors by its officers.?% 

It was Sulexco’s treasurer’s job to keep track of the shipments of 
all competitors. He testified that he rarely received information con- 
cerning the prices obtained for the sulfur, that he compiled the infor- 
mation on quantities sold, destinations, and total consumption in the 
various foreign countries for statistical purposes, that Sulexco’s direc- 
tors frequently called on him for information of this nature and 
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although it was generally available from statistics published by the 
Government at the end of each year, Sulexco’s directors wanted to be 
currently informed instead of waiting to the end of the year. 
Statistics so accumulated by Sulexco were used during the hearings. 

A director of Sulexco, who was also a vice president of Texas Gulf 
Sulphur Co., testified in response to questions asked regarding the 
gathering of this information as follows: 7 


Q. Wouldn’t you be normally interested in what Duval and Jefferson Lake 
were quoting rather than in what they sold? 

A. This is tonnage figures you are asking for. 

Q. That is true, but it is part of the whole situation, all the figures? 

A. It has nothing to do with price, this is tonnage figures. 

Q. Why were you interested in how much they sold abroad? 

A. I think that is only a sensible account to keep; it is only sensible to keep 
track of the statistics of the business, tonnage statistics. : 

Q. Iam trying to find out why. You know all these things, naturally, because 
you are in the business. We do not know. 

A. I think that is ordinary common sense, that is the way it looks tome. Iam 
sure our competitors know every ship we load. 

The president of Sulexco in a statement submitted and admitted 
to the record stated the following: 

Among the means attributed to Sulphur Export Corp. by which it “had regu- 
lated the export trade of nonmember domestic competitors of itself,’ recited in 
particular 4, is the “spying on their export activities.” 

For instance, at page 508, in connection with exhibits 204 to 220 the following 
questions and answers appear: 

“Q. Well, Mr. Snider, these documents, 204 to 220, reflect on their face what 
to me is a constant and detailed (report?) by your London man (sic) Hughes, 
and by Sulexco in this country and by Texas Gulf officials, on the financial 
structure, production picture, sales, shipments and activities of Sulexco’s com- 
petitors, particularly Jefferson Lake Sulphur Co., and I would like the record to 
show whether or not these documents reflect a consistent policy on the part of 
Sulexco and its stockholders and agents. 

“A, Well, it is sure that through customs (reports?) and agents and Mr. 
Hughes we did keep close watch on these markets. We collected data on the 
consumption in different countries. We kept track of the exports of American 
sulfur from the customhouse figures and the production of nonmembers was 
obtained by our members from the Louisiana and Texas published reports.” 


And on page 509 the following: 

“Q. Well then, was the keeping track of competitors’ activities simply for 
the purpose of increasing your own sales or seeing that they did not increase 
theirs, or what, will you tell me? 
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“A. It was for a world picture. We kept track of production and sales 
in all countries, in Japan and Chile, everywhere. We try to keep track of 

production and check sales.” 
~ On pages 895 to 899, Mr. Mayer of Jefferson Lake was queried as to whether 
or not his company followed the practice reflected by the exhibits upon which 
the charge of “spying” on the part of the Sulphur Export Corp. was based. Mayer 
replied : : 

“In my tenure of office I have always endeavored to develop the activities 
of any other industry in the same field of endeavor as to what their activities 
were in those markets, and in turn gather whatever information I could on 
actual confirmation of business in those markets. 

“Tt is a natural procedure—I have been exporting goods for possibly 25 to 30 
years—and we have always followed that course to determine what our com- 
petitors were doing in order to guide our own activities in those markets. 

“As stated, it is a natural course and the proper policy to Met for any 
concern that is engaged in business in a foreign market. 

“Q. What methods have been used, to your knowledge, in the sulfur industry, 
to gain this information which you call commercial intelligence? 

“A, As far aS my own personal endeavors, I gained most of my knowledge 
through our authorized representatives or agents in these markets. 

“Q. You asked them to make it their business to find out what competitors 
were doing? 

“A, I went this far with my agents. I requested them—TI think the record 
would show—periodically they make me a full and comprehensive report on all 
the economics pertaining to the market which they represent, and in that way, 
of course, I could analyze the situation that actually existed in those markets, 
that would guide me in my negotiations in trading. 

“Trial Examiner SHEPPARD. Mr Mayer, right in that connection, do you have 
in this export business something like they have, in the domestic business world, 
a sort of grapevine, from which you get information? That means gossip between 
competitors. 

“The Witness. Let’s see. Iam trying to analyze your thoughts. 

“At times you do receive information through other sources than those you 
expect to receive them from. You might secure information through chartering 
agents, the captain of a steamer may come into your office and say, ‘Your com- 
petitor has just discharged a cargo and I was there,’ and there are always other 
avenues that may gather information from that come to you, you might say 
voluntarily. 

“Trial Examiner SHEPPARD. That was sort of what I meant by ‘grapevine.’ 

“The WITNESS. Yes, sir. 

“Trial Examiner SHEPPARD. But that is not entirely reliable information, is it? 

“The Witness. No; but I would say when you receive information along those 
lines that if it is of any particular interest you generally try to run it down and 
see if it is authentic.” 

Accordingly it is submitted that the same practice and procedures with refer- 
ence to the securing of competitive information was adhered to by this nonmem- 
ber as was done for the benefit of Sulphur Export Corp.’s information. At no 
time was the information procured by Sulphur Export used as means or methods 
of repression, coercion, duress, or other unfair act against nonmember com- 
panies. At no time was it used in connection with any misrepresentation, and 
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we submit that there is no evidence that the information procured was used in 
any way to hinder or stifle competition; further, that since 1928 the recognized - 
law permits the gathering apd use of such information when it is free from use 
without misrepresentation and free from use to hinder or stifle competition. 
There were no agreements between Jefferson Lake and Sulexco after 1934, 
although from time to time Jefferson Lake did request information from Sulexco 
as to foreign market conditions and the information was given by Sulexco to the 
best of its knowledge. The records clearly show that this exchange of informa- 
tion after 1934 was infrequent and that there was no agreement or understanding 
between the parties that either would seek or give information to the other.” 


C. Relating to the question of preventing or attempting to prevent 
chartering of vessels 


On January 20, 1933, during the period when Sulexco had no 
international agreement with either the Italians or the Norwegians, 
Sulexco’s treasurer wrote to its president, then in London, stating in 
part as follows: 

From my cable you will see that we received the order for 6,000 tons for 
Australia at $22.50 and that we also sold 800 tons for Rouen at $21.50. We are 
now working on 800 tons for Santos; have a firm order for 1,000 tons for New- 
castle, Australia, $23, an inquiry for 6,000 tons for the account of Cresco, 
Australia; and are also hoping to land the 1,000 tons for Port Kembla. At 
the moment the “Jefferson Lake’ people have this business firm on hand but 
they cannot make shipment, there being no space available. The only space 
available is on the 8. 8S. Wirral and on another boat. We have tied up the space 
on both steamers.” 

When first questioned about this letter, Sulexco’s president testified 
that the statement that Jefferson Lake had the business in hand was 
entirely incorrect because the business eventually went to Montecatini, 
that Jefferson Lake and Sulexco both lost the business, that Sulexco, 
before making a firm quotation on a c. i. f. basis, first determined 
whether it could find shipping space; often got an option on a ship 
for protection, and if Sulexco didn’t get the business, the option was 
released; that Sulexco released the option in this case after Jefferson 
Lake had lost the business but without Sulexco knowing at the time 
that they had lost it.%°° 

Sulexco’s treasurer, the writer of the letter,°® was also questioned 
about its meaning and effect. He first testified that according to his 
recollection he had been informed at the time by the Texas Gulf 
Sulphur Co.’s and the Freeport Sulphur Co.’s traffic departments that 
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Jefferson Lake Oil Co. was firm in the freight market, that is, had 
made an offer to a steamer for space, that the steamer had given them 
an option for a particular period of time; that apparently there were 
only two steamers and since business was done on a ¢. 1. £. basis, 1t was 
necessary to secure an option on freight space before the transaction 
could be closed; that Sulexco usually got an option for 24 hours and 
after securing it, would cable the offer to sell the particular market 
involved and if no reply was received, the option would expire.*” 
He further testified that the Jefferson Lake people probably had an 
inquiry from Australia for 6,000 tons at a given price and that then 
they went into the freight market and if they could get a steamer at a 
reasonable rate they could accept the offer immediately; that they 
would get an option on steamer space subject to reply and could get 
the steamer firm in hand and take it subject to reply of acceptance 
being received from the customer.*” He did not know of his own 
knowledge as to whether or not Jefferson Lake had made a firm offer 
to Cresco and that that offer had been accepted; all he knew was that 
that concern was firm in the freight market and that it had an inquiry 
and that Sulexco had an inquiry from Australia as to what both were 
offering sulfur for, c. i. f. Australian ports; that he did not have the 
inquiry in Sulexco’s files although he had made a search for the same.?% 
He further stated that his expression, “We have tied up the space on 
both steamers” was a foolish statement because there is no such thing as 
tying up space, that all you do is get an option for 24 or 48 hours 
and if you don’t take the steamer, the option expires and anybody else 
can get it, but that, of course, while the option is in force anyone 
else is prevented from getting that space and that in this case Jefferson 
Lake was unable to get the space, and, therefore, unable to fill the order 
if they got it, the net result being that both Jefferson Lake and Sulexco 
lost the business.°°* 

Sulexco’s president, recalled for further testimony, stated that the 
expression in the letter referred to *° “the Jefferson Lake people have 
the business firm on hand,” would imply to him that concern had the 
order but that since they never made the shipment they must not have 
had the order ; that it was possible that they had an offer from Aus- 
tralia which was limited as to time and that they could have lost the 
order by not being able to get steamer space within that time; that if 
he had used the expression “business firm in hand” he would have 
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meant thereby that he had the business; that Sulexco’s treasurer was. 
unfortunate in using this expression.®% 

At a subsequent hearing, A. A. Mayer (formerly an officer includ- 
ing president of the Jefferson Lake Oil Co. during the years 1932 to: 
1940, and at the time of the investigation being president of a small 
sulfur refining company in Louisiana) was questioned about this par- 
ticular letter and its effect. He testified that he had no independent 
recollection of the matter referred to in that letter and quoted above; 
that he could not remember the particular option; that the expression 
used therein “firm on hand” meant that Jefferson Lake could have re- 
eeived an offer from a foreign buyer for a parcel of sulfur at a stated 
price for a particular sailing date, and that Jefferson Lake would then 
have to confirm the business, make a counter bid or refuse the busi- 
ness, that Jefferson Lake did not have the business in question.°° He 
stated that he could not testify as to whether or not Jefferson Lake Oil 
Co. had sold 6,000 tons to Cresco in Australia on or about January 
30, 1933, without referring to records of Jefferson Lake; that he did 
not remember if that concern had a firm offer in hand but was of the 
opinion that Jefferson Lake did not make that shipment, being unable 
to state, however, whether the reason for failure to make the ship- 
ment was its inability to get shipping space; that he had no recollec- 
tion of the transaction.*” He further stated that it was probably in. 
the month of January 1933, that he was introduced to members of 
Sulexco by the president of the Southern Acid & Sulphur Co. of St. 
Louis, that he had requested such introduction in order to get some 
relief in the export field; that his determination to seek assistance 
from Sulexco was in no way connected with any difficulties in getting 
ships to carry his sulfur but only in getting customers to buy it; that 
he had no trouble at that time in getting ships to carry his sulfur and 
that his brokers for chartering steamers had had an equal opportunity 
with all others in the freight market.*® He further stated that in his 
experience it would be quite difficult for anyone engaged in the same 
line of business in export to charter a steamer out from under him or 
for him to charter a steamer out from under them; that options are 
only extended on steamers for a very limited time; that they expire 
if they are not executed, and that they would either have to be renewed 
or no one would have an opportunity to execute the order. 
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At the final hearing Sulexco’s treasurer offered a prepared state- 
ment of explanation with regard to the transactions referred to in 
the quoted letter. Although he had previously testified at the fourth 
consecutive day of hearings that he was unable to find any papers 
referring to this transaction in the Sulexco files and counsel for the 
member companies had likewise stated that search therefor had been 
unavailing,” he subsequently found a number of documents which 
were tendered and received in evidence as exhibits 647 through 684. 
It is to be noted in this connection that the hearings began in this 
case only a few days more than a month after the summons and bill 
of particulars were served on Sulexco. Testifying from and ex- 
plaining the sequence of these documents, he stated as follows: * 


When I was testifying on page 623, Mr. Hier asked me if we had any papers 
in our files which might throw additional light on this exhibit and I replied 
that I had not been able to find any. Since that time we have made a thorough 
search and have found some papers which I think tell a more complete story. 

You will note that in the second paragraph of exhibit 220 I referred to four 
pieces of business in Australia and New Zealand. It is necessary to comment 
briefly on each of them in order to make the situation clear. 


IT 


The first piece of business is referred to as the 6,000-ton order which we had 
at a price of $22.50. This customer was Kempthorne-Prosser & Co. in New Zea- 
Jand. We first knew of this business when we received a letter dated January 
7, 1933, from the American Trading Co., one of our agents for Australia and 
New Zealand. This letter is exhibit 647, and it says that Asheraft Wilkinson 
‘was quoting well below $23 on Duval sulfur. 

On January 9, 1933, American Trading Co. called us on the telephone and 
urged that we meet this competition, exhibit 648. We asked Freeport Sulphur 
Co. to try to get an option on shipping space so that we could offer a firm e. i. f. 
price. On January 10 Mr. Knapp of Freeport telephoned and said he had options, 
good until noon January 13, on space as follows: 


S. S. Wirral—1,800 tons for March loading. 
S. S. (unnamed) —4,200 tons for May loading. 


This is shown by handwritten notes which are exhibit 649. We quoted $22.50 
and we got the order. See longhand notes in the margin of exhibit 650. Free- 
port entered into a charter party on the S. S. Wirral on January 16, 1933, which 
is exhibit 651, as well as on the S. S. Fife for the later shipment. ‘The S. S. 
Wirral could carry about 7,000 tons. 

It was because of this order that we first happened to have space on the S. S. 
Wirral. 

II 


The second piece of business referred to in the second paragraph of exhibit 220 
as 1,000 tons for Newcastle, Australia, which we were trying to get at $23. 
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On January 18, 1933, we received a firm offer on this business provided the 
shipment would arrive Newcastle late in April. See exhibit 652. We checked 
the freight market but were unable to find any space for late April arrival. The 
only space then available was on the S. S. Wirral, March loading. This loading 
would have been for the same time as the 1,800 tons for Kempthorne-Prosser 
which I have just mentioned, but the vessel would not arrive at Newcastle until 
the middle of May. We advised our agent who in turn advised the customer that 
we could not accept the offer for April but might be able to arrange shipment for 
May arrival on the S. 8S. Wirral. The customer replied that May arrival was too 
late, that our competitors were offering shipment on the §. S. Jeff Davis for Feb- 
ruary loading and April delivery and asked why Sulexco could not do the same. 
See exhibit 653. 

We were unable to get any space on the S. S. Jeff Davis but on or about January 
19—I am unable to fix the exact date we secured an option on space for an addi- 
tional 1,000 tons on the S. 8S. Wirral, March loading, May arrival, and on Jan- 
uary 20 we advised the customer that we could not get space for April delivery 
but we made a firm offer for March loading, May arrival, on the S. 8. Wirral. 
The offer was accepted on or about January 23, 1933. See letter from American 
Trading Co. of that date, exhibit 654. 

Our competition on this order and on the 6,000 tons for Kempthorne-Prosser 
was Duval and not Jefferson Lake. With these two orders we were to load 
2,800 tons on the S. S. Wirral in March. 


ir 


The third piece of business is referred to as 6,000 tons for Cresco Fertilizer 
Co. in Australia. We first heard of this tonnage on January 17, 1933, from our 
freight brokers who advised us that someone was in the freight market for three 
Shipments of 6,000 tons each for April, May, and June shipment. We have not 
been able to find anything in our files to indicate whether it was Duval or Jef- 
ferson Lake that was in the freight market. Exhibit 220 does not throw any 
light on the subject and we have no recollection on it. In any event, it is clear 
that whichever company it was, it was in the freight market before we even 
heard of the business. It is also clear that we took no option on any space in 
anticipation of getting this business until February 8, when we made a firm 
offer of $22.50. See exhibits 657 and 662. No 6,000-ton option could have been 
obtained on the S. S. Wirral because that vessel could not have carried that much 
tonnage in addition to the 1,800 tons for which we had already contracted in order 
to fill the Kempthorne-Prosser order (exhibit 651) and the two 1,000-ton options 
which we already held for the Newcastle and Port Kembla offers. I shall discuss 
the Port Kembla offer in just a moment. 

We asked our agent, American Trading Co., to try to get the order. American 
Trading Co. replied on January 18 that the sulfur was probably for Cresco, 
that. only one shipment of 6,000 tons was involved and that it was working on 
the proposition and hoped to be able to offer the business firm to Sulexco in a 
short time. No shipping dates had been specified. See American Trading Co. 
letter of January 18, 1933, exhibit 655. 

We did nothing further about the matter for several days. On February 3, 
American Trading Co. informed us that they were still trying to get the business 
but that competitors had offered a lower price. See American Trading Co. 
letter of February 3, 1933, exhibit 656. 
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On February 8, we were advised by American Trading Co. that Cresco claimed 
to have been offered sulfur for less than $22 from another source of supply. 
We obtained an option on shipping space, April shipment, and quoted firm at 
$22.50. See exhibits 657 and 662. Cresco counter offered at $21.50, exhibit 658,. 
but we did not accept this lower price. See exhibits 659 and 660. We did not 
get the business. It was given to Montecatini at a price considerably below 
$22.50, See exhibit 661. 

The availability of shipping space had nothing to do with the determination 
as to who got this business. As shown in exhibit 662, it was purely a matter of 
price. 

IV 


The fourth piece of business was the 1,000 tons for Port Kembla. It would 
seem from exhibit 220 that it was this business which I thought on January 20, 
. 1933, that Jefferson Lake had firm on hand. 

I should like to digress for a moment to explain this expression “firm on 
hand.” If you should say to me “I offer to buy 1,000 tons of sulfur January 
shipment at a price of $23 c. i. f. Port Kembla, good until tomorrow noon,” L 
would have the business firm on hand until that time. Meanwhile I would 
go into the freight market; that is, I would become firm in the freight market 
for January shipping space at a price which would permit me to confirm the 
business. If I get the space I can confirm the business immediately. . If L do not 
get the space at a proper price, or if I.do not get space for the proper shipping 
time, I would be foolish to confirm the order. What I should do in sueh a ease 
is to take an option on what space [I can get and make you a firm counter offer, 

On the other hand, if you should ask me to quote on 1,000 tons ¢. i. f. Port 
Kembla, January loading, I would first have to get an option on shipping space 
for that period at a price I was willing to pay. If I should get the option, I 
would offer firm to you at a definite price. Since options on shipping space are 
usually for from 24 to 72 hours at a time, my firm offer to you would have to. 
be confirmed in time for me to exercise my option on the space. 

Now to get back to the Port Kembla business which I said in exhibit 220 that 
Jefferson Lake had firm on hand. 

This business was first brought to our attention on December 12, 1932, by 
J. and C. Harrison & Co., London representatives of Elder, Smith & Co., which 
was also our agent for Australia. We were asked for a firm quotation on 1,000 
tons for shipment during January. See exhibit 663. We endeavored to get 
shipping space for January loading but none was available. Exhibit 664. We 
even considered shipping the tonnage from our Harburg warehouse. See the 
exchange of cables between Sulexco and Harrison from December 16, 1932, to 
January 9, 1933, exhibits 665, 666, 667, 668, 669, 670, 671, and 672. 

On January 12, 1933, we were advised by Harrison that the Port Kembla 
order had been taken by Duval at $22.50 with January shipment. See exhibit 
673. This indicates that Duval at that time had a firm contract for the busi- 
ness but we thought it did not have shipping space. We replied immediately 
that both Duval and Jefferson Lake had inquiries in the freight market but 
that the chances for January shipment were very slim. We said that if the 
sulfur could not be shipped from Harburg, we should like to continue to work 
the business for February shipment. See exhibit 674. 5 

The following day, January 13, Mr. Knapp of Freeport telephoned and said 
that information received from shipping brokers was that the buyer had given 
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Duval until February 20 to ship the sulfur. See pencil notes on exhibit 674. 
Harrison replied on January 14 that if we believed that Duval could not ship 
in January, we should make a firm offer stating the earliest date on which we 
could ship. See exhibit 675. We again checked the freight market and it then 
appeared that the earliest date on which Sulexco could get space would be 
March loading on the 8. §. Wirral. See exhibit 675. Our efforts up to January 
i4 to obtain this business are summarized in the paragraph beginning at the bot- 
tom of exhibit 676A. 

On January 16 we secured an option on space for an additional 1,000 tons 
on the 8S. S. Wirral for March loading, cabled Harrison a firm offer on this 
basis, and asked for a prompt reply, exhibit 677. We would not have made 
a firm offer without an cption on tle shipping space. We obtained a renewal 
of this option and on January 18 we cabled Harrison to try to get the order 
for shipment in March on the 8S. 8. Wirral. We understood at that time that 
Jefferson Lake had the order firm on hand for February shipment but was unable 
to get space for that shipping date, exhibit 678. 

On January 20, which was also the date on which exhibit 220 was written, 
we cabled Harrison that we were sure that Jefferson Lake could not ship earlier 
than the Wirral on which we had space for the Port Kembla business which we 
had been trying to arrange since December 12. We said, however, that we must 
lave a reply by noon on the following Monday which was January 23. See ex- 
hibit 679. That was the hour that our option expired. We did not hear any 
more and the option expired at noon on January 23 and was not then renewed. 
The space was then available to any shipper. 

It is therefore apparent that Jefferson Lake had a firm offer from the buyer 
conditioned, however, upon shipment in February. No ships were available for 
February shipment. Seeing this situation and having worked hard on the busi- 
ness for over a month, we placed ourselves in a position to make a firm offer 
to the buyer for shipment during March. Jefferson Lake could not have ac- 
cepted the firm offer it had on hand, or if it had accepted, it could not have per- 
formed because there simply were not any ships available for February loadings 
for Port Kembla. The only space which would be available soon according to 
exhibit 220 was on the S. S. Wirral for March loading and on another boat. We 
had an option on the Wirral and according to exhibit 220, the other boat as well, 
We have been unable to find any information whatever concerning the other ship 
and can offer no further information. We were very anxious to get this business 
which we and our agents had worked on for some time. It is definitely true, 
however, that we let our option on the Wirral expire at noon on January 23 and 
it could then have been picked up by any one else. 

On January 24, Harrison asked if we could renew our offer to ship on the 
Wirral, exhibit 680. We obtained a new option on January 24 and renewed 
the offer good until noon on January 27, exhibit 681. This new offer was ac- 
cepted on January 25, exhibit 682-683, and the order was shipped on the Sess: 
Wirral in March. See charter party which is exhibit 684 covering the 1,000 
tons for Port Kembla and 1,000 tons for Newcastle which I discussed a few 
moments ago. We also had on this ship the 1,800 tons for Kempthorne-Prosser 
which was covered by exhibit 651. Duval also had 1,000 tons of sulfur on this 
same ship. 

The sequence of the Port Kembla business was therefore something like this: 

We were first asked to make a firm offer but could not do so because we could 
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not ship. Next, Duval had either a firm offer or a contract but it could not ship. 
Then Jefferson Lake had a firm offer but it could not ship. Finally, we got space 
on the Wirral for later shipment, made the buyer a firm offer on this different 
basis, and got the business. 

When asked, however, why it was necessary to tie up the space on 
both steamers in order to ship a parcel of 1,000 tons to Port Kembla, 
the witness said that he really did not know that it was probably 
an unfortunate expression on his part.?? Sulexco finally got the 
business.*"8 

No other incidents similar to the above were found during the course 
of the investigation. 


D. Relating to the question of limiting their total annual exports ; 
fixing their export quotas; prescribing destinations for their ex- 
ports, designating foreign markets for their exports, fixing export 
prices; prescribing export prices to be quoted by them and securing 
agreements from them not to compete 


It was shortly after this period that Jefferson Lake Oil Co. entered 
into various contracts with Sulexco for the sale of the former’s sulfur 
in export at prices, terms, conditions, and destinations agreed upon be- 
tween them. In the conduct of the investigation these contracts and. 
correspondence with reference thereto were offered in evidence as ex- 
hibits and Sulexco officials were asked to explain their execution, 
operation, and background. This was done at a series of hearings in 
Washington. Most of these contracts were executed on behalf of the 
Jefferson Lake Sulphur Co. by one A. A. Mayer, who at different times 
during the period of 1932-40, was sales manager, vice president, and 
president of that company. Mr. Mayer is now president of a Louisi- 
ana sulfur grinding company which buys sulfur from one of the 
member companies. 

By way of background to his relations with Sulexco, A. A. Mayer, 
who held various offices, including that of president of Jefferson Lake 
from 1932 to 1940, testified that in January 1933, the Jefferson Lake 
Oil Co. had since October 1932 built up an inventory of sulfur amount- 
ing to 23,000 tons and had liabilities of $155,800, that during February 
the company’s financial position grew worse with its liabilities rising 
to $248,000 and an income of $36,000 and an inventory of about 34,000 
tons, with March of 1933, showing an increase in inventory but no 
appreciable decrease in liabilities. In April 1933, liabilities remained 
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about the same but inventory increased to around 58,000 tons. In 
May the picture improved except as to inventory, and the same can 
besaidof June. In July 1933, the company’s bank loans and operating 
expenses decreased to $166,000, but inventory had arisen to 133,000 
tons with an income of $61,000. He stated that this unsatisfactory 
financial position, with steadily increasing inventory unsold, led him 
to seek contact with Sulexco, which he did through an intermediary 
in January or February of 1933. He stated that he went to Sulexco 
and explained that he needed help in obtaining some export business.2"* 

He stated further that he had a number of conferences with Sulexco 
officials and that the latter showed every desire to assist him in making 
sales in foreign markets, acquainting him with the prices prevalent 
in foreign markets, familiarizing him with the method pursued in ~ 
chartering vessels, and in general rendering him whatever assistance 
they thought might be useful.** He stated. 


I wanted to maintain world markets myself, to get the maximum for our 
product in world markets. The only way I could hope to secure this information 
was to go to the Sulphur Export Corp. who were operating in world markets, 
understood the conditions prevalent in foreign markets, and could assist me 
either through them or through direct negotiations to secure the maximum for 
my product in foreign markets, to maintain a schedule whereby I could derive 
the greatest benefit. 


He was asked if he was to sell at prices dictated or made or fixed 
by Sulexco. He answered in the negative and he was then asked if 
he could sell at any price he liked. He answered: 

That is not the story. The story is this: It was my purpose to secure for 
my product the maximum prices at foreign markets rather than to take it 
upon myself, without any knowledge of the prices prevalent in foreign markets 
and proceed independently to sell in a haphazard way, which may have cost our 
company considerable losses in going after business without knowing the maxi- 
mum price which we could secure for our product in these foreign markets. 

He stated it was his first experience in the sulfur business and he 
had found that the sulfur business is quite different from other com- 
modities which he had handled in that you could ship five or six 
thousand tons and it might be said that it was spot business, wherein 
you received your money in a lump sum at one time, which he’ was 
anxious to do to relieve his situation.*° 

Mayer further testified : 


I made contact with the Sulphur Export Corp. of New York. I laid my cards 
on the table. I explained to them that I needed help, and I would be very grateful 
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if they could assist me in securing business as quickly as possible to relieve this 
condition for my company.” 

Apparently on March 6, 1933, Mayer wrote Sulexco stating that it 
was his understanding that he was to furnish Sulexco with 5,000 tons 
of crude sulfur for shipment to Harburg, Germany, to which Sulexco 
replied with a contract on its letterhead dated March 10, 1933, setting 
out the terms and conditions of sale to be the same as those under 
which it acted for its members, offering to arrange chartering either 
independently or in conjunction with him, and providing that fal 
payment for the sulfur would be such as to make the total return to 
him f. o. b. vessel New Orleans equal to the average price less overhead 
realized by Sulexco f. o. b. vessel Gulf ports on all sulfur sold and 
delivered by Sulexco during a period of 3 calendar months after 
arrival at Harburg. This contract was accepted by Mayer on March 
13, 1933, and the 5,000 tons was shipped to Sulexco’s warehouse in 
Harburg.** This contract was approved by Sulexco’s board of direc- 
tors at its meeting of March 16, 1933,°° and copy thereof was for- 
warded to Sulexco’s European adviser on March 17, 1933.°*° 

Apparently this was pursuant to an agreement between Sulexco 
and Jefferson Lake Oil Co. that the former would handle for the 
latter 25,000 tons of sulfur in export to be moved at certain intervals.**1 

On April 3, 1933, another contract for a second 5,000 tons on the 
same terms and conditions was forwarded by Sulexco to Mayer and 
signed by him on April 12, 1933 (exhibits 230 A and B). A contract 
for a third 5,000 tons under the same terms and conditions was exe- 
cuted between the same parties May 23, 1933. 

During the spring of 1933, because of increasing production and 
mounting inventories, Jefferson Lake Oil Co., according to Mayer, 
felt that it needed to export additional sulfur to the 25,000 tons ar- 
ranged to be sold for it by Sulexco, of which three 5,000-ton parcels 
had been shipped on these contracts of March 10, April 3,.and May 
23.5? Jn an effort to move additional tonnage in export, Mayer under- 
took negotiations with one of the members of the French committee 
and advised Sulexco that he was negotiating for business in France, 
ascertained from them the price which they intended to charge the 
French committee, so that he could use that price as a basis for making 
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his own price.*** Mayer’s recollection was that he reduced his price 
50 cents or possibly $1 a ton and got 30,000 tons of French business 
thereby,*** and that Sulexco helped him obtain this business by remain- 
ing out of the market and not cutting his price to keep him out of 
the market.** Mayer expressed the opinion that if Sulexco wished 
to keep him out of the market it could do so.*° He testified, however, 
that Sulexco assisted him in selling in the foreign markets.*”6 

A parcel of 5,000 tons to buyers in New Zealand was also arranged 
for through Mayer’s Australian agent, and Sulexco, which cooperated 
in fashion similar to the French transaction.’ Mayer described this 
“cooperation” between him on behalf of his company and Sulexco 
as follows: 


I would say that at times we may have quoted a little lower, at times we may 
have secured business at an equal price, and at times when I was not in position 
or I did desire to secure a sale in a particular foreign market where I did not 
have the stock available to make shipment I would quote a higher price purposely 
in order to keep the foreign buyer from any knowledge of our inability to ship 
in the event this foreign buyer confirmed the business.** 


Mayer evidently thought that he should be able to ship 75,000 to 
80,000 tons in export in addition to the 25,000 tons that Sulexco had 
agreed to handle for him, and negotiations to that end were under- 
taken by him with Sulexco officials because on June 9, 1933, Sulexco 
sent an agreement to Mayer, which was accepted by him on June 14, 
1933, providing as follows: 


Referring to our recent conversations as to marketing of sulfur abroad, it is 
understood and agreed that your total foreign sales made for the period April 1, 
1933, to December 31, 1933, will not exceed 50,000 long tons. 

We understand that you have made sales of 30,000 long tons to French buyers, 
also 5,000 long tons to buyers in New Zealand and some small shipments to South 
America, which you are to advise us of; these amounts to be deducted from 
your total of 50,000 long tons, leaving a balance of approximately 15,000 long 
tons yet to be sold over the balance of this year for shipment in 1933. 

Out of the balance of 15,000 long tons you agree to reserve 2,500 long tons 
to be supplied on account of our anticipated contract with the British Acid 
Association for delivery of sulfur at $16 per long ton ec. i. f. English ports, less 
commission of 20 cents per long ton. 

It is further understood that we are closely to cooperate in foreign sales in 
order to keep prices intact in the foreign markets,” 
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This contract meant apparently that Sulexco was to assist Mayer in 
selling for his company 50,000 long tons from April 1 to December 31, 
1933, 35,000 long tons having already been cooperatively sold to 
F Atte and New Zealand buyers, leaving 15,000 additional tons, of 
which 2,500 were to be applied on Sulexco’s contract with the British 
Acid Association. This tonnage of 12,500 was in addition to the two 
remaining parcels of 5,000 tons each to be shipped to Harburg, Ger- 
many, by the Jefferson Lake Oil Co., which would wind up the 25,000- 
ton agreement of January 1933.°° Sulexco and Jefferson Lake Oil 
Co. were to cooperate on price and tonnage.**" 

Jefferson Lake Sulphur Co., in response to questions contained in a 
letter from the attorney for the Federal Trade Commission, further 
indicated its objectives in its arrangements with Sulexco when in com- 
menting on the letter agreement dated June 9, 1933,” it stated that 
the plan agreed upon was in the belief that it would assist in main- 
taining favorable prices in foreign markets which was of importance 
to Jefferson Lake because in June 1933 it had a limited tonnage of 
sulfur inventory, namely, 97,765 tons, and did not know how produc- 
tion would continue, being new in the business and knowing that its 
deposit was small; it also contemplated domestic sales, desiring to 
establish itself in that market. It actually sold in the foreign markets 
58,589 long tons instead of 50,000 tons as provided in the letter agree- 
ment, making a total for the year, exclusive of sales through Sulexco, 
of 86,519 long tons. Being a newcomer into the sulfur industry, it 
determined that initial tonnage could be disposed of in foreign mar- 
kets with greater facility through already existing and experienced 
channels. 

The company stated that it had been able to sell and export at all 
times during the history of the company such tonnage as was justified 
by inventory and production. 

There is in the record also an unsigned agreement in the form of 
a letter on the letterhead of the Sulphur Export Corp., addressed to 
the Jefferson Lake Sulphur Co., dated June 9, 1933, the same date as 
the agreement just referred to, which reads as follows: 

Referring to our recent conversations as to marketing your sulfur abroad, 


we can confirm the understanding reached between us, which we briefly sum- 
marize as follows: 


Aside from the 15,000 long tons which we have already undertaken to handle 
for your account and the 10,000 long tons sold by you to the Standard Oil Co. 
for delivery at Aruba, being the only foreign sulfur tonnages sold by you previous 
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to May 22, 1933, your company is to sell a maximum of 50,000 long tons for the 
balance of the calendar year 1933. 

This 50,000 long tons is to include all export sales made by you since May 22, 
1933, and specifically includes sales made by you as follows: 30,000 long tons 
to the French Refining Group, 5,000 long tons to New Zealand, and additional 
small tonnages to South America and other foreign markets, the details of which 
you are to supply to us. This would leave a balance for disposal of something 
less than 15,000 long tons. Out of this balance you agree to reserve 2,500 long 
tons to be supplied on account of our anticipated contract with the British Acid 
Association for delivery of sulfur at $16 per long ton ec. i. f. English ports, less 
commission of 20 percent per long ton. 

With regard to the remainder of the tonnage, you are to handle your own 
export sales and shipments but agree at no time to be in competition with us. 
In order to avoid this, you agree to advise us of all inquiries as received and 
we shall have the right to ask you in any specific case either to decline to quote 
or to quote prices above our schedule. 

Where it is decided that you should take a particular order we will advise 
you of our quotation so that you may fix your price accordingly.” 


The above form of contract, unaccepted and unsigned by either 
party, came from the files of the Jefferson Lake Oil Co., and Sulexco’s 
president, when asked about this, stated that he did not remember 
anything about this draft at all; that “if we drafted that, it went out 
of my mind when we signed this contract.” He stated that Mayer 
was in his office on June 9, 1933, the date of both exhibits 234 and 235. 
He stated that he did not know whether or not Mayer took exhibits 
234 and 235 both with him in blank, but that exhibit 234 was not 
signed when Mayer took it as he supposed he had to decide whether 
it was satisfactory to his people. He then speculated that Mayer 
might have taken exhibit 235 with him, but, at any rate, he did not 
know where exhibit 235 came from.** Whether Sulexco ever had a 
copy of exhibit 235 in its files is not clear, but, as noted above, the copy 
introduced into the record came from the files of Jefferson Lake. 
Exhibit 235 is on the letterhead form of Sulexco. 

Jefferson Lake, in its reply to the Federal Trade Commission’s letter 
of March 5, 1945,%** denies that such a paper was ever agreed to be- 
tween the parties, was never executed, and did not constitute a basis 
for any of its activities.*” 

Mr. Mayer, when questioned about this unsigned contract, stated 
that it didn’t show on its face that it had been executed, and accord- 
ingly he had doubts that it was executed; that unless his signature 
was on it to show, he would not have any independent recollection as 
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to whether or not he ever did execute it; ** that he does not recall 
the circumstances under which it was prepared; that he couldn’t 
remember whether he drafted it; that it was possible that he did 
because anything was possible in the course of negotiations; that 
he didn’t know why the executed contract of the same date was entered 
into instead of the unsigned one, although both forms covered the 
same subject matter; and that the unsigned form may be a little broader 
in details. 

The minutes of the Sulexco’s board of directors at the meeting of 
June 14, 1933, reflect : 


The president further reported that he had been in treaty with the Jefferson 
Lake Oil Co. for an arrangement under which they would act in harmony 
with the corporation in its export business and read to the board a proposed 
form of letter setting up the terms of such an arrangement, a copy of which 
is annexed to these minutes. After discussion it was the consensus of opinion 
of all those present that the proposed arrangement as set forth in the said 
letter was acceptable, and that the president was authorized to deal with the 
matter accordingly.*” 


At the next meeting of the Sulexco board of directors, July 20, 
1933, the president reported that he had entered into the arrangement 
as authorized by the board.** 

Sulexco’s president, in testifying, stated that the expression used 
in the contract between his company and the Jefferson Lake Oil Co., 
of June 9, 1933, to wit: 


It is further understood that we are closely to cooperate in foreign sales in 
order to keep prices intact in the foreign markets,” 


meant cooperate on price and tonnage. 
On June 17, 1933, Mayer wired Sulexco as follows: 


Sold total 360 tons in bags Brazil Stop Have firm offer this morning 200 tons 
26 dollars c. i. f. Secured last order 26 dollars 75 cents c. i. f. Would like 
continue secure these small orders Brazil. Wire immediately if we should accept 


26 dollars or hold to 26.75 Stop Have cable from Antwerp on 2,000 tons, also 200 
tons Rotterdam. Advise. 


On the bottom of this telegram, in the handwriting of the treasurer 
of Sulexco, appears these notations: 


To Mayer over phone 6/19/33—Brazil we quote 27.50; Antwerp believe inquiry 
for price checking only. Our agents are quoting 21.50, suggest you quote no 
lower. He will quote 21.50. Rotterdam we quote 21.50. He will do the same.*® 
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On June 20, 1938, Mayer wrote Sulexco stating that he had been 
negotiating for business in Scandinavia and Finland through his agent 
and had quoted $21.50 c. i. £.; that his agent advised him this price was 
entirely out of line because the Norwegian Sulphur Co. was quoting 
$20.60. He further stated that while he might not be able to consum- 
mate any businessin Scandinavia for the present due to his quota being 
practically exhausted for this year, Mayor would thank Sulexco to 
give him the basis on which it was quoting Scandinavia and Finland 
and if possible the Norwegian Sulphur Co.’s quotations.* 

In another letter written the same day by Mayer to Sulexco, he 
states that his company has made quotations in Bombay and Calcutta 
without result and he would thank Sulexco to advise him as to what 
price it would be necessary for him to quote to secure the business.*” 

In another letter written to Sulexco on the same day, Mayer, in 
speaking of inquiries from the United Kingdom, states that he has 
quoted on a basis of $22.50 c. i. f., but due to this quotation, the busi- 
ness was reflected to Sulexco, but at the same time he was still desirous 
of placing a small parcel of 500 to 1,000 tons and that he would like to 
have Sulexco’s acquiescence to quote $22 or 50 cents below the then 
price, which would enable him to get a small parcel. 

Asked about these foregoing letters, Mayer testified that they indi- 
cated close cooperation, exchange of information, an effort to main- 
tain maximum prices in foreign markets and gave his company an 
opportunity to secure what business it desired at maximum prices.*” 
Sulexco’s president testified acquiescence as used by Mayer meant 
nothing to him.** 

In a letter from Sulexco’s treasurer to the president of Freeport 
Sulphur Co., one of its stockholder members, the former states: 

Regarding the quotation of $20.50 c. i. f. Hamburg made by the Jefferson Lake 
Oil Co. through Holler & Co., Hamburg, this was taken up with Mr. Mayer, who 
informs us that the quotation was made by him prior to his signing the agree- 
ment of June 9, 1933, and that the quotation was withdrawn and that he will 
make no further quotations without consulting us.“ 

Answering Mayer’s three letters to Sulexco of June 20, 1933, 
Sulexco replied, giving prices for Scandinavia and Finland and stat- 
ing inability to compete with the Italian and Japanese in the Indian 
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market. In connection with Mayer’s inquiry about United Kingdom 
business, Sulexco wrote that they had no objection to him placing a 
small lot in that market. Sulexco further informed him that accord- 
ing to information in its office, Jefferson Lake Sulphur Co. had sold 
44,260 tons and was under offer for 4,000 tons additional in Australia 
and New Zealand, which, with the 1,000 tons to be sold in Santos that 
Jefferson Lake Sulphur Co. was then working on, would leave the 
latter only 740 tons to sell.” 

Replying in part to this last letter, Mayer wrote Sulexco on July 1, 
1933, stating that the 1,000 tons he had been working on for Santos 
had not been consummated and asking Sulexco to hold its price at $24 
per ton, stating that he had cables for 500 tons in Antwerp and 500 
additional tons in Santos, and if satisfactory to Sulexco, he would go 
after these two parcels at 50 cents under Sulexco’s quotation. 

In reply to that letter, Sulexco wrote Mayer on June 6, 1933, inform- 
ing him that Sulexco had raised minimum c. i. f. prices in a number 
of countries and closing the letter with the remark : 

Will you be good enough and continue consulting us first before you make any 
quotations. We are refusing to quote on shipments beyond the end of 1933.*" 
Sulexco’s president testified this was indicative of Sulexco-Jefferson. 
Lake relations, that it was cooperation.** 

In reply thereto, Mayer wrote Sulexco on July 10, 1933, stating: 

You may be assured that I will continue to consult you before making quota- 
tions as I am desirous of seeing export prices materially increased.*” 

Sulexco’s president testified that its arrangement with the Jefferson 
Lake Sulphur Co. of June 9, 1933, was for Mayer of that company to: 
find out Sulexco’s price from it in a particular export market, and if 
he was desirous of making the particular sale, to secure Sulexco’s 
agreement that he underquote in order to get the business and that the 
arrangement resulted in Jefferson Lake placing the tonnage. agreed 
upon between it and Sulexco in the export market at he S esbie 
or an agreed discount therefrom.?° 

On September 7, 1933, Mayer wired Sulexco: 


Have firm offer 1,000 tons Cette 22 dollars ec. i. f. prompt. Keenly desirous 
accepting. Ask that you wire immediately your agreement thereto. Stop. Still 
have 4,300 tons to dispose of. Will arrive New York week of 18th° 
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Apparently this wire was answered by telephone by Sulexco’s presi- 
dent, who “explained” the situation and Mayer agreed to maintain a 
price of $23,351 

On September 12, 1933, Meyer wired Sulexco as follows: 

Have inquiry 800 tons bulk Santos. Please wire immediately what you quoted 


as I would desire quote under your order secure business to work off 4,200 tons 
still unsold for export under our allotment.” 


Sulexco replied on September 12, as follows: 


We have your inquiry Santos. Stop. Suggest you quote basis 20 dollars New 
Orleans. Stop. We will if asked quote 50¢ higher.*® 

The fourth and fifth lots of 5,000 tons of Jefferson Lake Oil Co. 
sulfur to be shipped by it to Sulexco’s warehouse in Harburg, Ger- 
many, remaining under the agreement of January or February 1933, 
by which the latter was to take 25,000 tons of the former’s sulfur in 
export, were contracted for on October 9, 1933, and October 21, 1933.3* 
These two sales apparently terminated Sulexco’s arrangement with 
Jefferson Lake for cooperation in the export market during the year 
of 1933. 

In 1934 Sulexco allocated to Jefferson Lake, out of orders already 
secured by it, a parcel of 4,000 tons for shipment to Finland and Es- 
thonia on March 27, 1934, and a parcel of 3,000 to 4,000 tons for ship- 
ment to Finland and possibly Sweden on June 5, 1934.2 Sulexco’s 
president testified that Sulexco already had the orders for this sulfur 
and that it sold the quantities involved for Jefferson Lake Oil Co.°6 

In May of 1934, Mayer, of Jefferson Lake Sulphur Co., apparently 
got a request to quote for delivery to France from the French com- 
mittee, and immediately telephoned Sulexco. His negotiations with 
the French and with Sulexco, and the latter’s negotiations with the: 
French committee, during 1934, are fully set forth under part VII, 
section C, appearing on pages 883 to 891, inclusive, of this report. 

On June 8, 1934, Sulexco and Jefferson Lake Oil Co. entered into 
an agreement for the year 1934, which reads as follows: 

Referring to our recent conversations as to sales of crude sulfur in the export 
markets covered by the Sulphur Export Corp. during 1934, we understand that 


we are in accord on the following matters: 
Information which either of us may secure as to local conditions in the above 
markets will be available to the other. There is to be mutual cooperation so 
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that the tonnage exported by both of us may be distributed and sold in foreign 
markets in such a way as to maintain as far as possible the present schedule of 


prices and conditions of sale. 
In order to insure the stability desired by both of us, we will assist you in 
your efforts to obtain 59,150 long tons in the export market over and above what 


you have already sold, namely: 


Long tons 

Apna) xe ee Bre er a eee eet er Sg 10, 000 
IE Gomi CQ tke a ee Se ee ee ee 900 
PACU SUG CRI AS 2 tee se ee ee ne 12, 050 
Scandia viesands Sweden 2) see a ee T, 800 
Brazil 2 ee ee eS eee 400 
ENGESN IY WA Vee ee i 400 
TORR) £12. eels re eee eee ei ee cee 3s ek foe ae 31, 550 


Out of the above-mentioned 59,150 long tons you agree to reserve: 


1. Five thousand, six hundred long tons, 5 percent, to be supplied on ac- 
count of our contract with the British Acid Association. 

2. About eleven thousand, long tons to be supplied on account of orders 
already served by us in Finland and Estonia. 

8. About seven thousand five hundred and fifty long tons to be supplied 
on account of orders already secured by us for shipment ex-store Hamburg, 
Germany. 

and for the balance of about 35,000 long tons we will assist you in your efforts 
to obtain about 15,000 long tons in Australasia and about 20,000 long tons in 
France. 

it is understood that should you sell any tonnage in markets other than those 
enumerated heretofore or should you be unable to sell tonnage in the countries 
as set forth, adjustment can be made by transferring tonnage from one market 
to another.®* 

Pursuant to the provisions of the fourth paragraph of this contract, 
sales contracts for the tonnage therein mentioned were all executed 
between Sulexco and Jefferson Lake Sulphur Co. on June 13, 1934.5°8 

Mayor of Jefferson Lake Sulphur Co., testifying about this agree- 
ment of June 8, 1934, and his cooperation in general with Sulexco 
during the year 1934, in export trade, stated that the contract in ques- 
tion fixed a quota for the year 1934 in the same sense that it fixed one 
for 1933; that except for the Scandinavian sales and the British Acid 
Association sale, the rest of the sales were not made under his own 
power, but in cooperation with Sulexco; that in 1934 he was not under 
the financial pressure to obtain Sulexco’s assistance in making export 
sales as he had been in 1933, but nevertheless it was his desire to con- 
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tinue close relations with Sulexco because he was not yet established 
in a permanent way.**® 

There were apparently no arrangements or agreements in export 
trade between Sulexco and Jefferson Lake Sulphur Co. during 1935, 
because the deposit of the latter became depleted and it remained out 
of the export market until 1937.3” 

According to a statistical comparison of export sales for the years 
1933 and 1934 furnished by Sulexco to one of its two stockholder mem- 
bers, the Texas Gulf Sulphur Co., on January 30, 1935,5 practically 
all of Jefferson Lake Oil Co.’s sulfur sold in export was sold under one 
agreement or another with Sulexco. The January 1933 agreement, it 
will be recalled, provided for 25,000 tons to be shipped to Sulexco’s 
warehouse in Harburg, Germany, and all of this was shipped. The > 
June 9, 1933, agreement between the parties provided for 50,000 tons 
to be sold in export, which, by June 23 of that year, had all been sold © 


%9 Transcript 757. There are apparent discrepancies in the figures submitted by Jeffer- 
son Lake Sulphur Co. and Sulexeco covering sales of sulfur made in export independently 
and through Sulexco during the year 1933 and 1934. Thus, Jefferson Lake Sulphur Co.’s 
figures show 27,974 tons “exports of sulfur’ through Sulexco in 1933 (exhibit 309), whereas 
Sulexco’s figures for tonnage sold through it for Jefferson Lake Sulphur Co. for the same 
year show 18,536 tons (exhibit 359). For the year 1934, according to Jefferson Lake 
Sulphur Co.’s figures, exports of sulfur through Sulexco were 31,785 tons (exhibit 308), 
whereas Sulexco’s figures for tonnage sold through it for Jefferson Lake Sulphur Co. for 
the same year show 42,122 tons (exhibit 359). These discrepancies are due to the fact that 
Jefferson Lake Sulphur Co.’s figures given as ‘‘exports’’ represent shipments, whereas 
Sulexeco’s figures represent sales (exhibit 359). Some of the shipments made by Jefferson 
Lake Sulphur Co. during 1933 did not become actual completed sales until 1984. Taking 
the combined shipments of sulfur made by Jefferson Lake Sulphur Co. in export through 
Sulexeo for 1933 and 1934, namely 27,974 tons (exhibit 309), and 31,785 tons (exhibit 
308), respectively, or a total of 59,759 tons, and comparing them with the total tonnage 
sold by Sulexco for Jefferson Lake Sulphur Co. during 19338 and 1934, namely 18,536 tons, 
and 42,122 tons, respectively (exhibit 359), or a total of 60,658 tons, there is a difference 
of 899 tons. This difference is accounted for by a shipment of 904 tons to Mexico, made 
by Jefferson Lake Sulphur Co. and sold through Sulexco in 1938, and which Jefferson Lake 
Sulphur Co. omitted as having been shipped during 1933 (exhibit 309) ; the small difference 
between 904 tons and 899 tons appears to be due to decimal conversions. 

There are also discrepancies in the figures for exports (exclusive of those made by 
Sulexco) made by Jefferson Lake Sulphur Co, for 1933 and 1934. Jefferson Lake Sulphur 
Co.’s figures for exports for 1933 show 58,589 tons (exhibit 297), whereas Sulexco shows 
54,409 tons sold independently by Jefferson Lake Sulphur Co. (exhibit 359). Wor 19384 
Jefferson Lake Sulphur Co.’s figures show exports of 51,068 tons exclusive of those made 
by Sulexco (exhibit 298), whereas Sulexco’s figures for the same year show 55,094 tons 
sold independently by Jefferson Lake Sulphur Co. (exhibit 359). 

Adding the Jefferson Lake Sulphur Co. figures for 1933 (58,589 tons) and for 1934 
(51,068 tons) mades a total of 109,657 tons “exports” for these 2 years. 

Adding the Sulexco figures which were taken from customhouse records (exhibit 359) 
for 1933 (54,409 tons) and for 1934 (55,094 tons) makes a total of 109,503 tons for these 
2 years. 

The difference between these totals is only 154 tons. 
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except 740 tons according to Sulexco’s figures.“* Apparently only the 
sale of 10,000 tons to Aruba made in early 1933 was made by Jefferson 
Lake Oil Co. without reference to any agreement or cooperation with 
Sulexco. The remaining sales of at least 75,000 tons were apparently 
all made under agreement, arrangement, or cooperation between the 
two concerns in which price, destination, tonnage and all terms of sale 
were fixed by agreement between the two parties. 

For 1934, according to Sulexco’s figures, 90,700 out of a total of 
97,216 tons were sold in export by agreement between the two con- 
cerns. 

During 1933 Sulexco neither bought nor sold any sulfur from the 
Duval Texas Sulphur Co. The latter company had been exporting 
sulfur since 1929, exporting about 10,300 tons in 1929, around 15,000 
tons in 1930, around 4,000 tons in 1931, approximately 27,000 tons in 
1932, and about 11,000 tons in 19333 

It will be recalled from the discussion swpra under part VII C, that 
when Sulexco’s president went to France in May of 1934, to negotiate 
with the French committee for its purchases for the year beginning 
October 1, 1934, the French offered to buy their total requirements, 
less the Italian tonnage already contracted for, from Sulexco if the 
latter would guarantee that no other American sulfur would be de- 
livered in France. . 

Sulexco’s negotiations with the French and with Duval regarding 
this matter are fully set forth on pages 883 to 891 of this report. 
As there shown, a contract between Sulexco and Duval for the sale 
of 5,000 tons for shipment to Scandinavia was made on August 24, 
1934. This contract, similar in form to those executed between 
Sulexco and the Jefferson Lake Oil Co., stipulated 

It is understood that you (Duval) will not sell any other sulfur in the above- 
mentioned countries for the balance of this year without our consent. 

In a letter to the Federal Trade Commission, Duval Texas Sulphur 
Co. said that these arrangements were made by Sulexco as an accom- 
modation to the Duval Texas Sulphur Co. 

The remaining 5,000 tons of Duval Texas Sulphur Co.’s sulfur 
was disposed of in export under sales contract between Sulexco 
and the Duval Co. dated October 9, 1934, which, like the other con- 
tract with the Duval Co., fixed the price, terms, and expenses but 
omitted the destination and the stipulation against selling any fur- 
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ther sulfur in any particular market.** In approving this alloca- 
tion to the Duval Texas Sulphur Co., Sulexco’s board of directors 
stated in their minutes that this shipment of 5,000 tons was origi- 
nally intended for delivery in the French market but had been 
diverted to Rotterdam and Scandinavia, thus keeping this quantity 
out of the French market.*°* 

The sale of this sulfur for the Duval Texas Sulphur Co. by Sulexco 
brought forth a protest from the president of one of its members— 
Freeport Sulphur Co. From correspondence introduced into the 
record he stated that it was a matter of grave concern to him that 
Sulexco had undertaken to sell this Duval sulfur in addition to sell- 
ing thousands of tons of sulfur for the Jefferson Lake Sulphur Co., 
and he recorded his protest that Sulexco should sell sulfur for other 
parties than its members.*°" 

These two sales of sulfur for the Duval Texas Sulphur Co. by or 
through Sulexco were the only sales so made by the the latter company 
throughout its operations in the export market. The records of the 
Duval Texas Co. show that slightly less than 20,000 tons of sulfur 
was sold in export in 1934 which would indicate around 10,000 tons 
sold independently. In 1935 they exported around 12,000 tons; in 
1936 around 14,000 tons; in 1937 around 12,000 tons; in 1938 around 
50,000 tons; and in 1939 around 112,000 tons.?* 

Tt will be recalled that Sulexco, under its contract with Ufficio dated 
August 1, 1934, had to suffer loss of all tonnage exported by the 
Jefferson Lake Oil Co. from its Iberia Parish mine and by the Duval 
Texas Sulphur Co. from its Palangana mine.*** This of course meant 
that every ton exported by either of these independent companies was 
1 ton less for Sulexco in its sharing of the export market with the 
Italians. 

In 1935, production by these two independent companies from these 
particular mines failed from depletion.**® Jefferson Lake Oil Co. did 
not succeed in finding and putting into operation a new deposit until 
May of 1937, consequently it was out of the export market entirely 
during 1935, 1936, and 11 months of 1937.27 Duval Texas Sulphur 
Co., noting the approaching depletion of their Palangana deposit in 
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1934, leased a new depot prospect at Boling Dome, built a plant there 
and began production in 1935.37 
Although Duval had no further export transactions with or through 
Sulexco, Jefferson Lake Oil Co., according to its ex-president “coop- 
erated” with Sulexco in export trade from the time it began produc- 
tion and export in late 1937 until Mayer left Jefferson Lake in 1940.°° 
Jefferson Lake Sulphur Co., in its letter of February 17, 1945, says: 
We have been able to sell and export at all times, during the history of our 
company, such tonnage as was justified by inventory and production. * * * 
To our knownledge no act, practice, agreement, or contract of the Sulphur Export 
Corp. has operated to prevent or hamper the sale of our sulfur in export trade.*® 
Jefferson Lake further stated that to its knowledge no act, practice, 
agreement, or contract of Sulexco has operated to prevent or hamper 
the sales of Jefferson Lake in export trade and that it had been its 
belief that the existence and policies of the Export Corp., with its 
stabilizing influence on foreign sulfur markets, was and is of material 
assistance to Jefferson Lake, particularly during the period when they 
were undertaking to establish themselves in the foreign markets.** 
Mayer testified : 


There was no time during my relationship with the Sulphur Expert Corp. 
when they said, “Mayer, we prohibit you from doing this.” I believe the record 
will show, and the tonnage which I sold wiil show, according to the records, 
that while I acted in cooperation with the Sulphur Export Corp. I was not 
prohibited and I did not allow myself to be prohibited from using my own judg- 
ment in handling my own business.*” 


Duval Texas Sulphur Co. in its letter of February 16, 1945, answers 
in the negative as to whether any such acts, practices, agreements, or 
contracts of Sulexco prevented or hampered the sale of their sulfur 
in export trade.**° 

At the final hearing in this investigation Sulexco’s president inserted 
in the record an explanatory statement as to Sulexco’s relations with 


its competitors as set out above. Pertinent parts of that statement are 
as follows: 


Inasmuch as an extended portion of the record pertains to the relationship 
of Sulphur Export Corp. to Jefferson Lake Sulphur Co. and Duval Texas Sulphur 
Co., with special reference to Particular No. 4, it is desired to clarify and amplify 
some of these portions of the record. Further, as the record refiects certain 


871 Transcript 186. 

#2 Transcript 856, 861. 
373 Transcript 781. 

874 Transcript 779--782. 
8% Pranseript 730. 

376 Transcript 1057. 


~ 


SULPHUR EXPORT CORPORATION ET AL. 919 


820 D. Relating to the question of limiting their total annual exworts, etc. 


attempted summarizations relative to these points it appears desirable that in 
order that the true facts be reflected that such summarizations be reexamined 
and clarified. 

It is apparent from the record that two distinct periods in the relationship of 
Sulexco with Jefferson Lake and Duval were evident. The first during the years 
1933-34 when formal written agreements between Sulexco and these companies 
were in effect, the second period appearing in the years subsequent to 1934.°7 

There were no agreements between Jefferson Lake and Sulexco after 1934 
although from time to time Jefferson Lake did request information from Sulexco 
as to foreign market conditions and the information was given by Sulexco to the 
best of its knowledge. The records clearly show that this exchange of information 
after 1934 was infrequent and that there was no agreement or understanding 
between the parties that either would seek or give information to the other.*” 

Since the testimony with respect to these matters was taken in Washington 
during the hearings from April 10 to April 13, we have had the benefit of the 
testimony of Mr. A. A. Mayer, formerly president, vice president, and sales man- 
ager of Jefferson Lake Sulpbur Co. during the period from 1933 to 1940, and the 
further benefit of correspondence between the attorney for the Federal Trade 
Commission and Jefferson Lake Sulphur Co. and Duval Texas Sulphur Co., with 
reference to these matters, all of which are of benefit by amplifying and clarifying 
these points. The latter also serves to more clearly reflect the objectives sought 
to be developed by the attorney for the Federal Trade Commission in this 
investigation. 

It may be stated that when the question first arose as to establishing a relation- 
ship with these two nonmember companies an investigation was made with 
reference to the legality of an export association acting in behalf of or in 
conjunction with nonmember companies. The Export Association was con- 
fronted by a dilemma in that nothing was found in the Webb-Pomerene Act which 
directly authorized or prohibited such action. In this connection the report of 
the Federal Trade Commission, upon which the act was predicated, and the 
congressional debate on the enactment of the Webb Act was consulted with like 
results. Hence it was concluded that there was no prohibition in dealing with 
nonmembers. If Sulphur Export Corp. refused to cooperate as requested by the 
nonmember companies there was the possibility that its action, whether justified 
or not, would afford a basis of charges of unfair competition. It is submitted 
that it would have been perfectly legitimate if the Export Association in order 
to maintain its trade in foreign markets had underbid the nonmember com- 
panies, for as stated by Mr. Mayer on page 720 of the record, “they could have 
directly underbid me and kept me from securing or consummating this business 
in France, which they did not do.” Such a procedure would have lowered export 
prices to the American exporter, and in the face of the fact that both nonmember 
companies made it clear that they were in need of quick returns because of their 
financial situation if Sulphur Export Corp. had refused to cooperate with them 
in the export market the field would have been opened for the charge that Sulphur 
Export Corp. and its members were attempting to put the two nonmember com- 
panies out of business. The dilemma was met by entering into the agreements 
with the nonmember companies. 
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We further confirm that at no time did the nonmember companies request 
membership in the Export Corp. Mr. Mayer frankly stated the reason for not 
asking to join. He says on page 751 of the record: 

“T would say that I enjoyed all the privileges and facilities of the Sulphur 
Export Corp. and I did not contribute to the expense or support of the Sulphur 
Export Corp. and since I was enjoying these privileges without cost, why should 
I ask to bea member? I was getting a free ride.” 

Further, as Duval Texas Sulphur Co. expressed it in a letter to the attorney 
for the Federal Trade Commission: 

“These arrangements were made by Sulphur Export Corp. as accommodation 
to Duval Texas Sulphur Co.” 

* * * * * * * 

Jefferson Lake’s attitude is clearly reflected when it is shown that in connection 
with the inception of its relationships with Sulexco it was in need of quick cash 
which could be secured from the cash export market; and as by Mayer on 
pages 750-751 as to what Jefferson Lake could have done without an agreement: 

“I could possibly have gone into the world markets and destroyed the world 
markets for the Sulphur Export * * * and I could have ruined the world 
market and it would have resulted in a tremendous loss and chaos for both. 
The only proper policy to pursue was to closely cooperate to maintain maximum 
prices in all world markets.” 

In this connection, we desire to state that when the “world markets” are 
referred to it is clear that what is referred to are the export markets of the 
United States and of its territories and possessions. 

As indicating that it was the voluntary untrammeled desire of Jefferson Lake 
to establish and continue its association with Sulexco, Mayer uses such phrases 
as “It was my desire to continue to have close relationships with Sulphur Export 
Corp. in order to maintain prices throughout the world, even though I was 
gradually working directly through my own agents.” *® As indicating the in- 
itiative of Jefferson Lake in the inception of the relationship and the subsequent 
actions thereunder he stated: 

“T made requests as a rule. Sulphur Export Corp. went along and went all 
out to assist me.” * 

The words “quotas” and ‘“‘cooperation” repeatedly appear in the testimony 
of both Snider and Mayer, and it is apparent that the attorney for the Commis- 
sion was striving for meanings and implications which connoted restraints, 
limitations, and hindrances which never existed nor were recognized as exist- 
ing by the parties. After reading the testimony of Mayer we confirm his state- 
ments as to the absence of such limitations and restraints. The intent and 
meaning of the words “quota” or “quotas” is indicated by Mayer’s testimony 
on page 748, where he was asked with reference to the last paragraph of 
exhibit 248: 

“That is a recognition, is it not, that you did have a definite quota fixed for 
export sales under your agreement with Sulexco?” 
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Whereupon Mayer stated: 

“IT wouldn’t put it exactly in those words. I had requested the Sulphur Export 
to assist me in marketing certain tonnages and the amount of tonnage I asked 
was Set out between us.” 


He was asked if such phraseology was not recognized as a limitation upon his 
exports. He replied: 

“T did not recognize it. I did exceed from time to time the tonnage that 
we had previously agreed upon.” 


A fact that the record sustains. 


Further, in his letter to Jefferson Lake of March 5 the attorney in referring 
to the Pennotex Oil Corp. matter stated: 

“Apparently he changed his mind and refused to sell for the stated reason 
that the tonnage involved would exceed the quota allotted to him by Sulexco 
in the foreign market and would result in injury to Jefferson in the domestic 
market and make it impossible for him (Mayer) to remain in business. This 
would seem to strongly indicate that the agreement enclosed of June 9, 1933, 
carried on through 1938 or that there was a subsequent ‘gentleman’s agreement’ 
or ‘arrangement’ between your company and Sulexco in 1938.” 

From Mayer’s testimony it is clear, and we so confirm, that when the words 
“quota” or ‘quotas” are used it was understood and so acted upon that it meant 
the tonnage which Jefferson Lake had available for and desired to place in 
export trade. On page 748, Mayer when being questioned as to the meaning of 
the phrase that he would not be able to consummate business in Scandinavia 
for the present due to his quota being practically exhausted for this year stated: 

“That probably meant I didn’t want to go beyond that. I may have used some 
other phraseology that would have answered the same purpose. I felt I had 
enough tonnage for that year probably, and I didn’t want to go beyond it.” 

Further, on page 746, in testifying as to what was indicated by exhibits 242, 
2438, 244, 245, 248, and 280, Mayer stated: 

“They indicate close cooperation, exchange of information, an endeavor to 
maintain maximum prices in foreign markets and give us an opportunity to 
secure what business we desired at maximum prices.” 


The phrase “give us an opportunity to secure what business we desired at maxi- 
mum prices” clearly negatives any implication that the amount of such business, 
or a quota, was determined or imposed by Sulexco. We confirm this under- 
standing that such so-called “quotas” were not arbitrarily “allotted” to Jefferson 
Lake. 

As to the so-called “cooperation” we confirm the testimony of Mayer, which 
clearly reflects that no duress, threats, or other unfair acts were done by Sulexco 
which influenced Jefferson Lake in carrying out the “cooperation”; the actions 
of Jefferson Lake were wholly voluntary and were performed for what they 
considered as benefits to themselves and other American sulfur exporters. The 
words and phrases used by the attorney for the Commission, page 803, connotes 
compulsion exerted against Jefferson Lake by Sulexco, but, in fact, as Mayer’s 
testimony shows, and as we now confirm, no such compulsion was ever present. 
The attorney takes the position that the evidence indicates that Mayer asked 
“nermission” from Sulexco before quoting or selling; that he “refrained’”’ from 
quoting when told to do so; quoted higher prices “dictated” by Sulexco and 
reported all offers, prices, and sales to Sulexco. 
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We now testify in confirmation of Mayer’s testimony on page 730 
as follows: 


“Phere was no time during my relationship with the Sulphur Export Corp. 
when they said, “Mayer, we prohibit you from doing this.” I believe the record. 
will show, and the tonnage which I sold will show, according to the records, that 
while I acted in cooperation with the Sulphur Export Corp. I was not prohibited 
and I did not allow myself to be prohibited from using my own judgment in 
handling my own business.” 

The affirmative and voluntary action of Mayer, and the absence of any com- 
pulsion is evidenced on page 724 when he was asked : 

“And by ‘cooperate’ you mean to get together and make the arrangements as: 
to what price should be quoted and if you should quote, and that sort of thing?” 
and he answered : 

“TI would say this: As far as giving specific details in each case as to how we 
arranged the sales, I would say that at times we may have quoted a little lower,. 
at times we may have secured business at an equal price, and at times when 
I was not in position or I did desire to secure a sale in a particular foreign market, 
where I did not have the stock available to make shipment, I would quote a higher 
price purposely in order to keep the foreign buyer from any knowledge of our 
inability to ship in the event this foreign buyer confirmed the business.” 


Further, in response to the inquiry: 
“Did you tell them from whom you had inquiries and that sort of thing?” 


Mayer answered on page 758 as follows: 

“Hyerything I did with Sulphur Export Corp. was put on the table and they 
were very open and aboveboard in order to maintain ourselves in a most satis- 
factory manner and I would say in good faith toward each other.” 

On the same page he states that his relationship after 1934 was in accordance 
with the method instituted under the written agreements, but it is indicated that 
there were no expressed “quotas” followed by testimony on page 759 where he 
makes reference to Jefferson Lake’s production and concludes: 

“So we are gradually, through lack of production, decreasing our sales through- 
out the world.” ** 


A further statement was made by Sulexco’s vice president as follows: 


Mayer in his testimony has indicated the reasons he did not join Sulphur 
Export Corp. On page 751 he notes that he enjoyed all of the privileges of the 
association and none of the burdens or disabilities and asks why he should ask 
to be a member. 

As indicated by Mayer, it was apparent that the nonmembers did not care to 
join. Both the Jefferson Lake Sulphur Co. and the Duval Sulphur Co. have 
benefited greatly through the organization and operation of Sulphur Export 
Corp. A very large percentage of the sales of both of these companies has been 
made in the export business where prices were higher than domestic and where 
an erratic production could be marketed. 

The question has been raised why these two companies were not asked to join 
the Sulphur Export Corp. As a matter of fact, I suggested several times to 
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both of these companies that they join: but the advantages of staying out of 
the corporation and profiting by its existence were so obvious that these sug- 
gestions fell on barren ground. Neither the ore reserve position nor the pro- 
ductive capacity of either of these two companies would have justified any sales 
quota which they could have received had they joined the Sulphur Export Corp. 
which would have given them an export tonnage anywhere near as large as they 
actually sold. : 

From our reading of the Export Trade Act there was no requirement or duty 
imposed on Sulphur Export-to ask nonmembers. 

In this connection it is revealing that in the Congressional Record reporting 
the Senate debate on December 12, 1917, when the Webb-Pomerene Act was being 
considered, the question of the duty of export trade associations to admit non- 
members and the right of nonmembers to seek admission was discussed. The 
following from pages 181-182 of the Congressional Record of that period re- 
flects the question and the views of Senator Pomerene, one of the authors of the 
bill. Senator Hitchcock stated: 

“Mr. PRESIDENT. I sought during his speech to ask the Senator from Ohio (Mr. 
Pomerene) a question, and he postponed it at the time. I should like to put the 
question to him now. Suppose this bill passes, and under it associations for the 
sale of manufactured goods are made in other countries; suppose I am a manu- 
facturer, and five or six other manufacturers form an association for sales 
abroad ; they agree upon prices; they have common agents; and I apply to them 
for admission to that association and they deciine to admit me; what can I do?” 
Senator Pomerene replied: 

“Mr. President, the Senator from Nebraska would be in no different position 
than I would be if I wanted to have an interest in the great paper which he owns 
and edits, and he should decline to allow me to do so. I suppose I would have 
the privilege of establishing a new paper if I so desired, and he as a manufac- 
turer would have the privilege of joining his fortunes with others if he so de- 
sired.” 

Senator Hitchcock, who was opposing the bill, further stated: 

“T have not said that. The Senator from Ohio has stated, however, that five 
or six manufacturers can unite for the sale of their manufactured goods in 
foreign fields, and they can discriminate against and bar a competitor and 
refuse to admit him to the privileges of that union.” 

To this Senator Pomerene replied: 

“Mr. President, I assume that they would have the right to prevent another 
man, who was persona non grata to them, from going into that association ; but 
that individual has the same right to go into that foreign field and to secure 
the trade if he can or he can form another association. That is one of the 
incidents of trade.” 

After interpolations of other Senators, Mr. Hitchcock inquired: 

“Mr. President, I should like to ask the Senator from Massachusetts this 
question: What would be the objection to such a provision as would compel 
these combinations which we propose to legalize to admit any American manu- 
facturer in a particular line?” 

To this Senator Weeks replied: 

“Well, Mr. President, there are very few kinds of business in which there are 
only five or six people engaged, and to compel one business man to take another 
business man into partnership is a bad business principle and bad business 
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ethics as well. I do not think it desirable or wise that Congress should attempt 
to do such a thing.” 

Hence, although the matter was fully debated between proponents as to this 
question, it suffices to note that the act does not provide for the compulsory 
admissicn of nonmembers, and therefore Sulphur Export was under no legal duty 
or compulsion to seek the admission of the nonmembers, who in addition it 
clearly appears did not desire to join. 


The witness further testified : 


Q. What I would like to know, Mr. Judson: Has Sulexco ever formally invited 
Jefferson Lake or Duval? You say in your statement that you suggested it 
once or twice. 

A. Not to my knowledge. 

Q. There have been no formal invitations? 

A. No. : 

Q. At times when you suggested it as shown in your statement, do you recall 
when those were? 

A. Well, it was over a period of several years there when they were selling 
vigorously in the export market. 

Q. Was it prior to 1933? 

A. I couldn’t say the exact date. I know from the time they started in selling 
in the export market in quantity that I made suggestions to them from time to 
time that they better come in. 

To whom did you make suggestions on behalf of Duval, Lee Ashcraft? 

No, George Zoffman. 

And you don’t recall whether that was prior? 

He is the president of the company. 

You don’t recall when that was, about? 

. No, but I am quite certain that it would be at about the time when they 
started any exports in quantity. 

Did he refuse or just ignore? 

He just laughed at me. Obviously the advantage was all on his side. 

Did you make similar suggestions to Mr. Mayer, or to somebody else? 

To Mayer. 

When were these made, to the best of your memory? 

Oh, in the 30’s, when they were selling pretty strong, and especially during 
the ’37—38 period when they were exporting so much from the Clemons Dome. 
Did you say the late 30’s? 

Yes. 

. Mr. Mayer was at Jefferson Lake then? 

He was there until 1940. 

And did he laugh at you or refuse, or both? 

“Or both” is right. 


POPOPORPOPOPO 


POPOPO 


The vice president of Sulexco further testified that Sulexco never 
formally invited Jefferson Lake or Duval to join the association al- 
though it had been suggested once or twice, that these suggestions were 
made over a period of several years when they were selling vigorously 
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in the export market; that the representatives of Jefferson Lake and 
Duval laughed at him as obviously the advantage was all with the non- 
nember companies.**? 


E. Relating to the question of requiring their exports to be sold as the 
association's merchandise 


In 1934 there was a discussion between Sulexco and Jefferson Lake 
about shipping Jefferson Lake’s sulfur under their own name and as 
to the bills of lading having their name on it.*** Mayer of Jefferson 
Lake raised the question of shipments of Jefferson Lake’s sulfur made 
under its arrangement with Sulexco under Jefferson Lake’s name. 
This Sulexco refused to do, 

The president of Sulexco testified that when Sulexco made direct 
shipments it was sold as its sulfur against existing contracts, and that 
some customers were very fussy even as between Texas Gulf and Free- 
port sulfur; that the customers knew Sulexco was exporting for these 
two companies and if other sulfur was shipped this opened the door 
“to making a kick.” If the customer was so informed and it was his 
cpinion that even though the sulfur was of the contracted for purity, 
99.5 percent Finnish and Estonian customers might complain. In 
a letter from the treasurer of Sulexco to Mayer ** it was stated: 

I do not know why you again raise the question of making shipments in your 
name when you are supplying sulfur under contracts already secured by us 
and under which we are supposed to furnish either Texas Gulf or Freeport sul- 
fur. Mr. Snyder explained to you fully and in detail why we must make the 
requirement that shipments under these conditions be made in our name. After 
hearing his arguments you in effect withdrew your request. 

Mayer of Jefferson Lake testified after referring to exhibits 292-295 
that this was a specific case where a sale was made by Sulexco for 
Jefferson Lake in which Sulexco would not ship and deliver to the 
customer except under its name, and that after Mayer had correspond- 
ence relative to it he felt that his request was unreasonable and with- 
drew his request; that his company was known to the foreign buyers 
and that it was a situation where a fellow comes out and says some- 
thing on the spur of the moment and after he reconsiders it he feels 
his demands were unreasonable. He said: 


They made the sales, the sales were made in their name, they were responsible 
for the execution of those contracts and they had come in to assist me and take 
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my sulfur to apply against those contracts when they could have shipped sulfur 
instead of either Texas Gulf or Freeport. So I agreed to waive my insistence. 


He testified that the principal thing he was interested in in the 
final analysis was to increase the monetary position of Jefferson Lake 
in addition to establishing his company as such but rather than go into 
a further discussion of the matter he deemed his demand unreasonable 
and thought his exaction was too extreme and unjustified.** 


F. The Pennotex Oil Co. inquiry 


On Februray 16, 1938, Sulexco wrote its general representative in 
Europe regarding the activities of one F. E. Knaff, who was an offi- 
cial of Societe Chimiques et Metallurgique of Brussels, Belgium (here- 
inafter referred to as “Sochimet”). The letter states : ** 


1. That Knaff had ealled at the Sulexco offices on several occasions, that dur- 
ing the first such call he stated that Sochimet was contemplating the erection 
of a sulfuric acid plant in Belgium and was looking for a supply of sulfur, and 
that his Brussels office had been offered American sulfur at $22.50 c. i. f 
Antwerp.*® 

2. That Sulexco told Knaff that its sales in Belgium were handled by its 
Hamburg office and referred him to Mr. Zeise, Sulexco’s employee in charge of 
that office ; 

8. That since the first visit, Knaff had returned several times seeking to be- 
come Sulexco’s agent in Belgium; that Sulexco had declined the proposition 
because it Saw no reason to make any change, and that on the last visit some 
weeks prior to February 16, Knaff told Sulexco that it was not the only producer 
and that he could get supplies from other sources ; 

4. That on February 16, Sulexco had learned that Knaff was making inguiries 
in the New York freight market for shipping space for as much as 2,000 tons of 
sulfur from Galveston (the shipping point for Duval Texas Sulphur Co.) to 
Antwerp in April or May 1938; 

5. That it had understood that Heinrich Rainer, Ltd., was Duval Texas Sul- 
phur Co.’s Belgium agent. Sulexco’s Huropean representative was asked whether 
Duval had begun to work the Belgium market through more than one agent 
(i. e., whether Sochimet was also representing Duval). 


While the above-mentioned letter came from Sulexco’s files, the cor- 
respondence hereinafter referred to as exhibits 364 to 418, inclusive,” 
came from the files of the Pennotex Oil Co., 29 Broadway, New York 
(hereinafter referred to as “Pennotex”), and exhibits 415 to 418, in- 
clusive, came from the files of Jefferson Lake Sulphur Co.” Penno- 
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tex Oil Co., of which one Earl M. Turner is president, is engaged 
in the business of merchandising petroleum and petroleum byproducts 
and allied lines, including buying and selling for export.” 

Some time after Sulexco had refused to appoint Sochimet as its 
Belgium agent, Knaff made contact with Pennotex, and on April 1, 
1938, Pennotex wrote Knaff offering to furnish the latter with sup- 
plies of crude sulfur, and stating that Pennotex’s price at that time 
was $18 f. o. b. Gulf ports, that Pennotex was in a position to make 
immediate deliveries, that its deposits of sulfur were practically un- 
limited, and that Knaff (Sochimet) would handle the distribution of 
such sulfur for Pennotex in France and Belgium.*” 

On April 12, 1938, Turner of Pennotex wrote Jefferson Lake Sulphur 
Co. with which company he had no previous contact, and asked for 
quotations f. o. b. steamer, Gulf Coast.*” Jefferson Lake replied on 
April 16, 1938, that before making a quotation it should be advised 
of the destinations to which the sulfur would be shipped ° and for- 
warding the sample requested. Turner wrote on April 18 that he was 
shipping to England, Holland, Belgium, and France and asked 
whether or not Jefferson Lake was entirely independent of all sulfur 
producers and associations or whether it was a member of some of the 
associations.*** Having received no reply, Pennotex wired Jefferson 
Lake on April 21 asking for a quotation by telegram.*” To this wire 
Jefferson Lake replied by letter that Mayer, its general manager, was 
out of the city and the matter of brokerage for Pennotex would be 
considered upon his return.* 

On April 25 Turner again wrote Jefferson Lake asking that it rush 
a quotation.*” ‘To this letter Mayer replied on April 28 that his com- 
pany was already represented in England, Holland, Belgium, and 
France and under the circumstances he could not negotiate any busi- 
ness with Pennotex.** 

On or about May 4 Pennotex received a letter from Sochimet dated 
April 21 in which Sochimet asked for the name of the mine from which 
the sulfur would be delivered and assured Pennotex that it would not 
communicate directly with the sulfur producer without authorization 
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from Pennotex.*® Across the bottom of this letter are some longhand 
notes which Mr. Turner testified were in his own handwriting *° and 
which are as follows: 


Fisher 
General Chemical—W H-4-2220 
Stauffer Chemical Co.) Association with Sulphur Export Corp. 
Freeport Sulphur Vite Kimmel 


The importance of these handwritten notes is hereinafter indicated. 

On May 5, 1938, Turner addressed letters to the Houston Chamber 
of Commerce, to the New Orleans Chamber of Commerce, and to a 
friend of his with Chickasaw Barrelling Co. of Gretna, La., asking 
for the name of a supplier of crude sulfur which was “independent of 
the companies associated with Export Sulphur Corp. such as Duval, 
Kreeport, Texas Gulf and Stauffer.” Replies to these inquiries 
were in general to the effect that there were only four sulfur producers 
in the United States, two of whom were members of Sulexco and two 
of whom were not.*? On the same day, May 5, Turner also wrote 
Jefferson Lake again asking whether that company were free to quote 
for shipments to Germany and Switzerland and on the basis of f. o. b. 
Gulf ports.*% 

On May 10 Pennotex received a letter from Sochimet dated May 3, 
which again asked for the name of the producer with whom Sochimet 
would make the sulfur contract and stated that in the beginning 
Sochimet would want to order small quantities which it could deliver 
to different destinations for use in different factories.*”* 

On May 16 Turner wrote two letters to his friends with Chickasaw 
Barrelling Co. at Gretna, La., asking the friend to call on Mayer of 
Jefferson Lake and try to persuade the latter to sell sulfur to 
Sochimet.#* One of these letters which the friend was to show to 
Mayer stated as follows: *° 
* * * Will you please have a talk with Mr. Mayer at your convenience, and 
ask him to do us a personal favor in the way of supplying us with erude sulfur. 
We are not interested in marketing or representing him in any territory, but 
our people abroad, just this one company, have asked us to place a contract 
for their supply, which would range from between 500 to 1,000 tons per month 


399 Wxhibit 377. 

400 Transcript 577. 

401 Hxhibits 374, 379, 381, 383. 

402 Hxhibits 380, 382, 384, 385, 386. 

403 Wxhibit 374. 

404 Wxhibit 376. 

405 Hxhibits 385, 386. 

406 Wxhibit 386. in UA igranee 


SULPHUR EXPORT CORPORATION ET AL. 929 


820 _F. The Pennotex Oil Co. inquiry 


beginning July for the balance of the year, depending upon steamer space avail- 
able * * * We understand Mr. Mayer is represented abroad, and we are 
not trying to cut out his representative so if he would like to, he can tell his 
representative that he is selling to us here, since all purchases would be on this 
side. If Mr. Mayer prefers to do so, he could give us a price including his 
foreign representative’s commission. I do hope he will go along with us on the 
above basis, especially so since we have sent samples abroad, which were 
approved, and since the business is that which he has not been getting hereto- 
fore, nor will he get through any other contact * * * 

The following day, May 17, Pennotex wrote Sochimet that a definite 
offer would be forthcoming soon, that during the few weeks since 
Knaff had returned to Belgium, conditions in the sulfur industry had 
changed materially, that considerable recent buying in large quantities 
had had a firming effect on prices, that Pennotex’s principals had 
made a special trip to New York to see Knaff but had arrived a day 
after he sailed, that Pennotex’s principals were very much disturbed 
by Sochimet’s delay in accepting Pennotex’s original proposition, that 
such proposition had since been withdrawn and that Pennotex’s prin- 
cipals had accepted another very big proposal, that it was therefore 
necessary for Pennotex to do a considerable amount of negotiating in 
an effort to reinstate Pennotex’s position to guarantee Sochimet a 
source of supply, that Pennotex’s principals were very anxious to 
do business with Sochimet but since so much time had elapsed without 
a firm commitment from Sochimet, Pennotex’s principals had accepted 
another company’s firm order, that the sulfur position in the United 
States was very closely controlled.” The letter concludes by saying 
that Pennotex was still trying to reinstate Sochimet’s position “with 
the original intended suppliers” and that Pennotex hoped to submit 
a proposition in the near future. The basis for the statements con- 
tained in the foregoing letter was not learned during the investigation. 

On the next day, May 18, Pennotex wrote Mayer of Jefferson Lake 
and said that a sample of sulfur which Jefferson Lake had sent on 
April 16 had been forwarded to Pennotex’s “associates broad” before 
Jefferson Lake refused to quote on shipments to France and Belgium, 
that Pennotex was not interested in the general distribution of Jeffer- 
ton Lake’s sulfur in the Belgium and French markets, but only in a 
source of supply for its “associate company” which, Pennotex said, 
had a plant in Belgium and France, that Pennotex’s associate com- 
pany had found the Jefferson Lake sample of sulfur to be satisfactory 
and had written Pennotex to place a contract for its requirements of 
perhaps 500 to 1,000 tons per month, beginning in July, that “we have 
not been satisfied with our past source of supply,” that this was not 
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business which Jefferson Lake had theretofore received or would 
thereafter receive except through Pennotex, that the sulfur would not 
be resold in competition with any business which Jefferson Lake might 
have, that Pennotex would do everything to protect Jefferson Lake’s 
Belgian agent by including his commission in the price so that neither 
the agent nor the company would have anything to lose. Finally, 
the letter again asked for a quotation.** 

To the foregoing letter Mayer replied on May 19, 1938, as follows :™ 


I note you are interested in a source of supply of crude sulfur for your 
associate company, who have a plant in Belgium and France; that you forwarded 
them a sample of our sulfur and that they found same satisfactory; that they 
are interested in placing a contract covering 500 to 1,000 tons per month beginning 
July for the balance of this year. 

I also note that you control directly this business and that on any sales we 
would be paid by confirmed letters of credit. 

I wish to advise you that I expect to be in New York late May, early June, 
and will be pleased to discuss the matter with you fully at that time. 


The foregoing letter was received by Pennotex on May 23, and it 
wrote immediately to Sochimet as follows: *° 


* * We have just received word from our friends that they expect to 
come to New York either this week or next week to discuss the subject of supply- 
ing you with your needs at which time we hope to have some good news to pass 
along to you in the way of a firm offer. 


Mayer saw Turner in New York around the end of May or on June 1. 
Mayer had no independent recollection of what was said at this first 
meeting ** but Turner testified that at such meeting Mayer raised the 
question as to what would be done about his Belgian agent. Turner’s 
testimony as to what was said at this meeting was as follows.*” 


* * * We told him that Sochimet would not deal with his agent. They 
had asked us to take the contract. The agent was working very closely with 
the combine or the trust. He did not want to buy from the same people who 
were dealing with the trust or what he called his competitors. Mr. Mayer then 
said if there was no conflict with his agent he would be willing to sell us all 
the sulfur that we needed. 

I asked him what his production was and he said his production, so far as 
our volume was concerned, was unlimited but he wanted to contact his agent 
in Belgium to see if his Belgian agent had been in contact with Sochimet and 
trying to sell them. He went back to New Orleans at the time and said we 
would hear from him later * * #* 
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On June 2, 1938, Pennotex wrote to Sochimet as follows: 
We confirm our cable to you of today as follows: 


“NEGOTIATING ATTRACTIVE SULPHUR PROPOSITION JEFFERSON 
LAKE OIL COMPANY PRDUCERS THEIR BELGIUM AGENT MAY GON- 
TACT YOU PLEASE REFUSE DISCUSS REQUIREMENTS WRITING 
TODAYS 


The reason for our cabling you to this effect is that we have just completed 
a long conference with Mr. A. A. Mayer, general manager of the Jefferson Lake 
Oil Co. of New Orleans, who are the sulfur producers. His delay in completing 
negotiations with us has been brought about on account of their present com- 
mitments both here and with an agent in Belgium. We told Mr. Mayer that we: 
were hegotiating for your sulfur requirements both in Belgium and France; and, 
of course, he wanted to be sure that we were handling this entire transaction 
ourselves for you, and that you were at the same time not negotiating with his 
Belgium agent. We asured him that we were handling this entire transaction: 
ourselves for you exclusively, and that you were not in contact with his Belgium 
agent. He, however, asked for permission to cable to his Belgium agent to 
yerify the above fact, and if his agent has not been in communication with you, 
he (Mr. Mayer) said he would be glad to supply you with your requirements, 
and would be in a position to meet competition at all times. He is very much 
interested in securing a contract of from 500 to 1,000 tons per month over the 
balance of the year, and it is also agreeable with him to have the contract made: 
directly with you as I have suggested to your Mr. Knaff. Jefferson Lake Oil Co.. 
would be protecting us for our commission. 

This whole sulfur situation has been discussed with Mr. Craft of Messrs. A. V. 
Berner & Co., and has met with his approval. We feel that negotiations could 
be carried out very successfully here, in fact even preferably here, since we are 
able to discuss all questions of details personally with the producers during the 
entire life of the contract. This also holds true with the producers’ attitude. 

If the producers’ agent did contact you, which we assume he will, if he thinks 
he can get the business for himself, we do hope you have been able to comply 
with our cable request, since he would naturally cable back to the producers 
bere that there is a possibility that he could get the business, which of course- 
would make it more difficult for us to submit as an attractive proposal, as what 
we would be able to do at present. 

We can assure you that our cooperation will be closer with the producers than 
what their agent’s would be. We will be cabling you a definite proposal within 
the next few days.™ 


On June 3, 1938, Turner of Pennotex wrote Mayer of Jefferson Lake 
thanking him for the conference between them in New York and 
stating that he, Turner, was in a position to know and could there- 
fore assure Mayer that the latter would have no repercussions from 
“the Export Sulphur Corp.” and that he, Turner, could see no reason 
under any conditions, how transactions between them would adversely 
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affect relations with any of Jefferson Lake’s present operations and 
again asked for quotations f. o. b. steamer, Gulf ports.“ 

On June 7 Mayer wrote Turner that he was writing to L. Hagenaers, 
his Belgian agent, and that upon hearing from him he would then 
take up the matter with Pennotex.“* At the same time Mayer wrote 
Hagenaers as follows: *° 


I wish to advise you that I have just returned from an extended trip to New 
York, and while there I was in conference with Mr. Harl M. Turner, president 
of the Pennotex Oil Corp., 29 Broadway, having exchanged correspondence with 
this gentleman prior to this conference. 

Mr. Turner advised me that he represents the Societe Chimique et Metal- 
lurgique Sochimet of Brussels, Belgium, who have a plant at Brussels and also 
at Havre, and he is the sole purchasing agent of this company for their supply 
of crude sulfur at these two plants; that this firm will not purchase sulfur in 
the United States except through him. Mr. Turner urged that I quote him for 
this firm and stated that if I did not quote him, we would not get the business, 
as stated he was their sole agent. However, I explained to Mr. Turner that 
you were our sole representative in Belgium and, under the circumstances, I 
could not make him a quotation for Societe Chimique et Metallurgique Sochimet 
except through you. 

What I would like to ascertain is whether Mr. Turner actually controls the 
purchase of the sulfur for this firm, and if not, whether you are able to sell them. 
Of course, if you are not able to sell them and Mr. Turner actually controls the 
purchase of their sulfur, then that would bring about a different situation, for 
then I would be forced to suffer the loss of this business if you are not able to 
consummate business with them, unless I trade with Mr. Turner, and I would 
like to have your full advices covering the situation promptly on receipt of this 
letter. 

Mr. Turner advises me he is shipping presently 800 tons to Belgium for ac- 
count of Societe Chimique which he purchased from the Duval Sulphur Go., and 
he further states that he has not purchased any sulfur from the Sulphur Export 
Corp. 


On June 11, Pennotex received a cable from Sochimet asking whether 
Pennotex has arrived at a decision “’ and Pennotex cabled on June 
13 stating that it expected to give Sochimet a definite answer on June 
15.** On the same day Pennotex again wrote Mayer as follows: #° 


I have just received a long cable from my people abroad asking us to cable 
them immediately as to what we are doing about their sulfur requirements. You 
will recall I mentioned that we could not defer action much longer than June 
15, in view of the first delivery being required for July. It will probably be sey- 
eral days before you receive a reply from Mr. Hagenaers, and since we must 
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make some definite decision before long, may I make a suggestion. I will have 
my people take 1,500 tons over July, August, and September, which will take 
care of their immediate requirements, thereby giving us time to fully satisfy 
you that this business is a satisfactory and profitable one for you, Please do not 
feel that I am trying to urge you into some business that is going to have a re- 
action on your present set-up, for I know this business is entirely independent 
of your foreign agent, and as I feel, as you do, on moral and business obligations. 

Will you, therefore, please wire me a price on the above quantity for the above 
specified deliveries f. 0. b. buyer’s boat loaded and trimmed your pier Gulf coast, 
in order that I can cable our people promptly. Please let me know whether you 
have included a commission for me or not, and if so, how much. 


Mayer did not answer this letter. On June 14 he cabled Hagenaers.*”° 
On June 17 and again on June 22, Hagenaers wrote Jefferson Lake 
as follows: 


On receipt of your cable I paid a visit to this concern. After a very long con- 
versation the manager informed me, his intention was to be your crude sulfur— 
through me—but he required your price f. 0. b. Gulf ports. On my demand why 
he did not agree with my prices c. i. f. a continental port, he answered he desired 
to be free to charter himself steamers, and then to sell your crude sulfur, every- 
where he desired, in other words, he desired less or more to eliminate your agents. 

I informed him, if you should agree with his demand, in no case I should agree 
he made offers to my buyers, in the territories for which I am your agent. On 
this point we could not come to an agreement, because I am not intended, after 
all the work I have had to introduce your grades, another will have the benefit 
of my work. 

You will be so kind to examine thoroughly this special situation. If I may 
give you my personal opinion, there is a certain danger, if not a serious one in 
quoting Sochimet, f. 0. b. Guif ports. In this way you will never know where 
your sulfurs are destined to, and if Sochimet obtains an ocean freight, by out- 
side steamers, which will take lots of 1,500-2,000 tons, on a rate surely beneath 
that of the regular lines, they can cut down the market and spoil the whole situa- 
tion. Further Sochimet will have in sight only his personal interest, perhaps 
in opposition with your interests. 

It may be that Sochimet will write you directly in order to explain they want 
prices f. o. b. Gulf ports, in order to do business by personal clearing. They told 
me they were buying chemicals from some works, which use crude sulfur, and 
he was intended to pay the purchase of these chemicals with supplying your 
sulfur which is nothing else as a personal clearing, having in view only his per- 
sonal interest and benefit. 

From your point of view, there is another danger; the day Sochimet is no 
more in agreement with the works, where he is buying the chemicals, because 
personal interest may be in opposition, he will no more buy your sulfurs. 

When I asked Sochimet, why he did not propose this to the S. HE. C, he did not 
answer me, this is the proof the S. E. C. did not agree with his demand.™ 

* * * * 3 * * 
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I learned further that Pont Brule bought from Sochimet, 800 tons crude sulfur, 
at $22 c.i. f. Antwerp, goods to arrive here during July next. I think this sounds 
somewhat different from the explanation given to you by Mr. Turner, that the 
800 tons were destined to the plant in Belgium of the Sochimet. 

As to Sochimet, they have no plants, neither in Belgium nor at Le Havre. They 
are simply dealers in different chemicals; most for reexportation and buy there 
where they can find the most favorable price. 

You informed me formerly you were not intended to meet the competition of 
those lots which come in the market from time to time (Duval! Co., ete.). I agree 
with you, but the present situation indicates that it is rather a mistake not 
to take note of these offers. Now that Sochimet is introduced at Pont Brule, 
what will be our sacrifice to retake that buyer? 

Further you ask always for a minimum of 1,000 tons to be shipped at Freeport. 
How is it possible to Sochimet, or Mr. Turner, to obtain such favorable terms 
to ship only 800 tons, in order to sell them at $22 c. i. f.? I know very well the 
reason why Duval is out of the market for the moment, but as soon they can 
resume the running of their mine, Sochimet, which is asking you for crude 
sulfur, will be again in the market with Duval. 

I understand that the price f. 0. b. Guif ports is $18 per ton. If Sochimet is 
able to charter an outside steamer, which will take 1,500 tons or more, and can 
obtain a freight of $3 or even $3.25 he certainly will offer your crude sulfur 
$21, or $22.25; c. i. f. one continental port, so that the price of $22 as practiced 
by them is possible. This is a proof that Sochimet is deliberately cutting down 
the prices. 

I cannot understand why Mr. Turner is pretending to be the sole purchaser for 
Sochimet. In case you should agree to quote Sochimet f. o. b. Freeport, Sochimet 
being a Belgian buyer, business is to be done through me. During my conver- 
sation with Sochimet manager, I offered him the unsold part of the “San Pedro,” 
at $23 ¢c. i. f. Antwerp whereupon he informed me this price was too high, and 
that he had purchased at much more favorable terms. By this he had in mind 
the 800 tons, from Duval. 

It is a fact that you, being producers and sellers, you are at full liberty to 
quote to whom you desire, but respectfully I think it will be more your interest 
to quote every time c. i. f. European ports, otherwise you will never have any 
control over your sulfurs. 

As there is on the continent a certain tonnage to sell, I cannot see, how it is 
possible to Sochimet to increase that quantity even in case they can buy f. o. b. 
Gulfport. 

I know that Sochimet is buying sulfuric acid at Pont Brule, but outside this: 
plant there are also other producers of that material. Pont Brule is the only 
one using sulfur, the other ones are burning iron or copper ore. If no for one or 
other reason Sochimet can buy cheaper elsewhere they will not fail to do so, and 
there is no more question for them to sell sulfur at Pont Brule. 

Mr. Turner has given you certainly all the information, so as to protect the 
personal interest of the Sochimet, but I do not think he is able to judge the 
Belgian or even the continental situation. 

It may be that in my above explanation I used some strong words but I am 
80 free to call your attention that it has been always my duty to protect your 
interest, and I hope that the fact of being in the sulfur business so many years, 
this will be a certificate to you, I am somewhat more experienced as some people 
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pretend to be, even if they have name of Sochimet or president of the Pennotex 
Co., which came in the market only a few months ago, and have only in view 
their own personal interests. 


On June 20 Pennotex received a letter from Sochimet dated June 4 
stating as follows: 


CRUDE SULFUR. 

We have received your cable as follows: 

NEGOTIATING ATTRACTIVE SULFUR PROPOSITION JEFFER- 
SON LAKE OIL COMPANY PRODUCERS THEIR BELGIUM AGENT 
MAY CONTACT YOU PLEASE REFUSE DISCUSS REQUIREMENTS 
WRITING TODAY. 

for which we thank you. 

We know the Jefferson Lake Oil Co. very well and we remind you that Mr. 
F. EK. Knaff has indicated you the name as being a producer of sulfur, out of 
the cartel. 

Mr. F. E. Knaff has been in touch with this Company and has already spoken 
with Mr. A. A. Mayer. 

We have had also the visit of the representative of the Jefferson Lake Oil Co. 
here in Brussel, but we are not interested to buy crude sulfur through him. We 
would only be interested to buy from this company if we could make a contract 
directly with the company in New Orleans. 

The representative of the Jefferson Lake Oil Co. tries to sell crude sulfur in 
Belgium and is going also to our work and our friends, what is not in our 
intention. If you can arrange with the Jefferson Lake Oil Co. that they sell 
us the material in America without their representative in Belgium, we can 
then make the business; we have no objections that the Jefferson Lake Oil Co. 
gives a commission to his representative here in Belgium, but we don’t want that 
he tries to spoil our arrangements here in Belgium and France. 


On the same day, June 20, Turner wrote Jefferson Lake quoting 
from Sochimet’s letter of June 4 (and for the first time the exhibits 
refer to the connection between F. E. Knaff and Sochimet), and again 
asked for a quotation.** The next day, June 21, Pennotex again 
wrote Jefferson Lake urging that quotation be given.*” 

On June 21, Pennotex received another letter from Sochimet dated 
June 10 as follows: 


CRUDE SULFUR. 

We have your letter of June 2, and as already written we have not interest 
to buy from Mr. L. Hagenaers, representative of the Jefferson Oil Lake Co. here 
in Belgium. 

We would be very pleased if the Jefferson Oil Lake Co. would sell us the 
material in U. 8S. A. We are in a position to buy big quantities for delivery in 
this year and-also for 1939. 
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If you can have a firm offer from the Jefferson Oil Lake Co., at $18, per 2,240 
pounds, f. 0. b., we can buy the quantity they will offer for shipment beginning 
in July-August till end of next year in lots of 500-1,000 tons. Please cable us 
on this matter when you have a firm offer from this company.” 


Jefferson Lake’s sales in Belgium and France around this period 
were as follows: 4” 


Date Destination | Price (c. i. f.) Tons 
Wis 30 dl O38 et ee, eyo eS ranconsees. soo teen ee $24. 00 1, 000 
May'30, 186. ee, OS Fee Béligurast 6 oles ee ET 23.00 300 
May 303 193882 ti ee este. see tebe aes COs ee Pe See ae a ee 23.25 200 
May 30, 103882 eno ant ee oe RE Slee no nee Se baey as | 23. 50 503 
ATID Zo LOSS ee ees ae ease a tate France (Algeria) 2 eee —- on eee | 23. 50 4, 501 


Sulexco’s price in these markets was then $24 c. 1. f., and shipping 
expenses from Gulf ports to French and Belgian ports were not over 
$4 per ton.* 

On June 22 Mayer acknowledged receipt of Pennotex’s letters of 
June 20 and 21, stating: . 


I am today in receipt of your favors of June 20, and 21, contents of which I 
have carefully noted. 

As stated to you during our conference in New York, I am endeavoring to work 
out in my own mind the complexities of this entire situation. 

I will not make an immediate decision, however, I shall be in New York again 
about the middle of July and, at that time, will be pleased to go into the matter 
with you very fully. 

I had the pleasure of meeting Mr. Knaff on one of my trips to New York and 
discussed with him the possibilities of making some tie-in, however, at that time, 
I was not fully cognizant of the various alliances. 

I note that the interest of your associates abroad extends from July for first 
delivery, running in 500 to 1,000 tons per month, up to the end of this year. 

As explained to you in New York, it is necessary that I ascertain definitely 
whether my position on the continent would be disturbed by working out a speci- 
fied tonnage with you, and I believe this could only be accomplished by talking 
the matter over personally, which I shall do on my arrival in New York. In the 
meantime, I remain.*” 


On June 25 Mayer wrote Hagenaers as follows: *°° 


You appear to be somewhat concerned and it is quite evident that Sochimet has 
impressed you with a situation relative to us that is not existent. In brief, as 
cabled you, you are our exclusive agent in Belgium, Holland, and Switzerland, 
and any sulfur that is sold in these countries will be sold through you, and you 
may feel entirely satisfied that I shall give you every cooperation and you need 
not be disturbed in any particular insofar as your interest will be affected. 
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Do not assume for a moment that we will quote Sochimet a f. o. b. Gulf-port 
price, further, we have not sold Sochimet and our position would be the same as 
the S. E. C. in that we do not intend to make f. o. b. steamer quotations Gulf ports 
to allow our foreign markets to be disturbed. 

I had hoped, however, that Sochimet would agree to do business through you 
for their own consumption, assuming that they did control certain plants, and 
business would only be effected through you. 

From what you write, it is quite evident that Sochimet is selling again for the 
Duval Sulphur Co. Of course, this is a situation which is beyond our control and 
we do not feel justified in readily meeting Duval competition. Further, it is a 
question of how long Duval can supply Sochimet, while we are in a permanent 
position and our supply can be depended upon 100 percent. The only competition 
we recognize is the 8. E. C., and, of course, if Italy or Chile would enter the mar- 
ket, we would want to be fully posted, to decide whether we would compete against 
these countries. 

While we are on the subject, you had advised there were possibilities of doing 
some business in Holland as well as Switzerland by shipping our sulfur through 
certain ports, and I would be inclined to fight for this business, provided, the net 
results would not be too drastic. Therefore, I urge you to cover the entire situa- 
tion as far as Belgium, Holland, and Switzerland are concerned and see what 
business you can develop for shipment over the balance of this year. 


Mayer’s letter of June 22 to Pennotex was not received until June 
27 and on June 25 Pennotex wrote Jefferson Lake as follows: 


I regret that I have not received any word from you in reply to my various let- 
ters even though I mentioned I would appreciate a reply from you at the earliest 
possible time. 

I understood from our conversation that you were interested in this additional 
sulfur business providing it would not interfere with your agents. I have all the 
necessary evidence in my files to prove our position, so may I suggest that you 
retain our entire commissions on all shipments until you are satisfied that our 
business could not have been secured by your agent, after which time you would 
pay the commissions to us, or if we could not prove our position, you would have 
the right to pay such commissions to your agent. Can you think of anything more 
fair than that? 

I am ready to place an order today so there is nothing more that I can do than 
to offer you the business and ask that you be fair with me since I encouraged my 
people to change from their present source of supply to your material. 

Please wire me collect. 


On June 27, Pennotex received Mayer’s letter of June 22 and the 
next day it received another letter from Sochimet, dated June 22, 
stating: 

We confirm your cable as follows: 

EXPECT DEFINITE REPLY WEDNESDAY LATEST CABLING.—Pntex. 


Meanwhile we have had again a visit of the Belgian representative of the 
Jefferson Lake Oil Co.; we have again declined to buy sulfur here through the 


offices of Mr. Hagenaers. 
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We have indicated to Mr. Hagenaers that we can only make business with the 
Jefferson Lake Oil Co. if we can buy crude sulfur in America and if we can take 
delivery f. 0. b. U. S. A. ports. 

We hope that, therefore, you will be able to come to business with the Jefferson 
Lake Oil Co., and awaiting your news, we are,*” 


Pennotex replied to Sochimet the same day, June 28, stating: 


We refer to your letter of June 10 regarding crude sulfur, for which we thank 
you. We are terribly sorry that we have been so delayed in giving you a firm 
proposition on the sulfur, but Mr. A. A. Mayer, of the Jefferson Lake Oil Co., 
seems to have taken a very arbitrary attitude lately, possibly with the feeling 
that he could force this business through his Belgian agent. However, we are 
still confident that we are going to obtain our objective, and secure an attractive 
proposal for you from Mr. Mayer, but it is going to take considerably more work 
onour part. We hope you do not feel that we have not exerted a sufficient amount 
of effort, for we have used every possible means to bring about the conclusion 
of this contract. 

We received a long letter this morning from Mr. Mayer, who informs us that 
he is making another trip to New York around the 10th to the 15th of July to 
fully discuss this contract, which discussion we hope will terminate in your 
favor. Mr. Mayer is anxious to do business with you, but he is very much dis- 
turbed over the possibility that the selling of this sulfur to you may cause some 
disturbance in your market, and it is this condition that is delaying the whole 
matter. It is, therefore, up to us to convince him that such a disturbance would 
not occur, and if anyone can convince him we feel certain that we will be able to. 

We realize that you need definite information regarding your future supplies, 
and regret that we have had to delay so long in giving you firm information. We 
assure you that we have and will exert ourselves to the utmost in your behalf. 
We certainly will not fail to cable you as soon as we get a definite decision from 
Mr. Mayer, and in our forthcoming meeting we shall explain to him that we can- 
not consider prolonging our negotiations with him, since it is absolutely necessary 


that you have definite word.*® 

Nothing more appears to’ have happened between June 28 and July 
19, when Turner telegraphed Mayer asking him to wire collect the 
date of his arrival in New York.*** Having no reply, Pennotex wired 
again on July 20 asking for the courtesy of a reply.**° Mayer re- 
plied by letter dated July 19 that he would be in New York in the next 
10 days.** 

The detailed recital of the foregoing correspondence is included as 
background for the testimony concerning the conversation which took 
place in New York at a meeting between Mayer of Jefferson Lake and 
Turner of Pennotex on July 26, 1938. The above correspondence be- 
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tween Turner and Mayer was put into the record on Turner’s identi- 
fication. 

Turner testified that his company was not a general agent for 
Sochimet, that Pennotex had a general export business whereby it 
solicited market outlets for various materials associated with the oil 
industry, that many times he came across people handling allied lines, 
such as sulfur, and that he acted for them in locating materials in 
which they were interested, that his negotiations with Jefferson Lake 
were the first time that his company had attempted to buy sulfur in 
the United States for export abroad and that he had this inquiry from 
Sochimet and attempted to fill it.4*7 

He further testified that at his first conference with Mayer in June 
of 1938 the latter told him that Jefferson Lake’s volume was unlim- 
ited, and that Jefferson Lake could easily supply his requirements, but 
that Mayer wanted to get in touch with his Belgian agent in order 
not to disturb his agency relations. He testified that it was deter- 
mined from Mayer’s agent that the latter was unable to sell Sochimet 
and that therefore Mayer would be willing to sell the sulfur.*” 


Q. What happened on the second trip in July 1938? 

A. Well, on the second trip in July 1938, he came in to tell us that after 
thinking it over the volume was too big for him to handle, that he would not 
be allowed to ship that much into the market, that he was afraid of disturbing 
the market, and that the pressure could be brought to bear on him and run him 
out of business if he tried to go through with such a contract. 

. Pressure by whom? Did he state? 

. By the other producers. 

By the other producers? 

Yes, Six. 

Did he mention the other producers by name? 

He did. 

Well, give us the names he mentioned. 

Stauffer Chemical Co., Freeport Sulphur. 

What are you reading from there, Mr. Turner? 

A memoranda I made on Sochimet’s letter of April 21, 1938. 
Just a second. Let’s wait a minute until we can all find that. April 21? 
April 21, 1928. 

That is Sochimet’s letter to you? 

That is right. 

. Is that writing on the bottom of that letter, your handwriting? 
That is correct. 

Q. Just read what it says on there, that note from which you are refreshing 
your recollections, because this has a stamp on it here and it is not clear. 


POPOPOPOPOPOPObO 
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A. The first is General Chemical Co., the telephone number Whitehall 4-2220. 
Stauffer Chemical Co., Freeport Sulphur Co. (associated with Sulphur Export 
Corp, Mr. Kemmler). 

Q. Well, now, are these the names that you wrote down that Mr. Mayer told 
you were the other sulfur producers? Or is this a list of names that you wrote 
down here to call up? 

A. He told me they were of the association. 

Q. They were of the association? 

A. Yes. e 

Q. Now, have you any other memoranda of this conversation about which you 
testified here except the notation that you made on the bottom of 377, which is 
in front of you, Sochimet’s letter of April 21, 1938? 

. I have. 

Q. And where is that? Have I got a copy of it here? 
A. That is June 28, 1988. 

Q. Is that the letter of Sochimet to you? 

A. No, that is my letter to Sochimet. 

Q. Your letter to Sochimet? 

A. June 28. BHxhibit 409. 

Q. Do you have a memorandum on the bottom of that? 
A 

Q 

A 

Q 

A 

Q 


> 


. No; that is incorporated in the body of the letter. 

. That is your statement to Sochimet? 

. That is right. 

. And that statement reflects what Mr. Mayer told you in your June meeting? 

. That is in the June meeting. 

. Yes. Now, the July meeting. Do you have a clear recollection of what 
was said by Mr. Mayer to you and by you to him in the July 1988 meeting? 

A. Yes; I do have. 

Q. What fixes that in your mind, any memorandum or any event? 

A. The event was, it was a climax of trying to do any sulfur business. 

Q. Now, was there any mention made by Mr. Mayer in that meeting of Sulexco, 
that July 1938 meeting with vou? 

A. He said the only thing that is left for you is to try to get it from the 
Sulphur Export Corp. That was the purpose of my call to the Sulphur Export 
Corp. on July 26, 1988. 

Q. Well, did he say that he was unable to supply the sulfur to you because 
of limited production facilities or anything of that sort? 

A. No; he told me his production facilities as far as he was concerned were 
unlimited in relation to our requirements. 

Q. How much were your requirements at this time? 

A. Five hundred tons for the first month and 1,500 tons thereafter. 

Q. As I understand it now he told you he would not sell you because selling 
that much sulfur in that particular market would bring reper—what was your 
expression? I don’t want to misquote you. 

A. The expression was that much Sulfur sold into that market might bring 
repercussions and if it did they might put him out of business. 

Q. Did he indicate who might put him out of business or repercussions on 
him from whom? 

A. The ones involved in the Sulphur Export Corp. because that was handling 
the export market for sulfur from the other sulfur producers. 


SULPHUR EXPORT CORPORATION ET AL. 941 


820 F. The Pennotex Oil Co. inquiry 


Q. Did that end the conversation or was there anything more said? 

A. He said the only thing you can do is to go to the Sulphur Export Corp. 
He was afraid to take a chance. 

Q. Did that end the contact between you and the Jefferson Lake Oil Co.? 

A. It did. 

Q. And following that you addressed this exhibit 412 to the Sulphur Export 
Corp. after they had told you over the telephone that you would have to write 
them a letter? 

. That is correct. 

Is that right? 

Yes. 

Now, exhibit 413 is their reply to you, is it? 

. That is correct. 

Did you call them after the receipt of exhibit 413 to ascertain any further 
reasons why they declined to sell you other than the reasons stated in the 
letter? 

A. I do not recall ever calling them. 

Q. As I recall it, Mr. Turner, you did state in response to a question of mine, 
that you made no other memorandum of either conversation with Mr. Mayer, 
either the one in June 1938, or the one in July 1938, other than what you have 
testified to here, to wit, the writing on the bottom of this particular letter, and 
what is stated in another letter, is that it? 

A. That is with relation to the Sulphur Export Corp. 

Q. With relation to anything about that conversation. Did you make any 
other memorandum at all except what is shown on these exhibits 364 through 
413 generally? 

A. I wrote some letters—no, you have in your correspondence there some letters 
addressed to some people in New Orleans asking if they could find some other 
sources of supply. 

Q. The Chamber of Commerce in New Orleans and the Chamber of Commerce 
in Houston? 

A. That is right, outside of—and specifying the ones in the association. 

Q. You see what I am trying to get from you, Mr. Turner, is how much of 
your recollection of these two conversations with Mr. Mayer is recollection and 
how much of it is supported or recorded, rather, by other memorandum. Now, 
you have testified here about the two memoranda, your writing on the bottom 
of one letter from Sochimet, April 21, 1938, and also your letter to Sochimet of 
June 28, 1938. 


A. That is right. 
Q. Is there any other memorandum in your files anywhere which would reflect 


what was said by you or Mr. Mayer at those two meetings? 

A, Those letters addressed to the South were in response to Mr. Mayer’s con- 
versation with me on the Export Association and the relation to the other 
producers there. Those are in the record but there is nothing else of any more 


OPore>r 


-importance than what I have already testified to in these records and the 


memorandum.*® 
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The letters addressed to the South, exhibits 379, 381, and 383, were 
dated May 5, 1938, which was some time before Turner’s first meeting 
with Mayer in June and, of course, before the second and last meeting 
with Mayer in July 1938, during which last meeting, according to 
Turner’s testimony, Mayer said that the other producers might run 
him out of business if he tried to go through with such a contract as 
Turner proposed. The record shows that neither Stauffer Chemical 
nor General Chemical Co. have ever been producers or members of 
Sulexco. 

Turner testified that after Mayer had refused to sell him the sulfur 
he wanted and following Mayer’s suggestion to contact Sulexco, he 
telephoned the latter firm and said that he was interested in pur- 
chasing sulfur for export, that the party with whom he spoke said 
that he could not discuss the proposition over the telephone and asked 
that Turner write a letter to them stating the inquiry.*® Pursuant 
to this conversation, Turner wrote to Sulexco on July 26, 1938, and 
stated that his company required 1,500 tons of crude sulfur for 
export shipment August or September, that Pennotex was prepared 
to pay current price f. 0. b. steamer Gulf port, payment to be made by 
confirmed letter of credit. He asked for a quotation by return mail.“° 
Sulexco’s treasurer, in replying on July 27, 1938, stated that Sulexco 
had established agencies in all countries through whom it sold exclu- 
sively and, therefore, it was not in a position to give a quotation.“ 
As will later appear, Sulexco did not have established agencies in all 
countries.” This exchange of correspondence closed the matter so far 
as Turner was concerned; * and he did not know whether Sochimet 
secured the sulfur which it wanted after he advised Sochimet that he 
could not provide it.*# 

Turner further stated that most of his business transactions were 
handled on a direct purchase and sale basis but since Sochimet. wanted 
direct contact with the producers, Pennotex had waived its general 
policy and was agreeable for the contract to be written up directly 
between Jefferson Lake and Sochimet, payments to be made directly 
but commission to be paid Pennotex by Jefferson Lake in the form of 
a brokerage.*® 
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Immediately following Mr. Turner on the stand, the treasurer of 
Sulexco testified that Mayer was in Sulexco’s office on July 27, the day 
Sulexco received the letter of inquiry from Pennotex Oil Co., that he 
did not recall whether Mayer asked him if Sulexco had an inquiry from 
Pennotex or if the witness told Mayer that Sulexco had one. All that 
the witness remembered about the reference to Pennotex was that he 
learned from Mayer that the inquiry was for Belgium, that Pennotex 
had bought previously some sulfur from Duval Texas Sulphur Co., 
and that Mayer would not quote an f. o. b. price.“* He stated that 
Mayer told him that Mayer might quote a c. i. f. price which, he be- 
heved, was Sulexco’s price, and that he did not remember whether 
Mayer said he had refused to sell Pennotex.” 

Sulexco’s treasurer further testified that Sulexco refused to sell 
Pennotex for the reasons that at that time Sulexco had large stocks of 
sulfur in Hamburg and Rotterdam which it was attempting to reduce 
because of uncertainties in Europe, and it wanted to sell from such 
stocks rather than to sell other sulfur in this country for export to 
Belgium ** and that Sulexco was represented in Belgium by its own 
employee; that Sulexco would not have had to pay a commission to 
such employee if it had sold sulfur to someone in this country who 
then shipped it to Belgium because Sulexco sold direct in that country 
through its salaried employee, that the inquiry was turned down be- 
cause Sulexco did not want to disturb that relationship, that there was 
no contract whereby Sulexco was bound not to sell except through its 
employee but only an understanding to that effect, and that Sulexco’s 
refusal to quote Pennotex was a matter of policy on the part of Sulexco 
in this transaction. 

On the same day, July 27, 1938, that Sulexco refused to quote Pen- 
notex, its treasurer wrote Sulexco’s general European representative 
as follows : 

We had today an inquiry from the Pennotex Oil Co., 29 Broadway, New York, 
for 1,500 tons of sulfur for export during August or September, f. 0. b. Gulf ports. 

From Mr. Mayer of the Jefferson Lake Oil Co., who was in the office this morn- 
ing we learned that they purchased the 750 tons which went forward on the 5. 8. 
Burgerdyk to Antwerp from Duval and that the price was $22, ¢. i. f. 

We of course are refusing to quote Pennotex and Mr. Mayer who has the same 


inquiry will refuse to quote f. 0. b. but may quote a little less than $24 c. i. f. 
provided it is a bona fide inquiry and he can get space at a reasonable rate. 
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Ten days later at a hearing in New Orleans, La., Mayer was exten- 
sively questioned by the Commission’s attorney about his negotiations 
with Turner.*° It should be noted at this point that Mayer has not 
been associated with Jefferson Lake Sulphur Co. since 1940 and that 
the correspondence and records of that company have not been avail- 
able to him since that time.*! No other person now or heretofore 
associated with Jefferson Lake Sulphur Co. was called as a witness at 
any time during the proceedings. Immediately prior to the taking of 
Mayer’s testimony, however, he had been shown the testimony of 
Turner and the correspondence referred to about which had been in- 
troduced as exhibits in the record, including the correspondence be- 
tween Turner and Sochimet.*? He testified from notes made by him 
for use in testifying in which notes he analyzed the information con- 
tained in such exhibits.* Mayer’s notes, which were included in the 
records as exhibit 628, show that he made an intensive study of the 
various exhibits. They consist of a digest of several numbered ex- 
hibits and Mayer’s comments thereon and characterizations thereof. 

Mayer testified that he was unwilling to quote f. 0. b. Gulf ports be- 
cause that would have enabled the buyer to place the sulfur in-any 
foreign market at the buyer’s own price which would have repercus- 
sions on Mayer from the latter’s agents in certain markets, whereas by 
selling sulfur c. i. f. Mayer could retain control of the situation clear 
to the point of destination, that in order to maintain price structure 
and avoid disrupting established foreign agency relations, it is neces- 
sary to control the goods to destination.** 

Mayer stated that he did not answer Turner’s inquiry of April 18 *% 
as to whether or not Jefferson Lake was independent of Sulexco 
because he regarded that as one of Turner’s business; that in fact he 
was independent of Sulexco but nevertheless was cooperating with it 
in an effort to sustain prices in foreign markets; ** that he advised 
Sulexco of Pennotex’s inquiry as shown by the correspondence in the 
record; “° that independent of the exhibits, even after his memory 
had been refreshed by reading them, he did not recall visiting Turner 
in New York in May or early June of 1938, or discussing the propo- 
sition of selling sulfur to Turner for export; *’ that he did not recall 
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telling Turner that Jefferson Lake’s production was sufficient to meet 
Turner’s demands but he emphatically denied telling Turner that the 
proposed transaction would have repercussions from Sulexco, that he 
denied making any such statement because there was no rhyme or 
reason for him to do so.*8 ; 
Mayer recalled that he had some discussion with Sulexco’s treasurer: 
in New York City but he could not recall specific dates, that according 
to the exhibits he, Mayer, saw Sulexco’s treasurer on July 27, which 
was the day after his visit with Turner, that Sulexco’s treasurer was. 
agreeable to the proposed sale to Turner so long as the transaction 
would not disturb the Belgian and French markets, and that the policy 
of both Jefferson Lake and Sulexco was to quote on ac. i. f. basis.* 
Mayer testified that independent of the exhibits he did not have a 
clear recollection of the conferences with Turner in New York, or 
what was said or by whom,*® but he denied emphatically Turner’s 
testimony that he, Mayer, had told Turner that the companies asso- 
ciated with Sulexco could put him out of business.* When asked 
how he knew that he did not tell Mayer what Turner testified he had 
said, Mayer replied that Turner’s statement was ridiculous because he, 
Mayer, would not be upset in the volume of export business which he 
did by shipping 500 to 1,000 tons a month to any markets, that he had 
ample production (268,000 tons in 1988) to satisfy Turner’s require- 
ments and even kept stocks in Antwerp.” He further stated that 
Turner was endeavoring to horn in on the business in trying to secure 
a source of sulfur to distribute throughout the world on his own terms. 
and conditions without any consideration for the interests of the 
producing companies which had millions of dollars invested while 
Turner had his office in his hat, that Sulexco had nothing to do with 
his not selling Turner, that he refused to sell Turner on the basis of 
f. o. b. this country, that he was willing to sell him on ac. 1. f. basis 
and would still be willing to sell him on his, rather than Turnev’s, 
terms.* Mayer flatly denied that he at any time told Turner that 
Sulexco or any of its members or any other persons would put him out 
of business if he went through with Turner’s proposed deal. He also 
denied emphatically that either Sulexco or any other firm or corpora- 
tion had ever threatened to put him out of business for any reason. 
He stated that he made his own decision not to sell Sochimet f. 0. b. 
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Gulf ports after receiving the letters from Hagenaers, his Belgian 
agent.“ 

At the conclusion of his testimony on this subject, Mayer was 
invited to explain any of his testimony or add to it and replied he 


had nothing to add. 
At the final hearing in this investigation, Sulexco’s treasurer offered 
the following written comment on the Pennotex matter.” 


There has been so much discussion about the Pennotex affair that it assumes 
an importance in this record far beyond that which it deserves, but since So much 
attention has been given to it I want to make a few additional comments. 

The first we knew about Pennotex was on July 27, 1938, when we received 
that company’s letter which is exhibit 412 and also exhibit 508. Pennotex asked 
for a quotation f. o. b. Gulf port on 1,500 tons of sulfur. The destination was 
not shown. The situation as we then knew it, however, was as follows: 

1. We knew that 750 tons of Duval sulfur had recently been sold to Sochimet 
(Kemmler to Hughes dated April 29, 1938, exhibit 645); that Pennotex had 
handied the sale (exhibit 414) ; that one F. KH. Knaff of Brussels and Paris repre- 
sented Sochimet and that he had recently offered on behalf of Sochimet to sell 
Reunies, one of our best customers in France, a quantity of sulfur at a price of 
$23 c. i. f. which was $1 less than our price to this customer; an] that Mr. Knaff 
had called on Sulexco in New York during the early part of 1938 soliciting our 
agency for Belgium and, being refused, left our office after making veiled threats 
that he would make a nuisance of himself (Kemmler’s letter to Hughes, dated 
February 16, 1938, exhibit 646, and exhibits 348 and 344). 

2. Mr. A. Zeise, who was a salaried employee of Sulexco and stationed in 
Hamburg, handled all of Suiexco’s sales in Belgium and Sulexco handled direct 
all of its sales in France. As stated in Mr. Kemmler’s letter to Hughes dated 
February 16, 1938, exhibit 646, we had no desire to utilize other sales channels 
for reaching these markets. 

3. Sulexco carried a substantial stock of sulfur in its Rotterdam warehouse for 
distribution to the Belgium trade, and was endeavoring to reduce this stock 
because of the unsettled conditions abroad. 

In short, we believed that Pennotex was trying to obtain sulfur from us for 
Knaff and Sochimet on a basis f. 0. b. this country which would enable Sochimet 
to resell the sulfur in competition with Sulexco in France and Belgium at prices 
lower than Sulexco was then quoting to these same customers. In addition, we 
were anxious to reduce the stock which we already had in Rotterdam. There 
was every reason why Sulexco would not have wanted to sell Pennotex under 
these conditions. 

There were many inconsistencies in Mr. Turner’s testimony and correspond- 
ence but these need no comment from us. There are, however, one or two points 
on which I should like to speak briefly. 

Mr. Turner said that at the last meeting which we had with Mr. Mayer on 
July 26, 1988, Mayer said he was afraid to sell in accordance with Pennotex’s 
wishes because pressure could be brought to bear on him and run him out of 
the business if he tried to go through with such a contract, that the pressure would 
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have come from the other producers and members of Sulexco who, according to 
Turner’s testimony as to what Mayer said, were General Chemical Co., Stauffer 
Chemical Co., and Freeport Sulphur Co. Mayer is Supposed to have said that 
these were the members of Sulexco. See pages 576-580 of the record. Turner 
said that the only memorandum which he made of this alleged statement by 
Mayer is in his handwritten notes at the bottom of exhibit 377. See pages 
577-578. These notes do not say any such thing. If, however, this was the 
purpose of these notes, it is strange that Turner should have written down the 
telephone numbers and the names of individuals while omitting from such notes 
the real crux of the alleged statement. Stauffer Chemical Co. and General 
Chemical Co. have never been producers of crude sulfur and have never been 
members of Sulexco, both of which facts were well known to Mr. Mayer but 
apparently are still not known to Mr. Turner. We don’t think any such state- 
ment was made by Mr. Mayer, but even if it was made, it was without any fac- 
tual foundation whatever. 

In examining me on this matter, Mr. Hier asked whether Mayer saw me be- 
fore or after Mayer’s meeting with Turner at which Mayer is supposed to have 
made this statement. See page 590 of the record. Turner testified on page 581 
that following this last meeting with Mayer he wrote to Sulexco. This letter, 
exhibit 412, was dated July 26 and exhibit 414 places Mr. Mayer in Sulexco’s office 
the following day. It further appears from exhibit 418 that before Mayer saw 
me he had written his Belgium agent that he would not sell Pennotex on an 
f. 0. b. basis. 

it would appear from page 846 of this record that on July 28, 1938, Duval sold 
direct to Sochimet the sulfur that company was trying to buy. 

Mr. Turner says on page 583 that his letters to the South, exhibits 379, 381, 
883, 385, and 386, were written “in response to Mr. Mayer’s conversation with 
me,” apparently referring to the July 27 conversation in which Mayer definitely 
refused to sell Pennotex. According to the exhibits, all of which are dated during 
the early part of May, and Mr. Turner’s testimony on page 575. he had no conyer- 
sations whatever with Mr. Mayer until from 15 to 25 days after he wrote these 
letters to the South. 

During the year 1938 the Belgium market consumed a total of 
16,877 tons of which 13,317 tons were imported from other countries. 


These imports were supplied by the following: * 


Tons 

Mee Orem aks, ARE ERREAN Sted eae hee eas 3, 137 
Jefferson Lake and Duval Texas Sulphur Co__-------_--_- 5, 532 
Titian ee mes eT 8 ae fe Eo oe al beh terse 4, 648 
SEN Gy {sey I eres een ae na ee I ee OS eee 13, 317 


Of the 5,532 tons supplied by Jefferson Lake and Duval Texas Sulphur 
Co., Jefferson Lake supplied 3,506 tons to the Belgium market that 
year at prices ranging from $23.15 to $23.75 c. i. f. per ton.” The 
3,137 tons supplied by Sulexco were sold at a price of $24 c. i. f. per 
ton.?° 
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IX. RELATING TO THE QUESTION OF REFUSING TO QUOTE OR SELL TO OTHERS. 
FOR EXPORT 


A. Proceedings 


The bill of particulars states that the association has refused to sell 
or quote and binds nonmembers not to sell or quote for export crude 
sulfur to domestic competitors of it or its members. 


B. Agreements of members relating to quotations and sales for export 


At the time of its organization in 1922, Sulexco adopted bylaws 
which incorporate by reference an “exporters’ agreement” between 
the member companies. This agreement, which has not been changed 
since 1922, includes the following provisions: ** 


8a. All exports of crude sulfur, except to Canada, Newfoundland, or Cuba 
for account of the exporters shall be made by the Export Co. as in this agree- 
ment provided and no exporter, shall directly or indirectly export any crude 
sulfur nor assent, directly or indirectly to the sale or disposition of any crude 
sulfur produced by it for export except in Canada, Newfoundland, or Cuba, other- 
wise than through the Export Co. 

* * * * * BS * 

8c. All orders received by any exporter, whether directly from buyers or 
through any agent for crude sulfur, to be exported to foreign countries covered 
by this agreement, shall be turned over to the Export Co., for allocation and ful- 
fillment, as herein provided if satisfactory to the Export Co. 

3d. In case any exporter or exporters shall directly or indirectly export any 
crude sulfur otherwise than as herein provided, for each ton so exported there 
shall be a reduction in such offending exporter’s allotment provided for herein of 
2 tons and an increase in the allotment of the other exporter or exporters of 2 
tons which if alloted to two exporters shall be divided equally between them. 


Sulexco’s secretary and counsel, in discussing the recommendations 
of the Federal Trade Commission in the Pacific Forest Industries 
case, stated that on December 9, 1948, Sulexco addressed a letter to a 
representative of the Commission in response to the latter’s request 
that Sulexco express its views as to the effect of the recommendations 
if the same should be applied to Sulexco. The witness read into the 
record the following excerpt from that letter : 4° 


Permit us to say first of all that we have never considered—and do not now 
consider—that these recommendations have any application to Sulphur Export 
Corp. They were evidently based upon situations and conditions totally differ- 
ent from those which prevail with respect to the business of exporting sulfur. 

It is our belief that the effect of making similar recommendations applicable 
to this association would depend largely upon the individual action taken by the 
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producer members. During the chaotic period prior to the creation of this asso- 
ciation in 1922 the export trade of the United States in crude sulfur was sub- 
stantially confined to three commercial producers which formed this association. 
One of these producers, Union Sulphur Co., ceased production of crude sulfur in 
1924 and, its stock becoming exhausted, it retired from the association in 1928. 
Two new American producers, Jefferson Lake Sulphur Co., and Duval Texas Sul- 
phur Co., have come into the field since the association was organized, but neither 
of these producers has indicated any desire to joint this association. We under- 
stand that one of these producers makes its own export sales and that the other 
handles all of its sales, domestic and foreign, through a sales representative 
which has an exclusive agency contract and which is, therefore, in substance, 
the sales department of that producer. The simple fact is that there are no crude 
sulfur exporters except the sulfur producers themselves and this association 
which acts on behalf of two of the producers. It is unquestionably true that no 
sulfur producer is interested in buying sulfur for export. 

We are unable to see how this association could function or how the Webb- 
Pomerene Act could be of any benefit whatever to American exporters of sulfur 
if the members of the association should begin a practice of selling through out- 
side brokers. Such a broker or any speculator might have a favorable freight 
rate or he might be interested in selling some other commodity abroad and make 
that attractive by offering a concession on the price of crude sulfur; or he might 
be actuated by other motives. At any rate, he is in a position where he can 
upset or even wreck that foreign market to the advantage, perhaps, of the foreign 
consumer but certainly not to that of American export trade. As we see it, the 
result could only be to create new disruptive conditions in the sulfur export 
trade and place Americans at a serious disadvantage in the foreign markets. 

In closing, we wish to point out that the members of this association enjoy 
complete freedom to withdraw therefrom at any time they choose by giving 6 
months notice. The exercise of the right of withdrawal by either member would 
cause the dissolution of the association. If the members were free to sell to 
brokers and actually sold to them, the effect would be precisely the same. In 
either event, there would be a loss of substantial benefits not only to members 
of this association but to the nonmember exporters who, at no cost to themselves 
and without restrictions whatever, enjoy the favorable conditions created over 
a period of many years through the efforts of this association. 


C. Association’s policy and procedure on quotations and sales to others 
for export 


The year 1938 was selected as the period to be investigated for the 
purpose of determining Sulexco’s policy and procedure in handling 
letters of inquiry and requests which it and its member companies re- 
ceived for quotations on sulfur for export. There were 64 such in- 
quiries and requests received by Sulexco and its members during that 
year. These letters, together with related correspondence, were re- 
ceived in evidence as exhibits 419 and 614 inclusive. 


950 FEDERAL TRADE COMMISSION DECISIONS 
IX. Relating to the question of refusing to quote or sell to others, ete. 43 F.'T. C. 


Sulexco’s general policy with reference to these inquiries was stated 


by its secretary and counsel as follows: *” 


Sulexco refused to quote for shipment to countries in which it has exclusive 
agents. To have quoted for shipment to those countries would have been in. vio- 
lation of our agency arrangements, contrary to our best interests, and in most 
cases, Sulexco would also have had to pay a commission on such sales to the 
exclusive agent involved. 

For a few countries, Sulexco had agents which were not on an exclusive basis. 
On occasion Sulexco refused to quote other people for sales to those countries, 
because the association was already adequately represented and we were anxious 
to encourage connections which we already had established. 

On other occasions we did quote; thus in 1988 Sulexco sold to Wessel Duval 
and Gillespie Co., for export to Brazil, because at that time the above firms had 
been acting for one large Brazilian customer who was excluded from our other- 
wise exclusive Brazilian agency. 

Sulexco did not quote when an inquiry was obviously not bona fide. For 
example, on quotations asking for anywhere from 5,000 to 200,000 tons per month, 
We were fully familiar with the foreign markets, and in 1938 there were probably 
not more than two or three buying combines which could use even as much as 
5,000 tons of sulfur per month. The largest foreign buyer in the world in 1988, 
The National Sulphurie Acid Association, took about 70,000 tons that year. 

The sulfur market is pretty well known, and the number of customers is 
small. This elemental substance and its uses are of such a nature that it is 
not exactly like toothpaste or something of that sort that can be increased in 
use by a ballyhoo campaign of advertising. 

In the few cases where there were no agents, such as for example the Dutch 
Hast Indies, we sold directly to the consumers of crude sulfur, and it was not in 
the interest of either the buyer or seller to establish a middleman in trade 
already done on a satisfactory direct basis. 

The policy pursued was also affected by the legal limitations that Sulexco’s 
activities were confined to activities under export trade or in the course of export 
trade, and hence it should avoid the possibility of sulfur sold by it entering the 
domestic markets, a situation which under ordinary circumstances, if the title 
passed to the buyer in this country Sulexco could exert no control over the 
sulfur so sold. 

For example, if as in many instances requests for quotations were for f. o. b. 
Gulfport, there was no way of telling the ultimate destination as being a foreign 
one or another American coastal port. 

I may add that in most instances it was apparent these inquiries were not of a 
bona fide character, as indicated by the large quantities inquired for. 

Statements appearing in some of the letters to the effect, first, that Sulexco 
has exclusive agents in all countries, and, secondly, that Sulexco has the exclusive 
export agency for Texas Gulf and Freeport, are obviously incorrect. That was 
loose language and should not have been used, as a matter of fact, because it is 
perfectly apparent from the articles of association that that is not the case. 

On the other hand, statements so made did not alter the basic circumstances, 
although I am frank to say that more accurate reasons should have been given. 
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After the Pacific Forest Industries recommendation in January 1940, that 
recommendation was the subject of consideration by the attorneys for the 
association and the constituent companies. It was concluded by them that the 
recommendations were not of general application, but an effort was made to 
See or to secure a copy of the proceedings in the Pacific Forest Industries case 
to ascertain if the situation were similar to ours; but at that time, and since 
that time, the Federal Trade Commission representatives haye informed us 
that the record is not available for public inspection. 

From that time on, however, in the case of countries where we had no agent 
it was determined to give quotations if such were asked; whether any actually 
were asked I really don’t know. 

Gn November 20, 1923, the Federal Trade Commission wrote a letter to 
Sulexco and asked whether Sulexco’s members exported exclusively through 
the association or individually as well. On December 21, 1923, Sulexco replied to 
the Federal Trade Commission stating that its members exported exclusively 
through the association, except in the case of exports to Canada, Newfoundland, 
and Cuba. 

On March 29, 1940, the Commission addressed another letter to Sulexco inquir- 
ing about this subject, to which Sulexco replied on April 19, 1940. The Federal 
Trade Commission questions and Sulexco’s answers were as follows: 

“Question 5. Does the association, or do its members, sell to American 
exporters on terms agreed upon by the members? 

“Answer 5. For shipment to countries where we have no agents the association, 
but not its members, sells to American exporters on terms agreed upon. Sales 
so made constitute a very small part of our total sales. In addition the associa- 
tion has agency agreements with two American trading companies for sales in 
certain countries. ; 

“Question 6. Do the members agree with the association, or with each other, 
not to sell directly to American exporters? 

“Answer 6. The members agree to make all export sales except to Canada, 
Newfoundland, and Cuba through the Association.” : 

When a person approaches us for a quotation on sulfur to fill orders he hopes 
to secure, he is not in the position of a competitor, but rather he is applying to 
act as our agent in the matter in hand. It is to be noted that we know of no 
established exporters of crude sulfur other than the producers. 

Further, if they were acting on their own account, in order to have their 
efforts result in export of sulfur, they would necessarily have to purchase from 
Sulexco at prices lower than Sulexco’s price, which would be discriminatory, or 
they could only expect to operate commercially by taking advantage of a possible 
drop in freight prices or other costs which would enable them to make a profit. 


Generally speaking, exhibits 419 to 614, inclusive, show that the 
provisions of the exporters’ agreement between the member companies 
and Sulexco’s policy described above by its secretary and counsel were 
carried out namely, a uniform refusal to sell to anyone for export to 
any country where Sulexco had either exclusive or nonexclusive agents, 
or where the inquiry, by reason of the tonnage for which a quotation 
was requested, or the source of the inquiry, indicated to Sulexco it was 
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not bona fide, or, of course, where there was any uncertainty that the 
sulfur inquired about was destined for export. Some of the inquiries 
were answered by Sulexco with the statement that it had exclusive 
agencies in all foreign countries which was not the fact. It had no 
agencies at all in Mexico, India, and the West Indies. In other 
countries, such as Brazil, it had no exclusive agencies. Other inquiries 
were answered the same way without knowledge as to where the 
sulfur was destined. 

Such domestic sales for export as were made by Sulexco were to 
three general classes of buyers—agents of Sulexco for particular 
foreign countries, resident, however, in the United States, domestic 
purchasing agents for foreign plants for consumption therein, and 
American exporting houses shipping to those countries where Sulexco 
had no sales agents in such countries.* 

In most instances during 1938, Sulexco, in refusing to quote, did 
not refer the inquirer to its foreign agents but in several instances it 
did. Since then it always does the latter.” There was no definite 
policy either as to inquiring the destination of the sulfur—with a few 
Sulexco did inquire, with most it did not.** 

At the final hearing Sulexco’s secretary and counsel read into the 
record the following analysis of the exhibits which had been intro- 
duced during this part of the investigation :** 

I have made an analysis of exhibits 419 to 614, inclusive, which are correspon- 
dence showing how these inquiries were handled in 1938. 

Mr. Snider has already testified that 1938 was the year in which we received 
the largest number of inquiries that we can remember. We suspect that some 
of these received in the early summer of 1938 were stimulated by Sochimet’s 
activities, which are already in the record in connection with the Pennotex 
affair. There are 64 inquiries contained in exhibits 419 to 614. Quotations were 
given in exhibit 430, for India, where we had no agent, and in exhibits 435 and 


562 for Ecuador, where we had no agent. No business resulted from these 
quotations. j 

Exhibit 516 was an offer to sell sulfur to Sulexco. Sulexco is well informed as 
to the foreign sulfur markets and when it receives an inquiry asking for a large 
tonnage of sulfur to be exported each month over a long period of time, it knows 
that there is no possibility that the inquiry can be bona fide. The four largest 
buyers of sulfur in the export world during 1938 were: 

First. Raffineries de Soufre Reunies in France. This company bought 77,000 
tons from all sources, American and foreign. Sulexco sold this company direct. 
I may add in this connection that it had at that time absorbed the Raffinter. 
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Second. The National Sulphuric Acid Association in England. This associa- 
tion of buyers bought 61,000 tons from all sources, American and foreign Sulexco 
sold the association direct. 

Third, Commonwealth Fertilizer Co. in Australia. This company bought 
51,000 tons from all sources, American and foreign. Sulexco sold this business 
through its agents Elder, Smith & Co., London, and American Trading Co., New 
York. 

Fourth. Cresco Fertilizer Co. in Australia. This company bought 31,000 tons 
from all sources, American and foreign. Sulexco sold this customer through 
American Trading Co. 

Out of the 60 inquiries wherein we did not quote in 1938, 35 of them asked 
for prices on tonnages ranging from 5,000 to 200,000 tons per month, and for 
periods up to 30 years. These are exhibits 425, 428, 486, 439, 442, 449, 451, 454, 
460, 470, 477, 481, 484, 487, 491, 494, 497, 500, 505, 512, 527, 5381, 537, 555, 558, 566, 
574, 576, 584, 591, 594, 599, 603, 610, and 613. 

These inquiries could not have been bona fide—23 of these 35 inquiries asked 


for quotations Oe 20,000 or more tons per month. 
= s 


Let us look at ge ccenindic 25 cases. Exhibit 419 was for South Africa. 

Exhibit 422 and 523 were for Brazil; exhibit 447 was for Australia; exhibit 
547 was for 100 tons to Argentina, exhibit 606 was for 3,000 pounds for Sweden. 

Our sales in these countries were handled by our own agents. 

Exhibit 550 was for Mexico where we have an informal agency arrangement 
with Lee Fraser & Co. covering most types of sales. 

Hxhibit 582 was for sulfur for the Mexican Government and not covered by 
our arrangements with Lee Fraser & Co. In this case we had the same inquiry 
direct from the Mexican Government, and we were dealing directly with that 
Government and the inquirer was so informed. 

Exhibit 472 was for France; exhibit 540 was for Poland; exhibit 518 was 
for France, Belgium, Holland, and Switzerland. 

In 1938 we handled our sales in those countries through our own salaried 
employes. 

With reference to exhibit 444, this was for Java, where we sold direct to the 
only sulfur consumers. 

Exhibit 579 was for England where we also sold direct. 

Exhibit 466 was Mitsui’s inquiry for India and not for Japan as the testimony 
on pages 662 and 663 of the record seems to imply. Mitsui was not in the 
sulfur business and we think he was simply trying to learn our price for India 
to help some of Japanese connections. 

Dxhibit 468 was for 11,000 tons for Spain, which country had adopted a high 
import duty around 1933, and at the time this inquiry came along imports to 
Spain were absolutely prohibitive. 

Exhibits 432 and 457 were for Europe. We either had agents or sold directly 
in all of the European countries where there was any reasonable probability 
of doing business. 
| Exhibits 474, 522, 584, 545, 548, 553, 563, and 587 did not specify any destina- 
tions, and most of them did not specify the tonnage. It is apparent from reading 
these inquiries that they did not offer any real chance of business. One asked 
for powdered sulfur and one for 95 percent sulfur, which of course Sulexco does 
not even handle. They were from a lawyer, engineer, and other persons, some 
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of whom admitted that they knew nothing whatever about such matters and 
were merely seeking a commission. Our experience with inquiries of this 
nature does not justify the spending of the time necessary to follow them up. 

These are all the inquiries wherein we did not quote except for the Pennotex 
inquiry, which has already been covered by Mr. Kemmler. 

All Sulexco sales except those to Mexico were made c. i. f. foreign 
ports until September 1, 1939, since which date they have been made 
f. o. b. vessels, Gulf ports because of wartime shipping conditions. 
Sales to Mexico are made either f. o. b. vessels Gulf ports or f. 0. b. cars 
mines. 


X. FILING OF INFORMATION 
A. Proceedings 


The bill of particulars states that the association, in making its 
reports required by law to the Federal Trade Commission, has failed 
to disclose fully its methods and plan of doing business and its conduct, 
practices, and relations to other associations, corporations, partner+ 
ships, or individuals. 


B. Information which was filed 


Schedule E of the annual report required by the Federal Trade Com- 
mission to be prepared and filed with it by each export trade associa- 
tion calls for a brief description of the methods and plan under which 
business of the association is done and of its relationships with other 
associations, corporations, and individuals. Pursuant to this require- 
ment, Sulphur Export Corp. filed its incorporating papers and bylaws, 
including the exporters’ agreement, its agreement with the Italian 
Consorzio dated March 14, 1923, the agreement dated October 26, 
1928, between Freeport Sulphur Co. and Texas Gulf Sulphur Co. 
under which the association was continued after Union Sulphur Co.’s 
withdrawal therefrom, and the new bylaws of January 1, 1929, 
adopted because of such withdrawal. It also filed a notice of abroga- 
tion of the Consorzio agreement, the agreement of August 1, 1934, with 
the Ufficio, and all of its agreements with Orkla-Grube. There were 
also filed notices of suspension and cancellation of the Ufficio and 
Orkla agreements. The only agreements with the Jefferson Lake Sul- 
phur Co. which were filed were those of June 9, 1933, and June 8, 1934, 


The agreements with the Duval Texas Sulphur Co. of August 24 and 
October 9, 1934, were also filed.2” 


#01 Yranscript 621. 


SULPHUR EXPORT CORPORATION ET AL. 955 
820 D. Reasons given for not filing certain papers 
C. Information which was not filed 


Sulexco did not file supplements and amendments to the Consorzio 
and Ufficio agreements nor memoranda fixing prices and adjusting 
tonnages thereunder.* It did not file its agreements with the French 
refiners *** nor its agreements with Jefferson Lake Sulphur Co. bearing 
dates of March 10, April 3, and October 9, 1933, and March 27, June 5, 
and June 13, 1934.477 


D. Reasons given for not filing certain papers 


The secretary and counsel of Sulexco who was in charge of these 
matters for the association testified that he did not file supplements 
to the Consorzio and Ufficio agreements such as letters of agreement 
and adjustments. He explained that these were simply adjustments 
of accounts under the contract and were the annual settlement state- 
ments provided for under the terms of the contract; that the fixing 
of prices was provided for in the contract and these papers only 
implemented the basic provisions of the contract. 

He stated that it was not accurate to state that the Federal Trade 
Commission did not know how the contracts were working between 
the parties without the supplements, agreements, and price schedules 
agreed upon for the reason that the contracts which were filed pro- 
vided for the actions taken and that every year somebody from the 
Federal Trade Commission went over Sulexco’s minutes which reflect 
every one of these annual settlements,and if there had been any ques- 
tion about the filing of any of them, such filing would have been 
made.* He testified that the first formal notification of the Consor- 
zio agreement of March 1923 being dissipated by the dissolution of the 
Consorzio was made in the Sulexco’s annual report executed in De- 
cember 1933, that as a matter of fact there was no formal notification 
received and the first that was known of the contract being at an end 
was when Sulexco learned that the Italian Government had dissolved 
the Consorzio. He testified that the agreement between Ufficio and 
Sulexco of September 16, 1937, was reported to the Federal Trade 
Commission in accordance with the request for the information and 
that in this letter it was stated in part: *” 

415 See, for example, exhibits 31, 34, 64, 69, 89, 40, 41, 42, 43, 44. 
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This agreement is still in force, and there have been no amendments made 
affecting operation thereof. However, in September 1987, provisions for cancel- 
lation were somewhat changed. Notification of cancellation being reduced from 
6 months to 8 months. 


The secretary testified **° that all the agreements of sale with the 
French were regarded as mere sales contracts and for that reason he 
did not understand that they should have been filed. The same thing 
was true as to agreements between Sulexco and Ufficio dated, respec- 
tively, September 19, 1938,**: and December 29, 1938.“ 

He stated that he thought the letter agreement with Jefferson Lake 
Sulphur Co. of June 8, 1934, probably should have been filed, and that 
it was filed, because it called for cooperation between Jefferson Lake 
and Sulexco and was also, in a measure, a calculation of tonnage. 
However, that the five sales contracts ¢’’ for 5,000 tons each of Jeffer- 
son Lake sulfur to be sold by Sulexco for Jefferson Lake had nothing 
to do with the degree of cooperation expressed in the general agree- 
ment of June 8, 1934, that these arrangements were really just like 
Sulphur Export Corp. going out and buying the sulfur in the market 
and applying it to Sulexco’s commitments. The witness stated: 4* 


* * * certainly we had nothing to conceal in these documents; they are all 
very simple, and as I said before, the Trade Commission sent down an examiner 
who examined our minutes each year, and they reflected those agreements and 
it did not evoke from the Commission any request that they be filed. 


In conclusion, the witness made the following statement : #84 


No regulations with regard thereto have ever been issued by the Commission, 
so far as I am aware. I believe that its policy is reflected in its pamphlet 
entitled “Practice and Procedure Under the Export Trade Act,” being its foreign 
trade series No. 2, issued in 1935. 

In that, under the rubric “filing of papers with the Commission,” at page 3, 
it is stated: “Annual reports as of January of each year keep the Commission’s 
records current; blanks for this purpose are mailed to each association. Other 
information may be required and the association officers are visited from time 
to time.” 

Sulexco filed its annual reports, reciting therein its situation, as the language 
of the blanks seem to indicate, to the corporation. As previously testified, 
information was required from the corporation and furnished when requested, 
and also the offices of the corporation were visited by Commission representa- 
tives from time to time. In the absence of more specific instructions, Sulexco 
filed such papers as it believed should be filed in the belief that it was fully 
complying with the requirements of the statute. 
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As no criticism was made, nor any action against it was ever undertaken by 
the Commission on this score, Sulexco has no reason to believe that its inter- 
pretation was not accepted by the Commission, which, through its visiting agents, 
had full knowledge of the matters involved. 

In fact, it would seem that the Commission took the correct and realistic view 
of the situation. Filing of sales contracts or documents implementing contracts 
already on file would have been a work of supererogation. 


CONCLUSIONS 
Introduction 


The record shows that Sulphur Export Corp. (Sulexco) at different 
times subsequent to 1922, was a party to trade agreements with two 
organizations of Italian sulfur producers and a large Norwegian pro- 
ducer. It also had sales agreements with an organization of French 
buyers of sulfur who were refiners. The purposes, operation, and 
effects of these agreements have been explored as fully as possible to 
ascertain whether or not they brought about a restraint of the export 
trade of domestic competitors of Sulexco or visited restraints upon the 
domestic market in sulfur or unduly affected domestic prices. These 
three effects, specified in the Export Trade Act, are the standards set 
up by Congress whereby the legality of the agreements and acts of an 
export trade association are to be assayed and tested. 

The report on the facts includes a history of the sulfur industry from 
about 1900 through 1923. Since this is merely background material, 
there is no occasion to review it. An analysis of the agreements 
mentioned follows. 

Agreements with Italians 


Sulexco was organized in 1922 by Union Sulphur Co., Freeport 
Sulphur Co., and Texas Gulf Sulphur Co. Immediately following 
the formation of Sulexco, negotiations were begun with the Italian 
Consorzio, which resulted in the signing of a contract which remained 
in effect until 1932. The Consorzio was an organization of Sicilian 
sulfur producers who were required to be members by an Italian law 
passed in 1906. At that time there was very little sulfur production 
on the Italian mainland and the mainland producers were not included 
in the Consorzio. 

In July 1932 the Consorzio was dissolved by a decree of the Italian 
Government and the contract came to an end, although no notice of 
cancellation was given to Sulexco. Complete data has been assembled 
and is in the report relating to the terms and operation of the Con- 
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sorzio agreement. Since it is similar to the subsequent Ufficio 
agreement, they will be considered together. 

From August 1, 1932, until August 1, 1934, Sulexco had no agree- 
ment with the Italians. However, on August 1, 1934, a new contract 
was entered into between Sulexco and the Ufficio per la Vendita Dello 
Zolfo Italiano, which was a compulsory sales agency created by an 
Italian Royal Decree, No. 1699, dated December 11, 19383. Unlike the 
earlier Consorzio, the Ufficio included the Italian mainland producers, 
as well as those in Sicily. 

The terms of the Ufficio agreement, being practically the same as 
those of the Consorzio agreement, were as follows: 

Territory covered—The agreement covered all world trade terri- 
tories, except the Kingdom of Italy, its dependencies and colonial pos- 
sessions, and except all of North America, Cuba, the islands off the 
coast of Canada, and the insular possessions of the United States. 
The territory included was referred to as “joint territory.” 

Tonnage quotas.—Tonnage quotas were set as follows: The first 
480,000 tons of sales were to be apportioned equally between the 
parties; the next 145,000 tons were to be divided on the basis of 75 
percent, plus 5,000 tons, to Sulexco, and 25 percent, less 5,000 tons, to 
the Uffico; sales in excess of 625,000 tons per year were to be divided 
90 percent to Sulexco and 10 percent to the Ufficio; the first 35,000 
tons of sulfur sold during any year at reduced prices for acid-making 
purposes were to be divided equally between the two parties, and if 
such sales should exceed 35,000 tons a different formula was to be 
applied in order to apportion the excess. 

Exports of other Italian producers or sellers and of nonmember 
American producers.—The agreement provided that the exports of 
other Italian producers or sellers were to be included as part of the 
Ufficio quota and exports of Jefferson Lake Sulphur Co. and Duval 
Texas Sulphur Co. from certain specified mines then in operation 
were to be included as a part of the Sulexco quota. 

Adjustments in tonnage sales—These were to be made every 6 
months by a central bureau composed of a representative of each 
party. 

Maintenance of status quo in manufactured sulfur industry—The 
agreement provided that both partiés would endeavor to maintain the 
status quo in the manufactured sulfur industry in the joint territory 
and to do nothing which would encourage any alteration therein. 

Other clauses—The agreement was to continue for 4 years, and, by 
automatic renewals, for successive periods of 4 years, unless sooner 
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denounced by either party by a 6-months written notice. The contract 
penalized any party violating the same 2 tons of sulfur for every ton 
wrongfully sold by such party, and contained the usual clauses re- 
lating to force majeure, legality, arbitration, notice, and service of 
process. 

The parties operated under this contract from August 1, 1934, until 
October 15, 1935, when the tonnage quota provisions were suspended 
by mutual agreement because of international sanctions applied 
against Italy on account of its Ethiopian campaign. The suspension 
lasted about a year, and with the removal of sanctions the tonnage 
quota provisions were reinstated. 

In 1935, Duval Texas Sulphur Co. opened a new mine, and in 1937 
Jefferson Lake Sulphur Co. also began new production. Exports 
from such new mines came to the attention of the Ufficio in September — 
of 1938. The Ufficio complained about this situation to Sulexco, and 
as a result the latter agreed that the Ufficio should have a minimum 
guarantee tonnage of 240,000 tons annually, instead of 50 percent 
of the first 480,000 tons of total sales as previously agreed. There 
was no adjustment of quotas at the end of that year, however, because 
of the outbreak of war and suspension of the contract a short time later, 
During such year each party sold more than 240,000 tons, their com- 
bined sales reaching 775,000 tons. 

On September 13, 1939, a few days after Germany invaded Poland, 
Sulexco caused the complete suspension of the Ufficio contract, effec- 
tive as of September 1, 1939. The contract has been dead since that 
date, although not formally canceled by Sulexco until February 21, 
1945. 

It appears that certain clauses in the two agreements with the 
Italians, which will be hereinafter considered, had, in their opera- 
tion, the tendency to restrain the export trade of domestic competitors 


of Sulexco. 
Question of restriction on imports 


In 1939, during the course of hearings then being held by the Tem- 
porary National Economic Committee, of Congress, consideration was 
given to the agreements between Sulexco and the Italians. One 
witness testified that in his opinion the Sulexco-Italian agreements 
reserved North America, Cuba, and the insular possessions of the 
United States as markets for American producers, and reserved Italy, 
its colonies and dependencies, as markets for the Sicilian producers. 

The er idence indicates that during the life of these two agreements 
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no Sicilian sulfur was in fact exported to North America, Cuba, or 
the insular possessions of the United States, and no American sulfur 
was in fact exported to Italy, its colonies or its dependencies. 

On their face, these agreements contain no stipulation effectuating 
the territorial reservations above mentioned. If they are to be in- 
ferred, such inference must arise from extraneous facts. The facts 
are that the Italians have had no sales agency in this country since 
1913. They did not export sulfur to this country during the period 
when there was no agreement from August 1, 1932, to August 1, 1934. 
The evidence indicates that the Italians have always had a higher 
cost of production than the American producers, and that the former 
could not economically compete in North America and at the same 
time absorb the transportation costs. It is also a fact that Italian 
shipments into the United States ceased in 1916, 7 years before the 
Consorzio agreement. 

The importation of sulfur into Italy, its colonies or dependencies, 
has been absolutely prohibited by Italian law since 1921. It may be 
noted also that the United States producers have never exported sulfur 
to Japan or Chile, which also produce sulfur, notwithstanding the 
fact that Sulexco never had any agreement of any kind with the 
producers in those countries. 

In view of the fact that there were substantial reasons, entirely 
outside of the Consorzio and Ufficio agreements, which prevented the 
exportation of American sulfur to Italy and that of Italian sulfur 
to North America, it is not considered that there is any basis for an 
inference that there was any oral understanding or gentlemen’s agree- 
ment between Sulexco and the Italians reserving their respective home 
markets to themselves. There is nothing in the record to sustain such 
an inference. 


Deduction from quota of exports by nonmember producers 


The Ufficio contract of August 1, 1934, contained a clause whereby 
Sulexco bound itself to deduct from its tonnage quota all exports of 
sulfur made by two nonmember sulfur-producing competitors, i. e., 
Duval Texas Sulphur Co. and Jefferson Lake Oil Co., confined, how- 
ever, to two particular mines then operated by these companies. This 
clause, in effect, penalized Sulexco for any exportation of American 
sulfur, made by nonmember domestic competitors from the mines they 
were then operating. This commitment by Sulexco provided a motive 
for a policy of preventing, if possible, the exportation of sulfur by 
nonmember producers from this country to Europe. Even though the 
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evidence falls short of establishing that Sulexco did, in fact, adopt 
this policy, the capacity and tendency of such an agreement to effect 
restraints on competing American exporters is to be inferred. 


Guarantee of Minimum Tonnage to Italians in 1938 


A question arises with reference to the minimum guaranty of ton- 
nage given to the Italians by Sulexco in 1938 as a result of their con- 
cern over shipments of sulfur to Europe by Duval and Jefferson Lake, 
not members of Sulexco. Conceivably this clause could have operated 
to restrict the exports of sulfur from this country by such nonmembers, 
although it apparently did not do so, since the market was large 
enough to absorb the Italian minimum without decreasing the volume 
of American exports. Nevertheless, this unilateral guaranty by Sul- 
exco in favor of the Italian producers may be said to have had the 
capacity and tendency of narrowing the market for American exports 
by decreasing that left open not only to Sulexco but also to nonmember 
producers as well. 


Deduction from export quota for exports of manufactured sulfur from 
the United States 


The term “manufactured sulfur” is applied only to ground or refined 
elemental sulfur. It does not refer to sulfur obtained by chemical 
means from sulfides, such as iron sulfide, copper sulfide, or hydrogen 
sulfide. 

Sulexco was required by the Consorzio and the Ufficio agreements to 
deduct from its tonnage quota all manufactured sulfur exported from 
the United States. Neither Sulexco nor its members was engaged in 
the business of manufacturing sulfur, which is an entirely separate 
industry. There area number of sulfur refineries in the United States 
which manufacture sulfur, both for domestic and export use. At least 
since 1922 there has been a substantial volume of export trade in 
manufactured sulfur, although shipments by American manufacturers 
into the principal markets of France, Spain, Portugal, and Italy have 
been hindered or prevented by tariff barriers. 

This deduction clause for shipments of manufactured sulfur also 
applied to the Italians and exports of Italian manufactured sulfur 
were deducted from the quotas of crude sulfur allotted to the Italians. 
The purpose of this provision was to provide a means of arriving at 
the respective crude quotas of the parties. The larger the exports of 
manufactured sulfur from the United States, the smaller was Sulexco’s 
quota of crude; and the deduction of Italian exports of manufactured 
sulfur operated in the same way to reduce the Italian quota of crude. 
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The evidence indicates that crude sulfur sold in export trade through 
Sulexco and under these Italian agreements was more profitable to 
the member companies than the same sulfur sold domestically in the 
United States. The manufactured sulfur industry in the United 
States was wholly dependent on domestic producers, of which the 
member companies were the largest, for its supply of crude. It isclear, 
therefore, that tonnage sold at domestic prices to sulfur manufacturers 
in the United States, in excess of their domestic sales needs, might re- 
sult in the increase of the exportation of manufactured sulfur, with a 
corresponding loss to Sulexco and its members of the more profitable 
export tonnage. Although there is no evidence of any restraint on 
tonnage sold to the manufactured sulfur industry in the United States 
by Sulexco or its members, nevertheless the operation of this deduc- 
tion clause in these international agreements with the Italians may 
be inferred to have had that capacity and tendency. 


Clause providing for maintenance of status quo in manufactured sulfur 
industry in the joint territory 


The following clause was incorporated in both the Consorzio and 
Ufficio agreements : 

It is the judgment of both parties that the situation of the sulfur manufacturing 
industry in the countries covered by this agreement should be maintained as it 
at present exists throughout the life of this agreement; each party agrees not to 
do or encourage anything which would result in altering such present situation 
and any action of a nature to alter such present situation shall be jointly con- 
sidered and both parties shall use their best endeavors to prevent such alteration. 
Sulexco’s explanation of this clause was that it was really meant to 
apply to France and the Mediterranean only and that it was designed 
to prevent any expansion by the erection of additional refineries in the 
sulfur manufacturing industry in that area. Sulexco admits it took 
active measures on two occasions to prevent such new competition 
entering that industry in the territory referred to. This clause is 
relevant particularly to Sulexco’s relations with the French buyers, 
which will be briefly reviewed. 

The French market, including Tunisia and Algeria, has long been 
one of the largest foreign markets for elemental sulfur in a crude 
state. Most of this crude sulfur is ground and/or refined and used in 
dusting vineyards and for other agricultural purposes. Pyrites cannot 
be used for these purposes, although elemental sulfur produced from 
pyrites may be so used, but has not been. The pyrites imported 
ito France were used almost exclusively to manufacture sulfuric acid. 
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From 1923 to 1932 France and its colonies were a high-priced and. 
satisfactory market, most of it being shared by Sulexco and the: 
Consorzio under the 1923 agreement. Prior to 1931, three companies, 
with about 80 percent of the refined sulfur business, dominated the 
industry.. One of these, Raffineries Internationale de Soufre, was: 
a subsidiary of Union Sulphur Co. from 1913 until 1935, when it was. 
sold to another one of the three, Raffiineries de Soufre Reunies. The 
productive capacity of the French refining industry exceeded the de-- 
mand. Prior to 1932 the refiners operated under agreements which: 
fixed prices and sales quotas, although these agreements broke down: 
from time to time because of disagreements among the participants. 
From time to time, also, the Italian and Sicilian refiners dumped re-- 
fined sulfur in the French market. 

Throughout Sulexco’s existence the primary concern of each of the: 
French refiners was said to have been to buy its crude supplies at prices. 
no higher than its competitors, and to prevent the entry into the market 
of new refiners. The closeness of the Italian and Sicilian supply to: 
the French market made it possible for these producers to upset the- 
French market. 

Repeatedly the French refiners had told Sulexco that they would buy: 
their entire requirements from Sulexco if Sulexco would keep other: 
sulfur out of France. Sulexco officials testified that they refused to: 
attempt to influence other American sulfur producers from selling in 
France. This proposal on the part of the refiners never ripened into: 
an agreement. 

During the year 1930 the Montecatini (Italian) interests purchased’ 
three of the smaller French refiners and a one-half interest in a fourth. 
These three refiners accounted for about 20 percent of all the crude 
sulfur imported into France. The Montecatini refineries obtained. 
their sulfur from Montecatini at priees lower than those fixed for: 
France under the Sulexco-Consorzio agreement. As a result, the: 
agreements among the French refiners disintegrated in late 1931 and a: 
severe price and tonnage war started. The French began fighting: 
among themselves and with the Italian and Sicilian refiners who were 
exporting refined sulfur to France. From January to April 1982,. 
Sulexco’s customers applied pressure for lower prices. ‘The French 
refiners wanted Sulexco either to reduce its price or to enter into an 
agreement with Montecatini. Meanwhile, the Consorzio began cutting: 
prices and exceeding its quota under the Sulexco-Consorzio agreement. 
The Consorzio was dissolved and the agreement came to.an end in July 
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Early in 1933 the three French refiners who were Sulexco’s cus- 
tomers settled their differences and Sulexco suggested that they form 
a committee composed of representatives of each refinery to purchase 
all their sulfur requirements, and that for each ton of Sicilian and 
Italian sulfur purchased by the committee, 2 tons should be bought 
from Sulexco at a price to be agreed on. This proposal was accepted, 
although the refiners complained that Sulexco’s price was too high and 
that Sicilian refined sulfur was being offered in French markets 
cheaper. In the late spring of 1933, Jefferson Lake Sulphur Co. sold 
the French committee 30,000 tons of crude sulfur at a lower price than 
Sulexco was then selling. Also, during the latter part of 1933, crude 
sulfur continued to be offered in the French market by Montecatini and 
the Italian and Sicilian producers at a lower price than that being 
obtained by Sulexo. In April or May of 1934, the French committee 
entered into an agreement with the Ufficio which provided that the 
Montecatini refiners in France should be admitted to membership in 
the committee, and the three original members of the committee agreed 
to buy 25 percent of their requirements from Ufficio at the same price 
at which they could buy from any competitor, and the supply to be sold 
by the Ufficio to the Montecatini French refineries was agreed upon. 

As a result of this price war and the agreement with the French re- 
finers, the Ufficio assured itself of selling the French a minimum of 
48,000 tons of crude sulfur a year beginning September 1934. Sales 
figures indicate that during the period from 1930 to 1934 Sulexco’s 
sales in the French market had declined from 52.67 percent to 37.71 
percent, while the volume of Italian and Sicilian sales had increased 
from 34,685 tons in 1930 to 64,544 tons in 1934. . 

On May 3, 1934, Sulexco’s president sailed for Europe to open 
negotiations with the Ufficio and the French committee for the sale 
of crude sulfur for the year beginning September 1934. Upon arrival 
in England he learned of the agreement between the French refiners 
and the Ufficio which had just been concluded. Immediately after the 
departure of Sulexco’s president from this country, the Jefferson Lake 
Sulphur Co. notified Sulexco that it had been asked for a quotation 
from the French committee. Jefferson Lake was told that Sulexco had 
not yet quoted the French refiners for the year beginning September 
1934. A few days later Jefferson Lake advised Sulexco that the 
French committee had stated that it had been offered 20,000 tons of 
sulfur at a price of $18 per ton f. o. b. American ports. Jefferson 
Lake informed Sulexco that it had quoted a net price of $22.50 ¢. i. f. 
on 20,000 tons. Jefferson Lake inquired as to what reply should be 
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made to the French committee, Sulexco replied that it was attempting 
to get $23 a ton c. i. f. and offered to negotiate with the French for 
Jefferson Lake, assuring Jefferson Lake a certain tonnage. Jefferson 
Lake stated that it insisted on dealing direct and that it wanted one- 
third of the estimated 60,000 tons of American sulfur to be purchased 
by the French. Sulexco informed Jefferson Lake that it was willing to 
let it have one-third of the French tonnage, provided Jefferson Lake 
would also take 11,000 tons of the lower-priced Scandinavian business 
and 8,000 tons of the British sulfuric acid business. Jefferson Lake 
agreed, except that it would take only 5,650 tons of the sulfuric acid 
business. This counterproposal was eventually accepted, and Jefferson 
Lake agreed to quote the French $23 per ton c. i. f. on one-third of 
their requirements, which it did. 

Sulexco’s president and the French committee met on May 15, 1934. 
The former knew that the French either actually had no offer at $21 
per ton c. 1. f. or that if it had such an offer it had been made by Duval 
Texas Sulphur Co., since neither Sulexco nor Jefferson Lake had 
made such an offer. He also knew that the French, under their agree- 
ment with the Ufficio, were to pay the Italians the lowest price which 
might be quoted to them by any competitor of the Italians. The 
French therefore had every incentive to obtain a bona fide low quota- 
tion from some American producer, 

On May 17, 1934, Sulexco reached an agreement with the French 
committee whereby Sulexco agreed to supply not less than two-thirds 
of such of the French requirements as were in excess of the tonnage 
to be purchased by the French from the Ufficio. The price was $23 
per ton c.i. f. French ports. Thus, all of the French requirements were 
taken care of except one-third of such of their requirements as were 
in excess of the tonnage which the French had already agreed to 
buy from Ufficio. 

The French committee agreed with Jefferson Lake that should it 
require additional sulfur from American producers it would consider 
giving a fair proportion to Jefferson Lake, and Jefferson Lake agreed 
with the French not to sell others in France for shipment before 
July 1, 1935. In October 1934, Jefferson Lake wrote the French for 
approval of a proposed offer by Jefferson Lake to an outside French 
buyer. The committee objected, saying that the proposed buyer was 
attempting to increase his production to the detriment of the French 
refiners represented on the committee. The French committee also 
stated that this proposed French buyer had been given its normal 
amount of tonnage by the Sicilians and “you can rest assured that 
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they (the proposed French buyer) will not be given a further ton- 
nage by any American producer.” . 

Some time after July 24, 1934, a representative of Sulexco ap- 
proached Duval Texas Sulphur Co. and suggested that Sulexco 
arrange to export 10,000 tons which that company had informed 
Sulexco it wanted to sell. This was agreeable to Duval, and arrange- 
ments were made to ship the sulfur in two lots, 5,000 tons each. The 
first 5,000 tons was to be exported to Scandinavian, Finnish, and 
Esthonian markets, and the price to be received by Duval was agreed 
upon, it being the same as the Sulexco price in those markets. The 
second 5,000-ton shipment was to be made at a price of $23 per ton 
less certain ocean freight and shipping expenses and was originally 
destined for the French market, but in fact was diverted to Rotter- 
dam and Scandinavia, “thus keeping this quantity out of the French 
market.” According to Sulexco’s president, this arrangement with 
the Duval Co. was to preserve stabilization of the French market. 
Sulexco’s president also stated that he couldn’t say definitely that the 
allocation to Duval was to keep that company from price cutting in 
France but that it was not Sulexco’s policy to throw business to 
competitors unless Sulexco got something in return, such as main- 
tained prices, He also stated that the French were most anxious to 
keep sulfur out of the hands of two of their refinery competitors at 
any price, and that they wanted to control all crude sulfur com- 
petitors so as to keep newcomers from getting a start in the French 
refinery business. 

For the 1935 sales campaign beginning in September, the Frenct 
had already contracted with the Ufficio for 25 percent of their re- 
quirements, with a minimum of 25,000 tons per year. On Septem- 
ber 19, 1935, Sulexco made a contract with the three French refiners 
who were not in the Montecatini group, under which Sulexco agreed 
to sell and the French agreed to buy all of the latter’s requirements 
of crude sulfur for the year beginning that month, except (a) the 
tonnage which the French were required to purchase from the Ufficio 
and (0) such tonnage, not exceeding 5,000 tons, as the French may 
find it necessary to purchase from outside sources in order to avoid 
disturbance of the French markets. The price was $23.50 per ton 
c. 1. f. French ports. Sulexco stated with reference to the 5,000 tongs 
uncontracted for, that the French thought it might be necessary to 
buy this quantity from Duval Texas Sulphur Co. in order to pre- 
serve the stabilization of the French market, i. e. in order to prevent 
such sulfur from being sold to competitors of the French. Duval 
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Texas Sulphur Co. produced 64,300 tons of crude sulfur in 1935, 
but Jefferson Lake was virtually out of the business at that time due 
to exhaustion of its inventory and mine. It is admitted that this 
contract tied up the three French refiner customers so that they could 
not buy more than 5,000 tons from Sulexco’s American competitor. 

In February 1936, Sulexco’s London representative wrote that the 
French committee had stated to him that the recent purchase of 
5,000 tons of sulfur from Duval Texas Sulphur Co. was made “for 
the sake of peace” and that Duval had promised the French to make 
no further offers in France during that campaign year. Sulexco’s 
representative said that he had pointed out to the French committee 
that by taking this tonnage from the Duval Co., the French had 
exhausted its right under the contract of September 19, 1935, to pur- 
chase sulfur from other sellers and that the French had replied that 
they anticipated no necessity for making further purchases during 
the campaign, but that if the need arose the committee felt sure that 
Sulexco would not insist upon the letter of its contract. 

As stated, the primary objectives of each of the French refiners 
was to buy its supplies of crude sulfur at prices no higher than its com- 
petitors and to prevent the establishment of new refiners in that 
market. In order to accomplish this latter objective, it was necessary 
for the French to control the distribution of all crude sulfur imported 
into France. The record indicates that on numerous occasions the 
French suggested to Sulexco that they would buy their entire require- 
ments from Sulexco if Sulexco would protect their market by keeping 
other sulfur from coming into France. This proposal Sulexco refused 
to accept. The French therefore took the position that if Sulexco 
would not or could not prevent others from exporting to France, then 
they, the French, would have to protect themselves by buying such 
quantities of crude sulfur as other sellers wanted to sell in France in 
order that the same would not fall into the hands of persons who would 
have set up new competition in the French refining industry. The 
French therefore bought sulfur from Sulexco, the Italians, Jefferson 
Lake, and Duval and at times from producers in Chile, Norway, and 
Spain. In making such purchases, it appears that the French obtained 
promises from the sellers that the latter would not sell to others in 
France during stated periods. The volume of the French purchases 
was so large that the suppliers felt that they would have little to gain 
by insisting upon setting up new competition with their best customers. 
Sulexco sold the French more than half of the latter’s requirements 
and the other American producers, Jefferson Lake and Duval, sold 
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substantial quantities to the French during those years when such 
producers had sulfur to export. Both Jefferson Lake and Duval stated 
that they had no difficulty selling crude sulfur to the French refiners 
in 1935 and subsequently. 

The question remains, however, as to the propriety of Sulexco’s 
agreement with the Consorzio and Ufficio, under which the parties 
agreed with each other to do nothing to disturb the status quo in the 
manufactured sulfur industry in the joint territory and particularly 
in France. The principal effect of this agreement was that both 
Sulexco and the Italians refused to sell to French buyers, other than 
those who were already established in that market. Sulexco thus 
cooperated with the French refiners in attempting to prevent, and their 
joint efforts tended to prevent, the entry into the French market of 
new customers for crude sulfur. Whether the volume of export trade 
from this country would have been augmented by an increase in the 
number of French refiners or whether such an increase would have 
operated to benefit Jefferson Lake or Duval, had it occurred, is specu- 
lative, but nevertheless, the French scheme, in which Sulexco partici- 
pated, certainly was calculated to freeze the number of outlets for 
American crude sulfur in France and to prevent the increase of sources 
from which might have come an increased demand. 

Moreover, the record does show that both Jefferson Lake and Duval 
were interested, at times, in selling in France, and that they were, in 
effect, after having sought the cooperation of Sulexco, given a share 
in this market or in one instance their sulfur diverted elsewhere to 
keep it out of France. While apparently neither Jefferson Lake nor 
Duval have any complaint to register on this score, nevertheless Sul- 
exco’s activities and agreements with the French refiners had a tend- 
ency to effect, with the Italians, a tie-up of the available buyers and 
to prevent the entry of new purchasers into the market, and thus limit 
the number of potential customers who might have sought to buy 
sulfur from these nonmember domestic producers. 


Relating to Question of Curtailment of Production 


In 1932, during the course of the negotiations between Sulexco and 
the Italians, Sulexco’s directors sent a message to the president of 
Sulexco, then in Milan, Italy, stating that Sulexco declined to nego- 
tiate on the basis of any guaranteed minimum tonnage to the Italians. 
This message stated further that: 

We feel that Sulexco has gone a long way in maintaining prices, or, in other 


words, in holding the umbrella, and as a result of which the Italian producers, 
instead of joining us in maintaining prices through curtailment, have actually 
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gone ahead with increased production, increased sales, and have through dif- 
ferences and competition among themselves come close to bringing about a 
situation which might result in prices being reduced not one or two dollars per 
ton but several times that amount as was the ease prior to the formation of 
Sulexco and the agreement between Sulexco and the Consorzio. 

Inquiry being made as to the meaning of the term “maintaining 
prices through curtailment,” Sulexco’s president admitted that. the 
term must have meant curtailment of sales and production. Later, 
however, the witness testified that he had been with Sulexco since 
1922, and had no knowledge whatever of production problems or 
policies, and that the message from the directors was for the purpose 
of suggesting to him a line of sales talk which could be used in his 
negotiations with the Italians. 

Two of Sulexco’s directors, one also the president of Freeport Sul- 
phur Co. and the other a vice president of Texas Gulf Sulphur Co., 
testified that the decline in production which took place in 1932 and 
1933, on the part of each of said companies, was due to other factors: 
totally unconnected with the Italian negotiations or agreement. These 
factors, together with figures showing that current inventories as 
compared to both production and shipments were unusually large 
during those 2 years, were gone into at length. 

Other than the above communication, the record is entirely silent 
in showing that Sulexco was at any time interested in the volume, 
methods, or facilities for production of sulfur in this country or that 
it exercised any voice or control in such matters. Complete production 
figures do not show any pronounced variations in a generally upward 
trend of production since 1924, except for the years 1932 and 1933, 
when there was a marked decrease. 

The witnesses above referred to each gave in detail the reasons for 
-this decrease, the principal reason with both companies being an 
accumulation of inventories which had piled up. The business depres- 
sion, with its reduced demand, was another very important factor. 
Exhaustion of mines and production difficulties also played a part. 
It was also contended that the cost of sulfur is such a small factor in 
the cost of finished articles that it was not to be expected that reduc- 
tions in price would substantially increase demand and thus produce a 
wider market. 

An objective consideration of all of the evidence on this subject leads 
to the conclusion that there is no ground for a finding that Sulexco 
has formulated or participated in any plan or agreement to curtail 
the production of sulfur in this country. Nor is there any evidence of 
an agreement between Freeport and Texas Gulf to do so, 
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When Sulexco was formed in 1922, Norway consumed about 6,000 
‘tons of elemental sulfur per year, but produced none. However, it 
did produce one-tenth of the world’s output of pyrites, which was 
shipped almost exclusively to Germany for the manufacture of sulfuric 
acid. One-half of the pyrites production came from one company, 
‘Orkla-Grube Aktiebolag, a Norwegian company. 

The paper and pulp industry used practically all of the sulfur con- 
sumed in the Scandinavian countries. It was possible to use pyrites 
in this industry by the use of a burner installation involving a fairly 
‘heavy capital investment. 

During the 1920’s, Orkla experimented with a process to produce 
elemental sulfur from its pyrites and perfected the process about 1930, 
‘securing patents thereon. 

In 1930, Texas Gulf Sulphur Co. acquired from Orkla an exclusive 
license to use these process patents in North and South America, Aus- 
‘tralasia, and New Zealand. Sulexco did not participate in this agree- 
ment in any way, it being a private patent agreement between Texas 
‘Gulf Sulphur Co. and Orkla. Under its provisions, Orkla agreed not 
to export any sulfur produced by it under these process patents to 
the countries covered by its licensing agreement, and that it would 
prevent others from doing so. Texas Gulf Sulphur Co., on the other 
hand, covenanted that it would not export any sulfur produced under 
‘such process patents to any country not covered by its licenses. In 
‘support of these provisions there was submitted the opinion of counsel 
‘that they were within the terms of and in accord with the public policy 
-of the United States as to the protection of an unpatented product, such 
-as sulfur, made by a patented process, all as expressed by Congress 
(F. C. A,, title 19, sec. 1837, enacted June 17, 1930, and sec. 1337a, - 
enacted July 2, 1940). 

During the early 1930’s, the Scandinavian countries were low-priced 
sulfur markets with strong competition coming from pyrites produced 
‘by the Finnish Government from a mine owned by it. Substitution 
of pyrites for elemental sulfur was a constant threat, becoming real 
whenever the relative prices of the two made an investment in pyrites 
burners economical. The decrease in the value of the pound from 
$4.86 to $3.50, which occurred in 1932, also was an important factor 
in the situation. 

At this time Orkla planned an expansion of its elemental sulfur 
production from 70,000 to 140,000 tons per year. The nearby British 
and French elemental sulfur markets were higher than those in Scan- 
dinavia and Finland, and Orkla was tempted to export to them rather 
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than to fight pyrites in Scandinavia and Finland. Due to the factors: 
mentioned, Sulexco business in the Scandinavian countries was becom- 
ing unprofitable.. It was faced with a definite threat from the pyrites. 
production, particularly Finnish. Sulexco asserts that it was con- 
fronted with the alternative of losing such tonnage as Orkla might 
sell in the British and French markets or engaging in a general price 
war in Europe, either by reducing prices to meet Orkla competition in 
the British and French markets or reducing prices to meet pyrites. 
competition in Scandinavia and Finland. 

Sulexco and Orkla entered into an agreement on January 25, 1933. 
Orkla agreed that its 1933 shipments of brimstone should not exceed 
70,000 tons, all of which excepting a small amount already sold to 
Germany and Belgium, should be sent to Scandinavian and Finnish 
customers. Orkla’s price was set at £5 10s. per ton delivered. Sulexco. 
undertook to supply the balance of tonnage required by the above 
markets for 1933, estimated at 60,000 tons at $20 per ton c.i. f. Sul- 
exco agreed to pay Orkla $1 for every ton delivered by Orkla in 1933,. 
as per its agreement, up to 70,000 tons. Orkla agreed not to add to 
its existing sulfur-producing plant during 1933. It was mutually 
agreed that the parties would negotiate in the fall of 1933 with refer- 
ence to a 1934 agreement. 

Sulexco, through the above agreement, in effect subsidized Orkla’s: 
sales to an amount of $1 a ton on 70,000 tons for the year 1933. The 
differential in price between Orkla and Sulexco was said to be due 
to the superiority of the American product. The subsidy compensated. 
Orkla for the loss of profit which it sustained by selling its elemental 
sulfur at the lower prices necessary to keep the wood-pulp mills from 
converting to pyrites. Sulexco considered that this arrangement saved. 
the Scandinavian markets for elemental sulfur and kept Orkla from 
invading Sulexco’s best European markets; England and France. 
Orkla was said to be in position to underquote Sulexco on the Euro-- 
pean Continent because of its low cost of production and smaller trans- 
portation expense. Orkla was prohibited by its patent license agree-- 
ment with Texas Gulf Sulphur Co. from exporting elemental sulfur,. 
produced by its process, to North or South America or Australasia. 
Economic reasons also made it unfeasible for Orkla to export elemental 
sulfur to the United States. 

On November 23, 1933, another ree was made between Sulexco 
and Orkla, covering the year 1934. It had the same provisions as 
the 1933 contract, except that the Orkla price was fixed at $20, and 
the Sulexco price at $22.25 for spot orders and $21.75 for 1-year 
requirement contracts, 
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On October 9, 1934, the parties entered into a third contract to cover 
the years 1935 and 1936. It contained the same restriction of 70,000 
tons for each of the years involved, and the same subsidy of $1 per 
ton up to that limit, and fixed the Sulexco price at $23.50 per ton 
during the year 1935. The contract reserved to Sulexco the right to 
increase its delivered price and to allocate part of its tonnage to Ufficio 
in accordance with the Sulexco-Ufficio agreement of August 1, 1934. 
It also provided that Orkla would not add to its existing sulfur- 
producing plant before March 1, 1937. 

On April 1, 1936, Orkla and Sulexco entered into a fourth and last 
agreement, to run from January 1, 1937, to December 31, 1941. This 
agreement was confined to the continents of Europe, Asia, and Africa, 
including adjacent islands, called the joint territory. Sales in this 
joint territory were divided one-third to Orkla and two-thirds to 
‘SSulexco. The price at which these sales were to be made was to be 
mutually agreed upon and the contract was subject to cancellation at 
the end of the calendar year upon a failure to reach such an agreement. 
it was contemplated that as soon as Orkla increased its production 
above 70,000 tons per year, an endeavor would be made through col- 
Jaboration with the pyrites industry to secure an equivalent brim- 
stone tonnage in the joint territory. No attempt, except by mutual 
consent of both parties, was to be made to secure customers who would 
be in direct competition with present users of brimstone. Orkla 
-agreed not to license to others the use of the Orkla process then con- 
trolled by Aktiebolag Industrimetoder, Stockholm, nor to assist others 
in the development and use of the process, except as Orkla was already 
committed. It was recognized that it might be desirable to secure 
certain patents in the joint territory which might have a potential 
value in the production of sulfur in that territory. It was agreed that 
if any such patents should be acquired, they would be acquired jointly 
by the two parties, payment therefor being made two-thirds by Sulexco 
and one-third by Orkla. Title of such patents was to be vested in 
trust in a subsidiary of Orkla, which was prohibited from issuing 
licenses for the use of such patents without the consent of both parties. 
It was agreed that, as far as practicable, sales of Orkla sulfur be con- 
fined to Scandinavia and the Baltic countries. Orkla reserved the 
right to cancel said agreement in case other American producers out- 
‘side of Sulexco should ship sulfur into the joint territory and if Orkla 
did not wish to absorb its one-third portion of such loss of tonnage. 
This agreement was made subject to the concurrence of the Ufficio. 

A Sulexco official stated that at the time this last agreement was 
entered into, Orkla intended to increase its productive capacity from 
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70,000 to 140,000 tons per year; that under the new contract Orkla was 
supposed to sell in Scandinavia and the Baltic countries before seeking 
markets elsewhere; that Sulexco also continued to sell in these same 
markets and that Orkla’s quota of one-third of the sales made by the 
two parties in the joint territory was to come out of the shares of both 
Sulexco and the Ufficio under their contract of August 1, 1934. During 
1937, Orkla’s sales were 41,362 tons below its quota, but the deficit was 
canceled on December 8, 1938, at which time it was agreed that the 
deficit occurring after December 31, 1937, would be cumulative. 
Operations under the contract were sae in September 1939, 
due to the war. 

The clause in this agreement relating to the capture from the pyrites 
industry of the tonnage released to rat industry by Orkla’s con- 
version of pyrites into 70,000 tons of additional elemental sulfur 
was characterized as a mere expression of hope. The purpose of 
securing Orkla’s convenant not to license the use of the Orkla process 
patents to others was to prevent, if possible, an increase in the 
European, Asian, and African markets of the amount of elemental 
sulfur produced by the Orkla process. Importation of this supply of 
elemental sulfur into the United States was already barred by the 
patent agreement of July 16, 1930, between Texas Gulf Sulphur and 
Orkla. 

Upon reference of the above contract to counsel for Sulexco, the 
question was raised as to the propriety of Sulexco owning patents. 
Pursuant to the provisions of this patent clause, Orkla called on 
Sulexco to participate in the purchase of certain Norwegian patents 
known as the Halverson process, also for the production of elemental 
sulfur from pyrites. Sulexco, being in doubt about the propriety of 
its owning patents, contributed approximately $35,000 as its part 
of the purchase price, but refused to take title or exercise beneficial 
ownership. Development of the Halverson patents was thereupon 
stopped. No other sums were contributed by Sulexco under its agree- 
ment toward the cost of acquisition of any other patents or patent 
rights. Orkla apparently desired to buy the Halverson patents because 
it thought that the Norwegian Government might undertake to 
develop them and compete with Orkla and the other sellers of elemental] 
sulfur in Norway. 

Orkla’s right to cancel the contract if American producers outside 
of Sulexco shipped into the joint territory was never exercised, 
although such shipments were made by Jefferson Lake Sulphur Co. 
and Duval Texas Sulphur Co. during the contract period. On Janu- 
ary 6, 1939, Sulexco’s European representative wrote the president 
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of Sulexco with reference to the Orkla-Sulexco agreement, stating “If 
there were no competition any difficulty would be unlikely, but 
although Duval and Jefferson appear to be keeping their promise not 
to disturb the Scandinavian and Baltic markets, we cannot be too sure 
of their future action, and I think it would be better to leave Orkla 
free to sell at below $21, if necessary to maintain their sales.” 
Sulexco counters this evidence by denial of any agreement with Duval 
or Jefferson, and by presenting price, freight and insurance figures 
which indicate that at that particular time every American producer 
could realize higher net prices by selling in Belgium, Algeria, France, 
and the United Kingdom than in Scandinavia. 

The Orkla-Sulexco agreement came to an end in April 1940, when 
Norway was overrun by Germany. 

The acquisition of the Halverson patents by Orkla under its agree- 
ment with Sulexco, even though Sulexco refused to take title or exercise 
ownership, could have given Sulexco a beneficial interest in these 
patents. Apparently they were purchased, not for use, but for non- 
use. This had the effect of preventing their use or development for 
sulfur production. 


Agreements with domestic competitors limiting their total annual 
exports, fixing export quotas, prescribing destinations for exports, 
designating foreign markets, fixing export prices, and prescribing 
export prices to be quoted by said competitors and securing agree- 
ments from them not to compete . 


The record contains various contracts between Sulexco and the 
Jefferson Lake Oil Co. stipulating for the sale of the former’s sulfur 
in export at prices, terms, conditions, and destinations agreed upon 
between them. In 1934, Sulexco allocated to Jefferson Lake several 
parcels of tonnage for shipment to Finland, Esthonia, and Sweden. 
Sulexco already had the orders for this sulfur and sold it for Jefferson 
Lake. On June 8, 1934, Sulexco and Jefferson Lake entered into an 
agreement for the year 1934, whereby they agreed to exchange trade 
information and to cooperate so that tonnage exported might be 
distributed and sold in foreign markets in such a way as to maintain 
as far as possible the existing schedule of prices and conditions of 
sale. Sulexco agreed to assist Jefferson Lake in selling about 60,000 
tons of sulfur above about 31,000 tons already sold by Jefferson Lake. 
Out of this 60,000 tons Jefferson Lake agreed to reserve 5,600 tons 
for the British Acid Association, 11,000 tons to cover orders already 
secured in Finland and Esthonia, and about 7,500 tons to be supplied 
on account of orders, already secured by Sulexco, for shipment to 
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Harburg, Germany. The balance of 35,000 long tons was to be sold, 
if possible, to the amount of 15,000 tons in Australasia and 20,000 
tons in France. 

There were no agreements between Sulexco and Jefferson Lake 
during 1935, because the deposits of the latter became depleted and 
it remained out of the export market until 1937. From statistics in 
the record, it appears that practically all of Jefferson Lake Oil Co.’s 
sulfur sold in export in 1933 and 1934 was sold under one agreement 
or another with Sulexco. In these agreements prices, destinations, 
tonnages, and all terms of sale were fixed by the two parties. 

On August 24, 1934, the contract was made between Sulexco and 
Duval for the sale of 5,000 tons for the latter for shipment to Scan- 
dinavia. This contract provided “that it is understood that you 
(Duval) will not sell any other sulfur in the above-mentioned coun- 
tries for the balance of this year without our consent.” Duval stated 
in a letter that this arrangement was made by Sulexco as an accom- 
modation to Duval. Another 5,000 tons was disposed of by Sulexco 
for Duval in October 1934, by a contract fixing the price, terms, and 
expenses, but omitting the destination and the above stipulation 
against selling any further sulfur in any particular market. 

The president of Freeport Sulphur Co., in a letter to Sulexco, stated 
that it was a matter of grave concern to him that Sulexco had under- 
taken to sell Duval sulfur in addition to selling thousands of tons of 
sulfur for the Jefferson Lake Sulphur Co., and he recorded his protest 
against Sulexco selling sulfur for other parties than its members. 
Sulexco sold no other sulfur than the above for Duval, although Duval 
did sell in the export market during each year from 1934 to 1939. 

Jefferson Lake Sulphur Co. stated in the record that to its knowl- 
edge no act, practice, agreement, or contract of Sulexco had operated 
to prevent or hamper the sales of Jefferson Lake in export trade, and 
that the existence of policies of Sulexco had been of material assist- 
ance to Jefferson Lake. Duval also made substantially the same 
statements. 

Arrangements between Sulexco and nonmembers, whereby prices, 
terms, and conditions of sale for the nonmember’s product in foreign 
markets were agreed upon, raise the question as to whether an agree- 
ment, illegal under the Sherman Act, is effectuated. While such a 
voluntary arrangement, as among the members, may be said to be 
validated by the exemptions of the Webb-Pomerene Act, it is not con- 
sidered that nonmembers may deal in this manner without offending 
against the Sherman Act, since they become parties to price-fixing 
agreements, illegal per se, without having qualified for the statutory 
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protection of the export trade law. The Sherman Act prohibits con- 
tracts in restraint of foreign commerce, except such as may be entered 
into by and among members of a Webb law association, organized and 
acting under the provisions of that law. 


Policy on sales to others for export 


The bylaws of Sulexco provide that all exports of crude sulfur, 
except to Canada, Newfoundland, and Cuba, made for the account of 
the members, shall be made only through Sulexco. Members are 
required to turn over all orders for export to Sulexco. There is a 
penalty clause to enforce these provisions. 

The record indicates that in this country all sulfur exports have 
always been handled by the producers themselves, and that there have 
never been any crude sulfur exporters, i. e., traders buying sulfur on 
their own account and reselling in export trade. From time to time, 
Sulexco has received inquiries from individuals or concerns in this 
country, usually ostensibly acting as local agents for foreign buyers, 
for quotations on sulfur to be exported. Sulexco refused to quote on 
these inquiries for shipments to countries in which it had exclusive 
agents. Ina few countries, Sulexco had agents which were not en an 
exclusive basis. In these countries, on occasion, Sulexco refused to 
quote because it considered itself already adequately represented and 
was anxious to encourage connections which it had already established; 
on other occasions, Sulexco did quote. 

In some cases, refusals to quote were based on the fact that the 
inquiry was not considered bona fide. Typical of such cases were 
inquiries for large amounts of sulfur—so large that Sulexco was cer- 
tain they could not be absorbed in the market. In the Dutch East 
Indies, Sulexco sold directly to consumers, without the aid of any 
middleman. 

The report contains an analysis of the exhibits which were intro- 
duced into the record relating to quotations made, or refused, to do- 
mestic purchasing agents or brokers for foreign buyers, during the 
year 1938. This analysis indicates that, out of 60 inquiries examined, 
85 were not bona fide, for the reason that they asked for quotations 
on quantities far beyond those for which there could possibly have 
been a demand. Of the remaining 25 cases, 5 were for countries in 
which Sulexco had its own agents; 1 was for the Mexican Government, 
and Sulexco was already dealing with the Government direct; another 
was for Mexico where Sulexco had an agent; 3 were for European 
countries where Sulexco sales were handled through its own salaried 
employees; 1 was for Java, where Sulexco sold direct to consumers; 
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another was for England, where Sulexco also sold direct; 1 was for 
Mitsui of Japan, inquiring for quotations for India, which were re- 
fused because Mitsui was not in the sulfur business; 1 was for Spain, 
a country in which imports of sulfur were then prohibitive because: 
of high import duties; 3 others were for Europe, for which Sulexco: 
had agents or sold directly; 8 did not specify destinations and were 
apparently from people who were merely exploring the possibility of 
making a commission. 

It is apparent from the record that the above inquiries emanated 
either from agents of foreign buyers or intermediaries who hoped to 
become such agents, and that, apparently, in no case was the author 
of the inquiry seeking to purchase outright for resale in export. They 
were, in effect, efforts on the part of these middlemen to act as agents 
or brokers for both buyer and seller. It cannot be said that the Webb- 
Pomerene law requires an export trade association to employ sales 
agents which it does not want or to recognize agents of foreign cus- 
tomers with whom it has already established relations through its own. 
agents, or with whom it already dealt directly. 


Filing of information 


The record indicates that Sulexco’s agreements with the Italians 
were seasonably filed with the Commission, as well as the agreement 
with Orkla. Certain agreements with Jefferson Lake Sulphur Co. 
and Duval Texas Sulphur Co. were also filed. In addition, Sulexco 
filed its organization papers and all annual reports, as required by 
law and as called for by the Commission. 

There were certain supplements and amendments to the Italian 
agreements, certain agreements with the French refineries, and certain 
agreements with the Jefferson Lake Sulphur Co. which were not filed. 
These were considered by Sulexco either as being sales agreements or 
as not being within the scope of the information required to be filed 
by the statute or requested by the Commission in its annual report 
forms. Sulexco has shown a willingness to file all documents re- 
quired or requested, and was of the opinion that it had done so, since 
it had not been criticized for any failure. Nevertheless, it is con- 
sidered that there is sufficient basis in the record for a recommendation 
to Sulexco that it seasonably file with the Commission in the future 
all information which the Commission, acting pursuant to its author- 
ity under the act, may require. 
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To: Sulphur Export Corp., an export trade association, and its 
officers, directors and members: 


The Federal Trade Commission, having had reason to believe that 
Sulphur Export Corp., an association engaged in export trade (as “as- 
sociation” and “export trade” are defined in the act of Congress known 
as the Export Trade Act, approved April 10, 1918), and certain of its 
agreements and acts were in restraint of trade within the United 
States or in restraint of export trade of domestic competitors of said 
association or that they substantially lessened competition within the 
United States and otherwise restrained trade therein, summoned said 
association, its officers, directors, and members, to appear before it on 
the 6th day of April 1945, as provided by section 5 of said Export Trade 
Act. Said association having duly appeared before the Commission 
pursuant to such summons, and a formal investigation into the alleged 
violations of law having been made, in the course of which testimony 
and evidence was taken and incorporated into the record, and the 
Commission having examined the record and made a report thereon, 
and concluded therefrom that certain agreements made and acts done 
by such association may have been in violation of law. 

Now, therefore, pursuant to the provisions of said Export Trade 
Act and by virtue of the authority conferred upon it by said act, the 
Federal Trade Commission hereby makes to said Sulphur Export 
Corp., its officers, directors, and members, the following recommenda- 
tions for the readjustment of said corporation’s business: 

1. That Sulphur Export Corp. refrain in the future from formulat- 
ing, promoting, or participating in any plan, program or agreement 
whereby either or any of the following-described provisions, or pro- 
visions of similar purport or effect, are continued, entered into or 
effectuated, to wit: 

(a) Provisions such as those in the agreement between Sulphur 
Export Corp. and the Ufficio per la Vendita Dello Zolfo Italiano, 
whereby said Sulphur Export Corp. bound itself to deduct from its 
tonnage quota of shipments of American sulfur for export, certain 
shipments of sulphur from the United States made by or through 
American producers not stockholders or members of said corporation; 

(0) Provisions such as those in the agreement between Sulphur 
Export Corp. and the Uffico per la Vendita Dello Zolfo Italiano, 
whereby the latter was guaranteed the right to sell a specified minimum 
tonnage of sulfur in certain designated period, on a priority basis 
over and above the tonnage of sulphur to be sold by Sulphur Export 
Corp. in said territory during the same period ; 

(c) Provisions such as those in the agreement between Sulphur Ex- 
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port Corp. and the Ufficio per la Vendita Dello Zolfo Italiano, re- 
quiring that shipments of manufactured sulfur from the United 
States made by or through American exporters be deducted from the 
tonnage quota of export shipments of crude sulfur made by Sulphur 


_ Export Corp.; 


(d) Provisions such as those in the agreement between Sulphur 
Export Corp. and the Ufficio per la Vendita Dello Zolfo Italiano, 
requiring that the parties to such agreement were to maintain the 
status quo in the manufactured sulfur industry in the trade territories 
to which said agreement applied and to do nothing which would en- 
courage any alteration in the competitive trade situation in said 
industry in said trade areas. 

2. That Sulphur Export Corp. refrain in the future from formulat- 
mg, promoting, or participating in any plan, program, or agreement 
such as that provided in the agreement with Orkla-Grube Aktiebolag, 
that Sulphur Export Corp. shall acquire or control or participate in 
the acquisition or control of any share in patents or processes useful 
for or capable of being used in connection with the production of sul- 
fur for commercial purposes, and that said corporation in the future 
refrain from so obligating itself, financially or otherwise, in any such 
understanding or agreement. 

3. That Sulphur Export Corp. in the future refrain from entering 
into any understanding or agreement with American producers of 
sulfur who are not regularly admitted and recognized members of 
said corporation, whereby said producers or Sulexco agree not to sell 
sulfur in certain foreign markets, or to sell only at agreed or noncom- 
petitive prices and terms, or to refrain from competing with each 
other in export trade in sulfur. 

4. The Sulphur Export Corp. in the future cease and desist from 
selling, handling, marketing, or disposing of sulfur for the account of 
or belonging to any American producer who is not a regularly admitted 
and recognized member of the Sulphur Export Corp. 

5. That Sulphur Export Corp. in the future seasonably file with 
the Commission all information required by the Export Trade Act 
to be filed annually, and furnish all information and documentary 
evidence requested or required by the Commission, pursuant to said 
act, whether called for by report forms, by questionnaires or com- 
munications, by personal visitation or otherwise. 

It is ordered by the Commission that Sulphur Export Corp. file with 
the Commission within 30 days hereof a report stating whether it has 
elected to comply with the above recommendations, and if so, the 
manner in which it has so complied. 
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While the maintenance of an established market for the product handled by an 
association organized under the Webb-Pomerene Export Trade Act may be 
accepted as a legitimate and proper objective, it does not follow that such 
purpose may be expanded and applied to the marketing of the commodities 
of nonmembers. Agreements by an association whereby prices are fixed 
on exports of the product of nonmembers do not fall within the immunities 
of said act, since such immunities are granted only upon the condition prece- 
dent that the beneficiary qualify as a member of an association organized 
and operating thereunder. An agreement, accordingly, of a nonmember to 
fix or adhere to the prices of such an association must be held to be of 
doubtful validity as applied to such nonmember, and such an association 
should not, even if it could, put itself in the position of being an accessory to 
an illegal contract. 


Where an association of 5 manufacturers of wood screws, later increased to 12, 
organized in 1926 under the Webb-Pomerene Export Trade Act to engage in 
export trade as defined therein, which controlled export sales of its mem- 
bers, fixed prices and other terms of sale, and agreed upon markets, but 
did not produce, sell, deal in or ship wood screws; which was formed 
because of a desire to protect American manufacturers from a loss of 
all of their export business, with its severe foreign competition; and 
which was the subject of a proceeding under the act referred to directing 
the Commission, when it has reason to believe that an association or any 
agreement made or act done thereby is in restraint of trade within the 
United States or in restraint of the export trade of any domestic competitor 
thereof, or that it, either in the United States or elsewhere, has entered into 
any agreement, understanding, or conspiracy, or done any act which arti- 
ficially or intentionally enhances or depresses prices within the United 
States of commodities concerned, or substantially lessens competition or 
otherwise restrains trade therein, to investigate as therein set out the 
alleged violations of law— 

(a) As a result, as testified, of a promise or undertaking to do what he could, 
by its secretary, at a meeting of a committee of the union or cartel below 
referred to, and in response to a suggestion of the controller of the union 
that such a contribution would evidence a desire to cooperate—in the face 
of the secretary’s statement that the association could not join the union, 
discuss sales and home markets, and agree to pay penalties in case of over- 
sales—made a payment of $10,000 which was raised on an allotment basis 
from four of the five members, the fifth declining to contribute thereto, and 
was turned over to an English screw manufacturer as a contribution to the 
expense theretofore incurred in buying up and removing from the competitive 
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picture a Swedish manufacturer, the operations of which stood in the way 
of the reconstitution of a former cartel, namely, the International Union of 
Wood Screw Manufacturers; and thereby—notwithstanding the fact that 
the association became involved only after the purchase was completed and 
said Swedish screw works were closed, and such participation did not con- 
tribute directly to said result, and fact that said promise or undertaking did 
not take the form of a definite commitment of the association—became 
involved in matters of such a sort that participation therein by the associa- 
tion and its members might constitute violation of law, in that the members 
knew or should have known that the action of the union or cartel—against 
whose members the original cost of making the acquisition in question was 
assessed—might affect members in this country ; 


(b) Hntered into an agreement with the aforesaid international union or cartel 


(c) 


under which ‘home markets” included the United States and 14 other coun- 
tries, “export markets’ were allocated on the basis of certain specified 
percentages, members were to reduce their offers or increase their prices 
into the export market until the agreed percentage ratio was reestablished, 
in the event quarterly sales of a party exceeded its allotted percentage; and 
the association made price and volume adjustments pursuant thereto; and 
under which it further appeared that it was intended and understood (in 
harmony with the bylaws of the cartel members), that the countries named 
as home markets were to be reserved for the home manufacturers ; whereby, 
notwithstanding failure of the statistics relating to the volume of imports 
from Sweden before and during the life of the agreement, to show any 
marked reduction which could be laid to the actual operation thereof, and 
notwithstanding fact that the understanding may not have been fully ob- 
served or carried into execution, there resulted imposition of a legal restraint 
upon trade into and within the United States; 

Cooperated, as evidenced by different communications, exchanges and an- 
nouncements, with the cartel or union in its policy of preventing outsiders 
from obtaining wood-screw-making machines as a means of controlling pro- 
duction of wood screws, under a program which contemplated, in part at 
least, insofar as said union was concerned, an agreement by a German 
manufacturer that the latter would not furnish any Screw-making machine 
to manufacturers outside of the union, and agreement by the latter, financed 
by an assessment, to purchase from 10 to 12 machines monthly for transfer 
at half price to union members, who were then to destroy an equal number of 
old machines in their factories; with tendency and capacity thereby to pre- 
vent the entry into the wood-screw market of potential competitors, both 
here and abroad, and thus bring about restraints prohibited by law; 


(d) Following (1) the termination of said International Union or cartel, and 


subsequent increase in imports of Swedish wood secrews—as a result in sub- 
stantial part, if not entirely, of the activities of the largest of the five 
Swedish screw manufacturers then operating—and (2) a subsequent con- 
tract whereby an American member sold a screw manufacturing plant 
erected by it in Glasgow, Scotland, to the leading English screw manufac- 
turer, under covenants binding each not to sell in other’s territory for a 
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(e) 


(f) 


(9) 
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10-year period; entered into and abided by an agreement with said English 
manufacturer, which controlled and took over the aforesaid Swedish oper- 
ator, whereby said English manufacturer undertook to respect certain Amer- 
ican territories, namely, United States, Mexico, Alaska, Cuba, Canal Zone, 
Philippines, and Hawaiian Islands, so long as the American manufacturers 
respected Great Britain (including Northern Ireland and the Irish Free 
State), British colonies, dominions and protectorates (excluding Canada), 
Sweden, and Brazil; as evidenced, among other things, by agreement of said 
Swedish operator to stop shipments to the United States, discontinuance of 
such shipments to the injury of a New York City jobber, cessation of ship- 
ments to England by the American manufacturers, refusal of said English 
concern to quote an American manufacturer without approval of the asso- 
ciation’s secretary, and the testimony of American manufacturers concerned, 
including use of such phrases as “keep the thing right side up,” “cooperation,” 
and “generally understood we were not to ship to England”; whereby trade 
within the United States was restrained ; 

Followed the policy in association dealings with nonmember competitors— 
who were always welcome as members in that it was considered that they 
“could do more harm out of the association than in it’”—of enlisting their 
support in the maintenance of prices in foreign markets, as evidenced by 
the furnishing of price information by the secretary to at least three non- 
members with the objective of getting such nonmembers to “compete on an 
equal basis” ; and thereby engaged in a practice subject to question in that, 
while maintenance of an established market for the screws handled by it 
might be accepted as a legitimate and proper objective, agreement of a non- 
member to fix or adhere to its prices was of doubtful validity, and the asso- 
ciation should not, even if it could, put itself in a position of being an acces- 
sory to an illegal contract; 

Fixed prices, from time to time, in violation of the antitrust laws, at which 
wood screws were sold by its members in Puerto Rico, a territory of the 
United States, and in the Philippine Islands prior to their independent 
status, as evidenced by exchange of price information on trade to said 
insular possessions, action of certain manufacturers “standing firm” against 
a cut price quoted at Manila, action of the secretary deprecating the 
depressing of prices in that market, manufacturer’s complaint thereto about 
“more trouble in connection with Manila,” and association action on prices 
to the Philippines at a meeting held by it; and, as respects Puerto Rico, by 
a member’s complaint to the secretary of the price cutting of another mem- 
ber, reference to a verbal agreement on such prices and promise of ‘“cooper- 
ation” if assured that competitors “strictly adhered” thereto, and by indi- 
cation of results accomplished by inquiry among friends “after the meeting” ; 
and 

Failed to report—in response to a question which was included in the blank 
forms supplied it annually by the Commission, in conformance with the 
requirements of the statute concerned as to the filing of such information 
as the Commission might require—agreements with nonmember competitors 
as above set out (admitted by the secretary, with the qualification that he 
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was not sure “that we ever got many nonmembers absolutely to adhere”) ; 
and to report, in response to a question which specifically called for a state- 
ment of “relations with other associations, corporations, and individuals,” 
an acknowledged agreement between the Hnglish corporation above referred 
to and six member manufacturers, whereby “mutual respect of markets as 
far aS wood screws and self-tapping screws are concerned” was definitely 
agreed upon, because, as asserted by way of excuse for such failure, of 
absence of formal documentary execution: 


Held, That certain agreements made and acts done by said association, as herein- 


before indicated, may have been in violation of law; and 


Recommended, Pursuant to said act authorizing the Commission in such cases to 


(1) 


(a) 


{b) 


(¢) 


(d) 


(2) 


(3) 


(4) 


make recommendations for the readjustment of the business of such asso- 
ciations in order that they may thereafter maintain their organizations and 
manage and conduct their businesses in accordance with law, that— 

The association refrain in the future from formulating, promoting or 
participating in any plan, program, or agreement whereby any of the fol- 
lowing undertakings, or similar undertakings, are abetted, continued, entered 
into, or effectuated, namely— 

Undertaking or practice, such as the participation in the purchase of the 
Falu Works of Sweden, by means of which foreign competitors were elimi- 
nated or their production terminated or abandoned; 

Undertaking or agreement such as that with the International Union of 
Wood Screw Manufacturers, agreeing upon the home market for association 
members and by means of which importation of wood screws into this 
country by members of said Union was prevented : 

Undertaking or practice, such as the association’s cooperation with said 
International Union whereby machinery for the making of wood screws was 
purchased or sequestered and made unavailable to manufacturers or poten- 
tial manufacturers ; 

Undertaking or agreement, such as that with aforesaid English competitor, 
whereby the export of wood screws from foreign countries into the United 
States and its territories and possessions was limited, restrained and pre- 
vented ; 

The association in the future refrain from entering into any understanding 
or agreement with American nonmember manufacturers of wood screws to 
maintain agreed and noncompetitive prices and terms, or to refrain from 
competing in export trade in wood screws; 

The association refrain in the future from fixing prices, terms, or discounts 
upon or trading in any manner in wood screws marketed in Puerto Rico or 
any other territory or possession of the United States; and 

The association in the future seasonably file with the Commission all in- 
formation required by the Export Trade Act to be filed annually, and 
furnish all information and documentary evidence requested or required 
by the Commission, pursuant to such act, whether called for by report forms, 
by questionnaire or communications, by personal visitation or otherwise; and 


Ordered, That the association file within 30 days a report stating whether it has 


elected to comply with such recommendations, and if so, the manner in 
which it has so complied. 
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In said proceeding, in which the bill of particulars also charged that respondent 
association had “by agreement with its members bound them not to sell to 
American exporters for export at prices less than those fixed by said asso- 
ciation,” it appeared that no evidence was found that there were any ex- 
porters purchasing wood screws in the domestic market for resale on their 
own account in export trade; that during the period 1926 to 1945 export 
prices were invariably lower than the domestic, and that, if on occasion the 
latter may have been lower, they were never low enough to permit such 
trading in the light of the freight, packaging, and insurance expense re- 
quired for export sale; that all domestic dealers in the product concerned 
for export trade were considered by the trade as brokers or agents for 
foreign purchasers; operated on a functional discount which was desig- 
nated as a “5-percent commission”; maintained the fixed export price and 
did not pass on to the purchaser any part of such commission; and that 
during the war period the Treasury Department and the Office of Price 
Administration construed sales through such dealers as transactions in the 
course of export trade, as was consistent with the universal rule; that asso- 
ciation members were free to deal with any export agent; and that there 
was no evidence of any coercion of, or injury to, such intermediaries. 


Before Ur. W. W. Sheppard, trial examiner. 
Mr. Frank Hier for the Commission. 
_ Covington, Burling, Rublee, Acheson & Shorb, of Washington, D. C., 
for all respondents other than Reed & Prince Manufacturing Co., 
which was represented by White & Case, of New York City. 


ReEpPorT OF INVESTIGATION 
I. THE PROCEEDINGS 


Under the provisions of an act. of Congress approved April 10, 
1918, entitled “An act to Promote Export Trade and for other pur- 
poses” (40 Stat. 516; 15 U. S. C. A. secs. 61-65) commonly known as 
the Webb-Pomerene Act, and by virtue of the authority conferred upon 
it by said act, the Federal Trade Commission did, on the 3d day of 
January 1946, issue its notice of investigation and summons to the 
Export Screw Association of the United States (hereinafter called 
“association”), its officers, executive council, and members, as named 
above, setting forth therein that the Commission had reason to believe 
that certain agreements made and acts done by the above-named par- 
ties may be in violation of law as more specifically set out in the bill 
of particulars thereto attached. 

Thereafter, hearings were held before a trial examiner appointed 
for the purpose by the Commission, at Boston, Mass., on March 4 
and 5, 1946; New York, N. Y., on March 7, 1946; and Washington 
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D. C., on March 14, 1946, at which sworn testimony and documentary 
evidence were received in the record. The parties were requested and 
permitted to make such statements for the record and submit such 
information to the Commission as they desired to offer. The hearing 
held in Washington, D. C., on March 14, 1946, was adjourned to April 
15, 1946, to permit the parties further opportunity to suggest the 
inclusion of additional evidence or testimony. Upon their indication 
that they desired to offer no further information, the trial examiner 
canceled the Washington, D. C., hearing set for April 15, 1946, and 
thereafter, on May 23, 1946, he formally closed the investigation. 

The proceedings were reduced to writing and the transcript of the 
record and exhibits were filed in the office of the Commission. The 
Commission, having examined and analyzed the record, makes this 
its report on the facts. 


II. THE ASSOCIATION 
A. Description of organization 


The association is an unincorporated voluntary association formed 
in New York, N. Y., on September 16, 1926, by the following five 
manufacturers of wood screws: American Screw Co., Bridgeport 
Screw Co., Corbin Screw Corp., Eagle Lock Co., and The Charles 
Parker Co., for the express purpose of engaging in export trade under 
the Webb-Pomerene Act. In 1930, Reed & Prince Manufacturing Co. 
and Continental Screw Co. became members. In 1941, the seven re- 
maining wood screw manufacturers named in the summons herein, 
took membership in the association: Southington Hardware Co., At- 
lantic Screw Works, Inc., National Screw & Manufacturing Co., Na- 
tional Lock Co., and Pheoll Manufacturing Co. The association does 
not produce, sell, deal in, or ship wood screws. It controls export 
sales of the members, fixing prices and other terms of sale, and agree- 
ing upon markets From the date of its organization until some 
time in 1935, the association maintained an office at 101 Park Avenue; 
New York, N. Y. Since then and presently, the office is located at 
23 Acorn Street, Providence, R. I. 


B. Officers and directors 


One individual, Mr. S. Foster Hunt, has served the organization as 
secretary continuously since it was formed. His address has been that 


1 Transcript 10, 11, 12 ; exhibit 266. 


EXPORT SCREW ASS’N OF U. S. ET AL. 987 
980 III. The Wood Screw industry 


of the association for the periods indicated, and concurrently during 
the period as well, P. O. Box 1242, Providence, R. I. Since 1941, he 
has also held the office of treasurer, which office had previously been 
held by Mr. A. Ribadeneyra, an employee of the Bridgeport Screw Co. 

Mr. Alden Reed, of Reed & Prince Manufacturing Co. since 1930, 
has served as vice chairman of the executive council having succeeded 
Mr. L. C. Parker of The Charles Parker Co. 

Mr. D. D. Davis, of the Continental Screw Co., is chairman of the 
executive council. He has held this office since 1941, earlier chairmen 
having been Mr. E. E. Baldwin of the Corbin Screw Corp. and Mr. 
H. B. Plumb of the Eagle Lock Co. 

The articles of organization give to each manufacturer member the 
right to designate a representative as member of the executive council. 
These were appointed at the first meeting of the association held Octo- 
ber 27, 1926. Thereafter, from time to time, as new members were 
added, they appointed such representatives. Under the articles, the 
executive council is the governing body of the association, electing offi- 
cers, hiring employees, and adopting all rules and regulations for con- 

-duct of the Association’s business.? The present executive council con- 
sists of the following member representatives: 

C. O. Drayton, of the American Screw Co., Providence, R. I. 

E. C. Bowman, of the Atlantic Screw Works, Inc., Hartford, Conn. 

C. T. Jordan, of The Charles Parker Co., Meriden, Conn. 

William E. Smith, of the Southington Hardware Co., Southington, 
Conn. 

Elliott C. Paddock and George Kimball, of the Corbin Screw Corp., 
New Britain, Conn. 

R. B. Plumb, of the Eagle Lock Co., Terryville, Conn. 

Charles F. Newpher, of the National Screw & Mfg. Co., Cleveland, 
Ohio. 


III. THE WOOD SCREW INDUSTRY 
A. Description of product 


The commodity of commerce involved herein is wood screws, which 
are made of iron or brass and intended for used in wood construction. 
They are made in various lengths and widths and with heads of varying 
diameter. The heads are flat. oval, or round, and contain slots to fa- 
cilitate their use with suitable tools. They are marketed as a separate 
commodity in gross lots. Wood screws are a necessary accessory to 
such products as locks and hinges, and where it is the trade practice 


2 Wxhibits 16, 29, 69, 98, and 266-F. 
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in such cases to pack the two items together, the association articles 
specifically exclude such accessory wood screws from export sales 
sought to be cooperatively governed. 


B. Pricing methods 


The pricing practice in the domestic trade in wood screws has been 
to quote a basic price with several discounts, known as terminal dis- 
counts, deductible therefrom. A quotation with reference to a given 
list price is given as “list less 25-10-10-10-10-714 percent.” This 
method of pricing is said to rise from the need for providing suitable 
compensation in the form of discounts for the factors of distribution : 
distributors, wholesalers, and dealers. The plurality of discounts is 
said to reflect current price competition.* 

It has been the practice in export trade to quote but one major dis- 
count, as for example, “list less 70 percent on iron, less 55 percent on 
brass.” When the association adopted a price, it consisted of the dis- 
count deductible from the basic list, and when price information for 


a given market was requested, the secretary quoted the discount estab- 
lished for that market.® 


IV. WORLD INDUSTRY SITUATION 
A. Period prior to 1926 


There were 18 manufacturers of wood screws in the United States 
in 1926, whose productive capacity was far in excess of average domes- 
tic consumption. Only the 5 manufacturers who organized the associa- 
tion, as above stated, engaged in export trade from about the year 1915. 
The proportion of export sales volume to domestic sales volume never 
exceeded 15.5 percent as appears from the following table.® 


3 Exhibits 7, 266—-E. 

4 Transcript 90; exhibit 169. 

* Transcript 90, 399 ; exhibits 64—A, B, 88-F, 259. 
° Transcript 7, 8; exhibit 252. 
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TABLE 7.—Total annual domestic sales and total annual exports in 1,000 gross 
and the percentage which each class of sales bears to total American sales for 
years beginning 1923 to 1940, inclusive 

SE NE SE OE ee FEN SU EOE Dee ee «RENE ee 0 4 Fe - ser Bee 


Total do- | Total ex- | Domestic Export 
mestic sales} port sales | percentage | percentage 


Year in 1,000 | in 1,000 | oftotal | of total 
gross ! gross 2 sales sales 
57, 600 10, 797 84.5 15.5 
51, 000 7, 570 87 13 
56, 500 , 87.3 27 
57, 000 8, 372 88 12 
54, 000 7, 224- 86 14 
58, 809 7, 989 88.4 11.6 
56, 881 7, 252 90 1 
36, 458 6, 297 85 15 
28, 078 4, 016 89.7 10.3 
19, 530 936 95 5 
27, 644 443 98. 3 1.7 
27, 334 422 98 2 
34, 692 414 98.5 1.5 
36, 382 335 98. 7 1.3 
31, 851 508 97.8 2.2 
: 236 98. 5 1.5 
32, 000 122 98. 5 1.5 
33, 000 1, 586 95.8 4.2 
1 See chart, Buff File p. 1436. 2 Bureau of Foreign & Domestic Commerce Reports. 


Principal export markets were Japan, China, and Cuba. Very little 
was exported to Europe because of over production on that continent. 
Foreign competition was severe and the trend of American export 
business was on a decline. The association was formed because of a 
desire to protect American manufacturers from a loss of all of their 
export business.’ 

Export prices as a rule have been lower than domestic prices.* The 
following table showing the relation between domestic and export 
prices during the period 1920 to 1941 indicates the onset of a price 
decline in the year 1926.° 

™ Transcripts 9, 10. 


8 Transcripts 196, 407. 
9 Pxhibit 253. 
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B. Period 1926-28 


Wood screw manufacturers were established in every important 
country of Europe during the 1926-28 period and their operations 
were likewise characterized by overproduction. The leading Euro- 
pean manufacturer is the firm of Guest, Keen & Nettlefolds, Ltd., 
Birmingham, England (hereinafter referred to as “Nettlefolds”). 
The association secretary, Mr. Hunt, who has been engaged in export 
trade since 1915, was at this time export manager for the American 
Screw Co. He testified that it was his company’s policy to hold a 
“very wholesome regard for the power of Nettlefolds.” They have a 
monopoly of the screw business throughout the British Empire and 
large cash resources with which to fight competitors. Mr. Hunt has 
learned over the years the wisdom of not offending Nettlefolds, but 
preferably developing export markets through their courtesy. It has 
accordingly been the policy of the American Screw Co. not to export 
to England nor to any part of the British Empire. These friendly 
relations have existed for many years and Mr. Hunt has endeavored to 
extend this friendship to all the American wood screw manufacturers. 

Nettlefolds at this time was worried by competition from German 
and Swedish manufacturers. This was disturbing because for: years 
European manufacturers had operated on the principle of mutual 
respect for home markets (that is, the home territory of a maker was 
treated as closed to makers from other countries). This principle had 
been a strong tenet of a European cartel known as the International 
Union of Wood Screw Manufacturers, whose operations were halted by 
the first World War. Thereafter, two powerful Swedish steel firms, 
Stenman and Uddeholms, commenced manufacture of wood screws. 
They were new to the industry, had productive capacity in excess of 
Swedish demand, and recognized no tradition with regard to “the 
protection of home markets.” *° 


V. CONTRIBUTION TOWARD PURCHASE OF FALU WORKS, SWEDEN 
A. Proceedings 


The bill of particulars sets forth as one of the subjects of investiga- 
tion, an understanding or arrangement with the International Union 
of Wood Screw Manufacturers “to eliminate foreign production and 
foreign export to the United States Dy contributing to the cost. of 
buying out such foreign competition.” Pertinent testimony and ex- 


10 Transcript 10-12; exhibit 1—A, B. 
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hibits consisting of photostats of original documents in Mr. Hunt’s 
files, were received. 


B. Background 


Efforts to revive the International Union began to take form in 
1927, with the matter of converting the Swedish manufacturers to 
cartel cooperation forming the principal obstacle. Mr. G. W. Thurs- 
ton, vice president of the American Screw Co., conferred in London on 
April 28, 1927, with Mr. Rowley of Nettlefolds and Mr. Henry Van 
de Linde, the last controller of the old union, reporting to the com- 
pany’s president, Mr. 8. M. Nicholson as follows: 


According to Mr. Van de Linde, the union is by no means disbanded, but is 
more strongly associated than ever, although there is a wide open market so 
far as export is concerned. His attitude at first was that the time was not yet 
ripe for an attempt at reinstating export regulations; that it was useless to 
attempt anything till the Swedes and Reed & Prince could be included and the 
Swedes would not take part so long as Reed & Prince were out; and that the 
continental makers claimed the right to export to the United States a quantity 
equal to the quantity Reed & Prince continued to import into the United Kingdom. 
I insisted the Reed & Prince importations were a matter between them and Nettle- 
folds and no concern of the continental makers; that Reed & Prince cannot be 
made to cooperate fully at the present time; that our recent experience with 
them indicated they might cooperate with exception of the United Kingdom; 
and that it was nonsense to feel, because we could not have these two parties 
with us, we could not carry on better together than independently. The organi- 
zation of the American export association made American cooperation possible 
for the first time. 


Mr. Hunt explained the statement “the Swedes would not take part 
so long as Reed & Prince were out,” as meaning simply that the Swedes 
could not see why they should not export to England so long as 
Reed & Prince, the Americans, were shipping into England. He 
also expressed his suspicion that Van de Linde was subsidized by 
Nettlefolds.” 

Sometime following the year 1922, the Swedish firm of Stenman had 
established distributorships for wood screws in New York City and 
San Francisco. In early August of 1928, the Swedish firm of Falu 
Screw Works, Ltd., solicited the business of Butts & Ordway Co., 
Boston, Mass., dealers. Falu submitted samples, a price list, and quo- 
tations of 67 and 57 percent off the English list, respectively, on iron 
and brass screws. This material reached the hands of the association’s 
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chairman, Mr. H. B. Plumb, who forwarded it to Secretary Hunt with 
the query: 

I am enclosing herewith a quotation from the Falu Screw Works, Sweden. 

Do you suppose this quotation and the one referred to in a previous letter 
has been sent with the knowledge of Mr. Peacock for the purpose of coaxing 
the American manufacturers to meet their views? 

Mr. Hunt testified that the word “coaxing” referred to Nettlefolds’ 
anxiety to have the Americans refrain from exporting to Great Britain. 
Hunt acknowledged Mr. Plumb’s transmission saying that while he 
had not heard of any Falu quotations, his Chicago manager had re- 
ported a customer contemplating Swedish screw purchases." 

Swedish screws, at this time, accounted for about 90 percent of the 
total of United States screw imports, as appears in the following table 
of Imports 1925 to 1940. Mr. Hunt, however, testified that he “did 
not know at that time whether they were much of anything.” 


13 Transcript 24 ; exhibits 4, 5, 6, 7, 8. 
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Five Swedish firms were engaged in the manufacture of wood screws: 
at the close of the year 1928: Stenman, Uddeholms, Priorwerken, Falu,. 
and Eskilstuna. Ina short time thereafter, Stenman purchased Prior- 
werken, and Nettlefolds in turn acquired control of Stenman. Mr. 
Van de Linde continued very active in his efforts to reorganize the. 
International Union. On December 17, 1928, he wrote Mr. Thurston. 
of plans for a meeting called for January 9, 1930, as follows: ® 


I am just in receipt of your telegra1i as follows: 

“Will endeavor to arrange for delej:ate to January 9 meeting but short notice 
may prevent will advise you definitely later.” 

This meeting which it is proposed to hold on January 9 is, I consider, of great: 
importance. Asa result of my recent visit to Sweden I am now in a position to. 
give you confidentially certain particulars with regard to the acrual situation. 
You will remember that formerly therc were five Swedish makers, ¢wo of consid-. 
erable importance, namely, Aug. Stenmman and Uddeholms and three of lesser: 
importance, namely, (1) Priorwerken, (2) Falu Works, and (3) Eskilstuna. 

I have to inform you that the most important of these three sinaller works,,. 
namely, Priorwerken, has been bought by Aug. Stenman and that negotiations. 
were going forward for the purchase of the Falu Works by certain members of the 
union on account of themselves and other interested parties, and in the third case, 
Eskilstuna, there is a very great possibility, with these two works out of the way,, 
that they will agree to work in harmony with the two Swedish makers. 

A meeting of the union will be called towards the end of February or the begin- 
ning of March to meet the Swedish makers, but a preliminary meeting of the 
committee is being held in Paris on January 9 with a view to discussing the whole. 
situation. Should the Swedish makers consent to enter into the union, I think 
the discussion can take place between the members of the European makers and 
the American makers with a view to considering rising prices for export markets. 
In any case I will keep you informed as to whatever is taking place, as I think this 
is the time for the cooperation of the American and European makers with a view- 
to getting a very big problem out of the way once for all. 


The meeting of January 9, 1929, at Paris, was attended by wood 
screw manufacturers from England, Germany, Belgium, Austria, and 
France. The minutes record the presence of Mr. T. S. Peacock, of the 
Nettlefolds firm and Mr. H. A. Van de Linde, as president and secre- 
tary, respectively, of the International Union. Mr. Hunt was present 
as representative of the association. Mr. Hunt was apprised of a plan 
under which the two large Swedish manufacturers, Stenman and 
Uddeholms, would join the International Union. This called for 
purchase of the three smaller Swedish manufacturers, Priorwerken, 
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734584—49—vol. 48—_66 


996 FEDERAL TRADE COMMISSION DECISIONS 
V. Contribution toward purchase of Falu Works, Sweden 43 F. T. ©. 


Falu, and Eskilstuna. The plan was outlined in writing by Mr. Van 


de Linde for Mr. Hunt, and reads as follows: * 
JANUARY 9, 1929. 


Notes For Mr. Hunt 


Before and after the war, the English had a good market in Sweden. They 
came out of Sweden when the union was formed, because they thought that their 
coming out of Sweden would serve to make the Swedes more reasonable. 

The two more important Swedish makers, Aug. Stenman, A.-B., and Udde- 
holms, have never forgotten this, but unfortunately three smaller works have 
‘sprung up in Sweden, namely, the Prior Werken, the Falu Works, and the 
Eskilstuna Fabriks, A.-B. 

In the endeavors of the two important Swedish makers to fight the smaller 
makers, they had to cut their prices so terribly that they were forced to sell more 
for export. Their increased export sales upset the other European makers who 
were selling for export, and there was a fight for export markets, and the prices 
‘went ridiculously low. 

As a consequence of this, the two large Swedish makers started to put screws 
into Bngland, Germany, and America, where they found they could recoup them- 
‘selves for the loss they were making in their home market and export markets. 

Various people went to see the Swedish makers, and eventually Mr. Peacock 
himself went there last May, with the idea of putting up some scheme to get 
the three smaller works out of the way. 

At a meeting in Vienna in October last, it was unanimously decided that it was 
ridiculous to have a union so long as the Swedes remained outside. It was 
-agreed that the controller should go to Sweden and meet the Swedes. 

The position now is that the biggest outsider, the Prior Werken, has been 
bought by Aug. Stenman, A.-B., for about $500,000. The smaller works, the 
Eskilstuna Fabriks, A.-B., are now offered to Uddeholms, and Uddeholms claim 
that they should take no part in the purchase price of the Falu Works (which 
‘latter works have been just bought by Mr. Peacock as president of the union 
-on behalf of the union) if they (Uddeholms) bought the Kskilstuna Fabriks. If 
the negotiations between Uddeholms and the Eskilstuna Fabriks fall to the 
ground, Mr. Nilsson, of Aug. Stenman, A.-B., will endeavor to control Eskilstuna 
Fabriks, but then Uddeholms would be asked to contribute to the purchase price 
-of the Falu Works. The Falu Works are being taken over on February 1, 1929. 


The minutes of the meeting itself report the execution of the plan, 
-applicable quotations therefrom being as follows: 


Mr. Van de Linde stated that he thought everybody would agree in saying that 
~the question of the possibility of the Swedish and American makers entering the 
union had for a long time disturbed the existence of the union. The entrance 
of the Americans into the union was entirely dependent on the negotiations with 
-the Swedes. 
Admittedly, the solution of the Swedish question had been extremely difficult 
to find, firstly, owing to the Swedish makers’ refusal to enter the union, and sec- 
ondly, in view of the fact that so long as the three small works continued to exist 
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in Sweden, no arrangement could be come to with the two larger Swedish 
makers. 

All members present knew that the Swedish question was now considerably 
cleared up. The difficulty presented by the small works was practically nonex- 
istent, and the Swedes had agreed to meet the members of the union in Paris 
next February. 

As regards the small works, the Prior Werken had been purchased by the firm 
Aug. Stenman, A.-B. The Falu Works had just been purchased by Mr. Peacock 
for account of the union, in view of the necessity of an immediate decision owing 
to the expiration of the option and the attempts on the part of a large wire works 
to buy the Falu Works, which would have been a grave danger. Mr. Peacock 
therefore advanced the money in order to save the situation. 

Mr. Van de Linde remarked that this was a matter which the union (and may 
te the American makers also) should certainly take upon themselves, but he left 
it to Mr. Peacock to submit the details regarding the Falu Works. 

* * * Mr. Peacock stated that the members would have to consider them- 
selves responsible for a total sum of £17,000, without counting on the possibility 
of recovering whatever the case may be on the realty of the factory or the eventual 
participation of the Americans. The individual proportions of the members of 
the total sum of £17,000 would be in proportion to their sales, such sales being 
calculated in the same manner as when the union expenses for 1928 were fixed. 

Mr. Hunt, in the name of the American Export Association, then took part in 
the discussions. After thanking the meeting for the welcome extended to him, 
he stated that, whilst being unable to bind himself in any way on behalf of 
his association, he would however do everything in his power to induce his as- 
sociation to bear a financial share of the expenses connected with the elimination 
of the Swedish competition. 


Mr. Hunt testified that the foregoing information given at the 
meeting was the first time he had been advised of the program to pur- 
chase the small Swedish manufacturers, and that he was not aware 
at the time that he had ever before heard of the Falu Works. Neither 
he nor Mr. Thurston had been consulted with reference to the pur- 
chase and the latter did not learn of it until the time of the January 
meeting. Mr. Hunt’s understanding of the purpose of the meeting 
was: reconstitution of the union for the purpose of keeping compe- 
tition out of the home markets and prevention of undue competition 
and price cutting in the export market. The Swedish manufacturers 
were not concerned with Reed & Prince, who were Nettlefolds’ prob- 
Jem, but their main object was procurance of an export quota in line 
with their own strong position as low cost producers of a quality prod- 
uct." 

Mr. Hunt testified that he informed the union members that Ameri- 
can manufacturers were willing to make an agreement on prices and 
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quotas for export markets but he could not discuss home markets or 
penalties for exceeding sales quota allotments. 

At the time of the meeting, the Falu Works had already been pur- 
chased, were closed down and Nettlefolds was asking the union to. 
share the expense. It was suggested that it would be a good gesture 
on the part of the Americans to contribute something toward the pur- 
chase of the Falu Works. Mr. Hunt’s testimony in that particular 
reads: 

I believe Mr. Van de Linde thought it would be a very good plan and show a 
definite earnestness on our part to cooperate with the union if we did make some 
contribution. After I came back to America certain members of the association: 
contributed toward the purchase of these works. 

Mr. Hunt denied that his interest in the Swedish problem was due 
to Swedish imports into the United States, even though they were 
increasing by leaps and bounds in 1927, 1928, and 1929. He main- 
tained that he was interested in the Swedish problem only insofar 
as it affected export markets, particularly Japan, China, and India. 
American manufacturers were not exporting to Sweden or Austria or 
Germany simply because the Swedes could profitably quote 85 or 8714. 
off list as against 6714 off list by the Americans. He declared that 
Swedish imports into this country did not influence the Falu purchase, 
but that the American contribution toward such purchase was “a 
worth-while thing to do to show our desire to cooperate with the: 
union.” 7° 


D. The Falu contribution 


Mr. Hunt sought help on the Falu contribution from Mr. Alden 
Reed, writing that “it is imperative to establish in Europe the con- 
fidence that all Americans are sincerely desirous of obtaining some 
solution of all world problems.” Mr. Reed declined and characterized 
the Europeans as “grasping.” #4 

Minutes of association meeting held December 20, 1928, disclosed 
Mr. Hunt’s authorization to attend the Paris meeting. Minutes of 
the meeting of February 13, 1929, report nothing concerning the Falu 
contribution; Hunt explained this as follows: 

There were some members of the association did not approve of it and, there- 
fore, it was done in the name of the association by those fellows that did approve 


of it, and that is why it was omitted from the records, as I remember it. * * * 
There were certain members of the association that did not think it was legal. 
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On the other hand, in his letter of February 28, 1929, to Mr. Van 
de Linde, Mr. Hunt stated : 28 


At the association meeting of February 13 I reported in full with regard to 
my visit to Paris and the association appreciated the desirability of making a 
tangible manifestation of cooperation at this time. Both Mr. Thurston and 
amyself spent a great deal of time and effort in trying to convince Mr. Alden Reed 
of the desirability of their cooperating but we have been unsuccessful. Mr. Alden 
Reed takes the position that Europe should get their own house in order and 
America should do the same. I wish we could. 


Two days earlier, February 26, 1929, Mr. Hunt had cabled Mr. 
Van de Linde: *4 


Association will contribute $10,000, Worcester not participating. 


The word “Worcester” refers to Reed & Prince Manufacturing Co. 
Mr. Hunt also wrote Mr. Tom S. Peacock of Nettlefolds on February 
28, 1929 * (quoting the third, fourth, and fifth paragraphs) : 


As Mr. Van de Linde has doubtless informed you our association readily real- 
ized the importance of making a contribution as an expression of our wish to 
cooperate. I cabled this to Mr. Van de Linde in order that you might have the 
information at your meeting on the 27th. 

Both Mr. Thurston and myself spent considerable time and effort in trying 
to convince Mr. Alden Reed that our point of view was correct but after several 
conferences in New York and Providence we received word from Worcester that 
they would not contribute as their point of view is that they should not be asked 
to help straighten European affairs. 

Mr. Alden Reed seems quite anxious to have some reply to his long letter to you 
and some proposition with regard to a settlement of the situation of Great Britain. 
I believe I am not betraying any confidence in stating that he intimated that a 
solution might be more easily arrived at now that Mr. Wilson has passed out of 
the picture. 


Mr. Hunt explained the “situation in Great Britain” as referring to 
working out with Nettlefolds Reed & Prince’s position in the British 


market. 
Mr. Peacock’s reply, dated March 12, 1929, reads *° (quoting the first, 


fourth, fifth, sixth, and seventh paragraphs) : 


My Dear Mr. Hunt: It was very kind of you to write me as per your letter 
of the 28th ultimo, and I appreciate to the full the kindness of your export asso- 
ciation in offering to contribute $10,000 towards the cost of breaking up the Falu 
factory in Sweden. 

We have for some considerable time been endeavoring to work with the firm of 
Buchanan & Wilson and to regulate the prices of the screws which Messrs. Reed & 
Prince are sending into this country. Unfortunately their idea of price does not 
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coincide with our own, and I told Mr. Alden Reed this quite plainly when I wrote 
to him and asked if the prices at which their screws are sold in this country could 
not be increased. 

He has made no proposals to us in regard to settling our differences with him. 
The interviews which we had with him when he visited this country were not of 
a satisfactory nature, and did not enable us to come to any arrangement with him, 
put as you know, we are reasonable people, and we shall always be pleased to dis- 
cuss matters if he desires to reopen them with us. 

In the meantime we are, of course, fighting to retain our own customers as 
against his competition with the result that the customers are getting the benefit 
in the north of Hngland, Scotland, and Ireland. 

I am grateful to Mr. Thurston and yourself for offering to assist us, but really 
J do not think at the present time that anything can be done. 


Mr. Hunt explained that Buchanan & Wilson were British dealer 
purchasers of Reed & Prince Manufacturing Co. wood screws and 
that he was seeking some arrangement of this relation which would 
be “less annoying” to Nettlefolds. He defined the “assistance” being 
rendered by himself and Mr. Thurston in these words: *” 


Well, over a period of years we have tried to assist Guest, Keen & Nettlefolds 
in protection, cooperation, and so forth and so on, as I explained before, and 
I think I have over the years endeavored to convince other American makers 
that it was poor policy to ship screws into Great Britain. 

As I say, over the years—and J think Mr. Reed will bear me out—I have 
endeavored to convince them that the American Screw Co. policy as to Guest, 
Keen & Nettlefolds was better than shipping into England. 


In reply to Mr. Peacock’s letter of March 12, 1929, Mr. Hunt wrote, 
in reference to Reed & Prince Manufacturing Co. : 


He (Mr. Alden Reed) professed regrets that they could not cooperate with 
us in our recent contribution but stated definitely that they hoped in the future 
to make some arrangement with the Huropean union. 


Mr. W. H. Lyon, president of the Charles Parker Co., on February 
22, 1929, wrote to Mr. George Spear, general manager of the Corbin 
Screw Corp. (after referring to a conversation relating to assessments 
toward the Falu purchase contribution) : 


We are of the opinion that we are not interested to the extent of $764. There 
being 18 manufacturers of wood screws in the United States, we do not feel that 
5 which have associated themselves as an Export Screw Association of the 
United States, should be called upon to hold an umbrella over the whole in- 
dustry. If anything was accomplished by the Export Screw Association of the 
United States to enhance prices obtained for wood screws, all of these outside 
manufacturers would benefit equally with the members of the export association 
at no expense to themselves. 


27 Transcript 48, 44. 
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If everyone in the wood screw industry can be interested to bear a proportionate 
share of the proposed assessment, we will go along. Otherwise, we respectfully 
decline to be a party to the proposed assessment calling for $764 from the Charles. 
Parker Co. : 

Mr. Van de Linde, by letter dated March 14, 1929, advised that “the 
amount subscribed by the American makers should go direct to Messrs. 
Guest, Keen & Nettlefolds, Ltd., the transaction having been effected: 
by them.” © 

Thereafter, on March 28, 1929, Mr. Hunt wrote Mr. Thurston. 


I enclose letter received today from Mr. Van de Linde and would suppose that 
the next thing to be done is to ask Mr. Ribadeneyra to forward to Nettlefold a: 
draft for $10,000. It occurs to me, however, if it is desired to cover this matter 
up it might be arranged with the Nicholson File Co. to pay Nettlefolds the 
equivalent of this from their account in England and the various makers to: 
send their contributions to the file company. I will be glad to have your opinion. 

Mr. Thurston’s reply, typewritten at the foot of Mr. Hunt’s letter,. 
reads: 

I do not think there is any necessity of trying to cover up this transaction 
any further than as proposed in the last meeting of the American association: 
or as indicated by the proposed draft for passage at the next meeting that: 
I sent you a few days ago; but I do think it would be in order for you to tell 
Ribadeneyra you have word from Mr. Van de Linde that his remittance is to be 
made direct to Guest, Keen & Nettlefolds. 


Mr. Hunt explained that the American Screw Co. and the Nichol- 
son File Co. worked together in export trade, he serving as export 
manager for both companies. He wrote the letter in the hope of 
procuring Mr. Thurston’s advice as to the legality of the transaction, 
looking up to Mr. Thurston as an older man and one of the founders 
of the association. A photostat of the minutes of the March 13 and 
April 10, 1929, association meetings referred to appears in the record 
as exhibit No. 27. The minutes make no reference to the Falu trans- 
action, and Mr. Hunt cannot remember the “proposed draft” men- 
tioned in Mr. Thurston’s reply. The transcript in this connection 


reads: 


Q. What does he mean by “any further than as proposed”? 

A. As I have informed you before, there were certain members of the associ- 
ation that did not want to contribute and did not want it in the records. If 
we erred at all it was in sending it in the name of the association when all of 
the association members did not participate in the contribution. 

Q. It was treated as an association matter and an association contribution 


except in the minutes? 
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A. No. It was treated as an association contribution in our relationship 
with the union. 

In his acknowledgment of Mr. Van de Linde’s aforementioned 
directions, Mr. Hunt by letter dated March 29, 1929, wrote that 
Mr. Alden Reed had expressed anxiety to cooperate with the Euro- 
peans, and voiced his own hope “that the Swedish situation may be 
solved.” * 

On the same date, Hunt gave instructions to Mr. Ribadeneyra, the 
association treasurer, as follows: * 

I have received advice from Mr. Van de Linde that our contribution should 
be sent to Messrs. Guest, Keen & Nettlefold, Birmingham. I would suggest 
that when sending the draft you write a letter for the attention of Tom 8. 


Peacock, Hsq. 
With Parker out the allotment is as follows: 


American’ Serew Col 8. 2 Gg DEP ces Seppo Bs $6, 921 
Bridgéportiserew 220. S00 Tet Ae SS ss CS Se aot 1,570 
COT Dili eels Eg sed eas. Ose heyhey Pee, eee 667 
1 SDA PE DCOXD eter ee I eee eee Eee cee SEL ee oe 842 

Totalaments | 20h) Son Soiteduer Neel pail wh ey oi aig Sas 10, 000 


Mr. Hunt testified that he had also asked Reed & Prince for a 
contribution, and that the allocation of the contribution was in pro- 
portion to export volume for the previous year.*° 

On April 5, 1929, Mr. Hunt cabled Mr. Van de Linde as follows: * 

Importations Swedish increasing. Our next meeting April 10. Will welcome 
any interesting news you can cable. 

Mr. Van de Linde’s reply cable stated that the Swedes had promised 
to attend the union’s May meeting. Mr. Hunt testified that the state- 
ment of increasing Swedish imports originated from gossip and not 
from custom house statistics, but that he wanted Mr. Van de Linde 
to know of increasing Swedish imports into this country. He said 
that this did not necessarily indicate concern over Swedish imports 
on his own part. The Swedes had asked him when he was in Europe, 
for a certain quota to be shipped to this country but he had refused 
to discuss such importations knowing that it was illegal to do so.* 

At the request of counsel for the association, there were introduced 
into the record the carbon copy of Mr. Hunt’s letter of December 19, 
1945, to Nettlefolds requesting information about a supposed 1907 
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agreement between Nettlefolds and the American Screw Co. to respect 
each other’s home markets, and requesting also the facts as to the 
date of the Falu purchase, and the original of Nettlefolds’ reply 
thereto dated January 10, 1946. The latter is signed by Mr. Kenneth 
S. Peacock, who writes that in his 23 years of service with Nettlefolds, 
he has never heard of any agreement with the American Screw Co. 
to respect their,mutual home markets, With respect to the Falu 
purchase, his letter reads: * 

1. The Falu Works stopped manufacturing screws towards the end of 1928. 

2. My company completed the purchase of the works in December 1928, at a 
cost of £14,888. 

3. We received a contribution towards the cost of the purchase from the Amer- 
ican Export Association in May 1929, of $10,000. 

The purchase of the Falu Works was part of the negotiations with the Swedish 
manufacturers to which I have previously referred which took place after the 
Great War; it was one of the conditions precedent to the Swedish manufacturers 
cooperating with the International Union of Wood Screw Manufacturers in re- 
gard to regularising the export trade, and the American Export Association’s 
contribution towards the cost of the purchase was an indication of their desire 
to share in the cost of establishing a satisfactory association to control the sales - 
of wood screws in the export trade. 

Concluding the investigation under paragraph 1 (a) of the bill of 
particulars, Mr. Hunt testified that the $10,000 contribution toward 
purchase of the Swedish Falu Works was made solely for the purpose 
of engendering good will among the continental makers and Nettle- 
folds. The contribution had no connection with the fact that imports 
of Swedish screws into the United States in the years 1928 and 1929 
not only formed the greater bulk of wood screw imports but were in- 
creasingly precipitately, he said, for the following reasons: 

First, he could not possibly, in January 1929, know the extent of 
Swedish imports for 1928 or 1929. 

Second, he had never seen a Falu screw nor heard of the Falu 
Works. 

Third, the contribution idea was a suggestion of Mr. Van de Linde 
which Hunt adopted as he thought it would show the Europeans that 
the Americans were serious in doing “something which was going 
to make it easier for them to form the union.” 

Fourth, there was no way he could have learned of the increased 
imports of Swedish screws. 

Fifth, the contribution was made after the Falu Works had been 
purchased and closed by Nettlefolds. 


*% Exhibit 34, 35. 
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He concluded : * 


Whether we made a contribution or not, it was an established fact that the 
alu Works would not be making any screws. I cannot make it any more plain 
or any more straightforward that the purpose of making that contribution was 
‘as a result of the Americans’ intention to cooperate as far as they could with 
tthe Union if it were formed. 


WI. AGREEMENT WITH INTERNATIONAL UNION OF *WOOD SCREW 
MANUFACTURERS 


A. Proceedings 


A further subject of investigation is the specification in the bill of 
particulars as paragraph 1 (b) that the association entered into an 
agreement with the International Union of Wood Screw Manufac- 
turers— 


to divide and limit export markets, to limit United States export volume, and 
to prevent exports from foreign sources to the United States. 


B. Background 


The facts adduced under the preceding chapter V, “Contribution 
toward purchase of Falu Works, Sweden,” emphasized the intention 
of continental screw makers to revive the International Union of Wood 
Screw Manufacturers (hereafter called the “union”). <A basic tenet 
of that group, mutual respect for home markets of manufacturers, was 
being disintegrated by virtue of the presence of excess productive ca- 
‘pacity in Sweden in the form of five wood screw manufacturers. Two 
-of these were large operators, Stenman and Uddeholms. Three were 
relatively small operators and one by one were absorbed by being pur- 
chased outright by Stenman, by Uddeholms, and by Nettlefolds. The 
Jatter purchased the Falu Works, and it will be recalled from exhibit 
35, a Nettlefolds officer wrote that the purchase “was one of the con- 
ditions precedent to the Swedish manufacturers cooperating with the 
International Union of Wood Screw Manufacturers in regard to regu- 
Jarising the export trade.” 


C. Negotiations 


Mr. Henry Van de Linde, controller of the union, wrote Mr. Hunt 
on August 8, 1929, about matters coming up for discussion at a pro- 
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posed October meeting of the union, writing in the second. fourth. 
fifth, and seventh paragraphs: @ 


Yesterday I had a long talk with Mr. Peacock on the Swedish question and 
- wired you as follows: 

“Your letter received. Please consult Mr. Thurston and cable me whether 
your group agree in principle te two points mentioned in Mr. Peacock’s letter 
te Mr. Thurston of May 22. Important that negotiations should not lapse. All 
questions of detail can be discussed at meeting to be held about October. 
Writing” 

‘The only two points that really matter are these: 

(1) Will the American makers agree in principle to allow the Swedish makers 
to sll a certain number of screws into America, where they claim to have an 
acquired position? I think personally it would be a very sound idea to admit 
their proposal at any rate as a debating or arguing point. 

(2) Will the American makers send a delegate to a meeting to be held in Eu- 
rope in October, furnished with full particulars in order to arrange a quantum 
for the American group in the world’s export sales? 

These two points are the only essential ones, as all the others fall entirely into 
the category of details. 

I certainiy think there is every chance of a revised price list being adopted for 
Use throughout the export markets. I am sure this is the wish of all the makers 
with whom I have come in contact. 

The Peacock letter of May 22, 1929, to Mr. Thurston referred to in 
the cable quotation in the foregoing exhibit, has never been found. Ex- 
planation was sought also of the phrase “allow the Swedish makers to 
sell screws into America.” to which Mr. Hunt replied that there was 
no way in which Americans could keep them out. Swedish imports to 
the United States at the date of this letter were in greater volume than 
those of any other national. This situation prevailed in all markets.“ 

Tn his letter of August 9, 1929, and cable of August 14, 1929, to Mr. 
Van de Linde, Mr. Hunt referred to negotiations with Reed & Prince, 
the cable reading as follows: 

Export Association including Reed and Prince agree in principle with Mr. Pea- 
tock’s letter May 27. but cannot legally negotiate with regard to importations 
into United States. Further progress depends on successful negotiations regard- 
ing American exports to Great Britain. 

‘He defined “negotiations” as “trying to get Reed & Prince to join 
the association,” and stated that he could not locate or recall Mr. Pea- 
cock’s letter of May 27, which differed from Peacock’s letter of May 
22,1929. Mr. Hunt defined “American exports to Great Britain” as 


* Exhibit 26—-A. B.C. 
= Transcript 60, 61, 62. 62. 
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constituting those of the Reed & Prince, Corbin, and Eagle Lock com- 
panies. He then explained the negotiations in testimony as follows: * 


Q. I want to know how far you used your influence. If it is a question of 
bringing two people together that is one thing, but if it is bringing them together 
for the purpose of keeping Nettlefolds from upsetting the applecart all over the 
world, as you testified they were able to do, that is another thing. 

A. That is the point. I have always maintained that if we were going to have 
any reasonable export business we must cooperate with Nettlefolds, and we could 
not get Nettlefolds to cooperate with us when their whole market was being con- 
tinually upset by American importations, and I have spent the greater part of 
those years trying to convince the American makers that were exporting to Great 
Britain, that it was poor business. 

Q. Cooperation then meant American makers should stay out of Great Britain 
or at least sell at British terms in Great Britain, if they were going to sell there 
at all? 

A. Some arrangement satisfactory to the British makers. 

Q. That is what you were negotiating for or attempting to get them to nego- 
tiate for? 

A. Yes, sir. 

Q. That was your purpose and plan? 

A. Yes, sir. 

Q. As secretary of the export association you of course were interested in 
seeing as many American made screws as possible being sold abroad? 

A. Yes, sir. 

Q. At a profit? 

A. Yes. 

Q. At any rate, at the price the American markets wanted to sell them at? 

A, Yes. - 

Q. If your drive was to keep Guest, Keen & Nettlefolds from being annoyed 
in their home market, that might mean that the American makers, if they 
carried out your suggestion, would stay out of Great Britain in whole or in 
part? 

A. It might. ~ 

Q. How would that loss be made up elsewhere? What would be the quid pro 
quo for that relaxation of effort in Great Britain? 

A. Wxport to neutral markets and better prices and presumably in greater 
quantity. 

Q. How would that be achieved? Did Guest, Keen & Nettlefolds agree to 
stay out of neutral markets and give you more space? 

A. Not necessarily. If you will look at the agreement we eventually made, 
that makes provision for it. 


The negotiations here resulted in a decision to attend the October 
1929 meeting of the union, Mr. Hunt cabling Mr. Van de Linde on 
September 12, 1929, that he and Mr. Reed would be present. 

During this interval, September—October 1929, Mr. Hunt explained 
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the export situation to Mr. D. O. Anderson, export manager for the 
National Lock Co., at that time contemplating association member- 
ship.* 

In the union discussions of October 1929 the United States was 
treated as a national market. It was the Europeans’ policy to protect 
national markets except where an importer from another nation had 
developed an acquired position. However, even though the Swedish 
manufacturers were the principal importers into the United States, 
Mr. Hunt testified that there was no discussion or agreement as to 
an acquired position in the American market.* 

The minutes of the meeting of the union held in Paris on October 
28, 29, and 30, 1929, record Mr. Hunt’s position.” 

Mr. Hunt, in the name of the American Export Association, remarked that the 
American Federal laws forbade the American makers: 

1. To concern themselves with any question relative to a control, or fixing 
a price for sales in the American home market. 

2. That these same laws allowed them to constitute the actual export 
association, which could only occupy itself with export sales, but their effec- 
tive participation as members of any form of international syndicate could 
not be hoped for. 

However, he thought that it would be possible that the two groups, the one, the 
Americans, and the other, the Huropeans, could visualize a cooperation basis 
on the export sales of the two groups during the 12 months ending 30 September 
1929. 

Mr. Hunt testified that he represented no American manufacturer 
who was exporting screws into England, and was therefore unable 
to explain the following: 

(a) Report in foregoing minutes of Mr. Reed’s statement “partici- 
pation of the firm of Reed & Prince in connection with the American 
group depended on negotiations which were to be entered into with 
the English makers.” 

(6) Statement in Mr. Van de Linde’s letter of November 6, 1929, 
to Mr. Hunt that “the English makers have discussed the question 
of American sales in England with the American representatives and 
have made considerable progress toward a friendly agreement.” 

(c) Statement in Mr. Van de Linde’s letter of November 26, 1929, 
to Mr. Hunt: “I think that Mr. Reed is now more or less in line with 
Messrs. Guest, Keen & Nettlefolds.” ** 


4 Transcript 127, 128; exhibits 42, 43. 
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The association entered into an agreement with the International 
Union of Wood Screw Manufacturers, which bears the date of Janu- 
ary 1, 1930, and was signed on behalf of the union by Henry C. Guest, 
president; P. Defize, secretary; and Gaston Japy, honorary president ; 
and on behalf of the Association by S. Foster Hunt and E. Winsor 
Reed, delegates; and G. W. Thurston, of the American Screw Co. 
The agreement in the fourteenth and last paragraph provided for 
annual self renewal in 1-year periods unless either party gave written 
notice of withdrawal 3 months prior to the expiration of a yearly 
period. Paragraphs 1, 2, 3, 4, 6, and 13 are here quoted in full and 
the remaining paragraphs are digested : ® 

1. For the purpose of this agreement it is understood that the “home market” 


of said union shall cover and include the following named countries and 
territorial subdivisions, to wit: ; 


AUStraliaes Sareea Ss Australia. 

ANS (Tia eet Se our? Be Austria. 

Bele 2220) surio i 5 Belgium, Belgian Congo, and Luxemburg. 

Czechoslovakia________. (‘zechoslovakia. 

Denmark ee: Vly Wp ss Denmark, the Faroe Islands, Iceland and colonies 
in Greenland. 

Breland sous Sass 2s Great Britain and Ireland (including Free 
State). 

AM CO me ee ee ee France, Algeria, Tunis, Indochina, and Mada- 
gascar and Senegal. 

Germany 22 Germany. 

Eun ganyen. oe Hungary. 

tall yg ete bee Italy, Tripoli, Cyrenaique and Massaua, Somaly. 

Bithvamias sss. yt a Lithuania, Latvia, and Estonia. 

Poland. ee Poland. 

Sweden= = — saan ee Sweden. 

Switzerlandt]2" == Se Switzerland. 


2. For the purposes of this agreement it is understood that the “home market” 
of said association shall cover and include the following-named countries and 
territorial subdivisions, to wit: The United States of America, including the 
territories thereof, the District of Columbia, and the insular possessions or other 
noncontiguous jurisdictions of said United States. 

3. For the purposes of this agreement it is understood that the “export market” 
shall consist of all territory of the world other than the territorial subdivisions 
falling within the home markets as hereinbefore described. 


4° Exhibits 49—A, D. 
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4. During the continuance of this agreement the aggregate sales of wood screws: 
into the export market by the members of the parties hereto shall be allotted and. 
Shared as follows, to wit: 

526 percent 


Magth@)1iie ts de Fee el peer tee cpt ene Ah S25 
%. 8474 percent 


LG: tne: ASSOC hlON== awe ae te kA bee al’ 


6. Should the sales of either party hereto into the export market during any 3: 
months ending March 31, June 30, September 30, or December 31, exceed the per- 
centage hereinbefore allotted to it, its members must reduce their offers or increase: 
their prices into the export market until the agreed percentage ratio between. 
the parties hereto is reestablished. 

13. It is expressly understood that nothing contained herein shall impose- 
any obligation on the association or any member thereof, that is, or may be, im 
contravention of any of the restrictive trade laws of the United States, but on 
the other hand it is the intent of the association to bind itself to the objects andi 
purposes of this agreement to the fullest extent permissible by the provisions of 
the said laws. 

_ The commodity wood screws is defined in paragraph 5,. Paragraphs. 
7-12 provide for the appointment by both parties of an “international: 
supervisory committee,” provisions for its office, meetings, and estab-- 
lishment of procedure for carrying out the agreement. 

Mr. Hunt testified with respect to this agreement that « 

(a) No American manufacturer ever shipped to the national mar-. 
kets set forth in paragraph 1 for the reason that prices in those 
markets were below the American cost of production, and. therefore: 
there was no agreement for a share of the business in those home: 
markets. 

(6)He knew of no agreements between the Reed & Prince and. 
Eagle Lock companies and Nettlefolds preceding the union agreement.. 

(c) He knew of no agreement by any American maker with Net- 
tlefolds acting on behalf of Stenman, the Swedish manufacturer. 

(d) The 17.8474 percent American quota of exports. was reached: 
on the basis of an acquired position in export markets. for either the 
year of 1929 or for an average of three years. 

(e) And that the agreement remained in effect until December 31,. 
1931, when Nettlefolds withdrew and the Union collapsed. 

The agreement, though dated January 1, 1930, Mr. Hunt stated, was: 
not actually executed until probably September 1930, as appears from: 
references to “draft of agreement” in letters of Mr: Thurston, Mr. 
Reed, Mr. Hunt, and the minutes of association meeting of April 3). 
1930. 


50 Transcript 82, 83, 84. 
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The minutes of association meeting held April 16, 1930, record the 
association’s invitation to Reed & Prince Manufacturing Company to 
join following receipt of that company’s suggestion to allocate export 
quotas on the basis of American export volume for the three years. 
1927, 1928, and 1929.” 

A photostat of a copy of the union bylaws, in effect during the years 
1930-1931, procured from Mr. Hunt’s files, appears in the record as 
exhibit 62 A to U. Mr. Hunt testified that he took no part in their 
preparation or adoption, and so far as he knew no representative of 
the association did so. The bylaws, in paragraph 5, define markets as 
follows: 

(a) Nationals—(A) The following nations have a monopoly of their markets 
[listing the 14 nations specified in par. 1 of the agreement]. 

(c) Neutrals.—All the other markets not contained in the above list except the 
United States of America are open to all the members and are hereafter desig- 
nated as neutral markets. 

While denying that the association had any part in the effectuation 
of these bylaws, Mr. Hunt conceded that the foregoing provision might 
justify the impression that the United States was supposed to be a home 
market and the Europeans were supposed to stay out of it. 

Paragraph 8, entitled “Regulations of sales upon neutral markets” 
grants members an increase in the percentage of their export quota 
to the extent of any decline in volume of their home market sales below: 
80 percent of normal home market sales in a 6-month period. 

Paragraph 8 further requires increase of price at the end of 3 months 
and cessation of sales at the end of 6 months, whenever for the 3- and 
6-month periods, sales on the neutral markets exceed 5 percent of the 
allowed quota. 

Mr. Hunt believes that members of the union adhered to this provi- 
sion and when they over-sold their quota in a given market, they raised 
their prices or stopped selling to such market.*4 


EL. Operations under the union agreement 


Mr. Hunt and Mr. Reed served as association representatives on the 
supervisory committee created by the agreement, but Mr. Hunt does 
not recall whether the committee established the export discounts, of 
which those announced for February and March 1930 appear in the 


2 Exhibits 69, T0—A, B. 
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record. During the life of the agreement, Mr. Hunt furnished the 
union controller with export sales statistics.°° 

.. Exhibits 50 to 61 B consist of correspondence relating to presenta- 
tion of statistics showing wood-screw export volume by association 
members during the years 1928, 1929, 1930, and 1931 to the “National” 
markets named in paragraph 1 of the agreement. Available account- 
ing records do not. permit satisfactory statistics. The Corbin Screw 
Co.’s volume (exhibit 51 B) showed a range from $15,000 in 1928 to 
$2,000 in 19381, and included sales of locks and speedometers. Bridge- 
port Screw Co. could only report “very little.” The Parker Co. replied 
that it had no records for that period. The American Screw Co. 
records disclosed sales only to France, of 10,500 gross in 1930, and 3,500 
gross in 1931. Reed & Prince Manufacturing Co. sold only to two of 
the nations listed: To Australia, $1,666 in 1928 to $60 in 1931; to 
Scotland, $153,132 in 1928 to $73,883 in 1931. 

In April 1930 Mr. Defize, controller of the union, requested of the 
association secretary the names of American screw machine manu- 
facturers. Mr. Hunt furnished the information, writing, in part, as 
follows: 


The three manufacturers to whom I refer are as follows: 


Firm Rating 
Asa. 'S., Cook.Co., Hartford, Connavss2s esa a! 2 $50,000/75,000. (second) 
H. P. Townsend Manufacturing Co., Hartford, Conn_______ 5,000/10,000 (fourth) 
B. J. Manville Machine Co., Waterbury, Conn_-__--__-__- 800,000/500,000 (first) 


I understand that the following firms have offered to supply machines to the 

makers in this country but I have no knowledge of their ever having sold any. 
Hmil Mayer (Holzschraubenfabrik), Aftersteg, Baden. 
Malmadie & Co., Dusseldorf. 
Friedrich Leinske, Coln-Braunsfeld. 

There are so many ideal [idle] screw machines in this country at the present 
time that it would seem almost impossible that the screw machine makers could 
hope to sell other machinery for some time to come but there, of course, is always 
the danger that you speak of that the machines builders may induce innocent 
people to enter the business. 


Mr. Hunt explained that it was the European practice to control 
production by purchase of screw machine makers. He also testified 


that the problem was equally troublesome in the United States, since 


he recalled discussions going back to 1880 or 1890 on whether it would 
not pay to buy up wood screw machine makers. Such action would 
prevent inducing the entry of innocent people into the business. In 


5 Transcript 89; exhibits 63—A, B, 64—A, B. 
56 Transcript 92: exhibit 65—A, B, 66—A-F, 
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addition, the fact of added competition was something to worry 
about.” 

Mr. Van de Linde issued a circular to union members in 1930 in 
which, with reference to the subject of screw machinery manufactur- 
ers, he wrote: 

The American screw makers have several times considered some means of 
suppressing this peril to their business, but there seems to be none, other than 
the purchase of the three concerns. It is doubtful whether this would be possible, 
and it is doubtful, too, whether it would be wise, if possible. What the cost of 
purchase might be, is of course impossible to judge, but the invested capital in 
the three is probably not less than $600,000. 

Several European builders of wood screw machinery, notably: Emil Mayer, 
Aftersteg, Baden; Malmadie & Co., Dusseldorf; Friedrich Leinske, Coln-Brauns- 
feld; have made more or less effort to sell their machinery in the United States, 
though, so far as we are informed, as yet without success.™ 

Ata later date, September 29, 1936, Mr. Hunt had occasion to trans- 
mit to Nettlefolds an inquiry for a wood-screw making machine which 
he had received from a person in Australia—Nettlefolds’ market. In 
explaining his concern for Nettlefolds, his testimony reads as fol- 
lows: *° 

Q. Why should it embarrass you if he bought screw machinery in 
America and moved it to Australia? That was Nettlefolds’ worry. 

A. Yes. That might also be our worry. 

Q. You meant to indicate that Guest, Keen & Nettlefolds would take 
price reprisals in neutral markets against you if some unknown per- 
son happened to buy wood-screw machinery in the United States? 

A. No. Pardon me. Supposing you had a lot of idle machines, as 
you know there were in this country. The question of whether we 
should turn some of those machines into money at the expense of Net- 
tiefolds might have been embarrassing, particularly when if we didn’t 
do it somebody else might. 

Q. What was embarrassing to you was having somebody come 
around looking for machinery with cash money and your being be- 
tween the devil of selling to him and the blue sea of irritating Nettle- 
folds by selling to him? Is that the situation? 

A. That expresses it better than I am able to. 

The European policy with respect to screw-machinery makers is 
illustrated in the following excerpt of union-meeting notes, issued 
just before May 12, 1931, whose authorship was not known to Mr. 
Hunt.®° 

5 Transcript 96, 97, 98; exhibits 72-A, B, 73—A, B, C. 

6 Hxhibit 75-A-C. 
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Manufacturers of wood-screw machines: Messrs. Fissene & Bechert are au- 
thorized to deal in the name of the union with the firm Kayser of Nurnberg 
on the following basis: 

The firm Kayser will not furnish any longer any machine to manufacturers 
outside of the union. In exchange of this the union will purchase per month 
from 10 to 12 machines during a period of time to be fixed by the union. The 
machines in this manner purchased will be placed at the disposal of the mem- 
bers of the union at one-half price. The purchasers of these machines will 
then destroy in their works an equal number of old machines. 

To cover this expense there will be made a levy of funds proportionate to the 
total sales of each manufacturer. 


The photostat-of a copy of the union controller’s report dated 
November 10, 1930, found in Mr. Hunt’s files, appears in the record 
as exhibits 85 A-K. The union policy governing home markets 
appears on page 3 of the report, being example 85-C, reading: 

The union concerns itself firstly, with the protection of national markets 
and, secondly, with the allocation of export markets in a proportion agreed 
upon. I think it can be safely said that the first principle has been an un- 
qualified success, every member having most faithfully observed the rule that 
home markets are for the home maker except under particular national agree- 
ments. 

Mr. Hunt testified positively that the association made no national 
market agreements; never paid any dues to the union, and partici- 
pated only in the allocation of ail export markets by taking its agreed 
proportion. 

The association sought to adhere to export prices fixed for so- 
called “neutral” markets by the union. Ina letter dated July 5, 1930, 
Mr. Van de Linde complained of low quotations in Brazil and the West 
Indies by the American Screw Co. and Reed & Prince Manufacturing 
Co., writing further : * 

I am quite sure that you are aware that the statutes of the international 
union lay down that members shall quote in neutral markets from the follow- 
ing lists: 

French, English, New German of the Verkaufstelle, and the Swedish list. 

Is it not possible for you to regulate this position and see that your makers, 
if they have not already done so, sell only in neutral markets from these lists. 
For your convenience I am enclosing you a copy of the English, German, and 
Swedish list. Perhaps if you do cable me in connection with the French ques- 
tion you would also cable me in this respect too, saying that you agree for your 


members to sell only from these lists. 
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Association members when quoting from one of the lists could con- 
vert to the American dollar basis. This appears from the union con- 
troller’s report for September 2, 1930, reading: 


The Americans in certain markets sell from a dollar list which is based on 
Nettlefolds’ list converted to dollars at 4.80. This gives a slight benefit to 
the Americans, although this is offset by their quoting a lower discount. 


Association adherence to the union price lists further appears in 
the latter portion of the year 1930. Mr. Van de Linde, in a letter 
to Mr. Hunt, dated November 4, 1930, wrote: ve 18) 


It was certainly a bombshell that Reed & Prince had suddenly changed their 
discounts for China and Japan and I have since wired you as under: 

“Action of Reed in not reducing discounts generally imperilling re-forma- 
tion union (stop) In-view your oversold position consider necessary for whole 
your Association quote higher prices. Please cable your decision.” 

Your reply reading as follows: 

“Hffective today association quotes iron 70-percent all markets. except where 
quoting 6714 percent. See list sent August 8 Reed asks if desirable he attend 
November meeting Paris cable.” 
was exceedingly helpful to me as I was having such awful trouble with our 
Swedish friends.” 


Mr. Reed, on November 7, 1930, wrote Mr. Van de Linde: * 


With regard to the relative position of the American association as com- 
pared with the international union, it is noted that on the basis of the first 
9 months sales in the year 1980 the American section appears oversold in the 
amount of 648,000 gross in a total sales of both the union and American associa- 
tion of aproximately 18,000,000 gross. This amount of oversales on the part 
of the American association constitutes 3.6 percent of the total sales, which, 
according to the equilibrium agreement, should have heen made by the inter- 
national union members. From our point of view we consider this amount of 
oversales rather small as compared with the total, and were it not for the fact 
that business is so generally quiet it hardly seems that much comment should 
be aroused. In view of these oversales, however, the American section has 
revised their prices in acordance with the price sheet enclosed herein. 


Mr. Hunt, on the same date and subject matter, wrote Mr. Van de 
Linde twice, a paragraph from each letter being here set forth :* 


At the meeting in New York on the 29th of October everyone but Mr. Reed 
agreed that we should raise our price immediately in view of being so much over- 
sold. We tried to get Mr. Reed to agree to the discount of 69 for iron but he 
would not. On the 31st of October he agreed to make the price 70 and all 
members of the association agreed to that and that discount was put into effect 
on the 31st as I have already advised you. Mr. Reed is very strongly of the 
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opinion as he will no doubt write you that economic conditions do not warrant an 
increase in price as suggested at the committee meeting. 

In view of the Americans having recently decreased their discount on iron and 
the fact as you advised us by cable that Nettlefolds are doing the same it seems 
to me that it would be unfortunate for the union to decrease their discount on 
iron on the 18th of November. This would mean that we would probably have to 
again decrease our discount owing to our oversold condition and it seems undesir- 
able to have to change discounts again so soon. 

A union meeting was held in November 1930 and no change was 
made in the price of iron screws, Mr. Van de Linde writing Mr. Hunt 
on November 21, 1930, that “the question of further raising prices 
above the 70 percent for oversold members * * * was thought to 
be very unwise in face of the present conditions of trade, as the buying 
power of the trade seems to be so very low at the moment and any 
higher prices than those quoted by the union now would react against 
us in the reduction of the total uptake of the world.” It was also 
decided at this meeting to levy no penalties against members oversold 
in 1930.%7 

As indicated in the foregoing exhibits, the association members had 
oversold the quota of export trade in the neutral markets allotted to 
them. The extent of this variance appears from a chart found in 
Mr. Hunt’s files, of which a photostat is in evidence as exhibit 76. This 
discloses total gross sales of 24,609,123 by union and association makers 
for the 14-month period, January 1, 1930, to February 28, 1931, divided 
respectively, 19,835,471 and 4,773,652 gross. The association share of 
this on the basis of the agreed 17.8474 percent allotment should have 
been 4,392,089 gross. Association oversales therefore amounted to 
381,563 gross on March 1, 1931. Although the union issued new price 
lists on February 11, 1931,° association members, having tried a price 
increase, resorted to a method of reducing sales. Mr. Hunt testified 
that the association had a free hand in correcting the oversold position, 
and undertook to see that its export sales did not exceed the 17.8474 
percentage fixed in the union agreement. American exports, he testi- 
fied, bore a higher percentage of total exports of the world in 1930 and 
1931 than in the base period for which the 17.8474 percent figure was 
determined, because of better quality and certain actions on the part 
of the Europeans.” Pursuant to this plan Mr. Hunt “did everything 
he could to get the members to reduce their shipments until we could 

* Hxhibit 86-C, D. 
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get in equilibrium.” On February 17, 1931, he wrote to Mr. Reed as 
follows: ”° 

If you will refer to the agreement between the association and the union, you 
will find that we have agreed to either reduce our offers or increase our prices 
if we are oversold. In view of our oversold position, the union has every right 
to ask us to quote higher prices at this time but in view of our arguments with 
them by cable, Mr. Van de Linde has induced them to agree to our quoting the 
same discounts that they do but has asked us in order to obtain equilibrium that 
we keep our sales down for the next 2 months to approximately 150,000 gross 
per month. ‘This seemed reasonable to the members at the meeting and I under- 
stood over the telephone that it was agreeable to you. We have not limited 
the amount of business to be accepted during the month but merely the amount of 
shipments. 


Mr. Reed replied the following day, writing: 


Referring to your letter of February 17, 1931, relative to the maximum 
quantity of shipments by the association not to exceed 150,000 gross per month 
for February and March, I feel reasonably sure that we will be within our 
quota of that amount. If, however, it is found that the total shipments of the 
association are in excess of that figure, it probably would be possible to extend 
those shipments into succeeding months. 

Mr. Hunt testified that he did not approve of a price reduction in 
early 1931, and in a second letter to Mr. Reed, dated February 17, 
1931, he wrote that he considered Reed & Prince Manufacturing Co.’s 
quotation of a 72 percent discount to Japan “a breach of faith toward 
the association.” "? Likewise, in correspondence with the Bridgeport 
Screw Co., who insisted on meeting the Europeans’ lower quotations, 
he counselled against a price reduction, though these efforts did not 
correct the association’s oversold position, which continued through- 
out 1931.7* 

Mr. Reed and Mr. Hunt attended the union meeting held in London 
on May 12 and 18, 1931. <A photostat of a copy of the minutes of this 
meeting found in Mr. Hunt’s files is in evidence as exhibit 96 A-F. 
It appears that the union at this time was concerned with its oversold 
members and the meeting authorized undersold members to decrease 
prices by allowing additional discounts up to 214 and 5 percent, and 
likewise decided on a plan for oversold members to pay to undersold 
members a sum of £6 per 1,000 gross in lieu of the £10 oversales 
penalty assessable at the end of the year. 

7 Transcript 111; exhibit 90. 
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Mr. Hunt has no recollection of what assistance was contemplated 
in connection with the following statement in the minutes: “4 

Mr. Alden Reed, representing the American Screw Association, informed the 
members of the union that he would make an investigation as to the position of 
the manufacture of wood-screw machines in America and that he would do 
everything in his power in order to assist the union in connection with the firm 
Asa Cook. 

A photostat of a copy of the minutes of “second meeting of the inter- 
national supervisory committee,” held in London May 20, 1931, found 
in Mr. Hunt’s files, is in evidence as exhibit 97 A-B. These record 
the adoption, on Mr. Alden Reed’s motion, of the Continental Screw 
Co. of New Bedford, Mass., as an “adherent to the agreement” between 
the union and the association. Likewise is recorded price action to 
restore equilibrium in export trade sales, as follows: 

(b) Acting under clause 9 of the agreement the committee formally fixed the 
price for the export market in accordance with the resolutions of the international 
union and the agreement of the association. 

The resolutions referred to were recorded in the process-verbal of the meet- 
ings of the international union and were as follows: 


Iron Brass 
November 18 and 19, 1930: (percent) (percent) 
Horsoversold wempersi2.225 9) =e ee a Fs 70 50 
HMOTATINGCLSO Mp INO DOTS 5 Fo. tore oh 75 57144 and 60 
Hor nora members. — ae See 72. 55 
February 10 and 11, 1931: 
LEENSSV Ges gee os et SS ee et ee ee ees 70 621% 


May 12, 13, and 14, 1931: 

Members undersold during a period of 2 months ending July 15, 1931, to 
allow a benefication of 214 to 5 percent on the net for orders taken by them 
for the markets of India and Japan. 

The union, as heretofore noted, collapsed with the withdrawal on 
December 31, 1931, of Nettlefolds. The principal difficulty during the 
last year of its existence was the matter of compensation to undersold 
members. The Americans continued to be oversold, and association 
members at a meeting held October 14, 1931, voted to restrict their 
sales in the last three 1931 months to 200,000 gross per month.” Mr. 
K. S. Peacock of Nettlefolds, in letters to Mr. Hunt dated July 28, 
August 7, 17, 18, September 14, 28, and October 28, 1931,” urged that 
the association, having failed to establish equilibrium by increased 
prices and by reduced sales volume, make a cash payment to compen- 

1 Transcript 114 ; exhibit 96—D. 
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sate undersold members of the union. His August 17, 1931, letter con- 
tains the remark that “it will be a great pity, after all the work that 
has been done, if the arrangement does break down to free competi- 
tion,” and his letter of October 28, 1931, concludes: 


I am quite certain that it is impossible for contact to be continued for any 
further period unless the Export Screw Association are willing to say that if 
they are unable to keep their promise in regard to regulation of sales, they will 
compensate the makers from whom they have taken business by cash payment. 


Mr. Van de Linde wrote Mr. Hunt in the same vein, on February 1 
and March 8, 1982, stating that he was besieged by the clamor of under- 
sold union members for compensation, reporting the final oversold 
position of the association for 1931 at 566,711 gross, and requested a 
cash payment for these oversales.” 

Mr. Hunt replied to Mr. Van de Linde’s requests as follows (on 
February 23, 1932) :” 


The question of compensation as suggested by you was given most careful 
consideration and referred to our counsel, who has again advised us that we may 
not legally participate in such an arrangement. From the very start of our 
agreement with the union we have made it clear that we could not make or 
receive any such pay-over. 

The American group have cooperated to the best of their ability with the 
union and have adopted suggestions with regard to sales and prices made by 
the union and its controller. On February 4 you requested us to limit our sales 
for February and March to 150,000 gross each month. Our total sales for the 
2 months were 241,432 gross. In November 1980 and in May 1931 we agreed to 
substantial price differentials and in July 1931 we raised our prices as agreed 
with you in London. In September 1931 you suggested that we limit our sales 
for the last 8 months of the year to 200,000 gross per month. Our total sales for 
the last 3 months were 377,402 gross. 


And in his reply of April 14, 1932, Mr. Hunt wrote: 


I am in receipt of your letter of March 24 and regret that you have read into 
my letter of the 23d of February that the American makers are willing to pay 
compensation but are only deterred by the illegality of such procedure. If I laid 
stress on the legal point of view it was to convince you that such compensation 
is impossible and in reply to your friendly question I want’to say that there is 
no hope of cash compensation from the American makers. 

I am in constant touch with all the American makers interested in export atta 
can assure you that when the Huropeans are ready to cooperate the Americans 
will be glad to do their part. 


Attempts to revive the union were made in 1933. Following an 
April meeting of European makers in Paris, Mr. Henry C. Guest of 
7 Hxhibits 108, 109, 111. 
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Nettlefolds, on May 23, 1933, wrote Mr. Hunt, suggesting that export 
quotas were contemplated on the average export volume for the years 
1929, 1930, 1931, and 1932, and saying further : *° 


I have reviewed the facts briefly above, and having done so, this letter is 
designed to ascertain from you whether the interest of the American Export 
Serew Association is not mainly centered in the desire to keep the market in 
the United States free from European imports, and secondly to ascertain 
whether you might not be willing to accept a comparatively small quantum 
in neutral export markets in return for a guarantee of inviolability of your 
market from Huropean imports. 

It is suggested for your consideration that the safeguarding of home markets 
should be the primary basis of an international union and that the allocation 
of quantums in the neutral export market should be secondary to this primary 
fact. 


Replying to this letter on June 8, 1933, Mr. Hunt commented on the 
decline of American exports in 1932 and wrote: “You may be assured 
that the American manufacturers will view the situation with intelli- 
gence and with a spirit of cooperation as soon as the Europeans have 
a definite proposal to make and there is any indication of stability with 
regard to future conditions.” He did not, however, make any reference 
to Mr. Guest’s statement above quoted about concern over the American 
home market. He explained this omission with testimony that Mr. 
Guest was a director and not a managing officer; that Mr. Guest 
probably got such idea from Mr. Van de Linde; and expressed his 
own attitude thus: * 

In line with my carefully pursued policy I have never been willing, as far as 
my intentions went anyway, to discuss the question of imports into America. 

In the course of these negotiations, Mr. Hunt did discuss imports 
into the United States, as appears from the following testimony: ® 


Q. Mr. Hunt, in writing to Mr. Van de Linde under date of June 24, 1935, you 
state: 

“You can surely count on our cooperation for the improvement of conditions 
throughout the world in this industry providing for mutual respect of national 
markets and the discontinuance of unlimited price cutting.” 

You were there assuring Mr. Van de Linde that the association would cooperate 
with him in his policy of each maker respecting the national markets of the 
others? 

A. It rather looks as if I must have been, if that is what I said. The union did 
not exist. We had no agreement with them, and they were trying hard to re- 
vivify the union, and in 1935 there was absolutely no ghost of a chance of our 
sending anything to their markets, and I presume I wrote that letter in that 


frame of mind. 
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On an earlier occasion, in September 1931, Mr. Hunt in his memo 
of a conversation with Uddeholms’ representative, Lofberg, wrote: * 

In August Mr. Dietrichs wrote that they had received an inquiry from their 
former customer in Los Angeles and although they had declined to quote he 
asked Mr. Lofberg what effect it would have upon the Americans if he took some 
business in the United States. 

A recent letter just received was of the same tenor and stated that they had 
been asked to quote by the Berlin office of Sears, Roebuck. Mr. Lofberg agreed 
to write Mr. Dietrichs that sales to anyone in America would be viewed by the 
Americans as a very unfriendly act, and would greatly upset Uddeholms’ steel 
business. ; 

Mr. Hunt identified Mr. Dietrichs as manager of Uddeholms’ screw 
department. He testified that the statement of viewing screw sales 
by Uddeholms as an unfriendly act was made in his capacity as an 
officer of the American Screw Co. whose policy is not to buy steel from 
a competitor.* 

The opinion of the association’s then chairman, Mr. H. B. Plumb, 
on the American export quota is expressed in his letter of December 
9, 1933, to Mr. Hunt: * 

The fact that the American makers had to hold back all the time in the former 
union to avoid overselling seems to us to show that the American allotment 
in the former union was lower than it was reasonable to ask them to accept. 

At the conclusion of investigation of the union agreement, respond- 
ents’ counsel were invited to suggest any additional information. Mr. 
Hunt in response thereto testified that the association’s oversold posi- 
tion resulted from a shrinkage of the over-all market. Members may 
have been selling less volume—“it is equally true that what sales were 
being made at that time were at much better prices than they were 
before we had that agreement with the union.” During the period 
of the union agreement, with price competition eliminated, the Ameri- 
can makers’ products were sufficiently superior in quality to get a 
competitive edge at equal prices.®* 

Mr. Alden Reed, of Reed & Prince Manufacturing Co., testified that 
his company had been exporting wood screws to England since 1911 
to an extent of about one-third of their total export volume; that 
their English agent was the firm of Buchanan & Wilson; and that at 
the time he attended the union’s Paris meeting in October 1929 he 
informed Mr. Peacock of Nettlefolds that Buchanan & Wilson would 
have to be parties to any arrangement involving Reed & Prince sales in 

® Hxhibit 118. 
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England if one could be made. At this time, Reed & Prince and the 
Swedish sales in England were important enough for Nettlefolds to 
“want to stop it” and prices were so low that Reed & Prince “told 
Buchanan & Wilson that prices were as low as we could make them.” & 
Mr. Reed testified that while he never saw the agreement Buchanan & 
Wilson made with Nettlefolds, he could “take oath that they did.” 
This was during 1929 and the agreement ran for a year and a half or 
2 years covering price and quota of sales. The agreement did not 
restrict Buchanan & Wilson’s purchases from Reed & Prince, for that 
business increased.* 

Mr. Reed testified that he was present at union meeting held in Paris 
October 28, 29, 30, 1929, and that the reference to “negotiations with 
English makers” referred to in exhibit 46-J, minutes of the Paris 
meeting, meant the Buchanan & Wilson agreement above described, 
and that he alone was the American representative referred to in Mr. 
Van de Linde’s letter of November 6, 1929, as discussing American 
sales in England.*® He further testified that Mr. Van de Linde’s 
statement to Mr. Hunt in the letter dated November 26, 1929 (exhibit 
48), that “Mr. Reed is now more or less in line with Guest, Keen & 
Nettlefolds” was a supposition by Van de Linde, for Buchanan & Wil- 
son alone were negotiating with Nettlefolds and were not in fact “in 
line” on November 26, 1929.° His company’s exports to England 
stopped in the third quarter of 1931 when the Board of Trade placed 
a tariff on wood screws, amounting to 20 percent of cost.” 

Reed & Prince Manufacturing Co., prior to 1930, sold in export to 
Latin America, United Kingdom, China, and Japan, and also shipped 
to Alaska, Puerto Rico, and the Philippines, and saw no advantage in 
joining the export association. 

Mr. Reed admitted, as related in the union minutes of May 12, 13, 
1931, meeting (exhibit 96-D), that he would ask the American associa- 
tion if they could induce anyone to buy out the firm of Asa Cook Co., 
Hartford, Conn., makers of screw machines, and “that is as far as it 
went.” His own firm makes screw machines and never had trouble 
with Asa Cook Co. or any other competitors. His firm sold screw- 
making machinery to Stenman of Sweden in 1911 or 1912. Nettlefolds 
has controlled Stenman since 1935, but have nothing to do with the 
other Swedish maker, Uddeholms.” 
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VII. PROTECTION OF HOME MARKETS 
A. Proceedings 


Investigation was conducted for evidence bearing on the specifica- 
tion in the bill of particulars numbered 1 (c) that the association en- 
tered into agreements with competing foreign screw manufacturers: 

Not to export to the home markets of foreign competing manufacturers in con- 


sideration of their undertaking not to export their screw products to the United 
States. 


B. Background 


Evidence adduced in consideration of the union agreement of Jan- 
uary 1, 1930, emphasized a cardinal policy of European screw manu- 
facturers not to interfere with each other’s home markets. Similarly, 
one of the respondent manufacturers, the American Screw Co., for 
years has maintained a friendly relation with Nettlefolds, the British 
firm, under which its officers unabashedly preached appeasement and 
advised against sales of wood screws in Nettlefolds’ United Kingdom 
territory. 

Mr. Hunt, in a letter to Mr. Thurston dated April 21, 1927, referred 
to a conversation with Mr. Lothrop, an officer of Reed & Prince Manu- 
facturing Co., and wrote: * 

He stated that they have had several personal conferences with Nettlefolds 
but have not come to any arrangement. He wanted to know if Huropean makers 
were respecting the producing markets of each other of which I assured him. 
He asked if the United States Export Association was functioning and I asked 
him just who he thought were responsible for German goods not appearing in 
the United States, certainly aot Reed & Prince. 

Mr. Hunt explained the foregoing statement as “sales talk to im- 
press Lothrop,” that the association had nothing to do with restrain- 
ing German imports, and that he knew of no German imports at the 
time.* 

Responding to a request dated July 22, 1927, from the National Lock 
Co., then a nonmember, for export prices, Mr. Hunt gave prices for 
five countries but none for England, writing : ® 


England: The export association does not advocate shipping screws to those 
countries which produce more screws than they can sell in their own market so 
we have no quotation for this market. 


8 Exhibit 119-B. 
* Transcript 148, 149, 
% Wxhibit 120. 


EXPORT SCREW ASS’N OF U. S. ET AL. 1023 
980 B. Background 


Mr. Hunt admitted to the policy quoted and testified that the as- 
sociation never fixed prices for England due to his influencing them 
that it was not “good business to ship to England.” 

In response to request for a quotation by J. Khambata Co., an Eng- 
lish importer, Mr. Hunt, as foreign sales manager for the American 
Screw Co., on March 28, 1929, replied that his company’s entire capac- 
ity was “engaged in supplying orders for our regular customers and 
we, therefore, are not in a position to offer you screws with any hope 
of making satisfactory delivery.” He testified that the company was 
then particularly busy and that he would not sell Khambata because 
he knew them as not good customers.” 

Mr. Hunt testified that it was his company’s policy to decline orders 
coming from the United Kingdom and that he endeavored to establish 
such policy for the association because “we thought it poor business 
to accept such orders.” °% 

Nettlefclds, by letter dated April 11, 1929, returned the Khambata 
correspondence, acknowledging Mr. Hunt’s transmission of it on 
March 28, 1929, and asked that he “continue to advise us of any in- 
quiries you receive from this market.” Mr. Hunt testified that it was 
his policy to refer such inquiries to Nettlefolds who occasionally re- 
ciprocated, but that the American Screw Co.’s refusal to quote in 
England was not the result of any agreement with Nettlefolds.” 

References in Mr. Van de Linde’s letter of May 28, 1929, and cabie 
of August 7, 1929, to the May 22, 1929, letter of Mr. Peacock to Mr. 
Thurston announcing “two points,” Mr. Hunt explained pertain to 
the Peacock-Thurston letter which he has been unable to locate.” 

The missing Peacock letter to Thurston was also referred to in let- 
ters written by Mr. H. B. Plumb of the Eagle Lock Co. on October 10, 
11, and November 18, 1929, to Messrs. Hunt and Thurston. These are 
in the record as exhibits 126, 7, and 8. The latter contains statistics 
showing Eagle Lock Co. screw sales to England from 1926 to 1929 at 
the annual rate of 250,000 gross. Mr. Hunt testified that the Eagle 
Lock Co. were willing to withdraw from the English market as a re- 
sult of his convincing Mr. Plumb that “it was good business to keep out 
of England”; and also that Mr. Plumb did not take up with the asso- 
ciation the question of fixing prices for Great Britain. Mr. Hunt testi- 
fied that Eagle’s English volume statistics had something to do with 
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the missing Peacock letter, but that he never used them and never 
negotiated on behalf of Mr. Plumb.” 

On November 28, 1929, Mr. K. S. Peacock of Nettlefolds wrote Mr. 
Hunt enclosing a draft of agreement which he wrote was to be the 
“basic agreement for any makers selling into this market,” and which 
he thought Mr. Reed was prepared “to give a trial.” The draft of 
agreement provides for a quota of screws permitted shipment into 
England, their resale price, the appointment of the importer’s resident 
agent, and the filing of monthly reports of shipments. Mr. Hunt 
testified that he had seen the draft; remembered that Mr. Plumb had 
sent him the volume statistics; was not sure whether “any makers” 
referred to the Swedes, or to just the Americans: Reed & Prince Manu- 
facturing Co., Eagle Lock Co., Continental Screw Co., and Corbin 
Screw Corp.; that he never had anything to do with the negotiations 
between Nettlefolds and the American makers; was not in favor of 
such agreement and has not the faintest idea whether it was ever 
executed.?” 

Mr. Thurston’s comments on the draft of agreement just described 
appear in his letter of December 17, 1929, to Mr. Hunt, as follows: 

I am of the impression that such an agreement is entirely illegal and I should 
not want to recommend any American maker’s signing it, though there might be 
an understanding by which its terms could be carried out practically without its 
formal execution.*® 

Mr. Hunt did not think there ever was any understanding or agree- 
ment without formal execution of the draft of agreement in question, 
and that Mr. Thurston did not favor such understanding because he 
always felt “we should not ship to Great Britain.” 1% 

Mr. Hunt forwarded the draft of agreement to Mr. Plumb of Eagle 
Lock Co. on December 27, 1929, writing: “I am sending you herewith 
copy of Nettlefolds’ letter of November 28, to which is attached a draft 
of agreement which they submitted to Worcester and which they 
hoped you and Worcester will sign.” He explained that he did not 
forward these papers as association secretary, but did so at Nettle- 
folds’ request and because “We have been very friendly with Nettle- 
folds.” 1°° 

By letter dated December 30, 1929, Mr. Hunt gave Mr. Van de Linde 
statistics showing United States exports of screws for the 12 months 
ending September 30, 1929, as being 9,442,103 gross, of which 2,032,553 
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were shipped to Great Britain. Mr. Hunt testified that exports to 
Japan amounted to 3,000,000 gross, with the balance divided in the 
remainder of the export market.1°% 

Mr. Plumb acknowledged receipt of Mr. Hunt’s letter of December 
27, 1929, and the proposed draft by letter dated December 31, 1929, 
reiterating his position that “Reed & Prince are to have no advantage 
over us.” *” Mr. Hunt on the 27th of December 1929, also wrote Mr. 
K. S. Peacock of Nettlefolds: “personally I rather question the legal- 
ity of an American firm signing such an agreement although I can see 
no reason why the results cannot be obtained without illegal proceed- 
ings.” He testified that his opinion of illegality stemmed from his 
reliance on Mr. Thurston’s views; and that a “satisfactory” legal 
arrangement could be effected by a maker’s limitation of his shipments 
and his own price determination or complete withdrawal from the 
English market as often said by Mr. Plumb, but that apparently the 
results were never accomplisheéd.?® 

There followed, during the first 3 days of January 1930 a passage 
of cables and letters between Messrs. Hunt, Plumb, and Nettlefolds, 
in which: Nettlefolds cabled that they had “received acceptance of 
arrangement in principle from Reed & Prince”; Hunt cabled that 
“Plumb agrees in principle”; and a confirmation by Plumb of a cabled 
transmission of statistics showing 233,808 gross screw shipments by 
Eagle Lock to England in the year ending April 30, 1929. In the 
face of these, Mr. Hunt testified that he still did not know whether the 
draft of agreement in evidence as exhibit 130 A-B was signed.?° 
Upon examining Mr. Van de Linde’s January 14, 1930, acknowledg- 
ment of receipt of export statistics, in which Mr. Van de Linde wrote 
that definite percentage would be delayed “until the final agreement is 
made in regard to the American exports into England,” Mr. Hunt 
testified that the letter does not convey anything to him “now.” **° 

Correspondence passing between Nettlefolds and Mr. Hunt dated 
January 10 and 11, 1930, involved the necessity of Hagle Lock Co. 
appointing a resident British agent, in which particular Mr. Hunt 
wrote Mr. Plumb offering his assistance. The Nettlefolds’ letter of 


the 11th also reported : 


I may say that we have been able successfully to conclude similar arrange- 
ments with all the other manufacturers selling into England on the lines of 
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the one handéd to Mr. Reed, and it is proposed that we should commence to 
cooperate as from February 1. 

Mr. Hunt testified that he still does not know the agreements re- 
ferred to; believes that they involved all makers, not only the Ameri- 
cans who were shipping to England; that he did not think these agree- 
ments prerequisite to the union-association agreement of January 1, 
1930; and that in fact he thinks the question of imports into Bagland 
was never satisfactorily adjusted.** 

The Nettlefolds’ letter of January 27, 1930, in which the second 
paragraph reads: 

The various minor points outstanding have now all been satisfactorily settled 
and we are holding a meeting of the representatives of the manufacturers Sell- 
ing into England, on Monday, February 3, at which the PHA of resale for the 
first period will be arranged. 
brought forth the admission from Mr. Hunt that the proposed draft 
of agreement (Exhibit 130 A-B) provided for fixing of resale prices 
in England, and that the fact of the meeting of representatives “would 
lead one to believe” that the provisions of the draft of agreement had 
become operative.” 


C. Netilefolds agreement with Eagle Lock and Reed & Prince Cos. 


On February 4, 1930, being the day following the meeting of rep- 
resentatives of the makers who, one “is lead to believe,” were in agree- 
ment, Nettlefolds wrote Mr. Hunt that they were finding in their 
country further quantities of Bridgeport screws and enclosed a copy 
of their Mr. K. §. Peacock’s complaint of the same date made to 
Bridgeport Screw Co., i which the second and third paragraphs 
read: 

I understand quite definitely from Mr. Foster Hunt when he attended the 
meeting of the International Union of Wood Screw Manufacturers in Paris last 
October that in future supplies of screws from any member of the American 
Export Association with the exception of Reed & Prince, and the Eagle Lock 
Co. would cease. 

The difficulty of controlling competition in this market is already severe, and 
we should much appreciate confirmation from you that no further supplies will 
be sent into the United Kingdom. 

Mr. Hunt could not remember whether or not he made the state- 
ment concerning cessation of shipments by association members, and 
explained that Nettlefolds’ letter was addressed to himself at the 
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American Screw Co. because Nettlefolds always took up any important 
American business with the American Screw." 

Nettlefolds at about this same period of time complained about the 
National Lock Co., for on February 20, 1930, Mr. Hunt, as secretary 
of the association, wrote the latter of the complaint that their screws 
were “being offered freely in the cabinet and piano trade in London.” 
National, on February 24, 1930, replied that they had been entirely 
out of the wood screw market in England since October 25, 1929, as 
was indicated in their letter to Mr. Hunt on December 11, 1929. Mr. 
Hunt testified that he knew from his earlier discussions with National 
(see footnote 45 and exhibit 42) that they were finding export busi- 
ness nonremunerative, and because of those talks he deemed it reason- 
able to take up the Nettlefolds’ complaint with them." Mr. Hunt, 
in letters to Nettlefolds dated February 20, 26, and March 19, 1930, 
informed them that the Bridgeport Screw Co. and the National Lock 
Co. would not be shipping large quantities of screws into England 
and that “you are not likely to receive any further demands from 
American manufacturers for quotas in Great Britain.” He testified 
that these were the only two American manufacturers with whom 
he took up this matter; and that the term “quotas” referred to some 
provision in the draft of agreement (exhibit 180 A—B) which he knew 
nothing about, but that there would be no further demands because 
there were “not any more people likely to ship to Great Britain.” 

Nettlefolds, not satisfied with Mr. Hunt’s letter of March 19, 1920, 
replied on April 1, 1930, writing that even though Bridgeport Screw 
Co., had shipped only 3,678 gross of screws to England in 1929, “The 
difficulty is that even when only small quantities of screws appear in a 
market it is liable to upset buyers, particularly at the present time 
when we are endeavoring to regulate the prices of all sales into Ene- 
land on a standard basis.” To this, Mr. Hunt, on April 19, 1930, re- 
plied, writing that Mr. Farrell of the Bridgeport Screw Co. “has ex- 
pressed to some of us that he was not going to sell in your market. I 
am confident, however, that he will not upset your apple cart by fur- 
ther sales for your market.” Hunt could not remember whether he 
persuaded or attempted to persuade Mr. Farrell to discontinue ship- 
ping screws to Great Britain. As to the quantity involved, he ex- 
plained that “It does not take a great amount to upset an apple cart. 
A quotation in some markets is enough to cause consternation.” “%° 
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The concluding paragraph of Mr. Hunt’s letter of April 19, 1930, 


read: 


You will be interested to know that we are making progress in getting our 
Worcester friends lined up, but it is very difficult to reconcile their views with the 
other members of the association. However, I am very hopeful that in the very 


near future, we will have everything arranged. 

Mr. Hunt explained this paragraph as referring to Reed & Prince 
Manufacturing Co., and that the difficulty involved was the fixing of 
export quota and the amendment of the association’s articles to pro- 
vide that action of the executive council be on a unanimous basis."”7 

During this interval of time, the American Screw Co. received a re- 
quest for a quotation on screws in 10,000 gross lots from the Thew, 
Partridge Co., of Liverpool, England. Mr. Hunt, on March 20, 1930, 
mailed this request to Nettlefolds, who, by letter dated April 1, 1930, 
acknowledged its receipt and expressed their appreciation. Mr. Hunt 
testified that his company refused to quote because it “considered it 
poor business to sell to that particular firm or market.” 

Mr. Van Linde, on May 23, 1930, wrote Mr. Hunt requesting vol- 
ume statistics as follows: 

1. Sales for the 12 months ending September 30, 1929, of all American Makers, 
including Reed & Prince, into neutral markets. 

2. The separate figures of sales into England of American makers selling into 
that country, for 12 months to April 30, 1930. 

The figures asked for in No. 2 are required as I am given to understand that 
the agreement made between Guest, Keen & Nettlefolds and Reed & Prince is 
based on their deliveries into England during the period mentioned above. 


Mr. Hunt testified that he did not have the figures referred to in 
No. 2; did not supply them to Mr. Van de Linde; and can’t remember 
whether he told Van de Linde to go to Reed & Prince for the in- 
formation.” 

Further mention of an agreement between Nettlefolds and American 
manufacturers appears in the photostat of a letter found in Mr. Hunt’s 
files, dated August 28, 1930, from Mr. K. S. Peacock, assistant manag- 
ing director of Nettlefolds, to Mr. George T. Kimball of the American 
Hardware Corp. (Corbin Screw Corp.), in which the third para- 
graph reads: 

The long and complicated negotiations which have been taking place in con- 


nection with the formation of the wood screw union and cooperating with your 
export association have unfortunately made it necessary for us to agree to the 
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principle of certain screws being shipped into this market from foreign producers. 
Formal agreements were entered into with the makers in question on a fixed 
quantity basis, the sales to be controlled by regular meetings held with ourselves, 
in order to maintain equilibrium. 

Mr. Hunt testified that he knew nothing about the subject matter 
of this correspondence in which Mr. Kimball replaced Reed & Prince 
with Stenman as a source of supply for his English subsidiary, Russell 
& Ewin Manufacturing Co., London; that he knows nothing about 
the formal agreements mentioned in the quoted paragraph; and that he 
knew nothing of any formal agreement by American Screw Co. with 
Nettlefolds not to ship screws in the United Kingdom.” 

In January 1931, Robert Forgan & Sons, Ltd., of St. Andrews, Scot- 
land, requested of the American Screw Co. a quotation on brass screws 
for-use in golf clubs, which request was forwarded to Nettlefolds by 
Mr. Hunt as foreign sales manager. Later in the year, the Scotch 
concern repeated the request, offering to purchase in 200 gross lots. 
Under date of September 22, 1931, Mr. Hunt forwarded the request to 
Nettlefolds, writing in the second paragraph of this letter : 

The exchange situation has proved a plausible reason for not quoting them 
but I must point out to you that the prices ruling in this country would enable 
them to purchase these screws from almost any screw dealer at advantageous 
prices in spite of the recent exchange development. 

Mr. Hunt testified that the refusal to quote was in line with the 
company’s policy as heretofore explained, and the fact that it was 
special goods was also a factor in declining the business. He knows 
that the American Screw Co. prior to 1865 or 1870 operated a factory 
in England, but he does not know of any agreement not to sell screws 
in England, which might have accompanied the sale of the English 
factory. He explained reference to the exchange situation in the 
foregoing quoted paragraph as part of his business practice of giving 
a plausible reason when declining business. He further testified that 
while export prices in this industry have generally been lower than 
domestic prices, sometimes being below cost of production, it so hap- 
pened that at the time of this incident, September 1931, domestic 
prices were in fact lower than the export prices. However, he does 
not remember any period of time when the domestic price was suffi- 
ciently lower to permit a foreign buyer to purchase screws here and 
ship them abroad." 

The photostat of a copy of a letter written on October 14, 1931, by 
the American distributors for Uddeholms of Sweden, addressed to 
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Mr. 8. 'T. Hobbs, Worcester, Mass., was found in Mr. Hunt’s files. It 


reads in part: 

On several occasions in the past we imported wood screws but found that it 
interfered with some of our cold heading die-steel customers and as we cannot 
afford to have this happen again; we are sorry we cannot submit a quotation to 


you on screws. 

Mr. Hunt does not know anything about this particular transaction 
and he knows of no agreement between American makers and Nettle- 
folds which prevented Uddeholms from selling screws in America. 
He reaffirmed his earlier statement that as a die-steel purchaser he 
would not purchase die steel from a competitor, i. e., a die-steel maker 
who also made wood screws.’” 

Mr. Lofberg, the officer of Uddeholms’ American representative, on 
November 12, 1931, wrote Mr. Hunt as follows: 

I would deeply appreciate if you would put in a good word for me with the 

American Screw so that we could possibly get some action on the matter before 
the end of the year. This would help my position a great deal as, naturally, 
Sweden is taking the attitude that the American screw makers are just “stringing 
us along” and are not serious about our steels and the only reply I can give is to 
show them some evidence of business. 
Mr. Hunt explained the assistance (which Lofberg, in a later letter 
acknowledged) as consisting in placing Mr. Lofberg in touch with the 
company’s metallurgist so that his die steel could get by the purchasing 
agent,’*? 

An office memo from Mr. Thurston to Mr. Hunt dated November 4, 
1931 (exhibit 171), reads: 

I noted in John D. Hutchison & Co.’s letter of October 9, a remark to the effect 
that our telegram to them indicated that for this year we are bound by agree- 
ment not to compete in that market. I do not know how the telegram was worded 
and realize that that significance of it may be a strained construction, but I take 
occasion to call attention to the impropriety of any indication in our negotiations 
with the trade that we are under an agreement of any kind restricting our rela- 
tions with it. 

Mr. Hunt testified that this memo referred to his refusal to quote 
Hutchison Co., Hong Kong dealers, because of the oversold American 
position under the union agreement of January 1, 1930, and that he 
evidently used language which Mr. Thurston did not approve. 

Nettlefolds, on December 24, 1981, addressed a letter to Mr. Hunt 
as an oflicer of the “American Export Screw Association,” enclosing 
copy of a notice bearing the same date which the letter stated was being 
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mailed to Eagle Lock Co., and to Reed & Prince Manufacturing Co. 
The third and fifth paragraphs of the notice read : 1% 

‘We are, therefore, writing to inform you that the existing agreement which we 
have with your company in respect to screw sales in Great Britain will terminate 
at December 31, 1931. 

We shall be glad if you will, in due course, advise us whether you consider it of 
benefit for the discussions which we have had quarterly in the past to continue, 
with the object of preventing unnecessary competition. 

Mr. Hunt testified that he knew nothing of the substance of the 
agreements terminated, and added that Mr. Peacock of Nettlefolds 
apparently treated the agreements as confidential but felt free to 
inform Mr. Hunt of their cancellation. Mr. Hunt did not reply to 
the letter and did not communicate with Eagle Lock Co. or Reed & 
Prince Manufacturing Co. He denied categorically “that the asso- 
ciation ever had anything to do with the arrangements between Kagle 
Lock and Nettlefolds or between Reed & Prince and Nettlefolds.” He 
could not explain why Mr. Peacock addressed him as an officer of the 
association, but he did think it likely, because of relations between 
his company and Nettlefolds, for Peacock to send such important 
news in the history of the screw world as the breaking of the union 
and the cancellation of different agreements.’® 

On July 20, 1932, in an interoffice memorandum to Mr. Hunt, Mr. 
Thurston, after acknowledging receipt of a Nettlefolds annual report 
which has been destroyed, wrote that “It is very evident that it 
behooves the American makers not to antagonize the Europeans and 
more especially the English if we hope to maintain the domestic 
market, let alone getting a share of the export.” Mr. Hunt explained 
that the English cost of production was about 30 percent under that 
of the Americans, and that “particularly with their Swedish subsid- 
iary, if they wanted to they could very easily put several American 
Screw manufacturers out of business.” 7 


D. Swedish manufacturers respect the U. S. market 


Mr. Hunt attended a committee meeting of the “old union” at Koln, 
Germany, on July 24, 1933, and a few days later, on the 29th wrote 
Mr. Alden Reed as follows: 


Ken Peacock said that they will stop Stenman’s west coast business if assured 
that you will stay out of Great Britain. I expect to see him again in London in 
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about a fortnight so if you care to cable me care Bankers Trust Co., Paris, on 
receipt of this letter I might fix that up. 


Mr. Hunt, in explanation of the foregoing, testified that he had 
heard of the west coast dealers, A. W. Pike and Dunham, Carrigan 
and Hayden, but did not know that they handled Stenman screws in 
1933, and was merely repeating Mr. Peacock’s message to Mr. Reed.’ 
Mr. Reed’s reply, dated August 9, 1933, reads : **° 


With regard to Peacock and his Stenman west coast business, I am not in the 
slightest interested in opening this subject with Nettlefolds again, as a letter 
written in the summer of 1931 to Peacock is still unanswered. In any event, 
under present economic conditions I most certainly would not entertain any 
agreement with these Europeans whose only object is apparently to fight their 
way into a position and then demand that position forever more. 

I have no doubt but that in the ordinary course of events the economic tide 
will favor the United States at some near or distant date and we will be in a 
position to deal with these Europeans on a more even footing. We have suc- 
ceeded in paying for their wars and giving up our export business to them, but it 
will not always be this way I hope. 


Statistics showing the volume, by gross, of wood-screw shipments 
from the Stenman Co. of Sweden to the United States, for the years 
1930 to 1945, received from the General Export Association of Sweden 
were read into the record, and are as follows :14 


DA SS pe wang eg ge a as ranges: SO; OOO" IIS4e as Sete ne eee ee 152, 000 
POSMSBE User pease Ue aks AEE Pee 102, 000 | 1985__-_____-__- ele GON eae 207, 000 
ROSQee aE Sirah Seer oe 48; 000: | 2193Cs=_ barrie. Sen Sed 80, 000 
VOSS. Se ae a EN 94,000 || T93 7-45 5. es 2 see None 


On February 20, 1934, Nettlefolds mailed to Mr. Hunt as secretary 


of the Association, a request for a quotation dated February 8, 1934, 


by Scheinert Bros., New York City, and a copy of Nettlefolds’ reply 
to Scheinert Bros., dated February 20, 1934, and reading: 


We thank you for your inquiry, but we regret to say that we are precluded 
from selling our iron and brass wood screws in your country, and we regret, 
therefore, that we are unable to quote you a price. 


Mr. Hunt, acknowledging the foregoing transmission on March 2, 
1934, wrote: 


I am in receipt of your letter of February 20 and thank you for the informa- 
tion. The firm mentioned is one of the worst price cutters and a very disturb- 
ing element in the trade. 

May I suggest that perhaps for political reasons it might be desirable to 
offer the excuse that the shape of the heads of your product is not suitable for 
the trade here rather than the phrase that you used. 
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Mr. Hunt testified that such refusal to quote represented Nettle- 
folds’ policy; that from his domestic department he knew Scheinert 
Bros. to be price cutters; and that by “political reasons” he meant to 
discourage the use of the word “precludes” because “the meaning of 
the word ‘precludes’ makes you suspicious that there was an agree- 
ment.” 152 

At about this same time, on March 30, 1934, the Swedish firm 
Uddeholms refused to quote to Shapleigh Hardware Co. of St. Louis, 
Mo., writing curtly “We appreciate very much your favored inquiry 
of March 26th for Wood Screws, but regret to advise that we cannot 
quote on this material.” Mr. Hunt testified that this refusal was 
not made pursuant to any arrangement that he knew of." 

Illustrative of the close relations between the American Screw Co. 
and Nettlefolds is correspondence of June 4, June 9, and November 
14, 1934, between Mr. Hunt and Mr. George Spence of the Steel Co. 
of Canada, Ltd., in which, incidentally, Mr. Hunt expresses some 
concern over Swedish imports to the United States. His letters to 
Mr. Spence read (one dated June 4, 1934) : 

In a friendly correspondence with Mr. Kenneth Peacock with regard to im- 
portations into England, he intimates that efforts have been made by our 
friends in Worcester to furnish their former agents in Scotland with screws 
from Canada from the Stowell Screw Co. Can you in confidence advise me if 
you know anything about this company and any attempt on their part to ship 
screws to England? I would also appreciate knowing whether any British or 
Continental screws are going into Canada. Just enough Swedish screws are 
coming into this country at prices just low enough to be an annoyance. 

Mr. Hunt’s second letter, after acknowledging receipt of informa- 
tion, reads (letter of November 14, 1934) : 

Evidently the Stowell people are still exporting to Great Britain and while 
the quantities may not be large, they are probably enough to annoy Nettlefold 
who probably fear that they are likely to become greater as time goes on. 

Our export business has practically stopped. * * * Domestic business is 
also very light, and no one is very optimistic about the future. A certain quantity 
of Swedish screws still continue to be imported, and recently some Japanese 
screws have appeared in New York. 

Mr. Hunt explained that the reference to Worcester friends referred 
to some effort on the part of Reed & Prince Manufacturing Co. to 
have Stowell Co. sell screws in England. He did not think this a 
matter of much interest to the American association but that it was 
of interest to the Steel Co. of Canada who, he thought, had an arrange- 
ment with Nettlefolds of “the same sort of arrangement that Eagle 
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Lock may have had, something to do with the importation of Canadian 
screws into England.” ** The Eagle Lock arrangement, it will be 
recalled, was “one would be led to believe an agreement” (footnote 112, 
transcript 174, exhibit 144). 

Concern over the presence of Swedish screws in the United States 
next appears in a letter dated January 8, 1935, from Mr. Hunt to 
Mr. E. E. Clarke, vice president of the American Screw Co., in which 
Hunt writes of conferring with Mr. Alden Reed and telling him of 
his attempts to convince his brother, Chester Reed. “I told him I was 
trying to get Chester to see if there was any possibility of his changing 
his mind in view of the R. K. Carter situation as I had confirmed that 
the screws being sold by Carter were Stenman screws.” He explained 
that Carter was a New York City buyer of screws, and that he was 
arguing with the Reed brothers to stay out of Britain so that Nettle- 
folds would stop Stenman’s sales to the United States. This subject 
was the same as that contained in his letter of July 29, 1933, to Alden 
Reed from Germany conveying Nettlefolds’ suggestion for an agree- 
ment (footnote 128; exhibit 179-A). He added that Nettlefolds had 
told him that an agreement by Reed & Prince Manufacturing Co. to 
stay out of Britain was the only condition on which they would keep 
Stenman’s screws out of the United States. 

Later in 1935 Mr. Van de Linde sent to Mr. Hunt as officer of the 
association the copy of a letter by Trefileries de Douai, a French screw 
manufacturer, to Rewald & Weissberg, Berlin, Germany, dealers, dated 
September 13, 1935, and reading: 

In reply to your enquiry for a quotation, dated 11th inst., for wood screws, 
c. i. f. New York, as per specifications, we regret that we are unable to make 
you an offer for the market of the United States. 

Mr. Hunt described the French firm as a small manufacturer who 
never had exported screws and never had been interested in making 
any export offers.1* 


Ll. Nettlefolds-Reed & Prince agreement of December 30, 1935 


Reed & Prince Manufacturing Co., in the fall of 1935, set up a wood- 
screw manufacturing plant in Glasgow, Scotland, which was purchased 
by Nettlefolds on December 30, 1935. This purchase, to be described 
shortly, was accompanied by covenants by the parties to respect each 
other’s sales territory. Concurrent with this transaction there took 

14 Transcript 219, 220; exhibits 185, 186, 187. 


185 Transcript 221, 222; exhibit 188. 
136 Transcript 224 ; exhibits 191—A, B. 


EXPORT SCREW ASS’N OF U. 8. ET AL. 1035. 
980 E. Nettlefolds-Reed & Prince agreement of December 30, 1935 


place negotiations between Nettelfolds and the association resulting 
in an agreement to respect each other’s home markets. This arrange- 
ment apparently was not formalized in one document, and while some 
material correspondence is missing, the agreement is discernible in the 
following correspondence, in the record, consisting of photostatic 
exhibits of original documents found in the files of the association’s 
secretary. 

Mr. K. 8. Peacock, of Nettlefolds, on December 19, 1935, wrote Mr. 
S. Foster Hunt as follows: * 

Thank you for your letter of December 5. We have been able to dissuade the 
Reeds from going forward with their manufacturing enterprise, and in return 
for this arrangement have promised to respect the following American territories: 


United States of America Canal Zone 
Mexico Philippines 
Alaska Hawaiian Islands 
Cuba 


so long as Reed & Prince and the other American manufacturers respect— 
Great Britain (including Northern Ireland and the Irish Free State) 
British Colonies, Dominions and Protectorates (excluding Canada) 


Sweden Brazil 
For your private ear, Mr. Reed is rather reluctant to admit this agreement to 
any of the other American makers, and we therefore ask you to treat this arrange- 
ment in the strictest possible confidence. 

Mr. Reed prefers that the procedure should be that we should write again to 
you Stating we are prepared to adopt the procedure of mutual respect of the terri- 
tories mentioned above, and that you should formally approach him on this ques- 
tion; I gather his attitude will be to show some considerable reluctance to accede 
to your request, but that he will finally agree. 

I take it that we can rely definitely upon the promise contained in your letter 
of December 5 that the four principal makers will not interfere with our terri- 
tory ; perhaps for the purpose of clarity you would give us the names of the four 
firms with whom you discussed this proposition ; we know it would be impossible 
for you to enter into a formal agreement on this subject. 

One of the paragraphs in your letter which very much pleased us was the ques- 
tion of the export of hardened screws from the Continental Screw Co. into our 
territory; you can ‘pass on to them the information contained in this letter in 
so far as respect of markets is concerned, but I suggest the correct procedure 
would be for you to approach Mr. Alden Reed on this subject, and as soon as you 
have his consent to deal with the question of the Continental Screw Co. 

It occurs to me there is a possibility of your being requested to present a copy 
of the communication received from me on this subject by Mr. Reed and I there- 
fore enclose a formal letter herewith. : 


On February 6, 1936, Mr. Hunt wrote Nettlefolds, acknowledging 
receipt of their two letters of December 19, 1935 (the one above quoted 
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and a “formal” one accompanying it) and of a letter written by them : 
on December 23, 1935, writing, in part: **° 


Your letters of December 19 (2) and 23 were received and 1 regret the delay 
in replying thereto but I have had a great deal of difficulty getting in touch with 
Mr. Alden Reed and also Mr. Sweeney of the Continental Screw Co. 

Thus far Mr. Reed has been unwilling to agree to anything although I have 
telephoned him two or three times. He does not attend any of the screw manu- 
facturers’ meetings and in view of the situation I have considered it not necessary 
to make a special trip to Worcester as I presume you can count on his cooperation. 

Copy of your letter of the 19th of December was shown to the Corbin Screw Co., 
Bridgeport Screw Co., Continental Screw Co., Eagle Lock, Charles Parker, and the 
American Screw Co., all of whom are in accord with your suggestion. 

The only points raised were whether you considered Puerto Rico part of the 
United States of America and if stove bolts would be included in this arrange- 
ment. The latter point was raised on account of the exceedingly low prices 
recently quoted for stove bolts by Stenman in Cuba. 

With regard to the hardened screws, your letter of the 23d of December foresaw 
the difficulty with Continental Screw Co. Mr. Sweeney has apparently written 
Messrs. S. Ralph Golding & Co., with regard to not supplying in the future and 
they have made it very difficult for him claiming that he undertook sometime ago 
to supply them. Mr. Sweeney states he fears if he turns them down cold, they 
will persuade some other concern in America who may not have any interest in 
wood screws to make these for them. He is, however, waiting a letter from them 
and will communicate with me later in this regard. It seems to me that if you 
could possibly persuade Messrs. Golding to take up your line on the basis men- 
tioned it would make the matter very simple. As far as all the other makers 
are concerned with the exception of Reed & Prince, the hardened screws are 
considered under the same arrangement as wood screws. 

I will continue to give my attention to this phase and hope that it will not in 
any way delay the consummation of the more important matter. 

Regretting the delay and that I cannot advise you of a 100-percent accord, 
T remain, 


During the intervening period, on January 8, 1936, Mr. Hunt, writ- 
ing to the president of his company, Mr. E. E. Clark, transmitted two 
Nettlefolds letters and mentioned receipt of a third Nettlefolds letter, 
the first, fourth, fifth, and sixth paragraphs of Mr. Hunt’s letter 
reading : #89 


I am enclosing copies of the letters just received from Nettlefolds. For your 
confidential information, I received another letter stating that Mr. Alden Reed 
had been in England but was very loath to admit to other American makers that 
he had made any agreement with Nettlefolds. 

I would suggest you might like to show the longer letter enclosed to Mr. Kimball, 
Mr. Plumb, Mr. Farrell, and Mr. Sweeney and the shorter letter to Mr. Sweeney 
only. 
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It would seem as if Puerto Rico should also be included in the American 
territory. 

As my other letter from Mr. Peacock stresses greatly the confidence he places 
in me, I would ask you not to inform the other makers as yet that he has made 
a definite arrangement with Reed & Prince along the lines of the letter enclosed. 
The main thing is to get the firms interested to agree to Mr. Peacock’s suggestion 
provided Reed & Prince agree to it. 


In the foregoing correspondence between Mr. Hunt and Nettlefolds, 
mention is made of three letters which have not been found: (1) Mr. 
Hunt’s letter to Nettlefolds dated December 5, 1935; (2) the formal 
letter to Mr. Hunt described in and accompanying Nettlefolds’ letter 
of December 19, 1935; and (3) Nettlefolds’ letter to Mr. Hunt dated — 
December 23, 1935. 

Mr. Hunt was unable to locate these letters, he testified, a search 
for which he instituted in May 1945, following a request for them 
by Commission’s attorney, Frank Hier. With respect to his letter 
of December 5, 1935, Mr. Hunt testified that “I think ‘it was to the 
effect that certain firms had no intention of exporting goods to Great. 
Britain,” but he preferred to name them “by the record rather than 
my memory.” Upon examining the Nettlefolds letter of December 
19, 1935, he defined “other American makers” (appearing in the second 
paragraph) as members of the association; and the “four principal 
makers” referred to in the fourth paragraph, brought forth the follow- 
ing testimony :** 

I can’t say what four firms were mentioned in that letter, but I presume they 


were Corbin, Eagle, Bridgeport, and Charles Parker. 
Apparently in my letter of December 5, I assured Nettlefolds that these four 


firms were not interested in the British market. 


Nettlefolds, before receipt of Mr. Hunt’s letter of February 6, 1936, 
wrote Mr. Hunt on the day following February 7, as follows: *# 


I have not received any reply to my letter to you of the 19th December, last. 
The position has rather varied since I last wrote to you, and as we have had 
no indication as to the views of the American makers I have to advise you that 
in the meantime, through correspondence with Mr. Reed, we have arrived at 
the following conclusions. 

Messrs. Aug. Stenman A. B. and the Skruvaktiebolaget i Uddeholm shall be 
entitled to ship to Cuba, Mexico, and the Philippine Islands a similar quantity 
of serews to that which they sold in the calendar year of 1935. 

We have shown agents’ reports to Mr. Reed that clearly prove there is other 
competition into these markets besides that of Sweden and it would appear 
particularly in the Philippines that if we were to withdraw from the market we 
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should be making a present of a considerable amount of the business to the 
Belgian manufacturers. 


Later, on February 17, 1936, having received Mr. Hunt’s letter of 
February 6, Nettlefolds wrote : ** 


I duly received your letter of February 6. This has of course erossed my 
letter of the 7th instant, and the mutual respect of markets is now confined, as 
you will see to wood screws and self-tapping screws, and exceptions are to be 
made in regard to Cuba, Mexico, and the Philippines. 

I take it definitely from your letter that the Corbin Screw Co., Bridgeport 
Screw Co., Continental Screw Co., Hagle Lock, Charles Parker, and the American 
Screw Co. all definitely agree in regard to mutual respect of markets, as far as 
wood screws and seif-tapping Screws are concerned. 

We have already had a communication from Mr. Alden Reed on this question, 
and the position between his company and our own is clear. 


Mr. Hunt was asked the following questions with respect to exhibit 
194A, his letter to Nettlefolds of February 6th, 1936, and exhibit 
196-A, their reply of February 17, 1936: 1* 


Q. In exhibit 194-A you say in the third paragraph: 

“Copy of your letter of the 19th of December was shown to Corbin, Bridge- 
port, Continental, Hagle Lock, Parker, and American Screw Co.; all of whom 
are in accord with your suggestion.” 

Does the phrase “your suggestion” refer to Mr. Peacock’s statement in his 
letter of December 19, exhibits 192—A and B, that the makers would not interfere 
with British territory? 

A. I presume that does. 

Q. What I am interested in is that the only objection that these makers had, 
to whom you showed this letter, was whether Puerto Rico was to be included in 
the territory that Guest, Keen & Nettlefolds was to stay out of? 

A, That was part of the United States. 

Q. Looking at exhibit 196—A, where Guest, Keen & Nettlefolds writes to you 
under date of February 17, 1986, as follows: 

“T take it definitely from your letter that Corbin Screw, Bridgeport Screw, 
Continental Screw, Hagle Lock, Charles Parker, and American Screw all defi- 
nitely agree in regard to mutual respect of markets so far aS wood screws and 
self-tapping screws are concerned.” 

When. you used the expression “mutual respect of markets,” that is a bland 
way of stating that these firms are going to stay out of the United Kingdom and 
Nettlefolds is going to stay out of the United States and its insular possessions? 
Is that what that expression means? 

A. That is what that expression means, but I think he went a little too far 
when he said these firms had agreed with regard to mutual respect of markets. - 


Mr. Hunt, however, took no exception to Mr. Peacock “going too far 
in: stating he agreement,” when he replied to Mr. Peacock’s letter on 
March 19, 1936, the letter reading in full: “8 

440 Hxhibit 196-A. 
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I duly received your letter of February 17 and can now reply more fully to 
your letter of February 7. 

The members of the export association, with the exception of Reed & Prince, 
who were not represented at the time of the discussion, were very much dis- 
appointed at your wishing to continue to ship Swedish screws to Cuba, Mexico, 
and Philippines and could not consider as a valid excuse for this request the com- 
petition of the Belgians. One member even suggested that if you were to have a 
quota for these markets we should have a quota from South Africa from which 
market he is continually receiving inquiries and could easily ship a reasonable 
quantity at a satisfactory price. No one had heard of any serious competition 
from the Belgians in the markets referred to. 

However, as I intimated I hoped to have the pleasure of seeing you in the near 
future, they asked me to discuss this point with you personally. 

I am glad to inform you that Mr. Sweeney now agrees to respect your market 
with regard to self-tapping screws and this now completes the picture as I un- 
derstand it. 

Other matters mentioned in your letters, I will be glad to take up with you 
personally. 

Mr. Hunt testified with respect to the above-quoted statement that 
Mr. Sweeney of Continental Screw Co. would respect the British mar- 
ket and such action “completed the picture,” that it meant that all 
American makers were in agreement in the matter of mutual respect 
for home markets with the British.1*6 

Mr. Hunt made a visit to England in April 1936 and recorded his 
observations in notes, photostats of which appear in the record as ex- 
hibits 199 A—B, and from which the following paragraphs are quoted: 


Peacock stated Reed was not interested in stopping the Swedish exportations to 
America but Stenman have agreed to stop such shipments and in fact have already 
done so. I enclose copy of Stenman’s letter to Nettlefolds dated April 30 in this 
regard. They state that very few German screws are being imported into Eng- 
land and some Belgian, but they believe they have this competition pretty well 
under control. f 

With regard to Manila, Mexico, and Cuba, Mr. Peacock is strongly of the 
opinion that to withdraw Swedish screws from these markets would merely give 
this trade to the Belgians or Germans unless the Americans are willing to quote 
competitive prices. 

J agree with them as far as Mexico and Philippines are concerned, but insisted 
that in Cuba, the Swedes should at least come to some arrangement at least with 
regard to price. He is taking the matter up with Stenman who will investigate 
the Cuban market and will be hearing later from him in this regard. 


Mr. Hunt testified that he thought Nettlefolds owned Stenmans but 
that he did not know anything about Stenman’s agreement to stop 


shipments to the United States, or whether they stopped shipping to 
the west coast. He, likewise, did not remember Stenman’s letter of 
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April 30, 1936, which he had sent to the United States, and was unable 
to find it.” ; 

In addition to the correspondence heretofore mentioned involving 
missing letters and documents, the Commission’s secretary on May 4, 
1945, wrote Nettlefolds a detailed request for copies of missing cor- 
respondence and agreements, to which reference appears. They replied 
on July 12, 1945, as follows: ** 


We duly received your letter of May 4, 1945, but as this was transmitted to us 
by sea mail it did not reach us until June 8. You will appreciate that under war 
time conditions in this country a great deal of correspondence, for safety reasons, 
has been dispersed and it has taken us a considerable time to collect all the docu- 
ments to which you refer. We are now giving the matter detailed consideration 
and will communicate with you further in a few weeks time. 


On October 2, 1945, they replied further : *° 


We duly received your cable today reading as follows: 
“NLT. Nettlefolds Birmingham. 
“Your letter July 12 promised communication within a few weeks matters re- 
quested our letter May four we shall appreciate prompt reply. 
FEDERAL TRADE COMMISSION.” 


We have now been able to give careful consideration to such correspondence 
as has been preserved in our old files and have come to the conclusion that as a 
number of the parties to whom you refer are resident in the United States the 
information which you request from us should be forthcoming from them and 
not from us as a third party. We therefore regret that we feel under the cir- 
cumstances unable to give you any detailed reply. 


Mr. Hunt testified that the substance of Nettlefolds’ refusal as ap- 
pearing in attorney Hier’s letter to the association’s attorneys had 
been communicated to him, and that he had also been verbally notified 
of this refusal by one of Nettlefolds’ agents who was in America on 
business.*°? 

Mr. Hunt, upon his return to the United States, received a letter 
from Mr. K. S. Peacock of Nettlefolds, dated May 4, 1936, reading : 1 

I wrote to Stenman following our discussion in regard to the sale of Swedish 
screws in America and attach a copy of a letter which I have received from Mr. 
Sixten Nilsson this morning which will be self explanatory. If you-can make 
arrangements to look after the three firms named I shall be very glad. 

Mr. Hunt explained that the three firms referred to were Stenman’s 
east coast distributor, Ek Hardware Co. of New York City, their west 
coast distributor, A. W. Pike of San Francisco, Calif., and Pike’s 
hardware dealer customer, Dunham, Carrigan & Hayden of the same 
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city. The Swedish screws, he testified, were of good quality, competi- 
tive of all American screws, and low priced, at least he knew Ek 
purchased at prices lower than those quoted by American makers. 
He defined Mr. Peacock’s phrase “look after” as meaning that he, Hunt 
should supply these dealers with screws.” 

On May 29, 1936, Mr. Hunt wrote Mr. K. S. Peacock as follows: ** 


I enclose correspondence with the Ek Hardware Co., Inc., and hope you will 
appreciate how startling their letter was. I hope Stenman have not written 
Similar letters Pike and Dunham, Carrigan & Hayden as any such action as indi- 
cated would not be favorably considered by our Federal Government. 

I feel it so keenly that I must ask you to ask Mr. Nilsson to write to Ek and 
also to the others if he has written them retracting the statement that the Amer- 
ican Screw Co. have made any such agreement. Restraint of trade in this country 
is a yery serious offense under our laws and the consequence of such correspond- 
ence may be exceedingly embarrassing for us. 


Mr. Hunt testified that the letter Stenman wrote, being one of the 
enclosures above referred to, was “startling” because Stenman wrote 
Ek Hardware Co., that they could no longer supply them with screws 
because of an agreement with the American Screw Co., and that they 
would have to buy their supplies elsewhere. He did not learn whether 
Stenman wrote a similar letter to Pike. There was no such agreement 
with the American Screw Co., he further testified. He wrote the re- 
guest for a retraction by Stenman because he was of the opinion that 
an agreement to prevent exports into this country amounts to a re- 
straint of trade.?** 

Mr. Peacock acknowledged Mr. Hunt’s letter on June 8, 1936, and 
Stenman, on June 12, 1936, wrote their “retraction” to Ek Hardware 
Co. as follows: 1** 

We have learned that you have approached the American Screw Co., Providence, 
R. I., for supply of screws stating that we should have made an agreement with 
the American screw manufacturers not to ship any screws to the United States, 
and that the American Screw Co. should have undertaken to supply screws to you 
at competitive prices as compensation for our sales to you. We would, however, 
inform you that we have not made any agreement whatever with the American 
screw manufacturers, but it is for purely tactical reasons and in the hope that a 


better understanding in export markets should be arrived at with the American 
manufacturers of wood screws that we have withdrawn from the American 


market. 

Mr. Hunt testified that the foregoing retraction was made as the 
result of his request on May 29, 1936, and he explained the meaning 
of “tactical reasons,” with the following testimony : *¢ 
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T presume that refers to the fact that Nettlefolds and the Europeans were still 
at that time hoping to reform a union and they felt as I had felt that there is more 
hope of satisfactory export business if people are not annoyed in their home 


markets. 

On July 1, 1936, Mr. Hunt wrote Nettlefolds that “Mr. Nilsson’s 
letter of June 12 was exceedingly satisfactory and please express to 
him our appreciation.” 

On June 19, 1936, Mr. Hunt cabled Nettlefolds that “we have 
quoted Ek the best price we make anyone,” and he testified that he 
cabled this information to Nettlefolds because of the latter’s owner- 
ship of Stenman. He further testified that the “best price” quoted by 
his company’s domestic department was the wholesale price. This, 
he said, was the same price the company quoted to all distributors and 
therefore left Ek no margin so that he “could not sell as many Ameri- 
an screws. as he had sold Swedish screws, and that caused him to 
‘be dissatisfied.” 1°7 

A solution of the Ek Hardware Co. problem was worked out by sell- 
‘ing them the product of the Reading Screw Co., a subsidiary of the 
American Screw Co. Mr. Hunt does not know what price was quoted 
‘Ek, but in his letter of July 10, 1936, to Ek Hardware Co., he wrote “It 
‘was a great pleasure to meet you the other day and also to learn 
from Mr. Clark that a mutually satisfactory solution has been 
-arrived at.” 15 

Mr. K. S. Peacock, of Nettlefolds, on July 21, 1936, wrote Mr. 
Alden Reed in response to his request for a quotation for wood screws, 
-as follows: 2% 

Thank you for your letter of the 8th of July. If the purchase of wood screws 
from us was Simply to replace manufacture in your own works then from our 
point of view we would be satisfied to supply you, provided we could first men- 
-tion the matter to Mr. Foster Hunt. 

We have definitely promised him that we will not export screws to America 
for resale under our own name, or in the names of our allied companies in 
‘Sweden, and whilst there is no formal agreement to this effect I think it 
would be absolutely essential that we should get Mr. Foster Hunt’s coneurrence 
in regard to the arrangement, as otherwise he might take it that we were avoiding 
our responsibility to the other makers in America, 

Mr. Hunt testified that in his May 1936 visit with Mr. Peacock he 
‘had called attention to the fact that Swedish screws were still coming 
to America while no American screws were going to England; and 
-that Mr. Peacock on behalf of Nettlefolds and the Swedish companies 
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had “intimated that as long as the Americans did not ship into England 
he would continue his policy of not shipping into America.” . Mr. 
Hunt restated his company’s and Nettlefolds’ policy of not shipping 
into those markets where domestic manufacturers could take care of 
the consumption. He also testified that as of May 1936 Mr. Peacock 
had the agreement of Reed & Prince Manufacturing Co. not to sell 
in England, and the other American makers “had assured Mr. Peacock 
that they were not interested in his market.” He likewise thought that 
no Swedish screws had been shipped into this country since 1936. 

The substance of Mr. Hunt’s understanding with Mr. K. S$. Peacock 
of Nettlefolds, finds further corroboration in Mr. Peacock’s treatment 
of Reed & Prince Manufacturing Co.’s request for wood screws men- 
tioned above in connection with footnote 159, exhibit 227. On August 
17, 1936, Mr. Peacock, offering Reed & Prince Manufacturing Co. 
up to 100,000 gross of wood screws from Stenman Co., concluded by 
writing “We, of course, are only making this offer on condition that 
the position would be put before Mr. Foster Hunt before any supplies 
are made.” Over a month later, in a letter dated September 28, 1936, 
Mr. Peacock reiterated his position as follows: 

We are sure you will appreciate our position as far as Mr. Foster Hunt is 
concerned in the particular matter which is the subject of this correspondence, 
because I verbally promised Mr. Foster Hunt that neither our Company nor our 
Swedish associates would ship screws to the U. 8S. A. for the time being. I 
cannot see how he could object if the shipment of screws was solely to replace 
production in your factory, and I think you will agree that in view of my 
promise we can hardly take any action until the matter has been put before Mr. 
Foster Hunt. However, it will no doubt be best to await your arrival in this 
country. 

Mr. Hunt testified that these negotiations were never taken up with 
him and he does not know whether Reed & Prince Manufacturing Co. 
got any screws.’ . 

Imports of Belgian screws, as revealed in exhibit 10 were as follows 


(in 1,000 gross lots) : 
5 2 papal Seater ee so KE ge IPS Leia at SE a 8S 180. 1 
aS sf eee Sere reese Ah yet ill KG are pra as IRR SA Dane eS sol 117.9 
Sel ee nk wi I EE Ne ae OL 95.7 
TOG Het asec sel SOD AON ory eed cage eta aRe 20 


Mr. Hunt sought to keep out Belgian screws as appears from his 
correspondence with Mr. A. Feron of Visseries & Trefileries, Brussels, 
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Belgium, beginning in the summer of 1936. Photostats of this cor- 
respondence, found in Mr. Hunt’s files, were introduced into the record 
as exhibits 231 to 235. Material quotations from these follow: 

Mr. Hunt to Mrs. Feron, July 24, 1936, exhibit 231: 


There are at present 19 manufacturers of wood screws in this country, none 
of whom are busy, as their productive capacity is altogether too great for the 
trade being done. Only a few of these makers situated on the Atlantic sea coast 
have ever been interested in export and at the present time practically none 
of them are exporting any quantity of screws. From time to time, however, 
many of the makers are disturbed by quotations from your representatives in 
this country. 

Our Pacifie coast representatives have just informed us of your quotation 
of 84 percent on iron and 81 percent on brass c. i. f. Seattle. I understand these 
discounts apply on the old American list and tend, therefore, to upset the screw 
market in that locality. 

In yiew of the fact that we have never interfered in the Belgium market and 
as we are not now competing in the export fields, it seems to me we are justified 
in hoping for your friendly consideration of our national market. 


Mr. Feron to Mr. Hunt, August 12, 1936, exhibit 232: 


I received your letter of July 24, which had my best attention, and it is with 
a sincere desire to be agreeable to you that I envisaged the question. However, 
it is impossible for us to renounce to sell our screws in the American market. 
On the other hand, we are very willing to examine the suggestions you might 
make in order to avoid to trouble the market by abnormal discounts. 

You must understand, however, that we are compelled to dispose of our pro- 
duction somewhere and that the same as the United States are exporting to 
Belgium a considerable quantity of automobiles, we are compelled to sell our 
wood screws abroad. 

The United States represent a very important market and we believe that our 
imports can hardly disturb it. 


Mr. Hunt to Mr. Feron, August 25, 1936, exhibit 233: 


I am very pleased to acknowledge your letter of August 12 although I regret 
exceedingly your unwillingness to refrain from selling your wood screws in this 
market. I fully appreciate your desire to sell all the screws that you can pro- 
duce as everyone of the 19 screw makers in this country would be glad to do so 
but I do not know of a single maker who is working anywhere near to their full 
capacity and in view of the fact that the American makers are not now selling 
any screws to speak of in so-called export markets it would seem only reasonable 
that a firm so advantageously placed as your own for obtaining a large portion of 
the business in nonproductive markets would be willing to refrain from selling 
their product in a market which formerly did a large export business to those 
nonproductive markets. 

The fact that American makers are not now selling to Latin America or the 
rar Hast would seem to justify their expecting to enjoy undisturbed, their own 
home market. 

From the information that I obtained from the statistics of imports I judge 
that the volume that you have obtained in this market after several years’ effort 
cannot be very satisfactory from your point of view but on the other hand it ig 
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sufficient to considerably disturb the local makers and I, therefore, ask if you 
will not reexamine the matter and see if you cannot change your opinion. 

Practically all of the European makers have admitted the justness of our 
arguments and I hope that your esteemable firm will conclude that more is to be 
gained by friendly cooperation than otherwise. 


Mr. Feron to Mr. Hunt, December 1, 1936, exhibit 234: 


Finally, the improvement of business conditions which is so important in the 
United States must have given to the market such an importance that we 
really believe that the insignificant quantity which we import must have the 
effect of a drop of water in the sea. 

We express again all our regrets at not being able to be agreeable to you, 
and remain. 


Mr. Hunt to Mr. Feron, undated, acknowledging receipt of Decem- 
ber 1, 1936, letter, exhibit 235: 


I sincerely wish that I could have the opportunity of discussing the matter 
with you personally for I feel sure I could convince you of the justness of my 
request and the fact that it would be mutually advantageous to you as well as 
to the American makers. 

While it is true that one drop of water has very little effect on the ocean, 
it is also true that one drop of permanganate or blueing will color very decidedly 
avery large amount of water. 

The statistics of your imports into this country are sent by the Government 
every month to every wood screw manufacturer in this country and naturally 
when these makers are only partially occupied it is disturbing to their feelings. 
The prices at which American screws are sold in the domestic market are 
exceedingly low owing to the competition in view of so many makers with such 
large production and such a small consumption, and when efforts have been 
made to increase prices the very low price at which your screws are sold in the 
market has been a very important obstacle for nervous makers do not give con- 
sideration to the volume of screws sold as much as they do to the prices which 
are reported to them. 

I have already been asked if there is not some market in which you have a good 
trade where we might quote a price that would be upsetting to you but I hope 
that any such action may be avoided. The prospects for trade in almost all 
markets are very encouraging and as it would seem as if the demand for screws 
from those markets to which you are selling and from which we have with- 
drawn would justify you again considering my request and I hope that from the 
point of view of the future you will deem it desirable to cooperate with us to our 
mutual advantage. 


Mr. Hunt admitted that the suggestion to upset some Belgian market 
contained in the last paragraph of the above letter, represented his 
attempt to keep Belgian screws out of the United States. He testified 
that Feron’s company enjoyed low-cost production and had a “very 
bad reputation as a price cutter,” whose low quotations were wide- 
spread in this country. He gave as his understanding that “the 
domestic market gets upset not only by actual sales but bv low quota- 
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tions.’ Mr. Hunt examined the statistics of Belgian imports and 
explained the decline in such imports commencing in 1938 as fol- 
lows : + 

I imagine because some of the people who bought them once didn’t want to 
buy them again. I am not sure. I know nothing about the domestic business. 
That is what I have been told. 
_ Inthe fall of 1936, Nettlefolds complained to Mr. Hunt that Golding, 
the English agent for Continental Screw Co., was annoying the Eng- 
lish market with low quotations. Mr. Sweeney of the Continental 
Screw Co. sought to justify these quotations on the basis of the fact 
that the American auto makers abroad, Briggs Body, General Motors, 
and Ford were in position to buy screws at low prices in America and 
transport them abroad. Mr. Hunt testified that a solution sought 
for this problem was for Continental Screw Co. to stop selling in Eng- 
land in return for Nettlefolds’ agreement to have Stenman raise its 
prices in Cuba, where Continental did considerable business.*** In 
the course of this correspondence, Mr. Hunt in his letter to Nettlefolds 
dated August 26, 1936, wrote “Mr. Sweeney has been very evasive and 
even now seems unwilling to live up to his definite promise to me;” 
and in his letter dated October 16, 1936, wrote “I feel very chagrined 
at having told you that they (Continental) had agreed to respect your 
market with regard to case hardened screws and then their not being 
willing to live up to their agreement.” He testified as to these state- 
ments that “I imagine that I thought he had agreed to keep out of 
England.” ?® 

The Lawrence Levy Co: of New York City, on July 24,1939, wrote 
the Visserie Belge Co., of Brussels, Belgium, an inquiry for wood screws 
which the latter acknowledged by stating that they do not sell in 
America and referring Levy Co. to the Export Screw Association. 
Mr. Hunt testified that Mr. Paul De Fize, former union treasurer, was 
head of the Belgium company and a warm personal friend of many 
years standing who would naturally inform him of such rejection. 
He further testified “We have absolutely no agreement. I never heard 
the question brought up as to whether they would sell in our market 
or we would sell in their market.” It was the policy of American 
Screw Co. not to sell at export prices in any part of the British Empire. 
Quotations, if requested, were made from the domestic United States 
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price lits which nine-tenths of the time was higher than the export 
st Act 

Appearing in the record as exhibit 252, is a table showing annual 
domestic and export sales of wood screws from 1923 to 1940, and the 
percentage of each class to the total. The downward trend in the 
percentage of export sales may be observed in the following portion 
of the statistics: 


Year: Percent Year: Percent Year: Percent 
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LOPE UGETE ST: Ze 13 AOSO Gest 68 Ber oes 15 OSG we A SEAL 1.3 
HOQ5 <eice covgh 2 wees 12:7 £235 pee a 10.3 0 a. 2. ae Pie 
(i 2 ee Sees 1 OSE 5 OG See. so ee ne A) 
iS cl fe Serena eile 14 NOS Sg ee eG 1930 = ae ae Ld 
tae Sees ASSERTS 11.6 193ga = SS 2 4 (ere eereeee 4.2 


Mr. Hunt ascribed this downward trend to the following factors: 
Britain going off the gold standard, commencement of screw manu- 
facture in Japan, formerly a large importer of screws, and the assump- 
tion of an industrial role by hitherto agricultural nations. He listed 
higher export prices during the period of the union agreement, 1930-31, 
as an achievement of the association. The consumption of wood screws 
has declined because of the introduction of sheet metal and metal 
thread serews, and the future for the export screw business is 
“very problematical because of the nationalistic viewpoint of many 
nations.” 168 

In further explanation of exhibits 231 and 235, letters to Visseries 
and Trefileries Co. of Brussels, Belgium, above quoted, Mr. Hunt testi- 
fied that he signed those letters as foreign sales manager and considered 
the matter as company and not association business. 

Mr. Hunt further testified that the correspondence appearing in the 
record as exhibits 192 through 197 was not taken up with Mr. Reed 
because “Mr. Peacock had stated that Mr. Reed did not want to talk 
about it.” 1° 

Mr. Alden Reed was recalled for further testimony and given an 
opportunity to examine exhibits 129 A—B and 130 A—B-C, being Net- 
tlefolds’ letter of November 28, 1929, to Mr. Hunt and the “draft of 
agreement” with American makers which Mr. Hunt testified “would 
lead me to believe” was executed (see footnote 102; Transcript 160, 
161). Mr. Reed testified that to his knowledge neither he nor his com- 
pany, Reed & Prince Manufacturing Co., signed any agreement with 
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Nettlefolds in December 1929 or in the year 1930. He does know, 
however, that his company’s Scottish agents, James Buchanan & Wil- 
son Co., “entered into an agreement with Nettlefolds, whereby it was 
agreed that the price at which your (Reed & Prince) manufactured 
screws to be sold in Scotland would be determined by a committee or 
joint action between Nettlefolds’ man and James Buchanan & Wil- 
son’s man,” but that no limit was fixed on Reed & Prince:sales in Scot- 
land” Mr. Reed, though he has no copy of the agreement, saw it 
and his memory is very good on the point that the committee con- 
sisted of American and European makers; that they presented sta- 
tistics of sales, screws on hand, and unfilled orders for the purpose of 
determining “if they were oversold on a predetermined quota,” and 
regulated their sales volume by changing the discount, but he could 
“not recall any definite names of American or European makers” who 
sat on the committee. He has no knowledge of any agreement be- 
tween Nettlefolds and Eagle Lock Co." He explained the statement 
in Mr. Peacock’s cable of January 1, 1930, to Mr. Hunt, (exhibit 136), 
“Have received acceptance arrangement in principle from Reed & 
Prince” as meaning that Reed & Prince Manufacturing Co. “had no 
objection to James Buchanan & Wilson entering into an arrange- 
ment with Nettlefolds.” 1” 

Mr. Reed identified Mr. Samuel T. Hobbs of Worcester, Mass., ad- 
dressee of Uddeholms’ letter of October 14, 1831 (footnote 122, exhibit 
170), as the sales manager of Washburn Co., wood-screw manufac- 
turers. Mr. Reed made no purchases from Uddeholms, but had 
learned from their representative, Mr. Lofberg, that Uddeholms’ prof- 
itable steel-rod business was being impaired by bringing in wood 
screws.1"8 

Mr. Reed identified the firm of Arkell & Douglass, named in Mr. 
Peacock’s letter of August 31, 1931, to Mr. Hunt (exhibit 172), as 
New York City export agents, now out of business, who sold Reed 
& Prince screws in the Orient, but he does not know how Mr. Pea- 
cock knew of this connection.1¥ 

Mr. Reed examined exhibits 176 and 177 A-B, Nettlefolds’ letters 
of December 24, 1931, terminating an existing agreement in respect 
to screw sales in Great Britain as of December 31, 1931, which, in 
exhibit 176, they stated was being mailed to Eagle Lock Co. and Reed 

170 Transcript 270, 271. 
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& Prince Manufacturing Co. He then testified that he did not recall 
the letter designated as exhibit 177 A-B, but that “if Mr. Peacock has 
said that, I should imagine he would have sent it.’ 

Mr. Reed reaffirmed the position he stated in his letter to Mr. Hunt 
dated August 9, 1933 (exhibit 179-B), with reference to Stenman’s 
west coast business. He testified that Stenman’s distributors were 
doing a substantial business in excess of 10,000 gross per annual, which 
would come in collision with all American manufacturers, but was “not 
bothering” Reed & Prince Manufacturing Co.1” 

Mr. Reed had never seen the correspondence with the Steel Co. of 
Canada (exhibits 185, 186, 187). He has sold the Stowell Co. of 
Canada specialties, but never wood screws, and that therefore Stowell 
could not resell Reed & Prince screws in England.” 

Mr. Reed further reaffirmed his disregard of Stenman in explaining 
his letters of February 1 and 7, 1935, to Mr. H. B. Plumb of Eagle 
Lock Co. (exhibit 190). These letters mention Ek Hardware Co., 
Stenman’s New York distributor, and Mr. Reed identified R. K. Carter, 
named in Mr. Hunt’s letter of January 8, 1935, to Mr. E. E. Clarke 
(exhibit 188), as a customer of Ek Hardware Co. He explained his 
statement “I am unable to get my brothers to agree on the export prob- 
lem” as being the “old story, you stay out of Britain and the Swedes 
will stay out of here”—in other words, if Reed & Prince Manufacturing 
Co. ceased exports to England, Nettlefolds would help the American 
market by keeping out Stenman’s Swedish screws.’% 

Mr. Reed could offer no assistance in locating the short formal 
Nettlefolds’ letter of December 19, 1935, mentioned in their letter of 
that date to Mr. Hunt (exhibit 192 A-B) since he had never seen 
either letter.'” 

Mr. Reed gave the following history of the Nettlefolds-Reed & 
Prince agreement of December 30, 1935: After the British tariff action 
of 1931 shut his company out of England, he commenced plans to set 
up a factory in Great Britain, which he did in leased quarters at Glas- 
gow, Scotland, commencing manufacturing in December 1935. The 
illness of his brother, Winsor, and his own inability to remain in 
Glasgow, resulted in acceptance of Nettlefolds’ offer to purchase the 
plant. This was consummated by agreement dated February 4th, 
1926 (exhibit 209), the consideration being as follows: 
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£29,000 for plant, tools, inventory, and equipment. 

£2.500 for Reed & Prince Manufacturing Co. outlay for customs 
duties. 

£8,500 approximately for jivtellstulod expense in Glasgow. 

£30,000 approximately for crating and shipping expense in United 
States. 

£5,625 annual payment for 10 years for anticipated profits. 

The last installment of £5,625 was paid on February 4, 1946. This 
amounted to about $40,000 a year; was duly reported in the company’s 
income tax returns; and distributed only to the company’s stock- 
holders.7*° 

The contract defines the purchaser’s territory (Nettlefolds) as the 
United Kingdom, Sweden, and Brazil; and the vendor’s (Reed & 
Prince) territory as the United States, Alaska, Philippines, and all 
insular possessions. Under paragraph 5, the vendor agrees for 10 
years not to sell wood screws in the purchaser’s territory. Mr. Reed 
testified that no sales were made to England until 1939, when they were 
resumed with Nettlefolds’ consent.** Under paragraph 7, the pur- 
chaser agrees not to export to the vendor’s territory nor manufacture 
wood screws in the vendor’s territory and that they “will procure that 
the Swedish companies” will not likewise export and manufacture in 
the vendor’s territory. Paragraph 7 (b) contains the following pro- 
viso: 

Provided further, That the purchaser’s covenant in this subclause (b) shall 
cease to be operative if any of the three following things is done whether by the 
vendor or any company or person other than the purchaser or the Swedish com- 
panies or otherwise than with the direct or indirect consent or approval of any of 
them namely: 

(I) The selling in the purchaser’s area of wood Screws manufactured in 
any part of the vendor’s area; : x 

(II) The sending by manufacturers carrying on business in the vendor’s 
area of plant for the manufacture of wood screws to any part of the purchaser’s 
area ; : 

(III) The establishment by Sinemet nen ere on business in the ven- 
dor’s area of a factory or factories for the manufacture of wood screws in the 
purchaser’s area. ; : 

Mr. Reed testified that he had nothing to do with the legal end of 
the contract and never before gave a thought to the provision reliev- 
ing Nettlefolds if any other person in the United States area sold 
screws, or a screw making plant or established a screw dar tomyed in a Net- 
tlefolds’ area.1* 
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In paragraph 5 is contained a subparagraph (C) providing that 
the vendor will not, without the written consent of the purchaser 
“disclose to any third person the existence or the terms or conditions 
of this agreement.” Mr. Reed testified that he was struck by this 
provision, but Mr. Peacock had told him that if this purchase were 
generally known, every screw manufacturer in the world would dump 
a plant in Britain. Nettlefolds, following this purchase, had dis- 
mantled the Glasgow plant. 

The contract including both of the foregoing covenants, restricting 
sales in each other’s territory, expired in February 1946. 

During the 1936-39 period, when Reed & Prince Manufacturing Co. 
made no screw shipments to England, Mr. Reed, likewise, knew of no 
similar shipments by any other American manufacturer during that 
period. Atthesame time, he testified that neither Nettlesfolds nor the 
Swedish makers made any screw shipments to the United States dur- 
ing the 1936-39 period. In 1936 and 1937, the domestic screw market 
improved; in 1938, along with the steel trend, it declined, and picked 
up and remained up since 1939.15 

Testifying further with respect to the paragraph 7 restriction on 
Nettlefolds, Mr. Reed said that “the negotiations were virtually con- 
cluded when they brought in this part concerning the United States 
area,” and that he protested that there was no need for that section, 
but Mr. Peacock insisted upon it. Nettlefolds had not shipped screws 
to the United States for half a century, and Mr. Reed cannot under- 
stand the presence of the section except that it was “because of some 
predetermined possible arrangement” between Nettlefolds and some 
unknown persons.*** 

Mr. Reed testified that his letter to Nettlefolds, dated July 8, 1936 
(footnote 159, exhibit 226), was a bona fide inquiry resulting from 
his desire to change his company’s line and get into a more profitable 
line. When Nettlefolds replied on July 21, 1936 (exhibit 227), men- 
tioning their promise to Mr. Hunt not to export to the United States, 
Mr. Reed testified that he was “surprised and amazed,” that he knew 
nothing of such promise and in his reply of July 30, 1936, to Nettle- 
folds’ Mr. Peacock, “I stated that I did not desire to have our plans 
disclosed to Mr. Hunt.” **° 

Concluding his testimony, Mr. Reed stated that he attended few 
meetings of the association and did not learn much; that the associa- 
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tion had helped to stabilize export-screw prices; and that while his 
company can operate without the association, he believes that under 
the Webb-Pomerene Act, something ought and should be done about 
agreements on prices for export trade.** 

Mr. Patrick Sweeney, president since 1935 of the Continental Screw 
Co., testified that he had never seen the Nettlefolds’ letter dated 
December 19, 1935 (footnote 137, exhibit 192 A—B), nor a short letter 
of about the same date concerning which Mr. Hunt, in his letter of 
January 8, 1936, to Mr. Clark (exhibit 227) wrote: “I would suggest 
you might like to show the longer letter enclosed to Mr. Kimball, Mr. 
Plumb, Mr. Farrell, and Mr. Sweeney, and the shorter letter to Mr. 
Sweeney only.” At about that period of time, Mr. Hunt called him, 
and the substance of the conversation was, his testimony reads: 

What it was exactly I couldn’t say except that Mr. Hunt in his conversation 
with me made a statement that he was interested in the export market and he 
said, “You are interested likewise because you are shipping hardened screws into 
England, and the thing to do is to keep the thing right side up and be reasonable 
as possible,” and asked me for cooperation where necessary, and I think I agreed 
with him to that extent.” 

Mr. Sweeney identified exhibit 255, consisting of statistics of wood 
screws and sheet metal screws sold annually by the Continental Screw 
Co. to the British Isles in the period 1933-40, which had been trans- 
mitted to the Commission’s attorney on November 19, 1945, by Con- 
tinental’s treasurer, Mr. C. H. Wardwell. These statistics show no 
cessation of shipments to the British Isles and are as follows: 
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Mr. Sweeney explained that sheet-metal screws are also known 
as self-tapping screws, which are in fact rolled thread wood screws 
hardened so that they will cut their way through sheet iron. His 
company had two automobile manufacturer customers in Detroit for 
this type screw and was supplying the English plant of one of them 
through his English agents, S. Ralph Golding & Co.** 
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Mr. Sweeney examined Mr. Hunt’s letter to Nettlefolds dated Feb- 
ruary 6, 19386 (exhibit 194 A—B, footnote 188), and testified that he 
had never seen the letter but he remembered telling somebody about 
the hardened screws (fifth paragraph, exhibit 194-A), but he didn’t 
know exactly whether it was Mr. Hunt. In explanation of the third 
paragraph of exhibit 194-A, referring to Continental and the other 
makers being “in accord,” he testified : 

The only agreement—if it can be called an agreement—the only conversa- 
that I had with Mr. Hunt was that I said I would like to keep things right side 
up as occasionally I was interested in the export market, and I knew he was, 
and I would do anything within reason to keep the export market right side 
up.” 

Mr. Sweeney testified that he never saw exhibits 196 A-B and 
197 (footnote 145) being Nettlefolds’ letter to Mr. Hunt dated Feb- 
ruary 17, 1936, and Mr. Hunt’s reply thereto dated March 19, 1936, 
in which Mr. Hunt wrote “I am glad to inform you that Mr. Sweeney 
now agrees to respect your market with regard to self-tapping screws 
and this completes the picture as I understand it.” Mr. Sweeney, 
responding to direct questions whether he agreed with Mr. Hunt to 
respect the Nettlefolds’ market, testified : 1 

That is pretty hard to say and I wouldn’t want to say I didn’t and I wouldn’t 
want to say I did. 


and further : 


There was a lot of conversation. I may have gone far enough with the 
hope that the export market would not be disturbed. You can’t fight with 
everybody all the time. 

Mr. Sweeney, upon examining Mr. Hunt’s memorandum of their 
telephone conversation, dated August 17, 1936 (exhibit 238, foot- 
note 164), testified that the memorandum summarized correctly the 
‘substance of Mr. Sweeney’s fears of losing his Detroit automobile 
manufacturer customers. However, Mr. Hunt’s letter to Nettlefolds 
dated August 26, 1936 (exhibit 239, footnote 165), repeating Mr. 
Sweeney’s fears and stating that Mr. Sweeney “seems unwilling to 
live up to his definite promise” was “put too strong,” Mr. Sweeney 
testified, adding: 

It is a question of what in our judgment would be the proper thing to do, and 
at no time did I think that anything we shipped to England amounted to much 
anyway, but I was willing to lend any help.” 

19 Transcript 315, 316, exhibit 194—A, B. 
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Mr. Sweeney’s testimony on the matter of Stenman staying out of 


the American market, reads: *” 


Q. Would you have been willing to forego exporting to England if Stenman 
would have withdrawn from Cuba in 1936? 

A. I don’t remember, although I knew Stenman shipped into Cuba. I don’t 
remember that Stenman bothered us a whole lot in Cuba, because we were 
interested particularly in a rolled thread screw with which they put tin houses 
together on sugar plantations. I think that was my principal interest in Puerto 
Rico and Cuba. 

The Continental Screw Co., along with Corbin Screw Co. and Eagle 
Lock Co., manufacture a special screw known as ihe Phillips screw, 
under licenses from the American Screw Co. 

Mr. Sweeney testified that his company did little export business 
prior to joining the association in 1930. He stated that the benefits 
received from the association were higher screw prices for export trade, 
and assistance in dealing with export controls.1* 

Mr. H. B, Plumb, president of the Eagle Lock Co., died in 1940. 
He had been succeeded, as general manager of the company by his 
son, Mr. R. G. Plumb, in 1937. The son, though he attended As- 
sociation meetings, expressed unfamiliarity with his father’s han- 
dling of export trade business—particularly those involved in the Net- 
tlefolds’ agreement of January 1, 1930, not having been shown the 
correspondence. Upon examination of his father’s letter to Mr. Hunt, 
dated October 10, 1929 (exhibit 126, footnote 101), in which Mr. 
Plumb, Sr., indicated willingness to make any arrangements with Net- 
tlefolds which were satisfactory to Reed & Prince, he identified his 
father’s signature and believed his father’s statement correct.%* He 
further testified that he had never seen, nor can he locate in the com- 
pany’s files, the Nettlefolds’ letter of November 28, 1929, the draft of 
agreement inclosed therein nor Mr. Hunt’s letter of December 27, 1929, 
to Eagle Lock Co., forwarding the draft of agreement to them (ex- 
hibits 129, 130 AB, 132, footnotes 102, 105). His father, however, had 
discussed with him the possibility of an agreement in regard to sales 
in Great Britain, his testimony in this behalf reading: 1% 

I do not know that an arrangement was actually effected. I recall discussions 
with my father in regard to the possibility of such an arrangement. I would 
not say that it was not entered into. I do not have any actual knowledge of an 
arrangement. I donot think I ever saw a document of agreement. 

Mr. Plumb’s recollection is that the company’s exports to England 
after December 1929 were unprofitable and gradually decreased. He 
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could not recall the volume of such exports and had not assisted. his 
father in preparation of the volume statistics cabled to Nettlefolds 
on January 3, 1930 (exhibit 139, footnote 109). He also could not 
say whether his company had or had not received Nettlefolds’ termi- 
nation of the contract, dated December 24, 1931 (exhibit 177 A-B, 
footnote 125). Mr. Plumb testified that the association was helpful 
shortly after its organization but has not been so in recent years, 
because “we have not been interested in the export business.” 1% 

Mr. Ralph G. Farrell is president of the Bridgeport Screw Co., 
which ceased manufacture of wood screws in November 1989 and sold 
its real estate in December 1945. Mr. Farrell testified that he re- 
membered writing his letter to Nettlefolds, dated February 26, 1930 
(exhibit 156, footnote 116), in which he stated that Bridgeport’s wood- 
screw exports to England in 1929 amounted to 3,678 gross, and further 
that “under present conditions, we shall continue to discourage any 
business to Great Britain.” He explained the quoted statement as 
recording the fact that “it was not a profitable business to begin with.” 
He had “‘no recollection” of any argeement on or prior to February 4, 
1930, not to ship wood screws to Great Britain, but did discuss the 
question with Mr. Hunt, the testimony reading: 

Q. And had you discussed the question of sales to England with Mr. Hunt 
of the export association? 

A. Well, I do not believe I discussed it with Mr. Hunt directly, as just bearing 
on our own sales. We might have, but I do not believe so, because—well, I 
would not say whether we did or not. I know at the time we had talked to Mr. 
Hunt and other members of the export association.197 

Mr. Farrell during the years 1929 and 1930 had occasion to meet 
with Mr. Hunt about a half dozen times a year, and he was also per- 
sonally acquainted with Messrs. Tom and K. S. Peacock of Nettle- 
folds. He does not believe that he authorized Mr. Hunt to give Net- 
tlefolds the understanding referred to in Nettlefolds’ letter of Feb- 
ruary 4, 1930, to Mr. Farrell (exhibit 147, footnote 113), “that future 
supplies of screws from any member of the American Export. Asso- 
ciation with the exception of Reed & Prince and Eagle Lock Co., would 
cease.” 19S 

In connection with the Nettlefolds-Reed & Prince agreement of De- 
cember 30, 1935, Mr. Farrell does not recall ever being shown either 
the long or the short letters referred to in the Nettlefolds’ letter of De- 
cember 19, 1935, to Mr. Hunt, and by the letter to Mr. Clark on Janu- 
ary 8, 1936 (exhibit 192 A—B, 193; footnotes 137, 139). 
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Mr. Farrell believes that statistics distributed by the association 
have been beneficial to members, and that while export volume in- 
creased during his company’s affiliation, prices were never satis- 
factory.1” 

Mr. Antonio Ribadeneyra was export manager for the Bridgeport 
Screw Co. from 1919 to 1939. He also served as treasurer of the asso- 
ciation for a number of years and attended many of its meetings. 
Major matters of policy of his company were decided by the corporate 
officers, but Mr. Farrell, its president, always spoke to him about export 
trade enablers Mr. ipa deneves does not remember ever seeing the 
exhibits 146 A-B, 147, 151, 153 A-B, 154 A-B, 155 A-B, and 156, 
described above, before the date on which he gave his testimony. He 
does not remember any agreements in 1929 or in 1936, not to export 
wood screws to England. He was never told not to export to any par- 
ticular market; could quote to any export market; and could not recall 
ever being told “not to ship to England.” He did not know of any 
understanding with Mr. Hunt that only Reed & Prince and Eagle Lock 
Co. would ship to England, as Nettlefolds wrote in their letter to 
Bridgeport Screw Co. on February 4, 1930 (exhibit 147). Of the 
British market, he testified: “I know as far as I was concerned and 
as far as I can remember the British market was not an attractive one 
to us, we could not get much business there.” ?°° 

Mr. D. O. Anderson, who was employed as export manager for the 
National Lock Co. of Rockford, Ill., from 1925 to 1934, with office in 
New York City, examined and recalled exhibits 148, 149, and 150, 
heretofore discussed in connection with the draft of agreement of 
December 30, 1929 (footnote 114). Exhibit 150, dated December 11, 
1929, is the photostat of a letter found in Mr. Hunt’s files, which was 
written by Mr. Anderson as export manager of the National Lock Co. 
to Mr. Hunt informing the latter that the National Lock Co. preferred, 
as of October 25, 1929, to stay out of the English market. Exhibit 
148, photostat of a copy of Mr. Hunt’s letter to National Lock Co., 
dated February 20, 1930, reports receipt of a complaint from Nettle- 
folds to the effect that National’s screws were being freely offered to 
the London cabinet and piano trade by National’s agents, F. L. Brooks 
& Co., Ltd. Exhibit 149, Mr. Anderson’s reply to Mr. Hunt, dated 
February 24, 1930, reads: 


My letter of December 11 to you stated our exact position as far as England 
or any of our other export territories were concerned, 
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No orders have been solicited by F. L. Brooks & Co., Ltd., since October 25, 
although we have, of course, shipped orders since that date which represented 
incompleted orders which were placed prior to October 25. 

I do not understand, therefore, why Nettlefolds would at this time make a 
statement that screws were being offered freely by F. L. Brooks & Co. unless 
they have concluded arrangements with someone else. I do know that Hagle, 
through Walter P. Notcutt Co., have been selling screws at the same discounts 
that we offered and this was also true of Reed & Prince, but through what chan- 
nels the latter sold, I do not know. 

As far as we are concerned, you can definitely inform Nettlefolds or anyone 
else that we have been entirely out of the wood-screw market since October 25. 


Mr. Anderson testified that the sales made to the Brooks Co. con- 
sisted of screws packed with hinges, and that no sales of wood screws, 
packaged or in bulk, were made to them. This business was dis- 
continued on October 25, 1929, and thereafter until 1934, only some 
general hardware lines were sold in England. 

At this period of time he testified that his company was consider- 
ing applying for membership in the association. The decision to join 
was in the province of the president, Mr. Hogland, and the manager 
of the screw division, Mr. Mallon, but Mr. Anderson, as export man- 
ager, investigated the question of association membership, testifying 
as follows: 7% 


A. Yes; I went into it to determine whether it would be an organization that 
we should be a member of in order to work harmoniously in foreign countries, 
and the main purpose to show that we were playing above board—we were 
novices in the game, and it was more to seek information as to how and what 
the situation was like. 

Q. And when you say “playing above board” in the game of export selling, do 
you mean by that conforming to such rules and regulations as the export associa- 
tion might formulate? 


A. That is right. 
Q. And in the course of such preliminary inquiry did you learn that there was 


an agreement not to export wood screws to England? 

A. Well, I did not know specifically about that except when it came up. In 
fact, I was not thoroughly familiar with all the details of the association, but 
J generally understood that that might be the case, although when this thing came 
up here it was apparent that such was the case. 

Q. You do not know where you got that understanding? 

A. No. 

Mr. Anderson treated Mr. Hunt’s transmission of Nettlefolds’ com- 
plaint about screws being “freely offered” in England as being in line 
with some agreement not to export to England, and he felt it incum- 


bent as export manager to cooperate and play ball with the group.”” 
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Mr. Anderson further testified that he presumed that ats under- 
standing not to sell in England was an association matter rather than 
a matter of policy of some individual member company, testifying in 
that respect as follows: ?* 


Q. And did you make any investigation among competitors? 

A. In just what respect? 

Q. In respect to export. 

A. Well, I do not think we did personally. Information was passed on to us 
from—lI think from different representatives that we had—what the market was 
in certain places, but I think any contact that I had at the time was with Mr, 
Hunt as secretary of the association. 


Mr. Edwin N. Erickson, president of Ek Hardware Co., of New 
York City, gave further testimony on the 1936 incident related above 
in paragraph VII, E, when the Swedish manufacturer, Stenman, 
stopped shipments to the United States. Ek Hardware Co. is en- 
gaged as a manufacturers’ representative in sale of hardware, includ- 
ing wood screws, selling about 75 percent to wholesale distributors and 
25 percent to manufacturers and retailers. It has carried the Stenman 
hinge line continuously since 1922, except for a few wartime inter- 
ruptions. Since 1924, it has carried wood screws as Stenman’s exclu- 
sive representative on the east coast of the United States. Among its 
customers was the R. K. Carter Co., who are mentioned in some of the 
exhibits herein. 

Mr. Erickson identified exhibit 218 A—B, being the photostat of a 
copy of Mr. Erickson’s letter to Stenman, astad June 23, 1946, which 
was found in Mr. Hunt’s files, and reads as follows: 


We acknowledge receipt of your letter of June 12, and refer to your letter of 
February 3, 1936, wherein you inform us of a reciprocal arrangement in regard 
to markets between the American, British, and Swedish manufacturers of screws 
have now been made, and in your letter of June 12 you contradict this state- 
ment that this agreement has never been made with the American Screw 
Manufacturers. 

In the meantime you have served us up with a considerable quantity of wood 
screws and immediately upon receipt of these you advise us we cannot secure 
additional orders from you, so in the meantime what shall we do to replenish our 
stocks with the sizes we are running out of? 

Yes, we wrote to the American Screw Co. and sent their reply to you, but they 
quoted us a price that any small dealer would get, so where do you come in to 
Say we could receive screws at competitive prices, in order for us to work down 
this large stock of screws we have on hand? 

Now, we want to go about this in a peaceful way and look to you for assistance 
and you must arrange that we get screws either from some source here or could 
you not arrange to send these screws from England as surely screws are sold in 
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England cheaper than the home market in Sweden, in order not to be penalized 
by the United States custom law. 

If you cannot send us any screws in order for us to continue the sale of these 
goods here, then you must arrange to take same off our hands or reimburse us 
for the loss of sales and costs of these goods. 

We are not getting anywhere with this Silly correspondence and answers we 
are receiving from you and now we must insist on some action without further 
delay. 

He testified that following request of the Commission’s attorney, 
he made a search but has been unable to locate the Stenman letter of 
February 8, 1936, referred to in the first paragraph of his letter, nor 
a cablegram received from Stenman shortly before February 3, 1936. 

As indicated in the third paragraph of the letter, Mr. Erickson wrote 
the American Screw Co. for a quotation on May 26, 1936, to which 
Mr. Hunt replied on May 29, 1936, as follows: 2°4 

We are in receipt of your letter of May 26 and regret there seems to have been 
some misunderstanding with regard to the letter received from your principals 
as this company has made no agreement with them such as you describe. 

We formerly did a large export business and a great deal of this is now being 
done by your principals and in view of this they may have concluded to take the 
action indicated. 

We would be very glad indeed if we could be favored with your orders for 
serews and Mr. Annis of the domestic sales force will take pleasure in quoting 
you the lowest price we make to any distributor. 

Mr. Erickson recalled this letter and testified that Mr. Annis called 
on him and did not have any attractive price to offer; that in fact “it 
was an insult to have a quotation like that, and I got angry and ex- 
pressed my views on that.” He later saw Mr. Clark of the American 
Screw Co. and received a better quotation, which he described in this 


testimony : *° 


In relation to the price it was considerably higher, but it was a percentage 
over the freely offered price—so that I could continue to sell the trade, because 
with Mr. Annis’ quotation I could not sell the trade. 


On July 10, 1936, Mr. Hunt wrote Mr. Erickson that “It was a great 
pleasure to meet you the other day and also to learn from Mr. Clark 
that a mutually satisfactory solution has been arrived at” (Exhibits 
291, footnote 158). 

Mr. Erickson described his meeting with Mr. Clark at which he 
procured a better price in the following testimony : 7” 


A. Well, how I come to visit with Mr. Clark—a gentleman by the name of Mr. 
Strauss came in, a representative type of a gentleman. I had never seen him 
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pefore. He asked me a lot of questions, and one of the questions that he asked 
me, he said, “Are you hostile to American Screw Co.?” I said rather on the other 
hand, that I always felt very friendly towards them, that the only man I knew 
up there was Harold Milner, and he was their salesman, but when selling Swedish 
serews he was always a gentleman, he always came in, and he never asked me 
questions that could not be answered in the proper manner. 

So he said, well, when he heard I was not hostile, he said: “They want to see 
‘you in Providence.” 

So I communicated with Mr. Hunt, and he met me at the station and took me 
up to Mr. Clark who was then vice president of the company, and I spent a day 
with Mr. Hunt, Mr. Clark, Mr. Peck, and then the following month my brother 
‘Howard then was on the road, he came back, and the following month both of us 
spent another day with these gentlemen. 

Both of these days were two very pleasant days spent and from that time on 
we got into selling American-made screws. 

Q. And those are the screws which are sent you from their subsidiary, Read- 
sing Screw Company? 

A. At that time, and then I do not recall what year, after much arguing with 
-them, I finally convinced Mr. Drayton that we ship them out of Providence, that 
wwe would get better service, and then we got the American screws in. 


‘The Ek Hardware Co. had been purchasing Stenman’s screws in 
50- and 100-ton lots, and Mr. Erickson described the product as “the 
best screw made.” They had about 40,000 gross of these on hand when 
Stenman refused to make further sales. They were eventually dis- 
posed of in bulk orders where packaging and labels were not involved, 
though “if it had not been for the war we would still have some of them 
on hand,” he testified.?” 

Mr. Erickson regards the officers of American Screw Co. as intimate 
friends, but his business has suffered because of the Stenman refusal 
‘to supply him with wood screws. His testimony in that behalf 
reads: 7° 


Q. But in the matter of procuring supplies from the American Screw Co. at 
ithis time, are you able to hold the class of trade and customers that you had—— 
A. (Interposing.) No; I have not. 

Q. Have you lost some trade? 

A. Yes, I have, and that is my grievance to this day, that I cannot seem to 
impress on them that I want to be competitive and hold our own trade. 

Q. You did receive some concession in price from them? 

A. Well, by their own statement that I am not getting any better than any 
other distributor of theirs throughout the country, so I am not on any favored 
basis, don’t see that. I am getting their distributors’ price, at least, that is what 
they tell me, the same as they give to any other distributors throughout the 
country. 

Q. On that basis, are you able to hold such business which you had as a dis- 
tributor of the Stenman screws? ; 

A. No, I cannot sell that trade. 
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Mr. Hunt on March 14, 1946, gave further testimony in connection 
with exhibit 206, the October 2, 1945, letter of Nettlefolds to the Com- 
mission, in which, with respect to the Commission’s request for certain 
missing documents, they wrote that they had “come to the conclusion 
as a number of parties to whom you refer are resident in the United 
States, the information which you request from us should be forth- 
coming from them and not from us as a third party.” He had testi- 
fied March 5, 1946, in this investigation that an unknown agent of 
Nettlefolds had informed him of the Commission’s request for miss- 
ing documents. He admitted at the March 14, 1946, investigation 
herein that sometime in June 1945, Mr. Phipps, a Nettlefolds’ engi- 
neer, had delivered to him Nettlefolds’ letter telling of the Commis- 
sion’s request (transcript 236, footnote 150). Mr. Hunt replied with 
a letter. He destroyed the Nettlefolds letter and the copy of his reply 
thereto, and gave as his reason for such action that he had “gotten into 
so much trouble having so many copies in my files.” Asked whether 
he advised Nettlefolds to comply with the Commission’s request, he ~ 
testified : 7° 

I advised them to do as they saw fit. I did not feel that it was up to me to tell 
them what they should do. I told them the situation on this side of the Atlantic 
as I saw it, if I remember correctly. 

Mr. Hunt was not sure how many of the missing documents were 
in Nettlefolds’ possession, but they had informed him that, on the. 
advice of their counsel, they were not supplying the Federal Trade 
Commission with any documents. He also doubted whether they 
would furnish such documents upon his request. 


VIII. DEALINGS WITH NONMEMBER COMPETITORS 
A. Proceedings 
Paragraph 2 of the bill of particulars herein sets forth that: 


Said association has by agreement with nonmember competitors fixed export 
prices to be charged by such nonmember competitors for their screw products, 
and has procured their adherence to the export prices so fixed. 


B. Continental Screw Co. agreement 


Shortly before November 17, 1930, when the Continental Screw Co. 
signed the association’s articles of agreement (exhibit 257), the follow- 
ing correspondence took place: 
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On August 11 and September 6, 1930, the Reed & Prince Manu- 
facturing Co. complained to the association of loss of business because 
of low quotations by the Continental Screw Co. in Cuba and sug- 
gesting “would it not be well to invite Sweeney (president of Conti- 
nental Screw Co.) to join the association, as he can do more harm out 
of it than in it.” On August 14, 1930, Mr. Hunt, as secretary of the 
association, wrote the Continental Screw Co. transmitting the associ- 
ation’s export price list in conformity with a telephone conversation 
of that date and asking their assurance that they would observe the 
association prices. A letter dated September 8, 1930, to the Conti- 
nental Screw Co. reads: ?° 

We confirm our telephone conversation with you this morning and thank you 
for your assurance that since Mr. Hunt’s conversation with you on August 14, 
you have advised your representative in Cuba to discontinue quoting prices 
longer than those of the association, and that in fact you had returned orders 
to Cuba which had been received at longer discounts. 


C. Request to Rockford Screw Products Co. 


Mr. Hunt, as secretary of the association, wrote a letter dated 
October 25, 1940, to the Rockford Screw Products Co., of Rockford, 
Ill., a nonmember competing manufacturer of wood screws. This 
letter, after citing a report that Rockford had sold screws at a low 
price in Colombia and England, and after quoting the association’s 
export price, concludes as follows: 724 

If you are now interested in export, will you give the matter your careful 
consideration and advise me if you are willing to observe our prices when quoting 
for export? 

D. National Lock Co. agreement 


Mr. Hunt, as secretary of the association, on December 30, 1940, 
wrote the National Lock Co., of Rockford, Ill., that he had information 
of their quoting a 55-percent discount on wood screws sold in Cuba. 
After writing that the association discount was 40 percent, and in- 
closing an association price list, the letter concluded: 


Will you kindly advise me if you are willing to quote these discounts as prac- 
tically all makers are doing? 


The National Lock Co. replied on January 3, 1941, writing: 


You have our assurance that our interests lie entirely along the lines of main- 
taining the established market for export. If you are so inclined, we shall be 
pleased to have from time to time the reports regarding price changes.” 
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Mr. Hunt, in explanation of the foregoing agreements and corre- 
spondence, testified as follows: 48 


A. * * * Now, if a manufacturer just entering into export business—and 
over the years, many manufacturers who have not been interested in export 
business, think they will have a go at it, and some of them drop out after a while, 
and some continue in it, it would be almost impossible to have the export associa- 
tion to maintain a price in a given market very much higher than any other 
American manufacturer. Therefore, when a nonmember asked me for a price 
in any given market, I gave it to him. 

Q. And the price you gave him was the export association price? 

A. The export association price. 

Q. And did you secure adherence to that price by the nonmembers? 

A. Sometimes and sometimes not. We had no way of coercing them. 

Q. But, as I understand it, your effort was to get the nonmember to charge the 
export association price? 

A. To compete on an equal basis. 


IX. FIXING PRICES TO AMERICAN EXPORTERS 
A. Proceedings 


Paragraph 3 of the bill of particulars reads as follows: 


3. Said association has by agreement with its members bound them not to 
sell to American exporters for export at prices less than those fixed by said as- 
sociation. 

B. Association’s practice under its articles 


The association as such never engaged in export trade on its own 
account as noted in paragraph II hereof. It did fix the prices, dis- 
counts, and brokerage commissions at which its members sold in ex- 
port trade, whether direct to foreign purchasers or to domestic com- 
mission houses for shipment in export. Its articles of organization 
(exhibit 266 A-G) make definite provision for this function, para- 
graph 5 (exhibit 266-B) reading: 

5. One of the purposes of the association is the fixing of minimum prices at 
which all wood screws manufactured by the members thereof shall be sold in 
foreign countries other than territories or possessions of the United States, as 
well as terms of sale and standard forms of contracts to be used in connection 
with all sales of such wood screws in foreign countries other than territories or 
possessions of the United States, which minimum prices, terms and contract forms 
shall be fixed and determined from time to time by the council upon written re- 
quest of any member of the association that it do so. The members of the asso- 
ciation, severally and collectively, agree to observe and to adhere, for export 
trade purposes, to all such prices and all such determinations of the council. 
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Specifically, each signatory member of the association agrees not to sell its wood 
screws to or for any purchaser located in any foreign country other than a terri- 
tory or possession of the United States at a price less than has been fixed for 
such screws by the executive council; also, that it will sell to such foreign trade 
only on the terms and with the use of the contract forms prescribed by the execu- 
tive council. Hach member of the association further agrees that it will accept 
and pay such penalties as may be imposed by the executive council for a violation 
of any of the provisions of these articles. 

Mr. Hunt testified that the executive council fixed the prices, dis- 
counts, and commissions on wood screws sold in export trade and that 
these were adhered to by the members of the association. He defined 
export trade as including domestic export houses as well as foreigners, 
stating that “it is just as much an export sale if you sell to an exporter 
in New York or if you sell to a foreigner.” The association’s practice 
in selling to American exporters for export is to allow 2 percent dis- 
count for cash and a 5 percent commission. The latter amount was 
not to be split with customers and he defined the term as follows: ** 

We never called it brokerage; it was always referred to as a commission. It 
enabled the foreign purchaser to buy screws from, either direct from the manu- 
facturer or from the exporter at exactly the same price. You cannot have equilib- 
rium in a foreign market if there are several prices on the same article. 

Mr. Hunt recalled correspondence represented by exhibits 267 to 
276 inclusive. This consisted of inquiries relative to the amount of 
commission to be paid to export houses, made in 1931 by the Conti- 
nental Screw Co. (exhibits 267, 268, 269, 270, and 272); by the At- 
lantic Screw Co. in 1940 (exhibits 271 and 274); and the Charles 
Parker Co. in 1941 (exhibits 275, 276). 

Typical of these are the following, in which Mr. Hunt, as secretary, 
stated the association’s policy : 

Exhibit 271, July 9, 1940, to Atlantic Screw Co.: 


Many years ago when we had an arrangement with the international union it 
was agreed by the export association that a commission of not more than 5 percent 
should be allowed to export houses on the understanding that none of that 
commission should go to the actual buyers. There are now indications that some 
manufacturers are allowing either to confirming houses or manufacturers agents 
more important commissions and it seems to me wé ought to have some definite 
understanding with regard to commissions to be allowed to exporters or export 
agents. Personally it seems to me that 5 percent ought to be sufficient and I 
would be glad to have your opinion on this matter. 


Exhibit 275, May 12, 1941, to the Charles Parker Co.: 


One of the members of the association has asked me if it is in order to allow 
a New York house, buying for export, a commission of 744 percent and I replied 
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that it was not. The member advises me that he has excellent evidence to the 
effect that you have been doing so, and has asked me to take this matter up with 
you. 

As secretary of the association I suppose part of my job is being a policeman 
but it is the most unattractive part of that position. 

At the present time, when America seems to be the only country that can sup- 
ply screws, there would certainly seem to be no necessity for any maker quoting 
anything other than the established discounts and terms. 


The reply of the Charles Parker Co., dated May 18, 1941, reads: 


We have yours of the 12th, and we take no exception whatever to your having 
to act as a policeman, especially when your letter is worded in such a nice way. 

We must admit that we have allowed 7% percent commission in two or three 
instances, and we must also say that we did not make this discount, we met it. 

Writer was shown this commission quoted by another manufacturer, and we 
simply met this quotation because the client stated that on the same basis they 
would give us the order. 

We are quoting 5 percent commission everywhere, and outside of these two 
or three instances, our record is clean. 


The association never excluded American exporters as customers, 
and members were free to choose their customers, Mr. Hunt’s testi- 
mony in this regard reading: 7% 


The export association had nothing to do with limiting sales to anybody. It 
was up to each individual member to sell to whomever he liked at all times. 


and further: 


This is a subject which has been discussed quite a lot since the start of the 
war, at first by the OPA and Treasury, both stated that a sale to an exporter 
in New York was a domestic sale, and not an export sale. In fact, they tried to 
prohibit our selling to New York exporters at the export price. But after a 
year and a half, or so, I think they changed their minds and the OPA definitely 
stated that a sale to an exporter in New York for export was an export sale, and 
the Treasury also altered their opinion on that. 

Domestic export houses, he further testified, have never been able 
profitably to purchase wood screws in the domestic market at domestic 
prices, for reshipment to foreign markets because the domestic price 
was “almost invariably higher” than the export price. 

Mr. Hunt testified that the penalty provision contained in the last 
sentence of paragraph 5 of the articles was never invoked by the 


association. 
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Paragraph 4 of the bill of particulars reads: 
Said association has from time to time fixed prices at which wood screws were 


sold by its members in the Philippine Islands and Puerto Rico—territories of 
the United States. 


B. Price fixing on wood-screw sales to the Philippines 


The association’s secretary was cognizant of the status of the Philip- 
pine Islands as a domestic market. As far back as February 15, 1928, 
in a letter to the National Lock Co. (exhibit 278), he wrote “the 
Export Screw Association does not establish prices for the Philippines 
as under United States law that is considered domestic business,” and 
more recently, on June 3, 1940, he wrote the Charles Parker Co. 
(exhibit 286), “As you know Puerto Rico and the Philippines are 
considered domestic markets by the Federal Trade Commission and 
the Export Screw Association, therefore, has no power to legally 
control prices in those markets.” 

Evidence found in the secretary’s files points strongly to the con- 
trary. Exhibits 279, 280, 281, and 282 are photostats of Mr. Hunt’s 
memoranda of telephone conversations on this very question, quota- 
tions therefrom reading: 

Exhibit 279: 

Telephone conversation with Mr. Price, Pacific Commercial Co., October 22, 
1930. 

Mr. Price called up to say that he had a cable from Manila offering 8,110 gross 
of iron and 510 gross of brass at 75-5-5. I informed him that we would not 


make any concessions beyond price already quoted him and doubted if any 
Americans would. 


Exhibit 280: 


Telephone conversation with Alden Reed, October 22, 1930. 

I telephoned Mr. Reed advising him there was an inquiry in New York for 
shipment to Manila at a cut price but that I felt sure that Eagle, Continental, 
and American were standing firm. Mr. Reed said that they had and would 
make no exception to the Manila prices. 


Exhibit 281: 

Telephone conversation with Mr. Lothrop, August 11, 1932. 

As Mr. Reed informed me on the night of the 10th that Mr. Lothrop had tele- 
phoned Mr. Plumb on that day and they had agreed to consider the Philippines 


an open market as to price. I telephoned Mr. Lothrop and asked him why he had 
done it. He said he had evidence that Continental were up to monkey tricks and 
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they had, therefore, taken the matter up with Mr. Plumb and they both came to 
the conclusion that they had better meet Continental price. I asked him why he 
did not take it up with me particularly as we had been doing most of the Manila 
business for the last few months. He said he had taken it up with me through Mr. 
Reed but I retorted that he had only done this after the damage was done. I 
pointed out the foolishness of cutting prices in the Philippines which is about the 
only market outside of the U. S. A. where there is no foreign competition and 
asked him why he did not let me try to get the monkey business discontinued 
rather than depress price in that market. He hemmed and hawed as usual and 
then said he would discuss it and let me know what conclusion they came to. I 
understood they have already advised their friends in New York to meet the Con- 
tinental quotation but he did not inform me what the Continental was quoting. 


Exhibit 282: 

Telephone conversation with Mr. Lothrop, August 17, 1982. 

I called Mr. Lothrop to ascertain what if anything was the result of his 
promised conference with his superiors with regard to the situation in Manila. 
He advised me that they had decided to continue to regard Manila as an open 
market. 

I asked him if he could tell me just what Continental had been quoting there 
and unfortunately the connection was very poor but I understood him to say 
that he had conferred with the Manila manager of the Pacific Commercial Co., 
who was recently in New York and reported that the reason they could not get 
more business was the fact that they were being underquoted by Continental but 
did not say to what extent. ; 

Mr. Lothrop insisted that they were not going to cut prices but merely trying 
to meet competition from other American makers. 

Correspondence was conducted by Mr. Hunt in 1940 and 1941 with 
the Parker, Atlantic, and the National Screw Manufacturing Com- 
panies on the subject of wood-screw prices in sales to the Philippines. 
Specimens of this appear in the record as exhibits 286 to 293, inclusive. 

On June 4, 1940, Mr. Hunt, acknowledging to the Parker Co. the 
news of price cutting in the Philippines, wrote that he was “sorry to 
hear it”; that “somebody must be hungry for business”; and that he 
presumed the low prices to be a dog fight between Corbin and Reed & 
Prince (exhibit 288). On June 24, 1940, he wrote them further “It is 
remarkable that Reed & Prince can consider this profitable business 
and as far as we are concerned they are welcome to it and there is 
nothing we can do about controlling them as this is not considered 
export business by the Government” (exhibit 290). 

The correspondence with the National Screw & Manufacturing Co. 
definitely reveals the existence of these price fixing arrangements. 
Mr. Hunt, as secretary of the association, on October 29, 1941, wrote 
National that he was given assurance that they quoted a 35-percent 
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discount in Manila; to which, on November 1, 1941, National’s vice 
president, Mr. C. F. Newpher, replied as follows: 


The last advice we have on prices of wood screws is your letter of March 20, 
wherein you state the official prices on wood screws, export list, are iron 35 
percent, brass 80 percent, stove bolts 7614 percent. Since that time we have not 
been advised of any other price. What are the proper discounts? 


Reply to this question was made by a Mr. B. R. Zeiser, Mr. Hunt’s 
assistant at the American Screw Co., on November 38, 1941, as follows: 


This will acknowledge your letter of November 1 addressed to Mr. S. Foster 
Hunt, who is out of town for a few days. 

Screw prices were changed at the meeting of the export association in New 
York on June 25 and I find from the minutes of that meeting that Mr. Newpher 
was present. : 

Notices are not sent out to the companies whose representatives attend meet- 
ings where export prices are changed. 

Under the circumstances I believe your company should have been quoting 
30 percent on both iron and brass from the export list wood screws, since June 25. 

This at any rate is the current price and I know Mr. Hunt would appreciate 
your acknowledgment. 


C. Price fixing on wood screw sales to Puerto Rico 


Evidence that prices were fixed for sales to Puerto Rico appears in 
correspondence between the Continental Screw Co. and Mr. Hunt, 
photostats of which, taken from originals in Mr. Hunt’s files appear 
in the record as exhibits 283, 284, and 285. Addressing Mr. Hunt in 
care of the Export Screw Association, Continental on May 9, 1933, 
wrote that their understanding of prevailing prices to Puerto Rico 
was 70 percent for iron and 671% percent for brass. Addressing him 
again in similar fashion on May 25, 1933, they wrote as follows: 


Have yours of the 24th, and we plead guilty to the offense, if such is the case. 

Since the early part of April, we have had repeated reports of Reed & Prince’s 
agents, the W. J. Kingsland Co. of New York, naming these discounts, and in 
addition to this a report that a traveling salesman from Reed & Prince within 
the last 60 days made a tour of the island, verbally naming this price. 

Yes we have recently taken an order at 70-5 percent on iron and 5714-5 percent 
on brass—c. i. £—$200 net value or over. 

How much confidence can we have in a verbal understanding under the cir- 
cumstances, which it was definitely proven to us that they had made similar 
discounts in Porto Rico, when we were adhering to a 60-10-5 percent basis, and 
while we fully realize that Porto Rico is a taboo point, we had no knowledge of 
any suggested revision, and it is barely possible that lightning can strike twice 
in the same place. 


The lightning evidently did strike twice, for Puerto Rico prices 


were in fact lower (i. e. a larger discount), since Mr. Hunt’s reply of 
June 8, 1933, signed as secretary of the association, reads: 
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After the meeting I made inquiries with regard to Porto Rico and I find that 
all of our friends are quoting for that market the discounts and delivery men- 
tioned in your letter of May 9th (70 percent iron, 6714 percent brass). 


Mr. Hunt admitted that such agreements were made as to Philip- 
pine exports but denied that the Association made any agreement con- 
cerning exports to Puerto Rico, testifying as follows: 2” 


I think I overstepped the bounds with regard to Manila. I don’t think I ever 
did in Porto Rico. The situation was rather different there. The Porto Rican 
business was handled almost entirely directly and the Manila business was 
handled very largely through New York exporters. And, as all export shipment 
had to be handled by the export department, it was rather regarded as an export 
market, and it was right between Dutch East Indies and China, and I am afraid 
that the export association overstepped the legal bounds occasionally by doing 
that. I would point out, however, a good deal of that correspondence is between 
me as export manager of American Screw Co., and naturally, being the largest 
screw company, and at one time of the largest trade in Manila, it was natural 
that when people heard of cut prices in Manila, they would take it up with me. 
There is no doubt that we did take some action with regard to Manila and at 
various times that we should not have taken that action. 


And in denial of a Puerto Rican agreement; 


I don’t think so. It was only natural, however, that if the agent of one maker 
writes in and says, “I understand that such and such a competitor is quoting 
such and such a price, and I must have it to get business,” that that manufacturer 
would write to me and say, “What do you know about the prices in this market? 
is that being quoted?’ And, naturally, I would write and ask the other manu- 
facturer, “Have you quoted such and such a price?” and if he had, I would tell 
the other fellow. But there was no association, as far as I can recollect. There 
was never any association with regard to prices in Porto Rico. 


XI. FILING OF INFORMATION 
A. Proceedings 


The fifth, and last, paragraph of the bill of particulars reads as 
follows: 


Said association, in making its reports required by law to the Federal Trade 
Commission has failed to disclose fully its method and plan of doing business 
and its conduct, practices, and relations to other associations, corporations, 
partnerships, and individuals. 


B. Information which was not filed 


The Commission, in administration of the law, has made available 
to all associations, including the respondent association herein, suitable 
blanks, forms, and schedules for the filing of annual reports. Included 
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in these is a form known as schedule E, of which question 2 reads as 
follows: 


Has the association or one or more of its members entered into, continued in 
effect, amended or terminated during the past year any contract, agreement, or 


understanding, written or oral, with any person, firm, or corporation, either — 


domiciled or with a principal place of business in any foreign country, and 
engaged in the same or a similar business as the association or its members? 

If the answer is yes, submit a copy of each written agreement and attach a 
statement giving full details of each oral agreement. 

Mr. Hunt admitted that he had failed to inform the Commission of 
the agreements with nonmember competitors related in paragraph 
VIII above, but qualified his admission with the proviso: “but I am 
not quite sure that we ever got many nonmembers absolutely to 
adhere.” 218 

He also admitted that he failed to notify the Commission of the 
international union agreement of January 1, 1935, described in para- 
graph VI hereof, qualifying this admission with the statement that 
“we did not consider that the association had done so formally.” ” 

In connection with the union agreement, Mr. Plumb of the Eagle 
Lock Co., then chairman of the association’s executive council, on 
March 28, 1931, addressed an inquiry to Mr. Hunt as secretary of the 
association about Newfoundland prices, and wrote: 


According to the minutes markets not specified are to have a price fixed by 
the Huropean screw union. 


Mr. Hunt testified that such prices were never fixed by one party to — 


the agreement, but gave his recollection that “first prices were set by 
Bsrrespondetion between the screw association and the union.” 2° 


CONCLUSIONS 
I. In general 


The Export Screw Association of the United States was organized 
in 1926, by the five member manufacturers, American, Bridgeport, 
Corbin, Eagle Lock, and Charles Parker companies. At that time, the 
wood-screw Sipps anny iat industry consisted. of 18 manufacturers 
with a productive capacity exceeding domestic consumption demand. 
During the 4-year period immediately preceding such organization, 
wood-screw exports comprised from 12 to 15 percent of total domestic 
and foreign sales volume. ‘This percentage increased from 12 to 14 

218 Transcript 413. 
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in 1927, reached 15 again in 1930, and thereafter fell to 4.2 in 1940, hav- 
ing gone as low as 1.3 in 1936. This decline is explained by several 
factors: the world depression of 1929, subsequent foreign. currency 
devaluations, transition from wood to steel in freight-car and auto- 
mobile-body manufacture, and the advent of newcomers in the indus- 
try, notably in Japan and Sweden. 

' As compared to exports, there was during this period, and prior 
thereto, a substantial importation of wood screws into the United 
States. In fact, in 1936, 1937, and 1939, the volume of imports 
exceeded the volume of exports. This fact has an important bearing 
upon the relationships and agreements between the association and its 
foreign competitors, which will be hereinafter considered. At all 
times during this period, export prices were lower than domestic 
prices. With the decline in export volume, in the opinion of the asso- 
ciation’s secretary, export prices might have gone even lower had it 
not been for the agreement’ with the International Union of Wood 
Screw Manufacturers, hereafter considered. 

Imports of the product in the period 1927 to 1940 were derived 
chiefly from Sweden, Japan, and Belgium. The latter two nations 
for the 5-year period 1936 to 1940 accounted for 1,261,300 gross of 
total imports of 1,460,100. In 1937 and 1940, these two accounted for 
all imports. 

Imports from 1927 to 1936 were predominantly from Sweden, 
ranging annually from 40 to 90 percent of the total. During this 
period, Swedish imports amounted to 1,174,400 gross of the total 
imports of 1,544,800 gross. Their volume, in gross, for the years 
1927, 1928, 1929, and 1930 was 38,000, 75,000, 338,000, and 221,200, 
which amounts were respectively 89, 90, 88, and 95 percent of the 
annual total imports. Swedish imports for the balance of the period 
show a decline as follows: 1931, 138,400; 1932, 37,800; 1933, 107,500; 
1934, 101,000; 1935, 118,000; 1936, 139,000; and but 1,000 in 1938, for 
the period 1937 to 1940. 


IT, Contribution toward purchase of Falu Works, Sweden 


The association’s treasurer, on March 29, 1929; forwarded to Guest, 
Keen & Nettlefolds, Birmingham, England, the sum of $10,000, which 
had been raised on the following allotment basis from four of the 
association’s five members: American Screw Co., $6,921; Bridgeport 
Screw Co., $1,570; Corbin Screw Works, $667; and Kagle Lock Co., 
$842. This payment appears to have been made to the English firm 
to reimburse them for the purchase and closing out on December 15, 
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1928, of the Falu Works, a Swedish wood-screw manufacturing con- 
cern whose policy had been to disregard one of the basic tenets of the 
other manufacturers in the European branch of the industry, namely, 
mutual protection of home markets. 

The European manufacturers at this time were engaged in efforts 
to reconstitute the International Union of Wood Screw Manufactur- 
ers, a cartel which had been formed before the first World War. It 
was unable to function after that war because of inability to obtain 
the cooperation of manufacturers in Sweden, where the competition 
of three small makers had resulted in severe price cuts and had com- 


pelled the two large makers to increase their exports which, in turn, © 


had resulted in a fight for export markets with other European man- 
ufacturers. The three small makers were Prior Werken, Eskilstuna 
Fabriks, and Falu Works. The first of these had been purchased by 
one of the large Swedish makers and negotiations were under way for 
purchase of the second by the other large Swedish maker. Falu 
Works was purchased by Nettlefolds for the account of the union on 
the basis of contributions by union members proportional to their sales 
volume. 

The American contribution of $10,000 was said to have been the 
result of a promise by the association’s secretary while attending a 
meeting of a union committee at Paris on January 9, 1929, almost a 
month after Nettlefolds’ purchase was made and the Falu Works 
closed down. The members of the association had not been consulted 
with respect to the purchase and the secretary first heard of it at the 
Paris meeting. 

He testified that the purpose of his attendance at that meeting was to 
explore the possibility of an agreement between the union and the asso- 
ciation with respect to export markets. The sceretary stated that he 
advised the Europeans that the association could not join the union, 
that it could not discuss sales in home markets, and could not agree to 
pay penalties in case of oversales, and that as a result, the European 
manufacturers were suspicious of the good faith of the association. 
When the comptroller of the union suggested that it would show “a 
definite earnestness” on the part of the association “to cooperate with 
the union” if it made some contribution, the sceretary accepted the 
suggestion. He agreed to do everything in his power to induce the 
association to bear a financial share of the expenses of the Falu pur- 
chase. The secretary did not make a formal commitment to the union, 
in the name of the association, and the association’s minutes disclose no 
formal action. However, the secretary, in communicating on this sub- 
ject with the union, characterized the payment as an association con- 


a 


EXPORT SCREW ASS’N OF U. S. ET AL. 1073 
980 II. Contribution toward purchase of Falu Works, Sweden 


tribution; and Guest, Keen & Nettlefolds acknowledged the payment 
as a “contribution from the association.” 

Failure to record the transaction in the association minutes, and a 
suggestion to “cover up” the payment by obscuring it in an outside 
commercial transaction were ascribed to the fact that the payment 
did not have unanimous membership approval. It appears that one 
member dissented because he did not consider it fair for the export 
association membership “to hold an umbrella over the whole industry.” 

In addition to the statistical record of growing Swedish imports dur- 
ing this period, which the secretary in April 1929 characterized as 
“importations Swedish increasing,” there is evidence that the Falu 
Works in the fall of 1928 solicited sales in this country. 

Although the evidence shows that the association became involved 
in this transaction only after the purchase was completed and the Falu 
Works closed down, and that its participation did not contribute 
directly to this result, it is apparent that the association members knew 
or should have known that the union’s action might affect imports into 
this country. Under these circumstances there is valid basis for a 
recommendation by the Commission that the association and its mem- 
bers refrain in the future from participating in any transaction 
whereby foreign competitors who have or may ship goods into this 
country are eliminated or their production terminated or abandoned, 
whether by actively promoting any such transaction or by contributing 
to its cost after its completion. 


ITT. The International Union agreement 


On January 1, 1930, an agreement was entered into between the 
Export Screw Association and the International Union of Wood 
Screw Manufacturers of Brussels, Belgium, which, as stated, was a 
cartel composed of European manufacturers, including the English. 
Under the terms of this agreement, world markets were divided into 
“home markets” and “export markets.” “Home markets” included 
the following countries: 


Australia France Lithuania 
Austria England Poland 
Belgium Germany Sweden 
Czechoslovakia Hungary Switzerland 
Denmark Italy United States 


It was stipulated that the home market of the association covered 
the United States, including the territories thereof, District of Co- 
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lumbia, and the insular possessions or other contiguous jurisdictions 
of the United States. 

The term “export market” consisted of all territory of the world 
other than the territory under divisions falling within the home _ 
markets. There was no allocation of the home markets in the agree- 
ment, but the export market was allocated on the basis of 82.1526 per- 
cent to the union and 17.8474 percent to the association. These per- 
centages were determined on the basis of sales volume to these mar- 
kets during the years 1927, 1928, and 1929. It was stipulated that in 
the event the quarterly sales of either party into the export market 
exceeded the percentage allotted to it, its members “must reduce their 
offers or increase their prices into the export market” until the agreed 
percentage ratio was reestablished. The association made price and 
volume adjustments, pursuant to these provisions. 

It was further provided that nothing contained in the agreement 
“shall impose any obligation on the association or any member thereof 
that is or may be in contravention of any of the restrictive trade laws 
of the United States, but on the other hand it is the intent of the asso- 
ciation to bind itself to the objects and purposes of this agreement to 
the fullest extent permissible by the provisions of said laws.” This 
provision, apparently intended as a safeguarding clause, is ambigu- 
ous, in that it is not clear whether the trade laws of the United States 
are to prevail over the intent of the association to carry out the pur- 
poses of the agreement. In any event it is not sufficient to save the 
validity of the agreement in the light of other terms therein and the 
surrounding circumstances, including the terms of the bylaws of the 
union hereinafter mentioned. 

The evidence indicates that the agreement remained in effect until 
December 31, 1931, when Nettlefolds withdrew and the union col- 
lapsed. Evidence in the record indicates that during the period of 
the agreement, export trade from this country was lower in volume 
than theretofore, although better prices were obtained. 

Several aspects of this agreement afford justification for an in- 
ference that the contracting parties intended and understood that the 
countries named as home markets were to be reserved for the home 
manufacturers. In an agreement such as this, dividing up neutral 
territory, the term “home markets” would naturally have this con- 
notation. It is clear that the association refrained from competing in 
the 15 countries constituting the home markets of the union members. 
There was no division of business in those areas naturally belonging 
to the foreign manufacturers—their “home markets.” The bylaws of 
the union, hereafter adverted to, disclose that the members of the 
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union had an understanding whereby they were to respect one an- 
other’s home markets. On the face of the agreement, the United 
States was a home market and entitled to the same respect as Euro- 
pean home markets, since it was treated in the same way. There is 
no presumption that the association was disposed to act against the 
interests of its members by aflirmatively agreeing that the United 
States should be thrown open to the competition of the union member- 
ship. If that had been the purpose, the agreement could have so pro- 
vided, very simply. The presumption is to the contrary and the in- 
ference to be drawn from the agreement and the interpretation placed 
upon it by the parties, as well as evidence as to the surrounding cir- 
cumstances and subsequent conduct, is that there was an implied 
understanding reserving the American market to the association. 

It must be conceded that the statistics relating to the volume of 
imports from Sweden before and during the life of the agreement 
do not show that there was any marked reduction of Swedish imports 
which can be laid to the actual operation of the agreement. While 
there was a decrease in these exports in 1930, other intervening factors 
make it impossible to draw any definite conclusion on this score. How- 
ever, even if the agreement actually effected no reduction of imports 
from Sweden, or Europe, the tendency and capacity of the under- 
standing to do so and its potential interference with this trade remain 
as factors which must be taken into account. 

The inference that the intent and purpose of the agreement was to 
reserve home markets to the home manufacturers in the United States, 
as elsewhere, is fortified by the fact that the bylaws of the union, in 
effect during the years 1930-31, stated that the manufacturers in all 
of the national groups represented had a monopoly of their markets, 
and provided that all neutral markets (those not named as home mar- 
kets) should be open to all members, except in the case of the United 
States of America. The bylaws of the union contained explicit defini- 
tions of the “national” and “neutral” markets, forming the basis of 
the agreement of January 1, 1980. 

Any agreement between American and foreign competitors which 
restricts imports into the United States or which excludes foreign 
manufacturers from the domestic market, or which has the capacity 
and tendency to do so, effects restraints which are prohibited by the 
antitrust laws, particularly as the activities and agreements of export 
trade associations are circumscribed by the provisos of the Webb- 
Pomerene law. 

An examination of the agreement between the association and the 
union, in the light of the bylaws of the union, and other pertinent evi- 
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dence in the record, leads to the conclusion that the real understanding 
between the parties was that the home market of the United States 
was to be reserved to the members of the association, and that the for- 
eign members of the union were not to sell wood screws in this coun- 
try. This understanding may not have been fully observed or carried 
into execution, but that fact would neither deny its existence or cure 
its illegality. It resulted in the imposition of illegal restraints upon 
trade into and within the United States, and provides the basis for a’ 
recommendation to the association that the agreement, which expired 
December 31, 1931, be not revived, and that such an agreement be not 
entered into again. 


IV. Activities among screw machine manufacturers 


It appears from the evidence that it was the European practice to 
control production of wood screws by buying out screw-machine manu- 
facturers. In April 1930 an official of the union requested of the as- 
sociation the names of American screw-machine manufacturers, which 
were furnished by letter. In this letter the secretary of the association 
stated that the subject of the manufacture of screw-making machines 
had been brought up many times in this country but no successful 
scheme had ever been thought of that would be satisfactory to the 
screw makers and the machine builders. He testified to the effect that 
the problem of the unlimited manufacture of screw machines in this 
country was a troublesome one and that for years there had been dis- 
cussions among wood-screw manufacturers as to the advisability of 
buying out wood-screw machine makers. It was said this would pre- 
vent the entry of innocent people into the business, although it was 
also admitted that the fact of added competition was something to 
worry about. Furthermore, in this same communication, the secretary 
said that he understood that three German machine makers, whom 
he named, had offered to sell machines in this country. In this con- 
nection, he stated that there were so many idle screw machines in the 
country that it would seem almost impossible for the screw-machine 
makers to sell additional machinery for some time to come. It is 
to be inferred that this letter to an official of the union in Belgium was 
designed to encourage the union to prevent a continuance of such 
activities in the future on the part of these German manufacturers. 

The record also indicates that in 1936 the secretary received an in- 
quiry from Australia for a wood-serew-making machine. He trans- 
mitted this inquiry to Nettlefolds, since Australia was Nettlefolds’ 
market. In this letter, the secretary stated that he believed tha Nettle- 
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folds would appreciate “the embarrassing position in which we may 
find ourselves if this gentleman [from Australia] comes to America 
with money in his piobkbs to buy wood-screw machinery. ” He goes 
on to say that there was an excess of machinery in this country and 
that the prospective buyer from Australia could undoubtedly get 
a machine if he was determined to have it. The secretary explained 
this incident by saying that it was to the interest of the association to 
avoid offending Nettlefolds by cooperating in the sale of wood-screw 
machinery to an Australian purchaser. 

In 1930, the most active union official issued a circular to union 
members, in which he stated: “The American screw makers have 
several times considered some means of suppressing this peril (surplus 
screw machinery) to their business, but there seems to be none other 
than the purchase of the three concerns” (names of which had been 
furnished by the secretary of the association). The secretary of the 
association ridiculed this statement, but it is consistent with other: 
evidence in the record. 

It seems clear that the policy of the union was to prevent outsiders 
from obtaining wood-screw-making machines. The record indicates 
that in 1931 the union obtained an agreement from a German manu- 
facturer that the latter would not furnish any screw-making machine 
~ to manufacturers outside of the union. The union agreed to purchase 
from 10 to 12 machines in a month, which were to be transferred to the 
members at half price. The members were then to destroy an equal 
number of old machines in their factories. An assessment was to be 
made to provide the funds for this plan. 

While the association’s participation in this policy of the union of 
preventing outsiders from obtaining wood-screw-manufacturing ma- 
chines has not been conclusively shown by the evidence, nevertheless 
the record does contain sufficient evidence for an inference that the 
association, or at least the secretary, cooperated with the union in fur- 
thering the latter’s policy. Such cooperation would have the tendency 
and capacity to prevent the entry into the wood-screw market of 
potential competitors, both here and abroad, and thus bring about 
restraints prohibited by law. 


V. 1936 Nettlefolds agreement 


The International Union of Wood Screw Manufacturers was termi- 
nated on December 31, 1931. Thereafter, imports of Swedish wood 
screws into the United States began to increase. In July 1933 the 
association secretary forwarded to Reed & Prince Manufacturing Co. 
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a suggestion by Nettlefolds that he deal with the British firm of 
Guest, Keen & Nettlefolds on a basis to “stop Stenman’s west coast 
business.” Stenman, A. B., was the largest of the five Swedish manu- 
facturers operating in 1929, and was taken over by Nettlefolds there- 
after. Stenman sold to dealers on the Atlantic and Pacific coasts of 
the United States. In 1934, correspondence with a Canadian manu- 
facturer, the association secretary again referred to the subject, writ- 
ing on one occasion: “Just enough Swedish screws are coming into 
this country at prices just low enough to be an annoyance”; and at a 
later date: “a certain quantity of Swedish screws still continue to be 
imported.” Again, in early 1935, he wrote to one of his superior 
officers that he “had confirmed that the screws being sold by Carter (a 
New York City jobber) were Stenman screws.” ‘This particular letter 
referred to negotiations with Reed & Prince Manufacturing Co., with 
whom the same subject was raised in 1933.. He testified that this 
interest was due to Nettlefolds’ statement that an agreement by Reed & 
Prince Manufacturing Co. to stay out of England was the only con- 
dition on which they would keep Stenman’s screws out of the United 
States. 

On December 30, 1935, Reed & Prince Manufacturing Co. sold to 
Nettlefolds a screw-manufacturing plant located in Glasgow, Scot- 
land. The contract of sale contained restrictive covenants binding 
each party not to sell wood screws in the other’s territory for a 10-year 
period. Coincident with this transaction, and without the knowledge 
or participation of Reed & Prince Manufacturing Co., Nettlefolds 
negotiated with the association’s secretary to procure an agreement 
with the association membership for mutual respect of home markets. 

The record of the investigation contains ample evidence of a meet- 
ing of the minds on such contract. Nettlefolds, on December 19, 1935, 
wrote the association secretary that they promised to respect the 
following American territories: 


United States of America Canal Zone 
Mexico Philippines 
Alaska Hawaiian Islands 
Cuba 


so long as Reed & Prince and the other American manufacturers 
respect 
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Great Britain (including Northern Ireland and the Irish Free 
State) 

British colonies, dominions, and protectorates (excluding 
Canada) 

Sweden 

Brazil 

The secretary’s reply of February 6, 1986, reads: 

Copy of your letter of the 19th of December was shown to the Corbin Screw Co., 
Bridgeport Screw Co., Continental Screw Co., Eagle Lock, Charles Parker, and 
the American Screw Co., all of whom are in accord with your suggestion. 

Nettlefolds’ reply of February 17, 1936, confirmed the foregoing 
as follows: 

I take it definitely from your letter that the Corbin Screw Co., Bridgeport 
Screw Co., Continental Serew Co., Eagle Lock, Charles Parker, and the American 
Screw Co. all definitely agree in regard to mutual respect of markets, as far as 
wood screws and self-tapping screws are concerned. 

Removing any doubts as to final acceptance of the agreement, the 
secretary wrote Nettlefolds on March 19, 1936, that “I am glad to 
inform you that Mr. Sweeney now agrees to respect your market with 
regard to self-tapping screws and this now completes the picture as 
I understand it.” 

The association secretary, following a visit to England in April 
1936, reported in writing that “Stenman have agreed to stop such 
shipments (to the United States) and in fact have already done so.” 

The investigation revealed evidence of mutual observance of this 
agreement with Nettlefolds. The American manufacturers ceased 
shipments to England and Nettlefolds refused to quote an American 
manufacturer without approval of the association secretary. Sten- 
man abruptly cut off its United States representatives. No Swedish 
screws have been shipped to the United States since 1936, and there is 
evidence of injury to a New York City jobber because of this fact. 

The association secretary sought to justify this agreement as a 
matter of his company’s policy of “not shipping to those markets 
where domestic manufacturers could take care of consumption,” but. 
in explanation of his efforts to stop Continental Screw Co. shipments 
to England in August 1936 he testified “I imagine I thought he had 
agreed to keep out of England.” The testimony of the manufacturer 
respondents herein confirms the existence of the agreement with such 
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phrases as “keep the thing right side up”; “cooperation”; and “oener- 
ally understood we were not to ship to England.” 

It is concluded that this agreement of 1936 between members of 
the respondent association and Guest, Keen & Nettlefolds restrained 
trade within the United States, thereby warranting a recommendation 
to the association that it refrain in the future from entering into under- 
standings, agreements, or arrangements with competing foreign wood- 
screw manufacturers limiting, restraining, or preventing export of 
wood screws from foreign countries into the United States or its terri- 
tories and possessions. 


VI. Dealings with nonmember competitors 


It appears from the record that the policy of the association in its 
dealings with nonmember competitors was to enlist the support of such 
nonmembers in the maintenance of prices in foreign markets. Cor- 
respondence indicates that the secretary furnished price information 
to at least three nonmembers, the objective being to get the latter 
to “compete on an equal basis.” Apparently such nonmembers were 
always welcome to come in as members as it was considered that they 
“could do more harm out of the association than in it.” However, one 
nonmember replied to an inquiry from the association that “You have 
our assurance that our interests le entirely along the lines of main- 
taining the established market for export.” 

While the maintenance of an established market for the screws 
handled by the association may be accepted as a legitimate and proper 
objective, it does not follow that this purpose may be expanded and 
applied to the marketing of the commodities of nonmembers. Agree- 
ments by an association whereby prices are fixed on exportations of 
the screws of nonmembers do not fall within the immunities of the 
Export Trade Act because those immunities are granted only upon 
the condition precedent that the beneficiary qualify as a member of an 
association organized and operating under the statute. The agreement 
of a nonmember to fix or adhere to the prices of an association must 
be held to be of doubtful validity as applied to such nonmember and 
the association should not, even if it could, put itself in the position of 
being an accessory to an illegal contract. 

Upon the facts disclosed, therefore, it is concluded that sufficient 
basis exists to warrant the Commission making a recommendation that 
the association hereafter refrain from entering into agreements or 
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arrangements with nonmembers to fix or maintain market prices on 
commodities exported by either, or to otherwise collectively cooperate 
in the conduct of their respective lines of export trade. 


VII. Relations with American intermediaries 


In the course of the investigation no evidence was found that there 
were any exporters purchasing wood screws in the domestic market 
for resale on their own account in export trade. This appears con- 
sonant with the fact that over the period 1926 to 1945 export prices 
were invariably lower than domestic prices. On occasion the domestic 
price may have been lower, but never low enough to permit such trading 
in the light of the freight, packaging, and insurance expense required 
for export sale. 

All domestic dealers in this product for export trade are considered 
by the trade as brokers or agents for foreign purchasers. They oper- 
ate on a functional discount which is designated as a “5-percent com- 
mission.” They maintain the fixed export price and do not pass on to 
the purchaser any part of such commission. During the war period, 
the Treasury Department and the Office of Price Administration have 
construed the sales through these dealers as transactions in the course 
of export trade, as is consistent with the universal rule. 

The investigation disclosed that the association members were free 
to deal with any export agent, and there was no evidence of any coer- 
cion of, or injury to, such intermediaries. 


VIII. Insular possessions 


The manufacturer-respondents herein, since formation of the asso- 
ciation, have engaged in wood-screw trade to Puerto Rico and the 
Philippines. The modus operandi of the Philippine trade, handled 
through export houses, closely parallels operations in foreign trade, 
ond the association’s secretary gave this as his reason for functioning 
as the medium for the exchange of price information on trade to the 
insular possessions. He conceded his performance of that activity may 
have “overstepped the bounds” with respect to the Philippines. 

The record contains evidence of certain manufacturers “standing 
firm” against a cut price quoted in Manila; of the secretary deprecating 
the “monkey business” of depressing prices in that market; of a manu- 
facturer complaining to the secretary about “more trouble in connec- 
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tion with Manila”; and of association action on prices to the Philip- 
pines taken ina ae ai held on June 25, 1941. 

Although the Puerto Rican business was handled directly by re- 
spondent manufacturers, there is evidence that it, too, was the subject 
of association correspondence. In May 1933 a ey ae manufac- 
turer complained in writing to the association secretary of another 
member’s price cutting in Puerto Rico, and after deprecating his con- 
fidence in a verbal agreement on Puerto Rican prices, promised his 
company’s “cooperation” if assured that competitors “strictly ad- 
hered” to the prices. The testimony of the secretary and the documen- 
tary exhibits indicate that no action was taken on this “taboo” territory 
in formal meeting, but that results were accomplished by inquiry 
among friends “after the meeting.” 

The investigation has disclosed that the association has from time 
to time fixed prices at which wood screws were sold by its members in 
Puerto Rico, a territory of the United States, and in the Philippine 
Islands during their status as a territory of the United States. This 
contravened the antitrust laws, and provides the basis for a recom- 
mendation that the practice be discontinued as to all territories and 
possessions of the United States. The recent change in the status of 
the Philippine Islands removes them from the category of a depend- 
ency of the United States and makes them a free and independent 
foreign nation. 


IX. Failure to file information 


The statute provides for the filing of such information as the Com- 
mission may require as to the association’s organization, business, con- 
duct, practices, management, and relation to other associations, corpo- 
rations, partnerships, and individuals. Pursuant thereto, the Com- 
mission annually supplied respondent association with blank forms to 
facilitate submission of the foregoing information, one question spe- 
cifically calling for a statement of “relations with other associations, 
corporations, and individuals.” Correspondence between the associa- 
tion’s secretary and the English firm of Guest, Keen & Nettlefolds, 
Ltd., dated February 17 and March 19, 1936, discloses an agreement 
between the English corporation and six of the respondent manufac- 
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turers, American Screw Co., Bridgeport Screw Co., Corbin Screw 
Corp., Continental Screw Co. Onda Lock Co., and the Charles Parker 
Co., to “definitely agree in pasend to mutual respect of markets as far 
as eed screws and self-tapping screws are concerned.” The asso- 
ciation’s secretary, though acknowledging the agreement as a com- 
pleted picture, failed to report it because of absence of formal docu- 
mentary execution. It is concluded that the association’s officers neg- 
lected to file information required by the statute and the Commission 
acting thereunder, and that such officers should be required to file 
seasonably in the future all information required by the statute and 
by the Commission acting pursuant thereto. 


RECOMMENDATIONS FOR THE READJUSTMENT OF THE BUSINESS OF EXPORT 
SCREW ASSOCIATION OF THE UNITED STATES 


To: Export Screw Association of the United States, an export trade 
association, and its officers, executive council, and members: 


The Federal Trade Commission, having had reason to believe that 
Export Screw Association of the United States, an association engaged 
in export trade (as “association” and “export trade” are defined in the 
act of Congress known as the Export Trade Act, approved April 10, 
1918), and certain of its agreements and acts were in restraint of trade 
within the United States or in restraint of export trade of domestic 
competitors of said association or that they substantially lessened 
competition within the United States and otherwise restrained trade 
therein, summoned said association, its officers, directors and members, 
to appear before it on the 8th day of February 1946, as provided by 
section 5 of said Export Trade Act. Said association having duly 
appeared before the Commission pursuant to such summons, and a 
formal investigation into the alleged violations of law having been 
made, in the course of which testimony and evidence was taken and 
incorporated into the record, and the Commission having examined 
the record and made a report thereon, and concluded therefrom that 
certain agreements made and acts done by such association may have 
been in violation of law. 

Now, therefore, pursuant to the provisions of said Export Trade 
Act and by virtue of the authority conferred upon it by said act, 
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the Federal Trade Commission hereby makes to said Export Screw 
Association of the United States, its officers, executive council, and 
members, the following recommendations for the readjustment of said 
association’s business: 

1. That Export Screw Association of the United States refrain 
in the future from formulating, promoting, or participating in any 
plan, program, or agreement whereby either or any of the following- 
described undertakings, or undertakings of similar purport or effect, 
are abetted, continued, entered into or effectuated, to wit : 

(a) ae or practice, such as the participation in the pur- 
chase of the Falu Works of Sweden, by means of which foreign 
competitors who have or may ship there products into the United 
States are eliminated or their production terminated or abandoned. | 

(6) Undertaking or agreement, such as the agreement with the 
International Union of Wood Screw Manufacturers, by means of 
which the United States was agreed upon as the home market for the 
members of the association and the importation of wood screws into 
this country by members of the union was prevented. 

(¢) Undertaking or practice, such as the association’s cooperation 
with the International Union of Wood Screw Manufacturers, whereby 
machinery for the making of wood screws was purchased or sequestered 
and made unavailable to manufacturers or potential manufacturers 
of wood screws. 

(d) Undertaking or agreement, such as the nO Rae between the 
association and Guest, Keen and Nettlefolds, Ltd., of Birmingham, 
England, a foreign eon whereby the export. of wood screws 
from foreign countries into the United States and its territories and 
possessions was limited, vestrained, and prevented. 

2. That Export Screw Association of the United States in the future 
refrain from entering into any understanding or agreement. with 
American manufacturers of wood screws who are not regularly ad- 
mitted and recognized members of said association, whereby said 
manufacturers agree to sell only at agreed and noncompetitive prices 
and terms, or to refrain from competing in export trade in wood 
screws. 

3. That Export Screw Association of the United States refrain 
in the future from fixing prices, terms or discounts upon or trading 
in any manner in wood screws marketed in Puerto Rico or any other 
territory or possession of the United States. 

4, That Export Screw Association of the United States in the future 
seasonably file with the Commission all information required by the 
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Export Trade Act to be filed annually, and furnish all information 
and documentary evidence requested or required by the Commission, 
pursuant to said act, whether called for by report forms, by question- 
naires or communications, by personal visitation or otherwise. 

It is ordered by the Commission that Export Screw Association of 
the United States file with the Commission within 30 days hereof a 
report stating whether it has elected to comply with the above recom- 
mendations, and if so, the manner in which it has so complied. 
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DECISIONS OF THE COURTS 


IN CASES INSTITUTED AGAINST OR BY THE COMMISSION? 


FORT HOWARD PAPER CO. ET AL. v. FEDERAL TRADE 
COMMISSION? 


Nos. 8601, 8604, 8606, 8610—F. T. C. Dock. 4606 
(Circuit Court of Appeals, Seventh Circuit. July 12, 1946) 


MeETHOops, ACTS AND PracricES—CONCERT OF ACTION—PRICE FIXING AGREEMENTS— 
CIRCUMSTANCES OR CoURSES oF DEALING—AS POSSIBLE BAsiIs For, LACKING 
ForMAt AGREEMENT 


The agreement to fix prices that renders the conspiracy illegal need not 
be a formal agreement but may result from circumstances or a course of 
dealing. 

MerHops, Acts AND PRACTICES—CONCERT oF ACTION—Ir OBsECT UNLAWFUL— 

MEANS USED—WHETHER LAWFUL OR UNLAWFUL PER SE—MATERIALITY 


Whether the means used to accomplish the unlawful objective of con- 
spirators are in themselves lawful or unlawful, is immaterial. 


METHODs, ACTS AND PRACTICES—CONCERT OF ACTION—PRICE COMPETITION AND 
UnrairR METHODS, ETC.—PROOF oR ESTABLISHMENT OF UNLAWFUL COMBINA- 
TION—PRICING METHODS AND SYSTEMS—DELIVERED PrIcE ZONE SYSTEMS—CIR- 
CUMSTANCES OR COURSES OF DEALING—PRICE List FILING, PRICE ZONES, AND 
IDENTICAL OR SIMILAR PRICES FOR STANDARD PRODUCT—WHETHER CONCLUSIVE 
EXVIDENCE OF 

The mere filing of price list with manufacturing association or the use 
of pricing zones or the existence of an identical or substantially similar 
price for a standard product is not conclusive evidence of an il[900]legat 
conspiracy. 


APPELLATE PROCEDURE AND PROCEEDINGS—HVIDENCE BEFORE COMMISSION— WEIGHT 
AND INFERENCES—CourT LIMITATIONS—Ir FINDINGS SUPPORTED By SUBSTANTIAL 
EVIDENCE 

The weight to be given to facts and circumstances, as well as the inferences: 
that may reasonably be drawn therefrom, in proceeding before the Federal 
Trade Commission is for the Commission and not for the Circuit Court of 
Appeals, which reviews the evidence to ascertain the existence of substantiak 
evidence to support the findings, which if supported by substantial evidence 
are conclusive. 


1 Reported in 156 F. (2d) 899. For case before Commission, see 38 F. T. C. 282.. 
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MerHops, Acts AND Practices—CoNncEertT or ACTION—PRICE COMPETITION AND 
Unrarr MErHops, ETC.—PROOF OR ESTABLISHMENT OF UNLAWFUL COMBINATION— 
As SUSTAINED BY EVIDENCE 

Finding of Federal Trade Commission that there existed a conspiracy and 
agreement among crepe paper manufacturers for the purpose and effect of 
restricting, restraining, suppressing and eliminating price competition among 
parties to the agreement who manufactured and sold crepe paper in interstate 
commerce, was sustained by substantial evidence. 


CEASE AND Desist ORDERS—METHODS, ACTS AND PRACTICES—CONCERT OF ACTION— 
Pricing METHODS AND SYSTEMS—DELIVERED Price ZONE SYSTEMS—Ir WITH- 
DRAWAL OF CONSPIRATORS From ASSOCIATION, BUT OBJECTIONABLE TRADE PRAC- 
TICES ADHERED TO 

Mere withdrawal of conspirators from association organized to restrict, 
suppress and eliminate price competition did not negative the continued 
adherence to trade practices and zone system theretofore in existence which 
resulted in substantially identical delivered prices, particularly where there 
was no good faith cessation of illegal activities, so as to deprive Federal 
Trade Commission of power to issue a cease and desist order. 


(The syllabus, with substituted captions, is taken from 156 F. (2d) 899) 


On petitions for review of order of Commission, order affirmed and 
enforcement decreed. 

Mr. John H. Hershberger, Mr. Richard C. Stevenson, Mr. William 
W. Fullagar and Knapp, Cushing, Hershberger & Stevenson, all of 
Chicago, Ill., for Fort Howard Paper Co. 

Mr. Wm. H. Leahy, of Framingham, Mass., and Mr. Robert J. 
Keating, of Boston, Mass., for Dennison Mfg. Co. 

Mr. Joseph J. Brown, of Philadelphia, Pa., for National Crepe 
Paper Association and others. 

Mr. Bernard E'skin, Mr. Abraham L. Freedman, and Wolf, Block, 
Schorr & Solis-Cohen, all of Philadelphia, Pa., for Reyburn Mfg. Co. 

Mr. Wm. T. Kelley, Chief Counsel, Mr. Reuben J. Martin, Special 
Attorney, and Mr. Walter B. Wooden, Assistant Chief Counsel, Fed- 
eral Trade Commission, all of Washington, D. C., for respondent. 

Before Kerner and Minton, Circuit Judges, and Bricerx, District 
Judge. 


Kerner, Circuit Judge: 

Petitioners ask us to review and set aside a cease and desist order 
of the Federal Trade Commission, upon a complaint charging that 
petitioners have engaged in Saye methods of competition in viola- 
tion of the Federal Trade Commission Act, 15 U. S. C. A. § 45. 

phe substance of the charges is that the petitioners were engaged 
in a “conspiracy, combination, agreement and understanding for the 
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purpose and with the effect of restricting, restraining, suppressing, 
and eliminating price competition” among petitioners who manu- 
facture and sell crepe paper in interstate commerce. 

_Petitioners answered the complaint, and after the matters involved 
in the charges had been heard upon the complaint and answers, the 
testimony of witnesses and supporting documentary evidence, the 
Commission found the charges to be fully sub[901]stantiated by the 
evidence. Summarized, its findings are set forth in the margin.! 


1*“Paragraph One: Respondent * * * Association * * * jig * * * = [a] 
trade association * * * located at * * * Philadelphia. * * *, The present 
membership * * * comprises six corporations engaged in the manufacture and sale 
of crepe paper. * * * 

“Paragraph Two: * * * The first six corporations named in this paragraph [Amer- 
ican Tissue Mills, Bainbridge’s Sons, Fort Howard Paper Co., Papyrus Co., Reed Co., and 
Tuttle Press Co.] comprise the present membership of respondent Association. * * * 
Dennison * and * Reyburn * * were formerly members of the Association but 
resigned from membership in November 1939. 

“Paragraph Four: The respondent manufacturers comprise all of the manufacturers of 
crepe paper in the United States. * * * [They are] in competition with one another 
in the sale * * * of crepe paper * * * except insofar as such competition uuos 
been restrained * * * asaresultof * * * practices hereinafter set forth. 

“Paragraph Five: * * * Association was organized by the * * * manufac- 
turers on July 19, 19383, * * *. * * * the Executive Committee * * =** ‘on 
July 26, 1933, drafted a ‘Code of Fair Competition’ (under the National Industrial Re- 
covery Act) * * *. The minutes of this meeting * * * contain, under the head- 
ing ‘Trade Agreement,’ the following: 

“<% * * the Committee felt that it would be necessary * * * to draw upa Trade 
Agreement which would contain standard practices in reference to terms, datings, con- 
tracts, freight allowances, standards of lengths, widths, weights, etc., of Crepe Paper, crepe 
paper putups, bulk and package, also crepe paper accessories, selling prices, ete. * * * 

“That [such] agreements * * * were * * * put into effect * * * ig evi- 
dent from the minutes of * * * meetings of the Association, beginning with a meet- 
ing held on August 17—18, 1933. Copies of the minutes of the meetings * * * were 
sent * * * toall * * * members. The minutes of the meeting held on August 
17-18, 1933, * * * set forth * * * other agreements entered into by the mem- 
bers.”? (Then follows detailed provisions re selling of ‘‘seconds and closeouts” and filing 
statistics relative thereto with the Association ; provision of 10’4’’ maximum length for a 
fold of crepe paper; specification of creping ratio; creping ratio is defined. Then follows 
provision for standard weight of tissue; publication of price schedules. The minutes of 
the meeting of August 17-18, 1933, then recite three zones for bulk, fireproof, jumbo rolls, 
and special printed crepe paper, and two zones for packaged crepe paper, decorated crepe 
paper, streamers, and shelf paper. Then there was provision for classification of purchasers 
(price list varied according to classifications) ; dates set for price list going into effect; 
each manufacturer was to publish a price list and send copy to Association. ) 

Minutes of October 19, 1933, meeting showed confirmation of certain trade practice prices. 

Minutes of January 16, 1934, meeting showed approval of change in classification list. 

Minutes of November 8, 1934, meeting showed request to the Association Secretary to 
re-edit price list so there would be no confusion of prices. 

“Paragraph Six: While the practices * * * had their origin during the * * * 
[National Industrial Recovery Act] * * * the record affirmatively shows that the 
practices have by mutual agreement been continued by respondents since that time.” 

The minutes of June 11, 1935, meeting (which was shortly after the NRA was invali- 
dated) showed that the Secretary urged co-operative effort be continued, and the Secretary 
was directed to re-draft the Association By-Laws and Constitution to eliminate reference 
to the Code. A motion to continue as under the NRA was passed unanimously. 

“All members present agreed that they would continue to operate under the same Labor 
Conditions and Fair Trade Practices, as were in effect prior to the elimination of NRA, at 
least until such time as a definite and specific policy had been adopted by the Administration. 

“Wurther evidence of the various agreements entered into by the respondents and of the 
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In essence the findings were that there was an agreement to fix 
prices, zones, and trade practices, which existed under the National 


continued operation of such agreements subsequent to the NRA period is found in the 
minutes of later meetings * * *.” rs 

Minutes of January 17, 1936, meeting showed motion passed defining Class I buyers: Any 
National Advertiser having purchased at the rate of $500.00 per month of Crepe Paper for 
the prior 6 months would be classified as a Class I buyer for the next 6 months. The 
minutes of the meeting held June 2, 3, 1936, discussed the question of adopting new price 
structure to simplify old form. And on June 3, a new form of price list was unanimously 
adopted, effective June 8, 1936. 

Minutes of November 10, 1936, meeting concerning subject of excessive creping ratios, 
and each manufacturer agreed to take up the matter with his Production Department and 
see that ratios received adequate and proper supervision. . 

Minutes of January 21, 1937, meeting showed a discontinuance of mes erepe paper: 
and that the only 144 to 1 ratio paper would be the package. 

Minutes of meeting held on June 23, 24, 1937, showed it was decided that it would be in 
order for them to use Jobbers prices with no excess for cutting when quoting on crepe paper 
cut to pieces. 

Minutes of meeting held on May 17, 18, 1938, showed two motions made: (1) Each mem- 
ber to phone or wire Secretary’s office simultaneously when published price list changed. 
The motion was carried unanimously. (2) All but one agreed to motion to send copies of 
orders and invoices to Secretary’s office promptly. 

Minutes of meeting held on May 2, 3, 1939, showed the Statistical Bureau of the Associa- 
tion was directed to compile a list of A Buyers whose purchases averaged over 100 gross 
a month over six months, and a list of B Buyers whose purchasers averaged from 25—99 
gross over a six-month period. 

“Paragraph Seven: The Commission finds from the evidence * * * that * * * 
respondents have * * * put into operation * * * an agreement * * * .and 
conspiracy to restrain and suppress price competition in the sale of crepe paper. * * * 
the respondents * * * agreed to file and have from time to time filed with * * * 
Association their price lists showing current and future prices for their products, and the 
information disclosed by such lists has by mutual agreement been disseminated among all 
of the respondent manufacturers by the Association. Copies of invoices * * * have 
also been filed with the Association by some of the respondent manufacturers. 

“In further pursuance of their agreement, the respondents have cooperatively estab- 
lished and maintained a ‘zoning plan,’ * * *. Under this zone agreement, uniform 
delivered prices were established * * * within a particular zone, with uniform price 
differentials among the several zones. 

“Purchasers * * * of crepe paper haye by agreement * * * [of] respondents 
been divided into certain classes for pricing purposes, depending upon the quantity of paper 
purchased and upon whether they were regarded by the respondents as jobbers, syndicates, 
etc., with uniform prices and price differentials established for each class of purchasers. 

‘“* * * the respondent manufacturers [have agreed upon] * * * other matters 
affecting the prices of their products, including creping ratios, sizes, weights, and the sale 
of seconds or closeouts. 

“Through * * * these means * * * the respondent manufacturers have coop- 
eratively * * * maintained uniform prices * * *. Not only is this evident from 
the minutes * * * but the record is replete with correspondence between the Asso- 
ciation and its members, and among a number of the members themselves, showing the 
existence of price agreements. The conclusion is inescapable that as a:result of these agree- 
ments competition among the respondent manufacturers was substantially restrained 
* .%* * insofar as prices were concerned. 

“Paragraph Hight: Bach of the respondents has acted in concert * * * with one 
or more of the other respondents in doing * * * theacts * * * herein set forth 
in furtherance of such agreement. * * ¥*, 

oe i 
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competition among the respondent manufacturers in the sale of erepe paper * * * 
and * * * unlawfully to * * * restrain trade in such products in com- 
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Industrial Recovery Act and which continued unabated and unpro- 
tested between the various manufacturers and resulted in practically 
identical delivered prices in the respective zones, to prearranged 
classifications of customers, for the various standard crepe-paper 
products. The [902] Association was the chief instrumentality to 
effectuate the agreement, it being the repository and dispenser of 
price lists, zone maps, trade-practice information, volume-of-business 
statistics, ete. 

All of the crepe-paper manufacturers in [903] the United 
States (the eight accused manufacturers) belonged to the Associa- 
tion, which was an outgrowth of the NRA. In November 1939 
Reyburn and Dennison withdrew from membership. Dues in the 
Association were based on a percentage of the volume of business. 

The Commission laid heavy reliance on the minutes of the Associa- 
tion and on correspondence, particularly between accused manufac- 
turers, not here petitioning for review, and the Association. 

Upon these findings of fact the Commission directed the petitioners 
and five other paper companies to cease and desist from continuing a 
combination to establish uniform prices for crepe paper and related 
trade practices. “It * * * Ordered that * * * National 
Crepe Paper Association * * *, Fort Howard Paper Company, 
* * * Dennison Manufacturing Company, and The Reyburn Man- 


ufacturmg Company, * * * in connection with the * * *, 
sale, and distribution of crepe paper in commerce * * * 
* Ke 


do forthwith cease and desist from entering into, continuing, 
any planned common course of action, agreement, understanding, 
combination, or conspiracy * * * to do or perform any of the 
following acts or things: 1. Establishing or maintaining uniform 
prices for crepe paper,or * * * maintaining any prices at which 
crepe paper is to be sold. 2. Establishing or maintaining delivered 
price zones or price differentials between * * * such zones. 
3. Establishing or maintaining classifications of customers * * * 
for pricing purposes. 4. Adopting or maintaining uniform stand- 
ards governing creping ratios, sizes, or weights of crepe paper, or the 
sale of seconds or close-outs, * * * [to maintain] uniform prices. 
for crepe paper. 5. Filing * * * [with the] ‘Association 
* * * eopies of invoices, or price lists showing current or future. 
prices for crepe paper. 6. Engaging in any act or practice substan- 
tially similar to those set out in this order with the purpose or effect. 
of establishing or maintaining uniform prices for crepe paper.” 
There was a consensus of opinion among the petitioners that crepe 
paper is a standard product—no one could obtain a greater price for 
it than another inasmuch as quality does not vary. All use similar 
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tissue paper, which is “creped” or crinkled on similar creping machines 
so that the resultant product is identical irrespective of the manu- 
facturer. The industry has found that the “creping ratio”—which 
means the ratio of the length of the paper before and after creping— 
should vary according to the use for which it is to be put—draping 
crepe requires a denser creping ratio than flooring crepe, and that the 
NRA served to standardize the resultant product as to permissible 
length of crepe paper in a packet, etc. 

The important issue is the existence of evidentiary support in the 
- record to sustain the findings. Petitioners contend the only basis is 
the possible inference to be drawn from similarity of prices and trade 
practices. They contend that inference is completely dispelled when 
it is recognized that crepe paper is a standard product which must 
be offered at the lowest price quoted by any competitor, or the sale is 
lost. The uniformity in price therefore is solely the result of com- 
petition—not agreement. 

The record discloses meagre oral testimony indicative of an affirma- 
tive agreement (after the NRA period) on the part of the companies, 
or any of them, as to prices charged, zones adopted for similar de- 
livered prices, identical price differentials between the zones, inter- 
change of price lists, or agreement as to color, creping ratio, size of 
packets, ete. 

Rather, the officers of the companies and of the Association testified 
that identity of such trade practices grew out of the practices of the 
NRA period, or were ancient custom, or were the inevitable result of 
meeting competition. They testified that the most important factor 
in the fixing of a sales price was the competitor’s price—a lowering 
of price had to be met (and they were generally agreeable to a raising 
vt a price if the trade could be induced to stand it.) 

They assert the zone system which divided the United States into 
three zones for the sale of “bulk” crepe paper and two zones for the 
packaged crepe paper was [904]| for convenience of the industry and 
public, so that nation-wide syndicates could purchase the product 
for the same price irrespective of where the user was located within 
the zones. The use of zones obliterated the necessity for the use of 
cumbersome railroad freight books. 

Each of the petitioners denied that any agreement inter partes 
predicated any of the uniform trade practices which the Commission 
charged and found to exist. For a while, they had filed prices with 
the Association but ceased to do so shortly after the Schechter de- 
cision (295 U. S 495). They had also filed with the Association 
statistics on the volume of their individual sales. The Association 
compiled this data and informed its members of the total number 
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of sales in the industry so that each member could tell where it stood 
in the industry. 

They testified they found out their competitors’ prices through their 
customers, or their salesmen, and immediately took action to conform 
thereto in order to retain their business. When they made a price 
change they notified their customers accordingly, through their sales- 
men or by direct notification. 

Price for the crepe paper product is generally determined by mill 
price F. O. B. with “freight allowed” which results in an identical 
delivered price to purchasers in each respective zone. 

Fort Howard Paper Company. This petitioner is a Wisconsin 
corporation with its plant and principal place of business at Green 
Bay, Wisconsin. It concedes that the published prices of all manu- 
facturers are generally identical, but there is not that uniformity in 
other terms and conditions of sale, such as the number of days for 
which a 2% discount is allowed. It denies any participation in the 
alleged agreement. It points out that but approximately 1% of its 
business concerns crepe paper, which 1% is principally bulk pack 
display paper sold to large advertisers. It states that before the NRA 
it charged mill price Green Bay, Wisconsin, plus freight (with no 
allowance for freight), but that “this was clumsy, confusing and 
generally unsatisfactory because it necessitated accumulating a vast 
bulk of tables of freight rates so that the company could equalize 
charges, that is, make the total cost to a customer at a given destina- 
tion as Jow as that of a competitor in order to be able to compete with 
him for the business.” It says its selling prices are often lower than 
the published prices. It points out that sending out of price lists 
after NRA by the Association was sporadic and in response to a re- 
quest by a member therefor, and that there had been a considerable 
price fluctuation in bulk crepe paper from time to time. Fort How- 
ard’s prices changed March 16 and May 25, 1938, January 6, 1940, 
January 2, and April 2, 1941. It cites changes of other companies. 
It uses the zoning system because it is convenient and satisfactory 
and there has been no reason to change. Its use of the zoning system 
differs from the Association map in that it includes in Zone 1 all 
cities on the Missouri River northwest of St. Louis (7. e., Kansas 
City, Omaha, Sioux City, and parts of eastern South Dakota and 
North Dakota). When it entered the business it adopted the standard 
size of package of crepe paper then being sold. It states its weight 
of a gross of folds packed for shipment is 27 pounds as compared to 
Dennison’s of 25 pounds. Its draping crepe ratio is 214 to 1. The 
Association is the central source with which the OPA and WPB can 
communicate, and these agencies have asked that there be such a 
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source. Fort Howard was present at only five meetings of the Associa- 
tion and asserts it does not solicit chain stores (syndicates) or sell to 
retail stores direct. Its only price differential is based on size of 
order. ' 

Dennison Manufacturing Company. This petitioner is a Massachu-~ 
setts corporation with its principal plant at Framingham, Massachu- 
setts, and has nation-wide distribution. Its chief contention is that it 
resigned from the Association November 10, 1939 (16 months before 
the Commission’s investigation was commenced and 23 months prior 
to the filing of the complaint) and has had no contact with the As- 
sociation or the other manufacturers since. It meets a price decrease 
of a competitor as soon as it finds it out. Its practices and [905] 
prices are not identical with those of its competitors; * its zones are 
not coextensive with its competitors, but are arranged in relation to 
distance, and there is no evidence that it classifies its buyers; and that. 
the cease-and-desist order covers points with which it has no connec- 
tion. It says it has maintained an “independent course of action” 
and contends the findings and the cease-and-desist order are too gen- 
eral in that they do not state to which petitioner each finding is speci- 
fically applicable. $ 

Dennison complains that the Commission’s order is inappropriate 
in paragraphs 1-3 because it prohibits maintenance of uniform prices, 
delivered price zones, and classification of customers inasmuch as it 
had acted independently therein and did not even classify its cus- 
tomers. It claims paragraph 4 as to uniform standards is inaccurate 
because its action there too is independent. Paragraph 5 prohibiting 
invoice filing is clearly erroneous since November 1939 it has not 
filed price lists. Nor should the order direct it to show compliance: 
because there is no way for it to do anything more than it is doing, 

The Reyburn Manufacturing Company. This petitioner is a Penn-- 
sylvania corporation with its principal place of business in Philadel-. 
phia, Pennsylvania. It, too, resigned from the Association in Novem- 
ber 1939. It points out that the minutes of the June 11, 1935, As- 
sociation meeting continued NRA practices in effect but disclose no 
representative of it present, and that at subsequent meetings there 
were merely “discussions” of trade practices. It says it maintained. 
an “independent” course of action and sent no price lists to the As-- 
sociation after quitting same and sent no invoices after the NRA pe- 


2 Terms are 2% 10 days—net 30, or 2/10 H. O. M. (Bnd of Month). It has retail stores: 
in New York, Boston, and Chicago and gives door delivery on any amount in those cities 
and except for those does not allow freight on less than 100 pounds. Has sold crepe paper 
fold 10’ x 20’’ long as far back as 1906. Its choice of colors is independent. In 1906 it- 
had Imperial crepe in 34 colors. As to creping ratios Dennison points out the Commis- 
sion’s own exhibit shows Dennison does not sell bulk crepe by ratio. Fort Howard made* 
no 24%4—1 ratio and only five of the 8 manufacturers made 2—1 crepe. 
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riod. -Many matters discussed at Association meetings did not per- 
‘tain to Reyburn’s business activities, such as classification of buyers 
and syndicates. No Reyburn representative was at any discussion 
which even remotely concerned prices. No correspondence concern- 
ing prices involved Reyburn. Reyburn relies heavily on the testi- 
mony of its representative to Association meetings to the effect that he 
was under strict instructions from his Company to leave Association 
‘meetings and not participate therein whenever discussions of prices 
arose. Reyburn also relies upon its withdrawal of membership in the 
Association as a basis for invalidating a later cease-and-desist order. 

It is the agreement to fix prices in concert that renders the conspir- 
acy illegal. No formal agreement, however, is necessary to constitute 
an unlawful conspiracy. The essential combination or conspiracy 
may be found in a course of dealings or other circumstances as well as 
in any exchange of words. It is not the form of the combination or 
the particular means used, but the result to be achieved that the statute 
condemns. It is not of importance whether the means used to accom- 
plish the unlawful objective are in themselves lawful or unlawful. 
Acts done to give effect to the conspiracy may be in themselves wholly 
innocent acts. Yet, if they are part of the sum of the acts which are 
relied upon to effectuate the conspiracy which the statute forbids, they 
come. within its prohibition. Zhe American Tobacco Co. et al. v. 
United States, 328 U.S. 781, decided June 10, 1946. True, the mere 
filing of price lists, or the use of pricing zones, or the existence of an 
identical or substantially similar price for a standard product is not 
conclusive evidence of an illegal conspiracy. J/aple Flooring Assn. v. 
United States, 268 U.S. 563; Sugar Institute, Inc. v. United States, 297 
U.S. 553; Salt Producers Assn. v. Federal Trade Commission, 134 
F, (2d) 354 [386 F. T. C. 1110; 3S. & D. 542]; United States v. Inter- 
national Harvester Co., 274 U.S. 693, 708; Cement Manufacturers 
[906] Protective Assn. v. United States, 268 U. S. 588; United States 
v. United States Steel Corp., 251 U.S. 417. With these observations 
in mind, we pass to the question whether there was here an agreement 
to fix prices for the purpose and with the effect of restricting and 
eliminating price competition among these manufacturers and sellers 
of crepe paper in interstate commerce. 

As we have already observed, we have here a finding of the existence 
of an agreement to suppress competition. This finding of the Commis- 
sion was made upon all the evidence, including the conditions existing 
in the industry. It was not a finding based simply on inference. It 
was a finding of fact based on actualities. The existence of substan- 
tial similarity in delivered prices to zoned territories having identical 
zone price differentials, by six manufacturers located at different 
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places, was not a happenstance. Nor, looking at the situation objec- 
tively, was it the inevitable and unescapable result of keen competi- 
tion in a standard product of invariable qualities. To be sure, a keen 
competitor strives to meet a lowered price of a competitor immedi- 
ately upon becoming aware of it, but he does not strive to and invari- 
ably match a price which is hégher than that at which he needs profit- 
ably to sell, unless by express, or tacit agreement, all manufacturers 
have found existence to be less strenuous for all concerned by merely 
setting a price for three zones in the whole United States, and except 
for such (identical) zone differentials, discarding and ignoring the 
substantial item of freight. We are unable to comprehend a manufac- 
turer’s disdain of a natural advantage utilizing the same to gain local 
business, unless he were indoctrinated with the belief (or forced by 
superior economic competitors to align himself to concerted action of 
identical delivered prices) that elimination of all competition was 
economically preferable. 

True, convenience of the use of zones is not to be denied, but mere 
convenience does not induce competitors approximately one-third of 
the nation’s width apart to consider themselves concentric in mapping 
of zones. One glance at the three zone map for bulk crepe will show 
the artificiality of the zone structure and intention to obviate any natu- 
ral advantage of location from price determination. Two of the com- 
panies are located in Wisconsin, and the western limits of the zone 
run merely to the Mississippi River while the eastern boundary runs 
to the Atlantic Ocean. Zone I is obviously drawn to include all manu- 
facturers and put them on a par. The unfairness of this is shown by 
the fact that a purchaser in the adjacent states of Minnesota and Iowa 
would pay the additional fixed price differential to that paid by pur- 
chasers in the remote New England states. The zoning system here 
employed is an enormous exaggeration of the basing point system, 
having nineteen states as the focal basing point. The packaged crepe 
zone system split the nation (but not into equal halves) into two parts. 

This zoning system arose under the NRA, which fact saved its ille- 
gality for the statutorily exempt period. When that immunity was 
lifted the illegality was again apparent and it is more than an infer- 
ence to say that parties continuing to utilize that zoning system, born 
of agreement, suddenly utilized it in order to meet competition, rather 
than by tacit agreement. 

A study of the legal problems of this case and of those involved in 
two comparatively recent cases decided by this court (United States 
Maltsters Assn, et al. v. Federal Trade Commission, 152 F. (2d) 161 
[41 F. T. C. 450]; and Mzk and Ice Cream Can Institute et al. v. Fed- 
eral Trade Commission, 152 F. (2d) 478 [42 F. T. C. 867]) show strik- 
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ing similarity of issues. Very pertinently it was pointed out in the 
Maltsters case at pages 162 and 164: 


As might be expected, there is little, if any, direct proof of an express agree- 
ment. Such proof, however, is not necessary. The agreement may be inferred 
or implied from the acts and conduct of the parties as well as circumstances 
pertinent thereto. * * * 

* * * Any other conclusion would do violence to common sense and the 
realties of the situation. The fact that petitioners utilized a system which 
enabled them to de[907]liver malt at every point of destination at exactly the 
Same price is a persuasive circumstance in itself. Especially is this so when 
it is considered that petitioners’ plants are located in four different states and 
that the barley from which the malt is manufactured is procured from eight or 
nine different states. * * * It may be true, as pointed out by petitioners, that 
a decrease in price by all members is necessary when such decrease is announced 
by any one member in order to meet competition. It certainly cannot be claimed, 
however, that it is necessary that all members increase their price upon an- 
nouncement of an increase by one member in order to meet competition. 


In the Wilk Can Institute case the court said at pages 480 and 481: 


In reality, the essential question for our determination is whether the mem- 
bers of the Institute acted in combination or by agreement for the purpose of 
fixing prices, or their activities contributed to such result, as found by the Com- 
mission. * * * In determining whether such finding is supported, it is not 
necessary, aS argued, that there be direct proof of an agreement. Such agree- 
ment may be shown by circumstantial evidence, and the Commission, the same 
as any other fact-finding body, is entitled to draw any reasonable inference from 
the circumstances of the situation. * * * 

It is argued, perhaps correctly, that such a freight system has long been em- 
ployed by industry so that members thereof might deliver their product at the 
same price. In fact, the Commission recognizes that this freight equalization 
plan was used by petitioners prior to the organization of the Institute. Such 
being the case, the fact still remains that it was employed by petitioners for 
the purpose of fixing the delivered price of their product and by such use price 
competition was eliminated or at any rate seriously impaired. On the face of the 
situation, it taxes our credulity to believe, as argued, that petitioners employed 
this system without any agreement or plan among themselves. * * * 


Without doubt some of the associations involved in prior price fix- 
ing and unfair competition cases have been a great deal more active 
in effectuating and vitalizing a combination, but in several of those 
cases the industry has been larger, the companies involved more 
numerous. This case concerns a relatively old industry, involving but 
eight companies. Trade practices were rarely varied, and with the 
use of the zone system the delivered prices were practically identical. 
The Association attempted to justify its existence and through promo- 
tional efforts sought to increase the volume of business, sought to aid 
the members in the obtaining of desired information, and acted as a 
unifying agent, in earlier times for prices, then, of invoice statistics. 
The documentary evidence touched upon in the findings of the Com- 
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mission discloses not a few hints of its earlier value as a price-exchange 
bureau; also as an aid to keep recalcitrant or derelict members in line 
with price policy. 

We think the artificiality and arbitrarmess of the zone structure is 
so apparent it cannot withstand the inference of agreement. The 
Commission evidently could not believe that Wisconsin companies 
would deprive themselves of the natural benefit of location in the mid- 
west, and proximity to the west, over eastern competitors, were it not 
agreed that they would have equal chance for the eastern business, 
where most of the crepe paper manufacturers were located. 

The weight to be given to facts and circumstances, as well as the 
inferences reasonably to be drawn therefrom, is for the Commission, 
Federal Trade Commission v. Pacific States Paper Trade Assn., 278 
U.S. 52, 63 [11 F. T. C. 636; 1S. & D. 583], and as has often been 
stated, we are not original triers of the facts; we review the evidence 
to ascertain the existence of substantial evidence to support the find- 
ings, which, if supported by substantial evidence, are conclusive. Ped- 
eral Trade Commission v. Standard Education Society, 302 U. S. 112, 
117 [25 F. T. C. 1715; 2 S. & D. 429]. Such evidence exists in the 
instant case. 

Dennison and Reyburn place great reliance upon their withdrawal 
from the Association long before the Federal Trade Commission’s 
investigation even began. [908] Such withdrawal, while of some 
persuasive import, does not negative the continued adherence to all 
the trade practices and zone system theretofore in existence, which 
resulted in substantially identical delivered prices. We do not feel 
theirs are cases of such good faith cessation of illegal activities as 
denies the Commission of the power to issue a cease and desist order. 

The Commission’s order is affirmed and an enforcement decree will 
be entered. It is so ordered. 


CROWN ZELLERBACH CORPORATION ET AL. v. FEDERAL 
TRADE COMMISSION? 


No.11371—F. T. C. Dock. 5421 
(Circuit Court of Appeals, Ninth Circuit. Aug. 19, 1946) 


COMMISSION PROCEDURE AND PROCEEDINGS—JUDICIAL INTERVENTION—COoURT OF 
APPEALS—REVIEW AND ConTROoL AVAILABLE IN, By WRIT OF MANDAMUS, PrRo- 
HIBITION OR OTHERWISE—JURISDICTION OF COURT—WHETHER INCIDENT TO 


AUTHORITY TO REVIEW AND ENFORCE, oR Set ASIDE, oR Mopiry CEASE AND DESIST 
ORDERS 


1 Reported’in 156 I. (2d) 927. 
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Cireuit Court of Appeals, though authorized by statute to review and 
enforce, set aside, or modify cease and desist orders of Federal Trade Com: 
mission, had no jurisdiction to restrain commission before issuance of such 
order from taking specified steps in proceeding on complaint charging price 
discriminations in course of commerce. 


COMMISSION PROCEDURE AND PROCEEDINGS—JUDICIAL INTERVENTION—COURT OF 
APPEALS—REVIEW AND CONTROL AVAILABLE IN, By Writ or MANpAMUs, PRo- 
HIBITION OR OTHERWISE—JURISDICTION Of CoURT—WHETHER CONFERRED BY 
STATUTE RE WritS Nor SPECIFICALLY PROVIDED FOR 


The statute authorizing Circuit Court of Appeals to issue all writs not 
specifically provided for by statute necessary for exercise of court’s jurisdic- 
tion did not give court jurisdiction to issue writs of prohibition or mandamus 
to restrain Federal Trade Commission from taking specified steps in pro- 
ceeding on complaint charging price discriminations in course of commerce, 
since such writs were not necessary for exercise of court’s jurisdiction. 


(The syllabus, with substituted captions, is taken from 156 F. (2d) 927) 


On petition for writs of prohibition, mandamus, or other appro- 
priate relief to restrain the Federal Trade Commission from taking 
further proceedings on its complaint charging petitioners with in- 
ducing and receiving price discriminations until complaint is made 
more definite and certain and specific information requested by peti- 
tioners is furnished, from asserting jurisdiction over price discrimina- 
tions where purchases involved are not in commerce, and from claim- 
ing benefit of any presumption of violation of statute on mere proof 
of a price discrimination. 

Petition dismissed. 


Mr. Bartley C. Crum, Myr. Philip S. Bhrlich, Mr. Albert A. Axelrod, 
and Mr. Ricardo J. Hecht, all of San Francisco, Calif., for petitioners. 
Mr. W.T. Kelley, Chief Counsel, Mr. Walter B. Wooden, Assistant 
Chief Counsel, and Mr. Daniel J. Murphy, Special Attorney, all of 
Federal Trade Commission, all of Washington, D. C., for respondent. 


Before Garrecur, Maruews and Heary, Circuit Judges. 


Martuews, Circuit Judge. 

On February 13, 1946, respondent (the Federal Trade Commission) 
issued a complaint against petitioners (Crown Zellerbach Corpora- 
tion, Zellerbach Paper Company and General Paper Company) under 
15 U.S. C. A. §§ 13 and 21. The complaint charged, in substance and 
effect, that petitioners were engaged in commerce, as de [928] fined 
in 15 U.S. C. A. § 12 and that, in the course of such commerce, they 
had violated and were violating 15 U.S. C. A. § 13 (f) by knowingly 
inducing and receiving discriminations in price which were prohibited 


by 15 U.S. C. A. § 13 (a). 
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On April 8, 1946, petitioners filed with respondent a motion to dis- 
miss the complaint and a motion for a more definite statement or a 
bill of particulars and a separate statement of claimed violations, The 
motion to dismiss was denied without prejudice. The other motion 
was granted to the extent of furnishing petitioners a bill of particulars 
setting forth one specific transaction which, respondent claimed, was 
typical of the discriminations charged in the complaint. In all other 
respects, this motion was denied. 

On April 30, 1946, petitioners filed their answer to the complaint, 
reserving to themselves the right to continue to urge the objections 
made in their motions. The case has not been heard by respondent, 
but is still pending. 

On July 2, 1946, petitioners petitioned this court for an order requir- 
ing respondent to show cause “why this court should not issue a writ 
of prohibition or of mandamus, or both, or grant or give such other 
appropriate relief : 

(1) To restrain respondent Commission from taking any further proceedings 
on the complaint heretofore issued by it unless and until it amends said com- 
plaint to make it more definite and certain and furnishes to petitioners the specific 
information as to the time, place, manner, names of the parties to, and the 
circumstances of the claimed price discriminations heretofore requested by peti- 
tioners in their motions heretofore made before said Commission ; 

(2) To restrain respondent Commission from asserting jurisdiction over price 
discriminations where none of the purchases involved therein is in “commerce” 
as defined by [15 U. S. C. A. § 12], and further to restrain it from asserting juris- 
diction over purchasers under [15 U. S. C. A. § 13 (f)] where the claimed discrim- 
ination was not received in the course of such commerce ; 

(3) To restrain respondent Commission from asserting and adjudging at the 
hearing of said proceeding against petitioners that it is entitled to the benefit of 
any presumption that [15 U.S. C. A. § 13] has been violated on mere proof by it 
of a price discrimination without more. 

We have no jurisdiction to do any of these things. We are em- 
powered by 15 U.S.C. A. § 21 to review and enforce, set aside or modify 
cease and desist orders issued by respondent, but we are not here asked 
to exercise that power. Weare here asked to restrain respondent from 
taking certain steps in a case wherein no cease and desist order has been 
issued. We are not empowered to impose such restraints. Chamber 
of Commerce v. Federal Trade Commission, 8 Cir., 280 Fed. 45 [4 
F. T. C. 604; 18S. & D. 193]. 

We are empowered by 28 U.S. C. A. [§ 377] to issue all writs not spe- 
cifically provided for by statute, which may be necessary for the exer- 
cise of our jurisdiction, but the writs sought here are not necessary for 
the exercise of our jurisdiction. Hence we are not empowered to issue 
them. Chamber of Commerce v. Federal Trade Commission, supra. 

Contending that we have jurisdiction to grant the petition, petition- 
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ers cite McClellan v. Carland, 217 U. S. 268; Duncan Townsite Co. v. 
Lane, 245 U.S. 308; Maryland v. Soper, 270 U. 8.9; Ex parte United 
States, 287 U, S. 241; Ex parte Perw, 318 U. S. 578; United States 
Alkali Hxport Assn. v. United States, 325 U.S. 196; Pratt v. Stout, 
8 Cir., 85 F. (2d) 172; and American Chain & Cable Co. v. Federal 
Trade Commission, 4 Cir., 142 F. (2d) 909 [38 F. T. C. 896]. None of 
these cases supports petitioners’ contention. 
Petition dismissed. 


AETNA PORTLAND CEMENT CO. ET AL. v. FEDERAL 
TRADE COMMISSION? 


CEMENT INSTITUTE ET AL. v. SAME AND TEN OTHER 
CASES 


Nos. 8360, 8361, 8371-8373, 8386, 8389, 8393, 8399, 8402, 8409, 8410— 
F. T. C. Dock. 3167 


(Circuit Court of Appeals, Seventh Circuit. Sept. 20, 1946) 


METHODS, ACTS, AND PRACTICES—CONCERT OF ACTION—PRICE COMPETITION AND 
Unrair MetrnHops, Erc.—Proor ok ESTABLISHMENT OF UNLAWFUL COMBINA- 
TION—INFERENCES—ASSOCIATION MEMBERSHIP—IF EMERGENCY COOPERATION 
WitH GOVERNMENT MOTIVATING INFLUENCE 

Mere membership of a number of cement companies in Cement Institute, in 
view of the fact that a large majority of the members were induced to become 
members for purpose of enabling industry to cooperate with the Federal 
Government in time of emergency, did not create an inference that they were 
members of an unlawful combination or conspiracy to engage in unfair 
methods of competition or to stifle competition in price. 


MetHops, Acts, AND PRACTICES—CONCERT OF ACTION—PRICE COMPETITION AND 
Unrarr MrtuHops, Hrc.—Proor ok ESTABLISHMENT OF UNLAWFUL COMBINA- 
TION—INFERENCES—ASSOCIATION MEMBERSHIP—INSTITUTE SERVICES FOR 
Memsbers—Ir ALL WITHIN LEGAL SPHERE OF TRADE ASSOCIATION 

Finding by Federal Trade Commission that Cement Institute performed a 
series of specified services for its members did not authorize inference that 
members were engaged in a conspiracy to suppress competition in price or 
had combined to practice an unfair method of competition where all such 
activities were within the legal sphere of a trade association. 


Meruops, Acts, AND Practices—Concert or AcTION—PRICE COMPETITION AND 
Unrair Metuops, Erc.—Proor or ESTABLISHMENT OF UNLAWFUL COMBINA- 
TION—BACKGROUND—THINGS ANTEDATING HEARING AND CREATION OF INSTITUTE 
BY MANY YEARS, ETC. 

In proceeding against Cement Institute and its members to require them to 
cease and desist from a combination to engage in an unlawful method of 
competition and to suppress price competition, background which related to 


1 Reported in 157 F. (2d) 533. For case before Commission, see 37 F. T. C. 87. The 
decision of the Court of Appeals was reversed by the Supreme Court on April 26, 1948. 
333 U. S. 683 ; 68 S. Ct. 793. 
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things antedating hearing by as much as 40 years and also antedating the 
creation of Institute and many of its members, and which was not tied up- 
with Institute or its members, was improperly used as a part of the founda- 
tion upon which Federal Trade Commission’s finding of combination was. 
predicated instead of merely for purpose of throwing light upon subsequent 
practices charged. j 


Mertuops, Acts, AND Practrces—Concert or AcTION—PrRICE COMPETITION AND: 
Unrain MretuHops, Erc.—Proor or ESTABLISHMENT OF UNLAWFUL COMBINA- 
TION—NRA. Cope PREPARATION—MEMBER OPINION AND ACTION WITH RESPECT TO» 
PrRoposED—IF DIVERGENCE OF OPINION, MANY PERSUADED WITH DIFFICULTY, ETc. 


Evidence disclosing great divergence of opinion between members of cement 
industry in preparation of code for industry under National Industrial Recov- 
ery Act, that it was with difficulty that many of them were persuaded to agree- 
to what was proposed in connection with the code, and that some never did 
agree, did not warrant a finding by Federal Trade Commission, of a com-. 
bination to engage in an unfair method of competition and to suppress. 
competition in price. 


EviIpENCE—MEeEtTHops, ACTS, AND PRACTICES—CONCERT OF ACTION—PRICE FIXING 
AGREEMENTS—PROOF OR ESTABLISHMENT OF UNLAWFUL COMBINATION—NRA. 
CopE PREPARATION—INDUSTRY MEMBER’S ACTION—ADMISSIBILITY AS TO AGREE- 
MENT REACHED BY, WITH RESPECT TO NIR Act PERIopD 


Evidence as to price-fixing agreement reached by members of an industry 
in preparing a code for the industry under the National Industrial Recovery 
Act, although it might be proper to ituminate a subsequent conspiracy, is: 


not admissible for the [534] purpose-of showing a conspiracy prior or sub- 
sequent to the period of such act or a continuity of such a conspiracy during 


such period. 


HyIDENCE—MrETHOpS, ACTS, AND PRACTICES—-CONCERT OF ACTION—PRICE COMPETI-- 
TION AND UNFAIR MrtTHopS, Erc.—PRoor oR ESTABLISHMENT OF UNLAWFUL. 
CoMBINATION—NRA CopDE—MEMBER OPINION AND ACTION—LETTER BY OFFICIAL 
oF MEMBER TO CoDE OFFICIAL DuRING NIRA—Ir Expression MERELY or OPINION 
OF WRITER OF, UPON LEGAL QUESTION—WHETHER COMPETENT, AFTER WRITER’S: 
DEATH, ON ILLEGAL CONSPIRACY QUESTION 


In proceeding to compel Cement Institute and its members to desist from: 
an alleged illegal combination and from suppressing price competition, letter’ 
written by an official of one of the members to an official of the code authority 
during the National Industrial Recovery Act period concerning a provision of 
code, which letter was merely expression of opinion of writer upon a legal: 
question, was not competent, after writer’s death, to show existence of an. 
illegal conspiracy. 


EVIDENCE—ADMINISTRATIVE PROCEEDINGS—WRITTEN STATEMENTS—IF BY PERSON 
Nor PARTY TO PROCEEDING 


In an administrative proceeding a written statement made by a person not 
a party to the proceeding is inadmissible. 


EvipDENCE—ADMINISTRATIVE PROCEEDINGS—WRITTEN STATEMENTS—Ir INCOMPE- 
TENT, If MADE ON STAND, AS WXPRESSION OF OPINION AS TO LEGAL NATURE OF 
ENTERPRISE—W HETHER CoMPETENCY ENHANCED AS RECORDED IN WRITING LONG 
PRIoR TO HEARING AND BY WRITER’S DEMISE 


—— se 
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Where an expression of opinion as to legal nature of an enterprise would 
have been incompetent if offered by witness on the stand, competency of 
statement is not enhanced by fact that it was recorded in writing long prior 
to the hearing and by fact that writer had died. 


MetHops, Acts, AND PRACTICES—CoNcERT oF ACTION—PRICE COMPETITION AND 
Unrarr MetnHops, Etc.—Proor or ESTABLISHMENT or UNLAWFUL CoMBINA- 
TION—PRICING METHODS AND SySTEMS—PRICE FORMULA—WHERE SELF-PERPET- 
UATING—I¥ METHOD ANTEDATED CREATION OF INSTITUTE CONCERNED 


Finding of Federal Trade Commission that pricing formula used by 
Cement Institute and its members, once put into operation, was self-perpetu- 
ating and that renewed understandings or agreements were not needed, in 
light of evidence that pricing method antedated creation of Institute, did 
not amount to a finding of a-combination: or agreement to suppress competi- 
tion in price. 


WINDINGS OF COMMISSION—CRITERIA, IN GENERAL—CERTAINTY AND DEFINITE- 
NESS—IF NUMRER OF RESPONDENTS INVOLVED 


Findings of Federal Trade Commission should be certain and definite, par- 
ticularly where a number of respondents are involved, and findings of what 
“most,” “some,” “certain,” “a number of,” and “many” of the respondents did, 
and the like, are insufficient as too indefinite. 


MetHops, AcTS, AND PRACTICES—CoNCERT oF ACTION—PRICE COMPETITION AND 
Unrarnk MertHops, Etc.—Proor or HSTABLISHMENT OF UNLAWFUL COMBINA- 
TION—-Basineé PoIntT PRICE SYSTEM—I¥F PRICE LEADERSHIP OF GOVERNING BASE 
Mitzi AccrEPpTrED BY OTHER SELLERS, ETc. 


Expert testimony that, when price of cement is established by seller, price 
leadership of the governing base mill is accepted by other sellers and there is 
no bargaining between buyers and Sellers, and that prices are not the result 
of market action in a true economic sense but merely expressions of a non- 
competitive or monopolistic price structure, did not warrant a conclusion that 
particular cement manufacturers and the Cement Institute were engaged in 
a conspiracy or combination to eliminate price competition. 


MetuHops, AcTs, AND PRACTICES—CONCERT OF ACTION—PRICE COMPETITION AND 
Unrair MetruHops, Etc.—Proor or ESTABLISHMENT OF UNLAWFUL COMBINA- 
TION—OPINION HVIDENCE 

In the absence of actual fact proof, direct or circumstantial, a combination 
to fix prices and engage in an unfair method of competition cannot be shown 
by opinion evidence. 


CEASE AND DESIST OrnDERS—MeEtTHOpS, AcTs, AND PRACTICES—CONCERT OF ACTION— 
Price CoMPETITION AND UNFAIR MernHops, E1rc.—FInpiInes or CoMMISSION— 
Tuat “COMBINATION MAINTAINED BY THE RESPONDENTS HEREIN IN THE MANNER 
AFORESAID” Hap THE “CAPACITY, TENDENCY, AND EFFECT,” HPrc. 

Finding of Federal Trade Commission as to the “capacity, tendency, and 
effect of combination maintained by the respondents herein in the manner 
aforesaid” was not a finding of combination to engage in an unfair method 
of competition and to suppress price competition so as to justify a cease and 
desist order. 


MeruHops, Acts, AND PRAcTICES—CONCERT OF ACTION—PRICE COMPETITION AND 
Unrair Meruops, Eto.—Finpines or ComMISSION—IF FINDING Or CoMBINS 
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TION, HTc., PREDICATED Upon ALL PREVIOUS FINDINGS, OF WuicH MANy APPLI- 
CABLE TO ONLY “SoME” OF RESPONDENTS AND PREDICATED IN PART UPON FIND- 
INGS BASED ON INCOMPETENT TESTIMONY 
[535] Finding of combination to suppress competition in price and to 
engage in an unfair method of competition, predicated upon all previous 
findings, many of which were applicable to only “some” of the respondents 
without naming them and predicated in part upon findings based on incompe- 
tent testimony, was insufficient. 


MerHops, Acts, AND PRACTICES—PRICING METHODS AND SYSTEMS—BasiINe PorInr 
Prick SystemM—Ir TRANSPORTATION Cost IN FreigHt-ADVANTAGE TERRITORY 
or CoMPETITOR ABSORBED INSOFAR AS NECESSARY TO MEET COMPETITOR'S PRICE 


Pricing method, by which a cement mill which invades the freight-advan- 
tage territory of a competitor absorbs as much of the transportation cost as is 
necessary to meet competitor’s price, does not constitute a restraint on com- 
petition and is not unlawful. 


Meruops, Acts, AND PracTticeEs—Pricing MrerHops AND SYSTEMS—BasING PoINT 
Prick SysteEM—IF PHANTOM FREIGHT INCLUDED 
Pricing system by which cement mill, even in its own freight-advantage 
territory, fixes its price at the same price charged by its nearest competitor, 
who fixes his price on basis of a base price plus freight cost to point of de- 
livery to customer, constitutes a discrimination against its customers in 
collecting “phantom freight” and is a violation of the Clayton Act. 


MetuHops, ACTS, AND PRACTICES—CONCERT OF ACTION—PRICE COMPETITION AND 
Unrair Metruops, Erc.—EHstTaBLISHMENT OR PROOF OF UNLAWFUL COMBINA- 
TION—PriciInge MnrtTHops AND SySTEMS—BASING PoInTtT Price SystTEM— 
Ir Lone in USE AND SELF-PERPETUATING, WITHOUT NEED oF RENEWED AGREE- 
MENTS 


Concurrent use by several cement mills of a lawful pricing method which 
enables mill to invade freight-advantage territory of other mills and compete 
with them, which pricing method had long been used by industry and was 
not initiated by mills in question and was self-perpetuating without necessity 
for renewed agreements or understandings, did not disclose a conspiracy to. 
restrain trade. 


MerHops, Acts, AND PRACTICES—CONCERT OF ACTION—PRICE COMPETITION AND 
Unrairn Metuops, Erco.—EstaBLISHMENT OR Proor or UNLAWFUL COoMBINA- 
TION—PRIcCING MrTHODS AND Systems—Basine Pornr Prick System— 
THAT CONCERN IN LESS ADVANTAGEOUS PosITION Forcep To Br Prick FOLLOWER 


The fact that cement mills in commanding position are price leaders, and. 
those in less advantageous positions are forced to be price followers, is not 
indicative of a conspiracy in restraint of trade and to fix prices. 


MetHops, ACTS, AND PRACTICES—CONCERT OF ACTION—PRICE COMPETITION AND 
Unrarr Mernops, Etc.—EstTasLIsHMENT oR PROOF oF UNLAWFUL CoMBINA- 
TION—Pricing Mereruops ANp Systems—Basinc-Pornt Prick System— 
THat CoNcERN IN Less ADVANTAGEOUS Posrtion Forcep To Br Price Fot- 
LOWER—WHERE PUNITIVE BASE PRICE IMposeD BY DoMINANT ConcERN 


Under cement-pricing system predicated upon base price at mill, plus: 
freight, in freight-advantage area, and the absorption of so much of freight: 
charges as is necessary to meet competitor’s price in freight-disadvantage 
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areas, evidence that one mill, having a commanding position, to force second 
mill to adopt a price base satisfactory to first mill imposes a punitive price 
base so that second mill, if it desires to stay in business, must become a price 
follower, does not disclose a conspiracy to suppress competition. 


METHODS, ACTS, AND PRACTICES—CONCERT OF ACTION—PRICE COMPETITION AND. 
UnrFair MetHops, Erc.—EstTaABLISHMENT OR PROOF oF UNLAWFUL COoMBINA- 
TION—PrIcING MretHops AND SySTEMS—WHERE UNIFORM DELIVERED PrRices— 
Ir COMPETITIVE BRANDS COMMAND Price Parity ONLY AND VERY SMALL AMOUNT: 
SUFFICIENT To DIVERP BUSINESS 


Where evidence disclosed that cement consumers would not pay more for 
one brand of cement than for another and that a difference of as little as 
1 cent a barrel would deflect business, so that, regardless of pricing system,. 
result would be uniform delivered price in each market area, the fact of 
such uniformity was not indicative of a conspiracy in restraint of trade. 


FInprInes or ComMISSION—MeEtTHops, ACTS AND PRACTICES—CONCERT or ACTION— 
PRICE COMPEIITION AND UNFAIR METHODS, Erc.—ESTABLISHMENT OR PROOF OF 
UNLAWFUL CoMBINATION—IF FINDING OF COMMISSION RE, ARGUMENTATIVE AND: 
INCONSISTENT 


Finding of Federal Trade Commission in a proceeding to require cement 
mills to cease and desist from a combination to. engage in an unfair method 
of competition and to suppress price competition, which finding was argu- 
mentative and inconsistent, was entitled to little, if any, weight as a finding 
of fact. 


HINDINGS OF COMMISSION—CEASE AND DESIST ORDERS—METHODS, ACTS AND PRaAc- 
TICES—CONCERT OF ACTION—PRICE COMPETITION AND UNFAIR MetuHops, Erc.— 
ESTABLISHMENT OF PrRooF oF UNLAWFUL COMBINATION—BASING-POINT PRICE. 
SystemM—TuHAtT DEALERS AND PURCHASERS GENERALLY Nor AWARE OF QUALITY 
DIFFERENCES IN COMPETITIVE BRANDS, KNOWLEDGE OF WHICH, Htc.—IF FINDING. 
or, Not SUPPORTED BY RELEVANT EVIDENCE 


[536] Finding of Federal Trade Commission that, in general, dealers and 
ordinary purchasers of cement are not aware of differences in quality among: 
the brands of cement sold by different producers, but that possession of such 
knowledge would tend toward making it impossible for cement mills to 
maintain uniform prices, was not supported by relevant evidence, and hence 
could not be relied upon to support Commission’s cease and desist order 
directed against uniform prices on the theory that they resulted from an 
unlawful conspiracy in restraint of trade. 


Metnops, Acts, AND PRracticES—CoNcERT or ACTION—PRICE COMPETITION AND: 
Unrairn Metuops, Erc.—EstaBLISHMENT OR PROOF OF UNLAWFUL COMBINA- 
TION—-BASING-PoinT Price SySTEM—WHERE GOVERNMENT Bips FRomM SEVERAL. 
Mitis IpENTIcCAL—IFr No ExcHANGE oF PRICE INFORMATION AND WORKING OF 
DELIVERED BASING-PoInT Prick System EmMpPLoyrep, UNDERSTOOD BY MILLs 


Identical bids from several cement mills for the furnishing of cement to 
Government at a particular point was not evidence of collusion or a con- 
spiracy in restraint of trade, in light of fact that there was no exchange 
of price information but that the more distant mills knew base price of 
nearest mill and knew freight rates from that mill to delivery point and, 
in making their bids, undertook to absorb excessive freight rates from their 
own mills. 
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Meriops, Acts, “AND PRrAcTICES—CoNCERT oF ACTION—PRICE COMPETITION AND 
Unrarr MerHops, Hro.—HEsTABLISHMENT oR Proor OF UNLAWFUL COMBINATION— 
Basinc-Porint Prick SySTEM—WHERE GOVERNMENT Bips From SEVERAL MILLs 
IDENTICAL—IF NO EXCHANGE OF PRICE INFORMATION, AND WORKING OF DELIVERED 
Basine-Point Price System HMpLoyep, UNDERSTOOD By Mir~s—WHETHER 
CoLLusion AGAINST BIDDERS ON OTHER PROJECTS, OR HNTIRE INDUSTRY, PROPERLY 

_ JNFERABLE 
Any inference of collusion between cement mills in the submission of 
identical bids for the furnishing of cement at a specified project must be 
directed only against the bidder on particular project and not against bidders 
on other projects or against the entire cement industry. 


CoMBINATION AND CONSPIRACIES—OVERT ACTS—MATERIALITY 
The materiality of an overt act depends upon the establishment of con- 
spiracy alleged. 
APPELLATE PROCEDURE AND PROCEEDINGS, IN GENERAL—SUPREME CouRT REASON- 
ING—iF APPLICABLE TO CASE BEFORE COURT OF APPEALS 


Where the reasoning of a decision of the United States Supreme Court 
applies to the facts of a case pending before the Circuit Court of Appeals, 
the latter court must accept such reasoning. i 


MerHops, Acts AND PRACTICES—PrRIcING METHODS AND SYSTEMS—BASING-POINT 
Prick SySTEM—CONGRESSIONAL HISTORY 


Congressional history of attempt to outlaw the use of basing-point price 
system and repeated congressional refusal to declare use illegal is a matter 
of common knowledge. 


CEASE AND DESIST ORDERS—MeEtTHopS, ACTS AND PRACTICES—PRICING METHODS AND 
SYSTEMS—BASING-PoOINT Price SySTEM—WHETHER ILLEGAL Per Se—ir RE- 
PEATED CONGRESSIONAL REFUSAL TO OUTLAW 


Where Congress over a period of years repeatedly refused to declare 
the basing-point price system illegal, Circuit Court of Appeals would not 
declare such system illegal per se in a proceeding to review an order of the 
Federal Trade Commission directing cement mills to cease and desist from 
the use of such system; such a declaration being solely in the legislative 
domain. 


(The syllabus, with substituted captions, is taken from 157 F. (2d) 
533) 


On Petitions for review of order of the Commission, order vacated, 
(Evans, Cirewt Judge, dissenting). 

Donovan Leisure Newton Lumbard & Irvine and Messrs. William J. 
Donovan, George S. Leisure, James Rk. Withrow, Jr., Ira CO. Werle, 
and Henry Herrick Bond, all of New York City, Mr. William G. 
Compton, of [537] Keesville, N. Y., and Dorr Casto and Messrs. Breck 
P. McAllister, Thomas J. McFadden and Francis A. Brick, all of 
New York City, Mr. George Ragland, Jr., of Chicago, Ill., Mr. Edward 
K. Hanlon, of New York City (Messrs. Murray T. Quigg, Joseph A. 
Seeley, and Francis X. Walsh, all of New York City, of counsel), for 
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petitioners Aetna Portland Cement Co., Cement Institute, and Blaine 
S. Smith et al. 

Messrs. Edward A, Zimmerman, Harold W. Norman, William R. 
Englehardt, and Zimmerman and Norman, all of Chicago, Ill., and 
Mr. Roscoe Pound, of Cambridge, Mass., for petitioner Marquette 
Cement Mfg. Co. 

Messrs. Walter C. Fox, Jr., Marshall P. Madison, Herbert W. Clark, 
and Chickering & Gregory, Pillsbury, Madison & Sutro, Morrison, 
Hohfeld, Foerster, Shuman & Clark, all of San Francisco, Calif., Mr. 
A. W. Witherspoon, and Witherspoon, Witherspoon & Kelley, all of 
Spokane, Wash., and Messrs. Chaffee F. Hall, Robert H. Gerdes, and 
Earl & Hall & Gerdes, all of San Francisco, Calif., and Overton, Ly- 
man, Plumb, Prince & Vermille, and Mr. Edward D. Lyman, all of 
Los Angeles, Calif., for petitioner Calaveras Cement Co. et al. 

Messrs. Charles Wright, Jr. and Laurence A. Masselink, both of 
Detroit, Mich., for petitioner Huron Portland Cement Co. 

Mr. Francis A. Le Sourd and Little, Leader, Le Sourd & Palmer, 
all of Seattle, Wash., for petitioner Superior Portland Cement, Inc. 

Mr. S. Harold Shefelman and Weter, Roberts & Shefelman, all of 
Seattle, Wash., for petitioner Northwestern Portland Cement Co. 

Messrs. Louis W. Myers and Pierce Works, both of Los Angeles, 
Calif. (O’Melveny & Myers, and Mr. Lauren M. Wright, of Los An- 
geles, Calif., of counsel), for petitioner Riverside Cement Co. 

Messrs. John H. Hershberger, Elbridge H. Condee and Knapp, 
Cushing, Hershberger and Stevenson, all of Chicago, Il., Mr. Nathan 
L. Miller, of New York City, and Mr. Roger M. Blough, of Pittsburgh, 
Pa., for petitioner Universal Atlas Cement Co. 

Messrs. Robert B. Murphey and Alex W. Davis, both of Los An- 
geles, Calif., for petitioner California Portland Cement Co. 

Mr. William D. Burnett, of Los Angeles, Calif., for petitioner Mono- 
lith Portland Cement Co. et al. 

Mr. William T. Kelley, Chief Counsel, and Mr. Walter B. Wooden 
and Ur. Everette MacIntyre, Assistants Chief Counsel, Federal Trade 
Commission, all of Washington, D, C. for respondent. 

Before Evans, Masor and Kerner, Circuit Judges. 


Magsor, Circuit Judge: 

These are petitions, joint and several, filed on behalf of the Cement 
Institute, 74 cement producers and 23 individuals, officers and agents 
of the Institute, for review of and to set aside or modify an order 
to cease and desist issued by the Federal Trade Commission July 17, 
1948, against the petitioners (respondents before the Commission and 
referred to in this opinion as such). 

734584—49—vol. 43 73 
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Nine separate briefs have been filed in this court on behalf of 
respondents, seven singly by seven of the corporate respendents in 
Nos. 8371, 8373, 8386, 8389, 8393, 8399 and 8402. One brief has been 
filed on behalf of 59 corporate respondents, No. 8360, the Cement In- 
stitute and certain officials thereof, No. 8361, and certain other of- 
ficers and agents of the Institute, No. 8410. Another brief has been 
filed on behalf of seven of the corporate respondents, No. 8372. In 
No. 8409, the corporate respondents rely upon the points made by 
Aetna, et al. in No. 8360. These briefs comprise a total of about 
775 printed pages. In reply, the Commission has filed a brief of 
more than 300 pages. Reply briefs have been filed by respondents with 

_a total of about 444 pages. In addition, respondents have filed what 
is designated as Appendix A, consisting of four volumes containing a 
voluminous digest or statement of facts. This court heard oral argu- 
‘ment for three days, April 30, May 1 and May 2, 1946. This argu- 
ment was reported, transcribed and furnished to the court in a volume 
which totals more than 550 pages. 

Some twenty pages of the Commission’s findings are devoted to the 
naming of the corporate respondents and a narration of [538] certain 
information pertaining to each. So far as here material, such infor- 
mation has to do with the naming of the State of incorporation of each 
corporate respondent, the location of its place of business as a pro- 
ducer of cement, the date when each became a member of the Institute. 
and the period during which it continued as such. The corporate 
respondents are located in thirty-six different States, in fact in all 
portions of the United States. Eleven of such respondents are lo- 
cated in Pacific Coast States west of the Rocky Mountains. 

The Commission’s complaint consists of two counts, both charging 
that “for more than eight years last past, respondents have maintained 
and now have in effect a combination among themselves to hinder, 
lessen, restrict and restrain competition in price, among producing 
respondents * * * made effective by mutual understanding or 
agreement to employ, and by the actual employment of * * * 
what is known as a multiple basing point system of pricing,” which 
results in the quoting of an identical delivered price by all producers 
who seek business at any given destination. This combination is al- 
leged to be an unfair method of competition, in violation of Sec. 5 of 
the Federal Trade Commission Act. 

Count 1, under a heading entitled “Methods for making system effec- 
tive,” enumerates other practices and means used cooperatively in pur- 
suance of and in support of the alleged combination, as follows: (1) 
an agreement to determine prices by using freight rates contained in 
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freight-rate books prepared and distributed by the Institute, regard- 
less of the accuracy of such rates and with the alleged result that. 
official tariffs are nullified; (2) an agreement to eliminate diversions 
of cement in transit, which allegedly result in concessions in delivered 
prices to the transferee; (3) an agreement to thwart the efforts of the 
Federal government to secure f. 0. b. mill prices on cement; (4) an 
agreement arbitrarily to classify customers and to sell only to middle- 
men who fall within an “agreed and arbitrary definition of a ‘cement 
dealer’ ”; (5) mutual understanding and concerted action to use uni- 
form terms of sale and discounts; (6) an agreement to prevent price 
competition resulting from the sale of foreign cement, and (7) the in- 
terpretation and formulation by the Institute of official policies for 
the industry where individual action might result in breaking down 
the pricing system. 

Count 2 charges that delivered prices made pursuant to the combina- 
tion as alleged in count 1 are not actual prices received because they 
include the cost of transportation; that the true prices of each seller 
are the amounts realized at the mill (called “mill nets”) after deduc- 
tion of such transportation costs; that the variations in such mill nets 
have resulted from the alleged combination to use the “multiple bas- 
ing point system” and constitute discriminations in price by each 
seller among his customers; and that the effect is to injure, destroy 
and prevent competition in price among producing respondents in 
violation of Sec. 2 of the Clayton Act, as amended by the Robinson- 
Patman Act. 

It will thus be noted that the restraint on competition alleged in 
both counts of the complaint is between producing respondents and 
that the discriminations alleged in count 2 are among the customers of 
each seller. In other words, there is no allegation of restraint on com- 
petition between customers, and no allegation of discriminations be- 
tween customers of different producing respondents. 

Answers were filed by all respondents, denying all allegations of 
the complaint as to understanding, agreement or combination. Many 
of the answers also set forth various affirmative defenses predicated 
upon their individual practices and policies. 

From December 1, 1937, until November 29, 1940, with some short 
intervals, evidence was taken before a trial examiner appointed by the 
Commission. This evidence consists of about 49,000 pages of oral 
testimony and over 50,000 pages of exhibits. The trial examiner filed 
his report on the evidence in May 1941, to which exceptions were filed 
by respondents. Briefs were filed and oral argument was had before 
the Commission in April and May 1942. On July 17, 1948, the Com- 


1110 FEDERAL TRADE COMMISSION DECISIONS 


mission entered its findings and conclusions, which cover 171 pages of 
the printed [539]\record. It also entered its Order to Cease and Desist 
and certain ancillary orders denying motions theretofore made by the 
respondents. The petitions to review and set aside the Commission’s 
order were filed’in this court July 26, 1943. Pursuant to extension of 
time granted, respondents on March 20, 1944, filed their statement of 
points and a motion to adduce additional evidence. By order of this 
court dated July 31, 1944, the motion to adduce additional evidence 
was denied, without prejudice to its being renewed at the time of 
hearing on the merits. 

The contested issues are stated by the respective parties in numerous 
and divers ways. They present questions both factual and legal. We 
think the fundamental issue under count 1 of the complaint may be 
divided into two parts, (1) whether the Commission has found that 
respondents have entered into a nation-wide conspiracy, as charged, 
to restrain competition in price in the sale of cement by use of the 
multiple basing point system of pricing, in violation of Sec. 5 of the 
Federal Trade Commission Act, and (2) whether such finding, if made, 
is substantially supported by the record and constitutes a violation of 
law. 

Under count 2, the issue appears to be whether the combination or 
conspiracy alleged in count 1, if found to exist, resulted in variances in 
the mill net prices of the respective corporate respondents and vari- 
ances in their respective delivered price quotations not accounted for 
by differences in the respective costs of delivery, thereby constituting 
unlawful discriminations in price between customers of the same cor- 
porate respondent under Sec. 2 of the Clayton Act as amended. 

Numerous other issues are raised by reason of respondents’ con- 
tentions (1) that the Commission committed prejudicial error in the 

- reception of evidence upon which its findings were in whole or in part 
predicated, as well as in the rejection of evidence; (2) that the order to 
cease and desist exceeds the jurisdiction of the Commission and should 
ve set aside for that reason; and (3) that the decision of the Supreme 
Court in Cement Mfrs. Protective Assn. v. United States, 268 U.S. 588 
(generally referred to as the old Cement case), makes res adjudicata 
or is otherwise determinative of the issues relevant to count 1 of the 
complaint. The issues just stated are common to all of the 
respondents. 

Certain other issues are raised which are pertinent only to some of 
the respondents. Such issues include (1) that assuming that a nation- 
wide conspiracy has been found as charged, there is neither finding nor 
proof that certain of the respondents were members thereof; (2) that 
respondents have been deprived of the constitutional rights of due 
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process of law because of the bias and prejudice of the Commission and 
its prejudgment of the case; and (3) that the Commission is without 
jurisdiction as to certain respondents because their sales of cement were 
made solely within the State in which their mills are located and they 
are In no manner engaged in interstate commerce. 

At this point it seems pertinent to make a general statement relative 
to the cement industry. Cement isa binding agent which, when mixed: 
through the agency of water with sand, stone, or other such ingredients, 
produces concrete or mortar. It isa perishable product which cannot’ 
readily be stored and is therefore produced and purchased by the user 
as needed. The location of cement mills is determined primarily by 
availability of raw materials, but sources of fuel, prospective demand 
and proximity and access to markets are also considered. The first 
mill for the commercial manufacture of cement in this country was 
established in Pennsylvania some seventy years ago. Prior to that 
time cement was imported from abroad. Subsequently, its manufac- 
ture gradually spread until there are now cement-producing plants 
located in at least thirty-six States. On the date of the complaint, 
July 2, 1937, the 74 producing respondents were operating 144 cement 
mills and 19 packing plants. Such mills in all but a few instances are 
located at the site of the primary raw material, that is, limestone or 
shale. Some mills, however, are located with reference to the source 
of fuel. Packing plants are invariably located at or near large points 
of consumption, and bulk cement is shipped by [540]| water in large 
quantities to these points for packing and sale. Numerous maps found 
in the record show that there are several areas where a number of mills 
are grouped in close proximity to each other. 

Cement is not marketed on a national scale. As found by the Com- 
mission (Par. 3 (a) )?: “Cement is a heavy and bulky commodity and 
the cost of transporting it from point of manufacture to point of use 
generally constitutes a substantial part of the delivered cost. Freight 
charges of 30¢ to 60¢ per barrel for delivery are quite usual, charges 
approximating $1 per barrel are not uncommon, and in extreme 
instances the delivery charges sometimes reach amounts such as $1.38, 
$1.52, and $1.71 per barrel. The high transportation cost constitutes 
one of the factors which have contributed to the extension of the manu- 
facture of cement throughout the United States.” The marketing 
area of each mill is thus limited by freight and competitive price 
factors, and most mills sell the bulk of their output within a radius of 
not more than two to three hundred miles from the mill. 


2'The Commission’s findings are arranged in paragraphs designated by numbers Some 
of the paragraphs contain numerous subparagraphs which are designated by letters. 
Hereafter, in referring to a finding, the numeral will indicate the paragraph and tl > letter 


the subparagraph. 
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Cement is used largely in the construction of permanent structures. 
This accounts for the fact, no doubt, that there is little if any com- 
petition between the users of cement and, as we have already noted, 
the competition alleged to be restrained is confined to that between 
producers, and the discrimination between customers of the same 
producer. As to the use made of cement, finding 3 (b) states: 
“Cement is used in street and highway construction, in water power, 
irrigation, and flood control works, in most heavy construction work, 
in general building, in various public projects, in the production of 
blocks, pipes, and other products, and in many other ways. In some 
of these uses cement constitutes a very substantial part of the total 
cost of all materials used in the project.” 

Cement perhaps more than any other product is highly standard- 
ized. . This was recognized in the old Cement case, wherein the court 
stated (p. 591) : “Cement is a thoroughly standardized product.” This 
fact is also recognized by the Commission. Finding 20 (b) states: 
“For many years the minimum specifications for portland cement 
have been standardized and all cement has been sold subject to such 
minimum specifications.” The record discloses that minimum stand- 
ards for cement have been steadily increased since standard specifi- 
cations were introduced by the American Society of Civil Engineers 
and the American Society for Testing Materials in 1904. While the 
Commission has found that cement produced by some mills has ex- 
ceeded the minimum specifications, the record discloses without con- 
troversy that buyers will not pay more for one brand than another, 
regardless of variations above the minimum standards. In other 
words, it is an interchangeable product and, as some of the witnesses 
stated, “Cement is cement.” In the complaint it is alleged, “* * * 
a difference in delivery price of only one cent (1¢) a barrel will deflect 
business away from one manufacturer to another.” Finding 9 (a) 
states: “A difference in price as small as one cent per barrel may divert 
business from one seller to another.” The Commission in its brief 
states:* “* * * a difference of only a fraction of a cent per barrel 
on sealed bids for large Government orders will ordinarily determine 
the award.” 

Cement is usually packaged in paper or cloth bags containing 94 
pounds each, and when thus packaged four bags constitute a barrel of 
cement, the gross weight of which is 380 pounds. As found by the 
Commission (3 (c)): “Manufacturers customarily market cement by 
sales to dealers for resale * * *. In periods of normal business, 


? Hereafter, when quoting the Commission, it will be from its brief filed in this court 
unless otherwise noted. 
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sales to dealers constitute the most important channel of distribu- 
tion * * *”? This finding goes on to point out that dur [541] ing 
the depression years of 1930 to 1937, sales were made to governmental 
agencies on a large scale. 

There are some 30,000 dealers located in cities, towns and hamlets 
throughout the country. Each dealer is free to handle several brands 
of cement if he chooses; in fact, most-of them handle several, and 
substantially all handle more than one. The Commission concedes 
that dealers are the “backbone” of the business. There is voluminous 
evidence in support of respondents’ assertion that dealers are prac- 
tically unanimous in their desire to purchase on a destination price 
basis. The Commission does not dispute this assertion; in fact, it 
substantially corroborates it. Finding 7 (a) states: “Substantially 
all sales of cement by the corporate respondents are made on the basis 
of a delivered price; that is, at a price determined by the location at 
which actual delivery of the cement is made to the purchaser.” Com- 
mission’s counsel stated before the examiner: “If there is anything 
that I think has been shown in this case over and over again, and 
shown by us, it was the usual method of requesting business on a 
destination basis.” The reason buyers are so insistent that cement 
be sold at a destination price is their desire to know how much it will 
cost them delivered. This is especially true of contractors who use 
large amounts of cement. The difficulty otherwise confronting the 
buyer who wants to know the cost at delivery is that he is required to 
figure the complicated railroad tariffs which constitute a material 
part of such cost. There is also much evidence to the effect that 
producers of cement, in common with producers generally, are depend- 
ent upon the favor of their customers and must establish their sales 
policies so as to meet their approval. AI] cement, however, was not 
sold on a delivered price basis. Some was sold on an f. o. b. plant 
basis, and the Commission made no finding of a refusal on the part 
of respondents to sell on the latter basis. 


THE DURATION OF THE ALLEGED CONSPIRACY 


The complaint fixed no time as to the inception of the alleged con- 
spiracy but merely alleged its existence “for more than eight years.” 
The complaint was filed July 2, 1937, and the Institute was organized 
in August 1929. Evidently it was intended to fix the inception of the 
conspiracy charged at a time prior to the organization of the Insti- 
tute. In fact, the case appears to have been tried upon the theory 
that the conspiracy had been in existence for as long as thirty-five 
years. Respondents assert that upon the filing in this court of the 
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Commission’s brief they learned for the first time that it was the Com- 
mission’s position that the conspiracy charged came into existence with 
the organization of the Institute. Undoubtedly this assertion is sus- 
tained by the record and the Commission’s brief. The Commission 
states: “Each of the corporate petitioners [respondents] * * * 
for a substantial period of time, directly associated itself with and 
constituted a part of the combination through membership in the In- 
stitute * * *.” At another point: “The conspiracy charged was 
against the Institute, and its members. It is what they did during 
the existence of the Institute that constituted the conspiracy and the 
order to cease and desist is directed only against those things.” Re- 
ferring to the Institute, the Commission further states: “It is the chief 
common bond which united them, the common purpose which is the 
core of every conspiracy.” Again the Commission states: “The find- 
ings as to their Institute membership are sufficient to make them re- 
sponsible for the Institute’s program.” 

It appears rather plain that the Commission first took a definite 
stand as to the time of the inception of the conspiracy when confronted 
with respondent’s contention that the old Cement case was res ad- 
judicata of the issues here involved, and that the Commission 1m- 
properly considered evidence as to the practices and customs of the 
cement industry prior to the organization of the Institute. In reply 
to respondents’ contention in this respect, the Commission states: “As 
stated elsewhere we rely upon the acts of the Institute and its mem- 
bers since 1929 and upon our right to rebut petitioners’ [ respondents’ | 
claim and evidence that the system was the byproduct of normal com- 
petitive evolution in prior years.” 


[542], rEE ORDER TO CEASE AND DESIST 


The order is directed against the Institute, its officers and agents, 
and 74 corporate respondents.* It enjoins respondents: 


* * * from entering into, continuing, cooperating in, or carrying out any 


planned common course of action, understanding, agreement, combination, or 
conspiracy between and among any two or more of said respondents, or between 
any one or more of said respondents and others not parties hereto, to do or 
perform any of the following things: 

1. Quoting or selling cement at prices calculated or determined pursuant to 
or in accordance with the multiple basing-point delivered-price system ; or quot- 
ing or selling cement pursuant to or in accordance with any other plan or sys- 
tem which results in identical price quotations or prices for cement at points 
of quotation or sale or to particular purchasers by respondents using such plan 
or system, or which prevents purchasers from finding any advantage in price 


* There originally were 75 corporate respondents but the order directs that the case be 
closed as to respondent Castalia Portland Cement Company. 


~ 
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in dealing with one or more of the respondents against any of the other re- 
spondents. 

2. In connection with or in aid or support of any plan, system, acts, or prac- 
tices prohibited in paragraph 1 above [then follow sixteen injunctive paragraphs 
which we summarize in footnote °]. 


3. Discriminating in price between or among their respective customers by 
systematically charging and accepting mill net prices which differ by the amounts 


necessary to produce delivered costs to purchasers identical with delivered costs 
available to such purchasers through purchases from other respondents. 

4. Using any means substantially similar to those specifically set out in this 
order with the purpose or effect of accomplishing any of the things prohibited by 
this order. 


We set forth the order at this point for the purpose of clarifying a 
somewhat confused situation as to the precise objective of this proceed- 
ing. The order leaves no room for doubt but that the purpose of the 
Commission is to outlaw not only the multiple basing point price 
system but any and all price systems which permit the selling of cement 
“pursuant to or in accordance with any other plan or system,” which 
results in identical prices or which prevents purchasers from buying 
from one producer at a less price than from another. The order further 
makes plain that it is the purpose of the Commission to require each 
producer to sell cement on an f. o. b. mill price basis. The numerous 
other acts enjoined (see footnote 4) are practices which the complaint 
alleges were utilized for the purpose of making effective the multiple 
basing [543]; point system and are referred to by the Commission as 
acts of implementation. In other words, the order enjoins not only 
the use of a multiple basing point price system but all acts and practices 
in aid or support of such system. It is evident, so we think, that if the 
record fails to disclose the alleged combination or if its use be not 
illegal, the acts and practices alleged to support such system become 
immaterial. 


5 (a) Refusing to sell f.o.b. mill; (b) refusing, when selling f.o.b. mill, to allow pur- 
chasers to provide any means of transportation to any place they desire ; quoting or selling 
cement; (c) (d) at f.o.b. mill prices adjusted to equalize differences in freight from other 
differently located mills, (e) at delivered prices equivalent to the price base plus common 
carrier transportation charges from any point other than the actual shipping point, (f) at 
delivered prices which “systematically” include common carrier transportation factors, 
greater or less than the actual cost thereof from the shipping point to destination, (g) at 
delivered prices which “systematically” include a freight factor representing common 
carrier transportation charges higher than the transportation actually employed, (h) at 
destination cost figures with the requirement that for invoicing purposes, the f.o.b. mill 
price shall be determined by specified deductions, (i) to any Government Agency so as to 
deprive the Government of any part of the benefit of land grant or other special common 
earrier rates; (j) collecting, circulating, or exchanging information concerning common 
carrier transportation charges to be used as a factor in pricing; (k) attempting to con- 
trol the destination or use of cement after the acquisition of title by the purchaser ; 
(1) determining or using any basis of classifying customers; (m) determining the types 
of projects or purchasers to whom sales will or will not be made direct; (n) collecting 
and circulating or exchanging statistical data which reveal the individual production, 
stocks, sales, or shipments of any producer; (0) spying upon or threatening to boycott 
customers who deal in imported cement; (p) determining discounts and other terms of 


sale. 
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Moreover, paragraph 8 of the order appears to be directed against 
respondents in their individual capacity, thereby ignoring the charge 
of combination or conspiracy. As we understand the Commission’s 
argument, it so concedes. It states: “Paragraph 3 is by its nature ap- 
plicable only to the respective corporate petitioners [respondents], 
but to a practice which to the extent used by all would in effect re- 
create the system and have the same effect in making delivered prices 
identical.” If our construction of this paragraph is correct, it means 
that the charge of combination is little more than a pretense to get 
all the members of the industry, leaders and followers alike, into the 
same proceeding and before the same court. Further, this paragraph 
would prohibit each individual respondent from absorbing freight 
even though done in good faith to meet an equally low price of a com- 
petitor. That this is the Commission’s purpose is in effect conceded. 
In response to criticism directed at this paragraph by respondents the 
Commission states: “This case will have been ltigated in vain if peti- 
tioners’ [respondents’] views prevail on this subject, even though 
other provisions of the order were to stand.” 


THE CEMENT INSTITUTE 


The Cement Institute (hereinafter referred to as the Institute) is a 
voluntary unincorporated trade association. It was organized in 
August 1929 by fourteen cement producers located in the northeastern 
part of the United States. As found by the Commission, its purpose 
was the promotion of the mutual interests of its members, and it has 
functioned through its officers, trustees, committees, and other agents. 
Its membership increased to forty by June 1930, but such member- 
ship had declined to twenty by May 1931. Its membership remained 
stationary until June 1983 when a campaign was inaugurated to obtain 
members so as to make the Institute the representative of the industry 
in order to comply with the N. I. R. A. in the submission of a proposed 
code. Under these circumstances, substantially all cement producers 
joined the Institute. At the time of the issuance of the complaint in 
the instant proceeding there were seventy-six members, representing 
about 95% of the productive capacity of the industry. Finding 5 
states: “During a period of about 18 months beginning in November 
1933, when partial self-government for the cement industry was au- 
thorized under the terms of the National Industrial Recovery Act, the 
Institute was the repository of the authority delegated and through 
its control of the Code Authority controlled the administration of the 
Code for the Cement Industry * * *.” 


AETNA PORTLAND CEMENT CO. ET AL. VU. FEDERAL TRADE COM. 1117 
HAS THE COMMISSION FOUND THE COMBINATION ALLEGED IN ITS COMPLAINT 


This brings us to the highly controverted issue as to whether the 
findings sustain the charge of combination alleged in the complaint 
and therefore the order under review. Closely related is the further 
issue as to whether the findings, even though sufficient, are supported 
by substantial evidence. In connection with the combination charged 
it is important to keep in mind that the Commission no longer relies 
upon a combination existing “for more than eight years last past,” 
but upon a combination which had its inception in August 1929 when 
the Institute was organized. As already noted, the findings are ex- 
tremely lengthy, and we might add complicated, and difficult to com- 
prehend. It is asserted and reasserted by respondents that the findings 
are vague, ambiguous, indefinite, uncertain, that there is no finding 
of the combination relied upon, and further that many of the findings 
are predicated upon incompetent testimony. It is especially empha- 
sized by many of the respondents that assuming the combination 
charged to have been found, there is no finding which discloses how or 
in what manner they became or were members thereof. After a long 
and careful study [544] of the situation, we are very definitely of the 
view that there is much merit in the criticism directed at the findings, 
notwithstanding the vigorous defense interposed by the Commission. 

As already shown, it is the Commission’s contention that the In- 
stitute was “the chief common bond which united them,” and the fact 
of membership alone is sufficient “to make them responsible for the 
Institute’s program.” As already shown, the Institute was organized 
in 1929, and findings 1 (a) to (z), (2a) to (2z), (8a) to (8z), and (4a) 
fix the dates when each corporate respondent became a member. We 
have already shown the number of members at the beginning, as well 
as the increase and decline in such membership up to the time of the 
filing of the complaint. From what has been shown, it definitely ap- 
pears that of the respondents who were members when the complaint 
was filed, thirty-nine had never been members prior to the N. I. R. A. 
period, and fifty-nine had not been members for at least two years prior 
thereto. 

Numerous of the findings are predicated upon statements and ac- 
tivities of the Institute and its members during the N. I. R. A. period, 
as well as testimony of what happened in the industry long prior to the 
organization of the Institute, now referred to as background testimony, 
which together with certain other testimony respondents challenge as 
incompetent. Some of this alleged incompetent testimony upon which 
the findings, in part at least, are predicated will be subsequently con- 
sidered. 
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The Commission states: “Only by evidence that an individual mem- 
ber was unaware of what objectives were being pursued by the Insti- 
tute, and that his own policy and practice were completely at variance 
with that objective, can there be any ground for contention that par- 
ticular corporate petitioners [respondents] were not properly found 
to have been partners with the others.” This is a novel and dangerous 
rule to be followed in the establishment of a conspiracy. It would 
place the burden upon the one charged to prove that he was not a mem- 
ber. The assertion is not supported by any authority, so far as we are 
aware, and must be rejected. Neither do we think that mere member- 
ship in the Institute, especially in view of the fact that a large ma- 
jority of the instant respondents were persuaded or induced to be- 
come members for the purpose of enabling the industry to cooperate 
with the Federal government in the time of emergency, creates the 
slightest inference that they were members of an unlawful combina- 
tion or conspiracy. 

Finding 7 (0), strongly relied upon by the Commission in support 
of its thesis that the Institute was the vehicle employed by the alleged 
combination, states: “When the Institute was organized in August 


1929, the statement of purposes contained in the articles of association 
included these provisions: 

To adopt and promulgate a Code of Ethics for the government of the mem- 
bers. 

To establish and maintain all such lawful trade customs and usages [italics 
ours] for the protection of the members as the Institute may deem advisable. 

The multiple basing-point delivered-price system was one of the 
“customs and usages” to be maintained. 

The Commission contends that the Institute by its express purpose 
to “maintain all such lawful trade customs and usages” actually 
embraced and made the multiple basing-point price system a part of 
its program. We think such contention is palpably untenable. If 
‘the system was lawful at that time, as the Institute and everybody 
else for that matter thought by reason of the decision in the old Cement 
‘case which had been decided only a few years previously, then it was 
included in the language quoted. If, however, it was unlawful, there 
‘certainly can be no inference from the language quoted that it was the 
express purpose of the Institute to maintain it. 

Finding 7 (0) continues by quoting from the Code of Ethics adopted 
by the Institute, which was in effect only until the beginning of the 
N. I. R. A. Code period. One declaration from this Code labels as 
an unfair trade practice the diversion of carload shipments of cement 
from their original destination to some other for the purpose of 
enabling the purchaser to obtain cement at less than the market price 


<< 
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at the point [545] of final delivery. Other statements from the Code 
have to do with provisions which should be included in a contract for 
the sale of cement, and a recommendation that prices be made f. o. b. 
a specific destination or destinations. Finding 7 (p) relates in the 
main to activities in connection with the N. R. A., and concludes: 
“The multiple basing-point delivered-price system was continued in 
full operation during the N. R. A. Code period.” 

Finding. 12 (c) refers to a recommendation by the Institute that 
no freight allowances be shown on invoices, and that receipted freight 
bills be accepted as part of payment of invoices. The finding goes on, 
however, to state that the recommendation was rejected by respondents. 

Finding 8 (d) has to do with rate books published by the Institute 
in order to provide common freight-rate factors for pricing purposes. 
Findings 8 (h), (m), and (n) refer to the dissemination by the Insti- 
tute of land-grant freight rates. Finding 13 (a) refers to the services 
rendered by the Institute in connection with specific job contracts. 
Without a detailed discussion of these various activities of the Insti- 
tute as found, it is sufficient to state that they are all within the legal 
sphere of a trade association, as held in the old Cement case. 

It is also material to note some of the things the Institute did not 
do. Except for open price filing under the N. R. A. Code and for 
three months thereafter, there was no exchange of prices or price data 
among the members through the Institute or otherwise, and the Insti- 
tute did not receive from members or send out to them any reports 
as to prices, either daily or otherwise. Even in the specific job con- 
tract reports prices were omitted, although the old Cement case held 
that inclusion of prices in such transactions was lawful. The Insti- 
tute did not receive or send out any information as to basing points, 
base prices, change of mills from nonbase to base, or vice versa. Even 
the freight-rate books were not limited to rates from basing points, 
although under the old Cement case they might have been so limited. 
The Commission does not find that any pricing practice of the industry 
generally or that any pricing practice or policy of any respondent was 
developed or changed by or through membership in the Institute or 
by or through any act of the Institute. Most important of all perhaps 
is that there is no finding that the Institute either had or exercised any 
power or authority or could or did impose any restriction upon the 
activities of its members. 

Findings 5 and 6 have to do with what is now asserted to be back- 
ground testimony. In the former it is stated that the Association of 
American Portland Cement Manufacturers was organized in 1902 and 
that in 1916 its name was changed to Portland Cement Association. 
Between 1907 and 1911 several members of the Association of Ameri- 


1120 FEDERAL TRADE COMMISSION DECISIONS 


can Portland Cement Manufacturers were also members of the Asso- 
ciation of Licensed Cement Manufacturers. The Cement Manutac- 
turers Protective Association was organized in 1916, and remained 
active until shortly before the decision of the Supreme Court in 1925 
in the old Cement case. 

Finding 6 (a) states that cement producers from 1902 to the present 
time have evidenced a strong aversion to free competition and that 
its members have “by understandings and agreements, developed and 
maintained substantial uniformity of action among themselves with 
respect to practically every marketing procedure which involves price 
or other competition.” It goes on to point out that many of the 
current practices of the industry originated in agreements as long as 
20 to 80 years ago. The finding then contains this remarkable state- 

- ment as applicable to the instant situation: “Some of the respondents 
have been parties to substantially all of these activities; other re- 
spondents have participated in a lesser degree, or fully or partially 
for shorter periods of time; other respondents have been mere follow- 
ers, adopting and supporting the practices of their more active asso- 
ciates; and a few respondents have from time to time, for various 
reasons, participated only reluctantly in some of the practices, and 
have occasionally opposed for a time particular instances of group 
action.” It will thus be noted that the respondents are divided 
into [546] four classes, some who have been active, some less active, 
some mere followers, and some who only participated in some of the 
practices some of the time. No attempt is made here or elsewhere to 
classify the various respondents or the particular practices in which 
they have participated or the period of such participation. 

Finding 6 (a) states that the cooperative activity among cement 
producers commenced with the A. A. P. C. M. in 1902 and continued 
to the present time. Finding 7 (i) refers to the period of time during 
which the multiple basing point price system evolved and quotes from 
the minutes of a meeting of the A. A. P. C. M. held in December 1904. 
A resolution was adopted at that meeting and statements were made 
by representatives of certain cement producers. Also is quoted a state- 
ment by a representative of Lehigh made at an association meeting 
in Philadelphia in 1905, and also statements made by certain other rep- 
resentatives of the industry. Further, extracts are. quoted from a 
report made by a chairman of the committee on trade and from a 
letter written in 1908. Finding 7 (j) relates to certain patent litiga- 

tion which resulted in a decision in 1906 and which was compromised 
by the issuance of a license to certain named cement manufacturers. 
Finding 7 (kx) is an excerpt from minutes of an A. A. P. C. M. meeting 
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in 1910 designed to show that certain Michigan mills had agreed to 
follow the prices fixed by Lehigh. 

Finding 8 (b) states that members of the industry commenced the 
preparation and publication of special freight rate books in 1914, 
which was continued until 1922 in much the same form as was subse- 
quently supplied by the Institute. Finding 8 (d) contains extracts 
from three letters written in 1916 and 1918 relating to the C. M. P. A. 
freight rate books. Finding 13 (c) contains excerpts from reports 
relating to specific job contracts of A. A. P. C. M. in 1915 and of P. C. A. 
in 1919. Finding 14 (b) contains numerous excerpts from meetings 
of the A. A. P. C. M. in 1905, 1906, and 1915, relating in the main to 
the conditions of sale and agreement to standardize the customs and 
usages of the cement trade and certain other trade policies, which 
it is asserted demonstrate collective action. Finding 14 (c) has to do 
with a pamphlet adopted by the P. C. A. in 1919, containing various 
recommendations adopted by that association. It is pertinent to note 
that this finding states that the P. C. A. was “largely composed of 
respondents herein,” without designation as to which respondents are 
referred to. Finding 15 (b) contains excerpts from minutes of 
A. A. P. C. M. meetings in 1903, 1904, 1910, and 1911, relating to over- 
production of cement resulting in lower prices. Finding 17 (b) con- 
tains excerpts from reports issued by A. A. P. C. M. in 1915 and P.C. A. 
in 1919, dealing with recommendations as to the definition of a dealer, 
which it is asserted shows concerted action which “began many years 
ago.” Finding 20 (a) refers to minutes of a meeting of the A. A. P. 
C. M. in 1904, recommendations of the same association in 1915, 
and recommendations by the P. C. A. in 1919, concerning the stand- 
ardization of cement which it is asserted shows “collective action by 
the cement industry.” Finding 20 (c) contains a statement made by 
a cement manufacturer in 1904, designed to show that cement was to 
be sold according to “agreed specifications.” 

The Commission contends that the propriety of this background 
testimony is sustained by substantial judicial precedents, and cites 
American Tobacco Co. v. United States, 147 F. (2d) 98, which was a 
criminal conspiracy case. The court held that historical evidence of 
the relation of defendant corporations to the old American Tobacco 
Company, which had been dissolved as an unlawful combination, 
was admissible (page 119) “for the purpose of throwing light upon 
the subsequent offenses, acts, and practices charged” against the de- 
fendants, and whether such evidence did throw any light upon them 
was “properly a question for the jury.” It will be noted the defend- 
ants in that case were the same as those connected with the old com- 
pany, concerning which the background testimony was held admissible. 
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In the instant proceeding the situation is quite different. Thirty-one 
of the present respondents against whom this evidence was offered 
were not even in existence prior to 1916. Twenty-five of [547] the 
present respondents were not in existence during the life of C. M. P. A. 
Between 1902 and 1929, when the present conspiracy is asserted to have 
had its inception, there are wide gaps of time during which no proof 
was offered that the cement industry were members of any trade 
association or engaged in any cooperative activity. Thus between 
1922 when the C. M. P. A. was dissolved and August 1929 when the 
Institute was organized, there was no association in existence. The 
evidence relating to the old A. A. P. C. M. extends no later than 1915. 
Thus there is a gap of fourteen years between that time and the 
organization of the Institute. The evidence relating to the old 
A. L. C. M. is prior to 1911. In the evidence relating to it there is 
a gap of eighteen years prior to the organization of the Institute. 
Much of this background testimony was before the Supreme Court 
in the old Cement case, and we know-of no reason why it all could 
not have been used if deemed material. The Commission, in referring 
to the successful contention of the cement industry in that case states: 
That same contention was successfully made in Cement Mfrs. Protective 
Association v. U. 8., but it is obvious that it would not have prevailed had the 
historical facts disclosed by the evidence here in question been before the Court 
and had it been relied on by the Government. Ag already stated, some of this 
background testimony was before the court, but whether so or not, it ill behooves 
the Commission at this late date to infer that government counsel at that time 
was so incompetent as to fail either to offer or rely upon evidence material 
to its case. The Commission also states: “Petitioners thus had every oppor- 
tunity to meet this evidence long before they closed their defense * * *,” 
We doubt the accuracy of such an assertion in view of the fact that some of 
this testimony antedated the hearing by 35 or 40 years, but in any event it is 
a lame excuse for the use now sought to be made of it. Again the Commission 
reiterates: “The conspiracy charged was against the Institute and its members. 


It is what they did during the existence of the Institute that constituted the 
conspiracy and the order to cease and desist is directed only against those 


things. : 

The Commission accuses respondents of using this old evidence “as 
the beginning of a continuing conspiracy” as the basis for their argu- 
ment on res adjudicata and estoppel, that is, “it is the same alleged 
conspiracy” which had its “origin” before 1925, the year the old 
Cement case was decided by the Supreme Court. There is no basis, 
however, for the inference or accusation that this theory of continuous 
conspiracy was conceived by respondents. The record discloses indis- 
putably that it was promulgated and fostered by the Commission. 
The complaint charged a combination “for more than eight years last 
past.” The complaint was filed July 2, 1937, and the Institute organ- 
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ized in August 1929. “More than eight years,” of course, placed its in- 
ception prior to the organization of the Institute. Just how long be~ 
fore was not disclosed. The record shows unmistakably, however, that 
the case was tried by the Commission on the theory that the conspiracy 
had its origin some 25 or 30 years prior to the filing of the complaint 
and that it was in continuous operation up to that time. Moreover, the 
findings themselves strongly indicate that at the time they were drawn. 
the Commission.was still proceeding on such theory. It was only 
when the Commission’s brief was filed in this court that it first planted 
its position upon the ground that the conspiracy here alleged origi- 
nated in 1929. 

From what we have said it is perfectly plain that this background 
testimony was not used “for the purpose of throwing light upon the. 
subsequent offenses, acts, and practices charged,” but that it was: 
used as a part of the foundation upon which the finding of combination, 
was predicated. 

We now come to the findings based upon respondents’ activities: 
during the N. R. A. Code period from 1933 to May 27, 1935. As al- 
ready shown, the Institute was a trade association that applied to the: 
President of the United States, under the provisions of the National In-. 
dustrial Recovery Act of June 16, 1933, for the approval of a Code of 
Fair Competition for the cement industry. [548] Some 57 of the cor-. 
porate respondents became members of the Institute at that time for. 
the express purpose of participating in the formation of and com-. 
pliance with such Code. It is the contention of the respondents that. 
all evidence as to activities of the Institute and its members in the prep- 
aration and submission to the N. R. A. proposals for a Code of Fair. 
Competition and amendments thereto for the industry, and all evi- 
dence as to the terms of the Code itself and its amendments, and as to. 
activities in complying with its provisions and its administration by: 
the Code authority, is incompetent, and that findings predicated upon. 
such evidence are improper. 

This contention arises from the provision of the N. I. R. A. exempt- 
ing certain activities performed in compliance with the provisions of 
the Act from the provisions of the antitrust laws. The findings cover- 
ing this period, like those referring to the background, are numerous; 
and strongly relied upon by the Commission in support of its asserted. 
finding of the combination charged. We shall refer to only a few 
of the many findings which come within this category. Finding 7 (p): 
recites a proposal by the Institute for the proposed Code, which was: 
never approved, that all cement should be sold f. 0. b. point of delivery 
except that quotations to the Federal government should be f. o. b. mill 
where land grant rates are involved. Finding 11 (g) recites a pro- 
vision of the Code, declaring it an unfair method of competition by 
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any transportation agency which makes concessions by rebate or other- 
wise. Finding 12 (b) recites a provision in the Code making it a vio- 
lation to divert shipments of cement from one destination to an- 
other. Finding 13 (f) contains a Code provision relating to the terms 
and conditions of sale. Finding 14 (f) contains a provision concern- 
ing cash discount. Finding 17(d) relates to a provision of the Code 
having to do with dealers and various classes of buyers. Finding 20 
(a) refers to a Code provision as to standard specifications for cement. 

Numerous other findings incorporate correspondence between the 
Tnstitute and the Code authorities, correspondence between members 
of the industry relative to Code provisions and those proposed, as 
well as other statements made by representatives of some of the re- 
spondents relative to the same subject matter. We have read all this 
evidence as it appears in respondents’ appendix and if it reveals 
anything it is the great divergence of opinion which existed between 
members of this industry. It was with difficulty that many of them 
were persuaded to agree to what was proposed and done in connection 
with the Code. In fact, some never did agree. They were a queer lot 
of conspirators. 

The Commission contends that all this evidence as to their activities 
and Code agreements is competent to show the continuity of their 
objectives and methods “before, during, and after such period.” The 
Commission, referring to respondents’ contention as to this evidence, 
asserts: “From a logical standpoint it is a preposterous proposition 
and from the standpoint of judicial precedent it has no support.” The 
Commission further argues in support of its contention that it cannot 
be rationally contended that respondents can be protected by a statute 
“ananimously held unconsitutional and therefore void ab initio.” 

Both respondents and the Commission rely upon the same cases in 
support of their respective contentions, namely Dietzgen Co. v. Federal 
Trade Commission, 142 F. (2d) 821 [88 F. T. C. 840], and United States 
v. Socony-Vacuum Oi Co., 310 U.S. 150. We do not see how the Com- 
mission derives any comfort from the decision of this court in the 
Dietegen case. The price fixing combination charged in that case was 
based upon what happened subsequent to the invalidation of the 
N. I. R. A. The court states (page 324) : “It [the Commission] also 
found that petitioners complied with the N. R. A. Code prices from 
November 1933 to May 27, 1935, when the Supreme Court declared the 
pertinent part of the Act unconstitutional. In June of that year, the 
petitioners’ representatives again met and agreed to keep the N. R. A. 
Code prices in effect * * *.” The opinion then goes on to recite 
the agreements which were made concerning the price structure. The 
court (page [549]329) made this pertinent observation: “* * * the 
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N. R. A. permitted price fixing. In fact, it decreed price fixing. It is 
true, it was allegedly enacted to meet a temporary condition, an emer- 
~ gency, but even so, price stabilization was its objective and its result.” 
The opinion proceeds to state what was done by the defendant after 
the death of the Code and that thereafter the defendant was not pro- 
tected its provisions. In a footnote (p. 329), this court made another 
pertinent observation: “We are convinced that notwithstanding this 
fact [the unconstitutionality of the Act], the Government was estopped 
to prosecute citizens who complied with N. R A. codes * * *_ be- 
cause the N. R. A. was presumably valid until by judicial pronounce- 
ment it was declared to be invalid * * *,.” 

In the Socony case, the defendants were charged with having en- 
gaged in two concerted buying programs, from February 1935 to De- 
cember 1936. The defense interposed in that case was not that the buy- | 
ing programs gained immunity under the N. I. R. A. but rather that 
the programs were undertaken and carried out with the knowledge and 
acquiescence of officers of the government charged with responsibility 
in the administration of the Code, and that proof of those facts should 
be taken into consideration in order to judge the purpose, effect and 
reasonableness of their activities in connection with the buying pro- 
gram. That defense was rejected. In short, since the buying programs 
were admittedly not authorized under the Code, proof of knowledge 
and acquiescence by the government gave no immunity under the 
N.I. R. A. The court stated (page 228): “The offers of proof cover- 
ing the background and operation of the National Industrial Recov- 
ery Act and the Petroleum Code * * * were properly excluded, 
insofar as they bore on the nature of the restraint and the purpose or 
end sought to be attained.” If the defendants were not entitled to rely 
upon their activities during the Code period as an explanation for what 
they did subsequently, we think the Commission in the instant case is 
not entitled to rely upon what happened during the Code period to 
show a conspiracy either during that period or any other time. 

Assuming this evidence might be proper for the purpose of “illumi- 
nation” on the same theory that the Commission seeks to justify the 
zdmission of background testimony, it certainly is not admissible for 
the purpose of showing a conspiracy prior or subsequent to the 
N.I. R. A. period or a continuity of such conspiracy during such period. 
To hold that members of an industry can be invited and perhaps re- 
quired by the government to participate in a program for the general 
welfare under a promise of immunity and that evidence of their doings 
and activities in connection therewith can be used to hold them for a 
conspiracy would constitute a fraud, or perhaps confidence game would 
be a more appropriate designation. 
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There is a great volume of other evidence which respondents assert 
was spROpOR considered by the Commission. We shall not go into 
it any further except as to one incident and we only mention this for 
the reason that the Commission has, in our judgment, exaggerated its 
importance beyond all reason. A part of finding 7 (r) and a part 
of finding 21 (f) are predicated upon a letter dated May 17, 1934, 
written by John Treanor, president of respondent Riverside, to B. H- 
Rader, chairman of the Code Authority for the cement industry. We 
need not detail that portion of the letter contained in 7 (r). It ap- 
pears that Rader as chairman of the Code Authority had been in 
negotiation with Barton W. Murray, Deputy Administrator of the 
National Recovery Administration, concerning the request of the lat- 
ter for a provision in the Code permitting cement to be sold to the 
Federal government on an f. 0. b. mill price. Treanor expressed the 
view in this letter that the request should be granted. In finding 21 
(f) a portion of this same letter, apparently directed at some of the 
advertising indulged in by the Institute in defense of the basing-point 
system, is quoted as follows: 

Do you think any of the arguments for the basing-point system, which we have 
thus far advanced, will arouse anything but derison in and out of the govern- 
ment? I have read them all recently. Some of them are very clever and in- 
genious. [550] They amount to this however: that we price this way in order 
to discourage monopolistic practices and to preserve free competition, etc. This: 
is sheer bunk and hypocrisy [italics ours]. The truth is of course—and there 
can be no Serious, respectable discussion of our case unless this is acknowledged— 
that ours is an industry above all others that cannot stand free competition, that 
must systematically restrain competition or be ruined * * #*, 

Rader in his capacity as chairman of the Code Authority replied to: 
this letter on May 21, 1934, in which he said among other things: “The 
Code Authority members feel that they sent the proper kind of a 
telegram. It is not arbitrary, but it is not giving everything they ask 
for without a chance to explain it.” Treanor sent copies of his letter 
to eight other individuals who were associated with him on a recently 
appointed group to study the industry’s public relations and to the: 
president of the P. C. A. who also was participating in that work.. 
It was not sent by Treanor or Rader to the other twenty-two mem- 
bers of the board of trustees of the Institute. The Commission states : 
“The relation of the Institute to the basing-point system and of the 
system to price competition was never more clearly and frankly stated 
than by John Treanor, one of the trustees of the Institute and at the 
time president of petitioner Riverside.” The Commission quotes in 
its brief the phrase from Treanor’s letter, “sheer bunk and hypocrisy,” 
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on at least twelve different occasions. It commences and concludes 
its brief on that thesis. 

Treanor had died prior to the hearing. At the time his letter was 
offered, counsel for the Commission in arguing for its admissibility 
stated : “It is a part of the acts of the industry, of the Code Authority 
of the industry, of the Cement Institute, of which this man was a 
high official; and to argue that it is merely his personal expression— 
of course, everybody’s expression is personal, but it frequently goes 
beyond a personal responsibility and makes his associates responsible, 
if he is engaged with them in a common activity.” We think the let- 
ter was incompetent. In the first place, it was written to an official 
of the Code Authority during the NRA period concerning a pro- 
vision of the Code under consideration. In the next place, it con- 
tained no statement of fact but was clearly the expression of the 
opinion of the writer upon a question that was more legal than factual. 
It could hardly be classified as an act or statement in the execution or 
perpetuation of a conspiracy even though it be conceded one was in 
existence. 

In Bridges v. Wixon, 326 U. S. 185, the court held that in an ad- 
ministrative proceding a written statement made by a person not a 
party to the proceeding was inadmissible, and on page 153 stated: 
“We may assume they would be admissible for purposes of impeach- 
ment. But they certainly would not be admissible in any criminal 
case as substantive evidence. [Citing cases.] So to hold would allow 
men to be convicted on unsworn testimony of witnesses—a practice 
which runs counter to the notions of fairness on which our legal system 
is founded.” Another pertinent observation is found in United States 
v. International Harvester Company, 274 U. 8S. 698, 703, where the 
court stated: “But it is entirely plain that to treat the statements in 
this report—based upon an ex parte investigation and formulated in 
the manner hereinabove set forth—as constituting in themselves sub- 
stantive evidence upon the questions of fact here involved, violates tue 
fundamental rules of evidence entitling the parties to a trial of issues 
of fact, not upon hearsay, but upon the testimony of persons having 
first-hand knowledge of the facts, who are produced as witnesses and 
are subject to the test of cross-examination.” If Treanor had been 
living and called as a witness by the Commission, we think he would 
not have been permitted to express the opinion contained in this letter. 
We know no reason why its competency would be enhanced by the fact 
that it was recorded in writing long prior to the hearing and his death. 

We have labeled finding 7 as the heart of the Commission’s case 
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which we afterward consider in detail. At this point [551] we refer 
to it only in connection with its bearing upon the combination alleged. 
It contains a hypothetical illustration of the operation of the pricing 
system involved. Finding 7 (h) in part states: “It is equally plain 
that this formula, once put into operation, is self-perpetuating in the 
sense that renewed understandings or agreements are not needed to 
maintain identical delivered prices over an indefinite period of time.” 
So we are informed by this finding that the multiple basing-point price 
system is “self-perpetuating” and that “renewed understandings or 
agreements are not needed.” Certainly this is no finding of the com- 
bination or agreement here asserted. If it has any significance it is. 
that when the Institute was organized in 1929 it was unnecessary to 
have an agreement or understanding because the system which had 
been in use by the industry long prior to that time was self-perpetuat- 
ing. This finding, rather than furnishing support for the alleged 
combination, is in reality a recognition of respondents’ contention that, 
the pricing system was one of the trade practices long followed in the 
industry and that it was continued after 1929 without combination, 
conspiracy, or agreement. 

Finding 7 (h) continues: “This formula was not evolved and put 
into operation at one stroke. It came into existence and its territorial 
application was extended from time to time as a result of understand- 
ings and agreements among cement manufacturers.” By whom such 
“anderstandings and agreements” were had is not disclosed, but it is 
evident that the finding refers to cement manufacturers long prior to 
1929 for the reason that there follows, in finding 7 (h), (i), (j), (k), 
and (1) a recitation of documentary and other evidence designed to 
show how the system was originated and practiced from 1901 to 1915. 
Finding 7 (m) states: ‘In southern California the basing-point sys- 
tem of pricing is modified by an elaborate system of zone prices appli- 
cable in certain areas. * * * The limited number of points at 
which sales are made makes it possible for each respondent to publish, 
and each has published, complete price lists showing the delivered 
prices at substantially all delivery points.” Again we are left in the 
dark as to which of the respondents used this so-called elaborate system 
of zone prices, but it is evident from this finding that such respondents 
did not use the system alleged in the complaint. Again, 7 (n) states: 
“The multiple basing-point delivered-price system was extended to 
western Washington in 1931. Its introduction there followed a price 
war which commenced when two new mills began operating in that 
territory, one in 1928 and the other in 1929, and was approximately co- 
incident with the leasing of one of these new mills by Superior Port- 
land.” It is to be noted that the finding does not disclose by whom 
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the system was extended to Washington or for what purpose, or by 
which, if any, of the respondents it was used. Certainly there is not 
even an inference that the system was used either in California or in 
Washington in connection with any combination or conspiracy. 

The entire findings are permeated with uncertain and indefinite 
terms, such as 8 (b) “some of the present respondents,” 8 (g) “by 
most of the corporate respondents,” 8 (i) “respondents interested in 
particular bids,” 8 (i) “groups of respondents concerned in the same 
bid,” 8 (0) “certain respondents on the Pacific Coast,” 12 (c) “with 
a few exceptions respondents did not continue to require,” 13 (d) 
“a number of the corporate respondents,” 13 (g) “one of the corporate 
respondents,” 15 (b) “a number of the respondents herein,” 15 (c) 
“some 50 of the corporate respondents herein,” 15 (f) “among many 
respondents,” 15 (g) “Some respondents,” 15 (i) “A few members of 
the Institute,” 17 (e) “by various of the corporate respondents,” 
19 (a) “corporate respondents who sell cement in some of the larger 
seaport cities,” and 19 (b) “participating respondents.” 

Up to this point there is no finding of the combination charged. 
The Commission, however, places its chief reliance in this respect 
upon findings 22 and 26. Finding 22 is based upon the opinion testi- 
mony of numerous economists who testified in the proceedings con- 
cerning the application of the principles and theories of economics 
in hypothetical situations. The Commis[552]sion stresses the fol- 
lowing statement from finding 22 (c): “When—as in the sale of 
cement—the price is established by the seller, the price leadership of 
the governing base mill is accepted by other sellers and there is no 
bargaining between buyers and sellers, fundamental requirements of 
a true market in the economic sense are lacking, and prices are not the 
result of market action in a true economic sense but merely expres- 
sions of a noncompetitive or monopolistic price structure.” 

We afterward discuss this finding in connection with the uniformity 
of delivery prices. At this point, it is sufficient to observe that in 
our judgment it neither proves nor tends to prove the combination 
alleged. Perhaps it could be treated as an indictment of the basing 
point system, but even so the finding does not show that such use was 
by conspiracy in contrast to individual action. Furthermore, we are 
of the view that in the absence of actual fact proof, direct or circum- 
stantial, the combination charged cannot be shown by opinion evi- 
dence. The Minnesota Rate Cases, 230 U.S. 352, 465; the Missouri 
Rate Cases, 230 U.S. 474, 507; and Baltimore and Ohio R. R. Co. v. 
United States, 298 U.S. 349, 378. 

Finding 26 is the last of the long and complicated findings made 
by the Commission. It states: “The Commission concludes from the 
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evidence of record and therefore finds that the capacity, tendency, and 
effect of the combination maintained by the respondents herein in the 
manner aforesaid and the acts and practices performed thereunder 
and in connection therewith by said respondents, as set out herein, 
has been and is to hinder, lessen, restrain, and suppress competition 
in the sale and distribution of cement * * *; to deprive purchasers 
of cement, both private and governmental, of the benefits of competi- 
tion in price; to systematically maintain artificial and monopolistic 
methods and prices in the sale and distribution of cement * * * and 
otherwise to promote and maintain their multiple basing-point deliv- 
ered-price system and obstruct and defeat any form of competition 
which threatens or tends to threaten the continued use and mainte- 
nance of said system and the uniformity of prices created and main- 
tained by its use.” 

It is argued by respondents that this is no finding of combination, 
that it only has reference to the “effect of the combination maintained 
by the respondents.” We think there is merit to this criticism. It is 
difficult to comprehend why the Commission failed or neglected to 
make a forthright finding as to the combination charged, together 
with findings which would disclose in no uncertain terms how and in 
what manner each of the respondents became a member thereof. As- 
suming, however, that it is a finding of combination, a reading dis- 
closes that it is predicated upon “the acts and practices performed 
thereunder and in connection therewith by said respondents, as set 
out herein.” This means, so we think, that the finding of combina- 
tion, if such it be, is predicated upon all previous findings, many of 
which, as heretofore shown, are applicable to only some of the respond- 
ents without naming them. It also must be predicated in part upon 
findings based on background testimony, upon findings based on tes- 
timony relative to the N. I. R. A. period, and upon other testimony 
which we hold to be incompetent. We have no way of knowing, of 
course, the extent to which the incompetent testimony and findings 
entered into the ultimate finding, but it is evident that they played no 
small part. 

The Commission apparently recognizes the weakness of its finding 
of a combination and states: “Besides the general finding of combina- 
tion above quoted from Paragraphs Twenty-two and Twenty-six of 
the findings and applicable to all petitioners [respondents], there are 
similar findings in the following paragraphs applicable to some or all 
petitioners [respondents] [italics ours] in their collective capacity 
* * *” Then follow extracts from some thirty findings, covering 
more than three pages of the Commission’s brief which, as the Com- 
mission states, are applicable “to some or [553] all petitioners [re- 
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spondents].” Such findings, however, cannot in our opinion form 
the basis for the combination found in finding 26. In many of such 
findings it is plainly disclosed that some of the petitioners were pur- 
suing one course and others a directly opposite course. In fact, the 
Commission does not seriously contend that the innumerable findings. 
applicable “to some or all petitioners [respondents]” form any basis. 
for the general finding of combination but revert to their original 
position that membership in the Institute alone is sufficient. It states: 
“We submit that such membership would, though it stood alone, make: 
them all responsible for the acts and policies of the Institute as their 
joint agent.” The argument continues: “After voluntary affiliation 
- with the combination through membership in the Institute, and after 
having been apprised of its purpose to maintain the basing point sys- 
tem as above outlined, each has participated in the combination 
through its own use of a pricing system consonant with that for which 
the Institute was formed and which it has undertaken to preserve.” 
If the Commission thought that membership in the Institute alone, in 
connection with the use of the basing point system, was sufficient upon 
which a finding of combination could be predicated, the question 
naturally arises as to why such a finding was not made. We doubt. 
if such a finding could be sustained, but whether so or not is now 
immaterial. 

The Commission further argues: “We submit that after the Com- 
mission had decided that all the petitioners [respondents] were parties 
to and participants in the combination it was proper to treat the 
declarations and acts of the respective petitioners [respondents] as 
the declarations and acts of all and to ignore in its conclusions the 
nice distinctions between the exact nature and degree of their respec- 
tive participations.” This perhaps would be a sound argument if it 
were predicated upon what happened. Of course, we have no way of 
knowing at what point the Commission decided that all the respond- 
ents were parties to the combination except as disclosed by its find- 
ings. As already shown, it made voluminous findings as to what 
might be termed overt acts in the law of conspiracy and then predi- 
cated its findings of combination or conspiracy upon such overt acts. 
It placed the cart before the horse. 

If this were an ordinary proceeding we would return it to the 
Commission for the purpose of revising its findings if it could and so 
desired in the light of what we have said. However, we are con- 
fronted with what might be termed an extraordinary situation. As 
already observed, it will soon be ten years since this proceeding was 
initiated. After all, the status of the basing point price system is 
not to be determined merely from the factual situation. It involves 
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a question of law which ultimately, and the sooner the better, must be 

decided by the Supreme Court. We think the case should be on its 
way up and not down. For this reason we shall not return it to the 

Commission but shall proceed to decide the legal issues involved. 


Tue Heart oF THE COMMISSION’S CASE 


The heart of the Commission’s case, upon which it must stand or fall, 
is embodied in finding 7, which we shall consider in some detail. As 
a preface to such consideration, it is material to have in mind certain 
important facts not in dispute: 

1. The overwhelming testimony is that the buyers of cement will not _ 
pay more for one brand of cement than for another. It is an inter- 
changeable product. The complaint so recognizes, and finding 9 (a) 
states: “* * * a difference in price as small as one cent per barrel 
may divert business from one seller to another.” 

2. There is no exchange of price information between the respond- 
ents either through the Institute or otherwise. Finding 9 (e) states: 
“Except to the extent that the dissemination of delivered prices dur- 
ing the NRA Code period and some seven months thereafter neces- 
sarily carried with it an exchange of base prices, and except for 
limited direct exchanges among certain respondents which the record 
does not show to have been made under the auspices of the Institute, 
there has been no system[554]latic exchange among the corporate 
respondents of basing-point prices or changes in such prices.” 

3. Likewise, there is no proof or finding of any exchange of informa- 
tion or any agreement among respondents concerning the price 
f.o. b. mill. 

4. Information concerning prices is obtained by respondents from 
their respective customers and salesmen. Finding 9 (e) states: “When 
a corporate respondent makes a change in its base price, written 
delivered-price quotations reflecting this change are usually sent to 
all customers. Through common customers and through salesmen 
in the field, simi concerning this change reaches the other 
respondents selling cement in that area almost immediately :” 

5. There is no agreement either through the Institute or otherwise 
as to whether a respondent shall operate a base or non-base mill. Find- 
ing 7 (b) states: “The number and identity of base and non-base mills 
change from time to time. A base mill may, for reasons its manage- 
ment considers sufficient, become a non-base mill, and, similarly, a non- 
base mill may become a base mill.” 

6. Dealers in cement and purchasers thereof, including govern- 
mental agencies, are almost unanimous in their desire to purchase on 
a basis of cost at the point of destination. 


AETNA PORTLAND CEMENT CO. ET AL. UV. FEDERAL TRADE COM. 1133 


7. There is no finding of an agreement among respondents of a 
refusal to sell at an f. o. b. plant price. 

It is also interesting and perhaps pertinent to note certain euphoni- 
cal words employed by the Commission. It invariably employs the 
word “match” for “meet.” The importance which the Commission 
attaches to this “matching of prices” rather than the “meeting of 
prices” is illustrated by the fact that in its brief it uses the former 
phrase not fewer than thirty-seven times. The purpose of this is 
obvious in the light of the language of the Supreme Court in the old 
Cement case and that contained in Sec. 2 (b) of the Clayton Act as 
amended. Another favorite word is “shrink.” It seldom speaks of 
“absorbing” freight in order to meet an equally low price of a com- 
petitor but invariably talks about “shrinking” the mill nets. It always 
speaks of a “system” or “formula” and never a “method” of pricing, 
and the prices at the point of destination are always described as 
“identical” rather than “uniform.” 

Finding 7 (a) states: “Substantially all sales of cement by the cor- 
porate respondents are made on the basis of a delivered price; that is, 
at a price determined by the location at which actual delivery of the 
cement is made to the purchaser.” It is pertinent to note in connection 
with this statement that sales are thus made because the market for 
cement is invariably at the buyer’s destination; that is, the dealers 
whom the Commission characterizes as the “backbone” of the business 
insist on knowing how much it will cost delivered. This is also true 
generally of all purchasers of cement, including governmental agen- 
cies. That it is sold on this basis as a result of the demand of the 
buyer was conceded by counsel for the Commission on oral argument. 

Finding 7 (a) continues: “In determining the delivered price which 
will be charged for cement at any given location, respondents use a 
multiple basing-point system.” Like many of the findings, the term 
“respondents” is indefinite and uncertain. Evidently it does not in- 
clude all the corporate respondents. In fact, most of the Pacific 
Coast respondents deny that they have ever used this system of pric- 
ing. As already shown, the Commission concedes that the system 
used by some of these Pacific Coast respondents “is modified by an 
elaborate system of zone prices applicable in certain areas.” 

Finding 7 (a) continues: “The formula used to make this system 
operative is that the delivered price at any location shall be the lowest 
combination of base price plus all-rail freight. Thus, if Mill A has 
a base price of $1.50 per barrel, its delivered price at each location 
where it sells cement will be $1.50 per barrel plus the all-rail freight 
from its mill to the point of delivery, except that when a sale is made 
for delivery [555] at a location at which the combination of the base 
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price plus all-rail freight from another mill is a lower figure, Mill A. 
uses this lower combination so that its delivered price at such loca~ 
tion will be the same as the delivered price of the other mill. At all 
locations where the base price of Mill A plus freight is the lowest 
combination, Mill A recovers $1.50 net at the mill, and at locations. 
where the combination at base price plus freight of another mill is. 
lower, Mill A shrinks its mill net sufficiently to equal that price. 
Under these conditions it is obvious that the highest mill net which 
can be recovered by Mill A is $1.50 per barrel, and on sales where 
it has been necessary to shrink its mill net in order to match the de- 
livered price of another mill, its net recovery at the mill is less than 
$1.50.” 

This is a highly significant statement. The complaint contains no 
definition of the formula or system under condemnation, and the find- 
ing just quoted contains the only authoritative definition found in the 
record. It will be noted that the formula thus stated ignores non-base 
mills with their resultant phantom freight and is confined solely to 
base mills. In other words, according to the formula stated, it is com- 
plete and operative without the collection of any phantom or fictitious. 
freight. 

Finding 7 (b) states: “Approximately half of the mills operated 
by the corporate respondents have base prices and are known as base 
mills. The other mills which have no base prices are known as non- 
base mills.” Neither in this finding nor in any other is it revealed 
which mills are base and which are non-base. Furthermore, it is as- 
serted in a respondent’s brief and not denied by the Commission 
that “At the close of the taking of testimony in this case on No- 
vember 29, 1940 there were 188 cement mills and 15 packing plants: 
operating in the area eust of the Pacific Coast. Of these, 96 were 
base mills, 15 were base packing plants and 16 were mills located with- 
in 50 miles of one or more of the base mills. This total of 112 mills 
and 15 packing plants, scattered in thirty six states, represents 86% 
of the total productive capacity in this area.” Counsel for the Com- 
mission conceded in oral argument that all of the Pacific Coast mills 
were base mills. 

Finding 7 (c) states: “Having no base price, a non-base mill quotes 
and sells cement at delivered prices determined by the lowest combina- 
tion of base price plus freight from base mills. The mill net of a 
non-base mill is therefore highest in its home location and is less at all 
other locations by the amount of the freight from its mill to the point 
of delivery to the purchaser.” While this finding has to do with non- 
base mills and the resultant fictitious or phantom freight, it is not in- 
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cluded as a part of the definition of the formula or system under 
attack. 

Finding 7 (g) states: “The following is a hypothetical illustration 
of the system of pricing described: Assume that the base price of Mill 
A, located at Town A, is $1.50 per barrel; that the base price of Mill 
C, located at Town G, is the same; that Mill B, located at Town D, is 
a non-base mill; and that the all-rail freight rates are as indicated. 
Then the delivered prices of cement in the several towns and the mill 
nets of the several mills would be as shown below: 


Town | Town | Town | Town | Town | Town | Town 
A B Cc D E F G 
Mreigh tromipaet AC ee se Se Shes SE ee $0.10 | $0.20] $0.30) $0.40 | $0.50 $0. 60 
ereipnt ronrmit- bes. ee sets Ss eee eT $0. 30 . 20 LOW | a es .10 . 20 80 
ree tironi mnt Code os Pian e Seer i - 60 - 50 . 40 . 30 . 20 S02 
Delivered price’or. mil AS 259 2F5) 2h ee 1. 50 1. 60 1.70 1. 80 1.70 1. 60 1.50 
Delivered price ormill B52. 25 bee 1. 50 1. 60 1.70 1. 80 1.70 1.60 1.50 
Delivered price of mill C____-__--_--__---_---- 1. 50 1.60 1.70 1.80 1.70 1. 60 1.50 
MVE St Of mill eA AE Af Oe Peet 1. 50 1. 50 1. 50 1. 50 1.30 1.10 . 90 
i RIGS AN CNL 3 SR EE SSE emer 1. 20 1. 40 1. 60 1.80 1. 60 1. 40 1. 20 
ING net ofl’ Ce: et Fe eee? ire tS . 90 1.10 1.30 1. 50 1. 50 1. 50 1. 50 


[556]; As shown, the Commission in its definition of the pricing 
formula did not include a non-base mill with its resultant phantom 


and fictitious freight, but in its hypothetical illustration it includes 
Mill B, a non-base mill. This leaves us in doubt as to whether the 
system charged and found to exist is complete by the use of base mills 
as described in the Commission’s formula with the resultant absorp- 
tion of freight when selling in the territory where a competitor has 
an advantage freightwise, or whether the system necessarily embodies 
the employment of non-base mills, with the collection of phantom or 
fictitious freight in territory contiguous to such mills. 

Finding 7 (h) states: “Excluding errors made in the application 
of this pricing formula, it is plain that it will inevitably result in 
identical delivered prices for cement at any given location by all sellers 
using it. [tis equally plain that this formula, once put into operation, 
as self-perpetuating in the sense that renewed understandings or agree- 
ments are not needed to maintain identical delivered prices over an 
indefinite period of time. [Italics ours.] This formula was not 
evolved and put into operation at one stroke. It came into existence 
and its territorial application was extended from time to time as a 
result of understandings and agreements among cement manufac- 
turers.” 

While this finding states that the formula was “a result of under- 
standings and agreements among cement manufacturers,” it does not 
state that there were any such understandings and agreements which 
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support the conspiracy charged in the instant case, which had its incep- 
tion in 1929. In fact, as the record clearly discloses and as the Com- 
mission concedes, any understandings or agreements had long been 
in existence prior to the instant conspiracy and as the finding states, 
“renewed understandings or agreements are not needed.” ‘The for- 
roula, once put in operation, is “self-perpetuating.” 

The hypothetical illustration in connection with the awesome table 
shown in 7 (g) becomes simple when properly understood. For the 
purpose of reducing it to a simple and easily understood form we 
insert at this point a crude illustration of our own which illuminates 
the Commission’s illustration. 


Mill A—Base pr. $1.50 Town E 

Town A Frt. from G to E 20¢ 
Frt. from A to B 10¢ Del. pr. at E $1.70 
Del. pr. at B $1.60 uate 

Town B Frt. from G to F 10¢ 
Frt. from A to C 20¢ Del. pr. at F $1.60 


DelsPEn GSO Mill C—Base pr. $1.50 
Town C Town G 

Frt. from A to D 30¢ 

Del. pr. at D $1.80 


Mill B—Non-base 
Town D 

Frt. from G to D 30¢ 
Del. pr. at D $1.80 


We shall first consider the position of Mill A located at Town A 
and Mill C located at ‘Town G, both of which are base mills with a 
base price of $1.50. According to the findings, there is no agreement 
between Mills A and C as to their base price. Each is free to fix such 
price as it may see fit. Towns B, C, D, E and F are located between 
Towns A and G and we assume are equidistant apart. The freight 
from Town A to Town B is 10¢, to Town C 20¢, to Town D 380¢, to- 
Town E 40¢, to Town F 50¢, and to Town G 60¢. Conversely, the 
freight rate from Town G to Town F is 10¢, to Town E 20¢, to Town D 
30¢, to Town C 40¢, to Town B 50¢, and to Town A 60¢. Town D is 
midway between Towns A and G, so A has an advantage freight- 
wise from its mill to all towns between Town A and Town D, and C 
likewise has a freight advantage from its mill to all towns between 
Town G and Town D. Both Mill A and Mill C desire to sell cement 


on a delivered price basis; in fact, they are virtually compelled to do — 


eS 
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this because of the demands of their customers. Mill A when selling 
at Towns [557] B, C and D adds the actual freight to obtain the 
delivered price, and Mill C does the same when selling at Towns F, E. 
and D. Both Mill A and Mill C are on an equal footing freightwise 
when they sell at Town D because D is midway between the two mills. 
Each of them is compelled to sell at the same price at Town D or at. 
any other town, inasmuch as a difference of 1¢ would divert the busi- 
‘ness from one to the other. In this connection, it is pertinent to keep. 
in mind that no price information has been exchanged between Mill A 
and Mill C (finding 9 (e)). Furthermore, it is not claimed that the 
Institute has received from or transmitted to either Mill A or Mill C’ 
any price information. The information which each has as to the 
price the other is quoting at Town D or any other town is obtained from 
their salesmen in the field and “almost immediately” relayed to the two 
-mills respectively. (Finding 9 (e)). 

We suppose the Commission would not complain of their selling 
activities up to this point. However, Mill A is at a freight disad- 
vantage at Towns E, F and G, just as Mill C is at a freight disad- 
vantage at Towns C, B and A. When Mill A undertakes to sell at 
Towns E, F and G, it finds that Mill C has a freight advantage at 
these towns of 10¢, 20¢ and 30¢, respectively. Conversely, when Mill 
C undertakes to sell at Towns A, B and C, it finds that Mill A has a 
similar advantage. Thus these two competing mills are faced with a 
simple business proposition which can be solved in one of two ways, 
as their individual judgment may dictate. Each can confine its sales 
to the territory in which it has an advantage or can extend its business 
into the territory of the other. If they follow the former course, as 
the Commission would require them to do by its order, each will have 
a monopoly in its own territory and competition will be at an end. On 
the other hand, if the other course is pursued and they go into the 
territory where they are at a disadvantage freightwise, they neces- 
sarily must meet the price which they find there in order to sell. To 
enable them to do this, they absorb an amount of freight necessary to 
enable them to meet the price which they find. The same necessity 
which impels them to do this requires a reduction in their mill net in 
an amount equivalent to the freight which has been absorbed. 

Under the decision of the Supreme Court in the old Cement case 
(see also Maple Flooring Mfrs. Assn. v. United States, 268 U.S. 563), 
this pricing method employed by Mills A and C is not in restraint of 
competition, even though it results in uniformity of price at each des- 
tination. Neither, according to this decision, is the fact that they use 
this pricing method concurrently any evidence that they are engaged 
in aconspiracy. Notwithstanding this plain decision of the Supreme 
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~ Court, the Commission now holds that the activities of Mills A and © 
constitute a restraint on competition and are unlawful. Furthermore, 
the Commission contends that their concurrent use of this pricing 
method is in and of itself evidence that they are engaged in a con- 
spiracy. The Commission by its order proposes to free commerce from 
this restraint by erecting a barrier midway between Mills A and C 
and requiring that they each sell only in their own freight advantage 
territory. We shall hereafter discuss the uniformity of prices result- 
ing from such a method of pricing, but at this point it is sufficient to 
observe that in our judgment the fact that Mills A and C sell at the 
same delivered price at all destinations is due to the fact that buyers 
of cement will not pay more for the cement produced by Mill A than 
that produced by Mill C, or vice versa. 

It would be interesting to know what the Commission’s position 
would be if Mill A and Mill C had determined to sell only in the terri- 
tory where each had an advantage freightwise. According to the Com- 
mission’s theory, this uniformity of action would create an inference 
that they were acting in concert or by agreement. This inference 
having been made, we assume the Commission would have no difficulty 
in finding that A and C were in a combination to restrain competition. 
The fact is that the restraint which the Commission professes to dis- 
cern, effected by freight absorption, is insignificant as compared with 
that which would result if each sold [558] only in its own backyard, as 
the Commission would have them do. 

Now we bring Mill B, a nonbase mill located at Town D, into the 
picture. However, this is not a part of the system according to the 
Commission’s formula definition, as heretofore shown. Being located 
midway between Town A where Mill A is located and Town G where 
Mill C is located, it employs as a base either that of Mill A or Mill C. 
Evidently it collects phantom or fictitious freight on its sales at Town 
D and all other towns located nearer to Town D than to Towns A and 
G. Undoubtedly this constitutes a discrimination against its custom- 
ers in those towns and is a violation of Sec. 2 (a) of the Clayton Act, 
as interpreted by the Supreme Court in Corn Products Company v. 
Federal Trade Commission, 324 U. 8. 726 [40 F. T. C. 892], and Fed- 
eral Trade Commission v. Staley, 324 U.S. 746 [40 F. T. C. 908], and 
the Commission could proceed against Mill B and all others engaging 
in a similar practice. 

The most illogical argument of all is that of the Commission that 
the concurrent use of this pricing method is proof of the conspiracy 
charged, this notwithstanding the fact that this method has long been 
in operation in the industry and that it was not initiated by the present 
respondents. As heretofore shown, the Commission found that the 
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system “is self-perpetuating” and that “renewed understandings or 
agreements are not needed.” It seems obvious there was no reason why 
respondents should enter any agreement or understanding either at 
the time of the commencement of the conspiracy alleged or at. any 
subsequent time. 

Continuing with this hypothetical situation, how can there be the 
slightest inference that Mills A and C had an agreement to use the 
method depicted? How could Mill A, if it desired to do so, prevent 
Mill C from coming over and selling in the territory in which the 
former had a freightwise advantage? And conversely, how could Mill 
- C prevent Mill A from doing likewise in the territory where C had a 
similar advantage? Moreover, how could either Mill A or Mill C 
prevent the other from absorbing freight in order to meet the price 
of the other? And how could either prevent the other from reducing 
its mill net in so doing? 

Neither does the fact that Mill B in the exercise of its own judgment 
saw fit to establish a nonbase mill at Town D create the slightest in- 
ference of an agreement or concerted action. It must be remembered 
that according to the Commission’s finding it was discretionary with 
Mills A, B, and C as to whether they should be base or nonbase mills. 
As the finding states, each may do so “for reasons its management con- 
siders sufficient.” (Finding 7 (b).) What could possibly be the mo- 
tive for an agreement between these three mills that Mill B should sell 
cement on the base established by Mills A and C? Again we ask, how 
could Mills A and C if they so desired prevent Mill B from establish- 
ing itself as a nonbase mill, and how could they prevent it, if they so 
desired, from selling on any base which its management determined ? 
To argue that the selling system used by these three mills is evidence 
of a conspiracy may find support in the imagination of the fertile 
mind of some economic expert, but based upon common sense and the 
realities of the situation it is wholly without merit. If anything, find- 
ing 7, which we have labeled the heart of the Commission’s case, in 
connection with the hypothetical illustration dispels any inference of 
conspiracy. 

We now use another illustration taken from a respondent’s brief, 
based upon a situation actually disclosed in the record. Scores of 
other like situations could be enumerated. In fact, it is typical of 
base mills. In Indiana, respondent Lone Star has a base mill located 
at Limedale, forty-one miles southwest of Indianapolis, and respond- 
ent Lehigh has a mill located at Mitchell, ninety-eight miles south of 
Indianapolis, also a base mill. The largest market for coment in that 
territory is Indianapolis. Both mills set for themselves, as they have a 
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right to do, a figure of $1.60 per barrel, which they seek to net at their 
mills. As already noted, there is no charge or finding of any agreement 
with reference to mill prices. The freight rate from Limedale to Indi- 
anapolis is 29¢, and from [559], Mitchell it is 36¢, so Limedale has a 7¢ 
advantage. Limedale adds its actual freight to Indianapolis as well as 
to other points. Thus its delivered price at Indianapolis is $1.89. 
There is no “varying mill net,” no “freight absorption,” no “phantom 
freight” and no “cross-hauling,” in sofar as Limedale is concerned. 
The Mitchell mill, however, a competitor of Limedale, is also desirous 
of participating in the big Indianapolis market. In attempting to 
realize that desire, it quickly learns three things—(1) that Limedale - 
is quoting a price in Indianapolis of $1.89, (2) that its own salesmen 
cannot sell cement for even a penny more than that, and (3) that the 
freight rate from Mitchell to Indianapolis is 36¢ (7¢ more than the 
rate of its Limedale competitor). 

Mitchell, confronted with this problem, can do one of two things— 
stay out of the Indianapolis market or go into the market and meet the 
delivered price of Limedale, which is $1.89. Of course, Mitchell 
might quote a penny or more less than Limedale but as soon as Lime- 
dale learned of this from its salesmen in Indianapolis, which might 
be the next day but more likely the next hour, it would be compelled 
to lower its price so as to meet that of Mitchell. The delivered price 
of these two mills at Indianapolis would still be the same as it was 
before, except on a lower level. Mitchell, upon learning of Lime- 
dale’s delivered price in Indianapolis, might ignore the so-called bas- 
ing point system by merely meeting Limedale’s price. Exactly the 
same result, however, would follow because by any pricing method 
employed Mitchell would still be confronted by the hard fact that its 
freight rate to Indianapolis is 7¢ more than that of Limedale. So by 
whatever method Mitchell uses to meet Limedale’s price in Indian- 
apolis it would have as its mill net $1.53. Of course, Mitchell absorbs 
7¢ per barrel, but why does it do it? The Commission says to restrain 
competition, when the plain fact is that it couldn’t sell in the Indian- 
apolis market without doing so. If Mitchell was the only plant lo- 
cated near Indianapolis, it could and no doubt would include in its 
delivered price the actual freight. According to the Commission’s 
contention, Mitchell should stay out of the Indianapolis market; in 
fact, under the Commission’s order it would be required to do so. 

The Commission makes much of the fact that Mitchell realizes a 
mill net of $1.60 im its home territory but is willing to accept a mill 
net of $1.53 on its Indianapolis sales. This, however, is the inevitable 
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result of the desire of Mitchell to sell in the Indianapolis market. If 
it is to be enjoined from absorbing freight in order to reach this 
market, it is reasonable to think that its unit cost of production at its 
factory in Mitchell would be considerably increased and the price of 
cement to its home customers increased accordingly. In fact, Mitchell 
without the Indianapolis market might not be able to operate. Thus 
the Commission’s solicitude for Mitchell’s home customers would in 
all probability result to their detriment. 

Limedale and Mitchell, like all other base mills which ship by rail, 
do not collect any phantom freight. Limedale, like Mitchell and like 
all others who sell on their own base and ship by rail, absorbs freight 
when going into a freight-disadvantage territory in order to meet the 
price which it there finds. As we asked in the hypothetical situation, 
we again ask, how can this situation as it relates to Limedale and 
Mitchell, and others who occupy a like situation, be any evidence of 
conspiracy? How can either Limedale or Mitchell, if either so desires, 
prevent the other from pricing as it does? And suppose they could— 
would that be an aid to or a restraint on competition? We think the 
question answers itself. 

That the heart of the Commission’s case is contained in finding 7 
as to the charge in count 2 as well as count 1 of the complaint is further 
exemplified by finding 23 (a), which states: “The multiple basing- 
point delivered-price system used by the corporate respondents in the 
sale of cement is a discriminatory method of pricing. * * * The 
hypothetical illustration set out in subsection (g) of Paragraph 
Seven indicates the types of discriminatory price differences which are 
systematically exacted in order that each respondent may match the 
delivered price of other respondents at any given point.” The find- 
ing repeats the [560] hypothetical illustration, heretofore shown, as 
to the situation existing between base mills A and C and non-base 
Mill B. The finding continues: “Each mill shrinks its mill net by 
the amount necessary for it to match the delivered prices established 
pursuant to the aforesaid pricing system.” This is high-sounding 
language, perhaps consistent with economic thinking, but in reality it 
means nothing more or less than that each mill reduces its mill net 
by the amount necessary to enable it to meet the delivered price of a 
competitor in territory where it is at a disadvantage freightwise. To 
state the situation realistically is of no benefit to the Commission’s 
cause; in fact, the situation so stated brings the Commission in conflict 
not only with what was said and held in the old Cement case but with 
Sec. 2 (b) of the Clayton Act, which provides “that nothing herein 
contained shall prevent a seller rebutting the prima facie case thus 
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made by showing that his lower price * * * was made in good 
faith to meet an equally low price of a competitor * * *.” 

Of course, this presents the question as to whether freight has been 
absorbed “in good faith.” In the Commission’s hypothetical illus- 
tration we cannot see the slightest reason for imputing to either base 
mill A or C any other than good faith in absorbing such freight as 
was necessary in order to meet the price of the other. It was impera- 
tive that each of these mills do so if they were to sell in the territory 
where the other had a freight advantage and, as already pointed out, 
neither of them could have prevented the other from so doing. The 
Commission, however, by its order, would enjoin Mills A and C from 
so doing, which would, in our judgment, eliminate or at any rate 
nullify the proviso contained in Sec. 2 (b) of the Clayton Act. The 
Commission evidently recognizes its precarious situation in this re- 
spect, which accounts no doubt for the fact that it continuously uses 
the word “match” rather than “meet.” 

The Commission, in its brief, without making any distinction be- 
tween base and nonbase mills and therefore no distinction between 
freight absorption and phantom or fictitious freight, makes the bold 
statement that the illegality of variation in mill net prices has been 
laid to rest by the decisions of the Supreme Court in the Corn Products 
and Staley cases. Wedonotso understand. We do understand from 
those decisions that when a product is sold from a base other than the 
point of actual shipment and phantom freight thereby collected a 
discrimination in violation of the Clayton Act results. Certainly the 
court in those decisions did not hold that freight absorption was dis- 
criminatory; in fact, that question was expressly left open. In the 
Corn Products case the court stated (p. 735) : “We have no occasion 
to decide whether a basing-point system such as that in the Cement 
case is permissible under the Clayton Act, in view of the provisions of 
§ 2 (b), permitting reductions in price in order to meet a competitor’s 
equally low price.” 

The decision in the Corn Products case, in sustaining the Commis- 
sion’s theory of discrimination, was predicated upon the fact that 
the company charged and collected freight from Chicago irrespective 
of whether its product was shipped from there or from its other plant 
located at Kansas City. We have every reason to think that if freight 
had been charged only from the point of shipment the decision would 
have been different. ‘This is borne out by a statement in the Staley case, 
which was decided on the same date as the Qorn Products case, wherein 
the court stated (p. 750) : “As we hold in the Corn Products Refining 
Company case with respect to a like system, price discriminations are 
necessarily involved where the price basing point is distant from the 
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- point of production. This is because, as in respondents’ case, the de- 
livered prices upon shipments from Decatur usually include an item of 
unearned or phantom freight or require the absorption of freight with 
the consequent variations in the seller’s net factory prices.” The court 
holds this to be a discrimination prohibited by Sec. 2 (a). The real 
question for decision, however, was whether Staley was entitled to the 
benefit of Sec. 2 (b) by reason of the contention that they adopted 
the pricing system of Corn Products in order to meet [561], compe- 
tition. The court stated (p. 753): “In the Corn Products Refining 
Company case we hold that this price system of respondents’ com- 
petitor in part involves unlawful price discriminations, to the extent 
that freight differentials enter into the computation of price, as a 
result of the selection as a basing point of a place distant from the 
point of production and shipment.” This seems to make it perfectly 
clear that the court was solely concerned with a system of pricing 
predicated upon a basing point other than that of actual shipment. 

Staley had no basing point of its own but utilized the discriminatory 
system of Corn Products which the court held refuted its claim that 
it did so “in good faith” to meet an equally low price of a competitor. 
The court further made this pertinent observation (p. 757) : “We can- 
not say that a seller acts in good faith when it chooses to adopt such a 
clearly discriminatory pricing system, at least where it has never at- 
tempted to set up a non-discriminatory system, giving to purchasers, 
who have the natural advantage of proximity to its plant, the price 
advantages which they are entitled to expect over purchasers at a 
distance.” 

Staley, like Mill B in the Commission’s hypothetical illustration, 
sold its product from a competitor’s base rather than a base of its own, 
and thereby deprived its home customers of the price advantages 
which they were entitled to over purchasers at a distance. Suppose 
Staley had sold from its own base, as do Mills A and C in the Com- 
mission’s hypothetical illustration, adding actual freight to points in 
the territory where it had a freight advantage and absorbing freight 
necessary to meet competition in other territories. The court in its 
opinion said nothing which even indicates that such action on the part 
of Staley would have been discriminatory. In fact, the court dis- 
claimed any such purpose when it stated (p. 757) : “But it does not 
follow that respondents may never absorb freight when their factory 
price plus actual freight is higher than their competitors’ price, or that 
sellers, by so doing, may not maintain a uniform delivered price at 
all points of delivery, for in that event there is no discrimination in 


price.” 
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Thus the court recognized that a seller may absorb freight when 
done in good faith to meet an equally low price of a competitor, even 
though a uniform delivered price at all points of delivery might result. 
That the remedy invoked against Staley may be appropriate against 
Mill B in the Commission’s hypothetical illustration furnishes no basis 
for the application of the same remedy against Mills A and C, or 
against any of respondents who occupy a like status. 


WHAT IS A MULTIPLE BASING POINT SYSTEM OF PRICING? 


We suppose that in every unlawful conspiracy the subject matter 
thereof must at some stage of the proceeding, either in the charge or 
otherwise, be described. The complaint contains no definition of the 
system of pricing which the Commission seeks to outlaw. The findings 
leave us in doubt as to the essential elements of the system which forms 
the basis of the conspiracy charged. 

The Commission’s brief does not dispel but rather increases the 
doubt as to what the respondents agreed to do as a result of the con- 
spiracy charged. Again the Commission fails to take a clear-cut 
stand but vacillates between a system which merely permits the 
absorption of freight and one which requires the collection of phantom 
or fictitious freight. It states, with reference to the latter: “While 
this illogical and oppressive condition is a by-product of petitioners’ 
[respondents’] basing point system, it is also inherent in it.” We 
understand this to mean that phantom freight is an inseparable part 
of the system condemned. This places the Commission in a rather 
awkward position in view of finding 7 (b) that each mill is free to be 
or not to be a nonbase mill “for reasons its management considers 
sufficient.” As already shown, comparatively few of respondents sell 
from a nonbase mill and collect phantom freight. Suppose all of 
respondents were base mills, as they might be in the exercise of their 
independent judgment, would [562], they then be using the system 
of which the Commission complains? Notwithstanding the Com- 
mission in its brief contends that phantom freight is an “inherent” 
element of the system charged in the complaint, counsel for the Com- 
mission in oral argument, in response to the conceded fact that all of 
the Pacific Coast respondents are base mills and collect no phantom 
freight, stated: “T contend, and I shall show a few minutes later, that 
the existence of phantom freight is not a necessary element in the 
multiple basing point system at all.” 

Referring to the term “basing point,” the Commission states: “It 
has meaning only because it correctly implies that the place of actual 
shipment may not be the basing point.” We understand this state- 
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ment to mean that a basing point system would be innocuous if all 
respondents sold cement from a base located at the actual point of 
shipment, which a great majority of respondents do and which all 
could do if they so desired. The Commission, referring to nonbase 
mills, states: “The maintenance of petitioners’ [respondents’] basing 
point system calls them into being and demands their application 
wherever a nonbasing point mill has customers to which there is no 
freight or to which the actual freight is less than the freight factor 
included in the delivered price quotation.” How a system calls non- 
base mills “into being and demands their application,” in view of the 
Commission’s concession that each respondent is free to establish a 
base or nonbase mill “for reasons its management considers sufficient,” 
we are unable to comprehend. 

The Commission almost in the next breath states: “Basing point 
mills are in a somewhat different position. The system does not re- 
quire them to charge phantom or fictitious freight for geographic 
reasons as the nonbase mill does. * * * But the system does re- 
quire that base mills shrink their mill nets as they go into territory 
where delivered price quotations are governed by another basing 
point.” This is another exaggerated contention. Of course, the 
system does not require a base mill to charge phantom or fictitious 
freight; in fact, it does not permit such a charge, and the record 
demonstrates conclusively that it was not charged by respondents who 
price from a point of actual shipment. Neither does the system “re- 
quire that base mills shrink their mill nets.” What it does is to permit 
the absorption of freight and this at the option of the seller when it 
desires to sell in territory where it has a freight disadvantage. 

The Commission states: “The ability of the nonbasing point mill in 
its own freight advantage territory to add the freight from the basing 
point and the requirement that it do so if the system is to be main- 
tained results in the imposition of fictitious freight charges or so-called 
phantom freight.” No doubt the nonbasing point mill has the ability 
to accomplish what is stated, but the significant thing is that there is 
no “requirement that it do so” because it only becomes a nonbase mill 
in the exercise of its own independent judgment and not as a result 
of the requirements of a system or a conspiracy between it and its 
competitors. 

The Commission states: “It should be understood that it makes no 
difference in the results whether particular base prices are set by each 

6 There are two minor exceptions to this statement. A small number of respondents with 
water transportation available and with a lessor freight rate shipped by water but charged 
the regular rail rate, thereby collecting phantom freight. Also, certain of the respondents 


delivered by truck but charged the rail rate which was higher, and by this means collected 
phantom freight. 
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base mill with or without direct collaboration and direct collusion with 
other base mills or with their other competitors.” This is a conten- 
tion born of necessity for, as heretofore shown, there is no finding 
of agreement or collusion between respondents as to base prices. The 
Commission continues: “It is the method of pricing by formula that 
produces the identity of delivered price quotations.” This is a signi- 
ficant statement and apparently means that it is immaterial whether 
the identity of delivered price quotations resulted from the conspiracy 
charged or from independent action. 

The Commission states: “Petitioners’ [respondents’] system in- 
cludes the systematic imposition of phantom freight as in the P%tts- 
burgh Plus and Glucose cases.” [563] Here again it appears the 
Commission is contending that nonbase mills with their phantom 
freight are an essential element of the system condemned. Obviously, 
however, the conspiracy charged did not refer to a system which “in- 
cludes the systematic imposition of phantom freight” in view of the 
conceded fact that each respondent had absolute freedom in deter- 
mining whether it would become a nonbase mill. 

It is our view that respondents who have their own base mill and 
make a price predicated solely thereon are following a trade practice 
or policy essentially different from the nonbase mill which predicates 
its price upon some base other than the point of actual shipment. Of 
course, we suppose that these two policies could be united in a common 
pricing system, but this would require an agreement as to which were 
to be base and which were to be nonbase mills, or an agreement that 
some agency such as the Institute should have the power to specify 
the class each mill should be in. But there is no such agreement and 
no such power vested in the Institute. In fact, the contrary situation 
appears from the Commission’s finding that each mill was free to 
make its own choice as to whether it would become a base or nonbase 
mill. 

Other statements contained in the Commission’s brief are pertinent 
to note. One of its favorite themes is that the basing-point system 
operates to nullify the natural advantages and disadvantages of 
location of the respective mills when quoting in a given territory. 
The Commission states: “Under any kind of pricing method every 
mill has a substantial and naturally inherent advantage when quoting 
on nearby business in real competition with more distant mills. By 
the same token every mill has a substantial and naturally inherent 
disadvantage when quoting on distant business in competition with 
mills located nearer to the customer.” This appears to be a logical 
statement but the question immediately arises as to how the Commis- 
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sion proposes to give effect to this “naturally inherent advantage” and 
this “naturally inherent disadvantage.” As we have already shown, it 
proposes to make supreme the advantage of a mill selling in the 
territory where it has a freight advantage, and to make its disad- 
vantage so great when selling in a competitor’s territory as to prac- 
tically preclude it from entering that market. In fact, the advantage 
and disadvantage would no longer be natural but artificial, effected 
by the requirement that each mill sell on an f. 0. b. mill price. The 
change from the present system to one conforming with the Commis- 
sion’s order would be like jumping from the frying pan into the fire. 
The Commission, referring to varying mill nets, states: “They are 
the alter ego of the basing point system of identical delivered price 
quotations. When gears in a machine mesh that neatly, we may be sure 
someone planned it that way.” The Supreme Court in the old Cement 
case failed to comprehend this contention. The court stated (p. 598) : 
“The use of basing points * * * appears not to have been the re- 
sult of any collective activity on the part of defendants or cement 
manufacturers generally, nor were they arbitrarily selected. Their 
use is rather the natural result of the development of the business 
within certain defined geographical areas. When a manufacturer es- 
tablishes his factory at a given point of production and sells his prod- 
uct in a territory which is contiguous freightwise to his factory, other 
mills established in the vicinity and serving the same territory, in order 
to compete in that territory [italics ours] * * * must sell ata 
mill price which will permit them to deliver cement at a price which 
will enable them to compete with the mill or mills located at the 
basing point * * *.” If it be assumed, as the Commission argues, 
that “someone planned it that way,” who did the planning? Certainly 
it was not the present respondents because, as shown by the findings 
heretofore noted, the pricing system had long been in use prior to the 
inception of the conspiracy now charged and it “is self-perpetuating.” 


Price LEADERSHIP 


Another feature of the pricing system under attack greatly em- 
phasized by the Commission is that certain mills are recognized as 
price leaders. The Commission states: “The base price of course is 
announced by the base mills. Unless these mills are [564], recognized 
as price leaders and their base prices accepted, adopted, and woven 
into the price structure by their competitors, there can be no basing 
point system. * * * Base mills can set whatever base price they 
think best, subject only to preservation of their accepted leadership 
and the general wisdom of their action. * * * The effect of this 
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situation is that each base mill has an area in which its base price 
is supreme and recognized as such by its competitors who do business 
therein.” This contention is consistent with finding 6, which divides. 
the respondents into four classes, one of which is “other respondents 
[not named] have been mere followers.” While perhaps this conten- 
tion is valid theoretically, we think it is applicable to any pricing 
cystem and especially that which the Commission would impose. 
Certainly under any system each producer could determine the price at 
which its product was to be sold and such price would be supreme in its 
own territory, irrespective of what its competitors might do or think. 

We would think that in all forms of industry, particularly those of 
great magnitude, irrespective of the pricing system employed, that 
there would be found price leaders and price followers. We would 
suppose further that the leaders are those who occupy a commanding 
position, perhaps because of their size and strength, and that the fol- 
lowers would be those of less vitality. It may be a fact, we suspect that 
it is, that a price follower does not become such of his own free choice 
but that he is forced into such a position by a larger and perhaps 
dominating competitor. And it may also be a fact, again we suspect 
that it is, that in many instances those who are capable of exercising 
price leadership impose upon their less fortunate competitors. If such 
be the case, however, we do not see how this could create any inference 
of conspiracy or concerted action between the two groups, and neither 
do we see how it has any bearing upon the pricing system under attack. 

In fact, it has been held that one may follow the price leadership of 
another without imposing any restraint on competition. In United 
States v. International Harvester Co., 274 U. S. 693, 708, the court 
stated : “And the fact that competitors may see proper, in the exercise 
of their own judgment, to follow the prices of another manufacturer, 
does not establish any suppression of competition or show any sinister 
domination. [Citing old Cement case.]” In United States v. Standard 
Oil Co. of New Jersey, 47 F. (2d) 288, 316, the court stated : “While it 
is not the subject of direct evidence, yet it is fairly inferable from the 
situation shown by the evidence that, if the major companies follow 
the Socony prices in this area, they do so because they do not wish to 
engage in a price-cutting war which might entail losses to all con- 
cerned (including Socony) without any compensating benefits. Such 
a view has no sinister aspect, but is merely a matter of business judg- 
ment and prudence illustrated in every community in the country by 
retail competitors in all lines. [Citing many cases, including the old 
Cement case. |” 


~ 
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INVOLUNTARY OR PUNITIVE BASES 


Closely related to price leadership is the Commission’s contention 
concerning the use of involuntary or punitive bases by certain of the 
respondents. This is the nearest approach the Commission makes to 
a showing of any power for enforcement of the pricing system 
under attack. Finding 10 (a) states that some producers “cannot 
resist the temptation to break away from the system in seeking par- 
ticularly attractive business. This has occurred, and the departures 
have probably been more frequent among price followers. Success- 
ful maintenance of the system requires, therefore, that the price lead- 
ers, usually the larger chain mills, possess the power to force recalci- 
trants to adhere to the system and that this power be exercised when 
necessary. The multiple basing-point delivered-price system has in- 
herent within itself means for enforcing its observance. One pro- 
ducer can, by putting a base price into effect at the mill of another 
producer, absolutely fix the maximum mill net of that producer, 
usually without affecting the mill net on more than a portion of his 
own business. * * * In practice, punitive bases have frequently 
been lower than the base price of the seller imposing them. * * * 
Some of the lead[565]ers of the cement industry have not hesitated 
to use this instrument to force adherence to the pricing system used 
in the cement industry.” Then follows in findings 10 (b) to (g) a 
narration of certain instances where punitive bases have been imposed 
and the effect or result achieved thereby. Many of the instances thus 
related occurred in 1931 and 1932, when a majority of respondents 
were not members of the Institute. 

We need enter no discussion of the explanation offered by certain 
of the respondents for the imposition of these so-called punitive bases. 
The significant fact is that there is no finding that they were imposed 
as the result of agreement among the respondents through the In- 
stitute or otherwise. As the finding recognizes, this power was pos- 
sessed by price leaders, “usually the larger chain mills.” 

The Commission argues that the imposition of punitive bases is 
inherent in the system because “the price leadership of base mills is 
implicit in the basing point system.” We have already shown that 
price leadership is implicit in any pricing system. It inevitably ex- 
ists where one or more members of an industry occupy a commanding 
position because of their strength and magnitude. To illustrate, 
Mill A, solely because of the power it possesses as a result of its com- 
manding position in the industry, imposes a punitive base upon Mill B 
for the express purpose, we will assume, of requiring B to sell on a 
price level satisfactory to A. This is done, of course, without agree- 
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ment between A and B, because if there was such an agreement the 
imposition of the punitive bases would be unnecessary. B is unwill- 
ing and perhaps unable to resist the price base imposed by A. If B 
desires to continue in business it has no choice other than to recognize 
the price base as determined by A. It becomes what the Commission 
terms a price follower. In doing so, it “does not establish any sup- 
pression of competition or show any sinister domination.” Unated 
States v. International Harvester Co., supra, page 708. More than 
that, the situation cannot create any inference of an agreement or 
concerted action between A and B. But even if it did, such inference 
could not be indulged in against other producers or the Institute, all 
of which are without power to require or prevent either A or B from 
acting as they did. 


UNIFORMITY OF DELIVERED PRICE 


The Commission makes much of the fact that cement is sold at all 
points of destination at an identical price and particularly that bids 
to the government have oftentimes been made in identical amounts, 
as proof of the combination charged. It should be remembered in 
this connection that the combination alleged is the employment of the 
basing point price system which results in identical delivered prices. 
We think we have heretofore demonstrated that the same result would 
ensue as the result of any pricing system and whether used in- 
dividually or in combination. 

The Commission’s argument in this respect is predicated in the 
main upon the testimony of economic experts given in response to 
hypothetical questions. We have read this testimony and we must 
admit that it leaves us in a badly confused state of mind. More than 
that, the findings predicated thereon are almost as confusing. The 
Commission does not take issue with respondents’ contention that this 
expert testimony cannot be relied upon as proof of the combination 
charged. The Commission, however, does place much reliance upon it 
as showing that the effect of identity of delivered prices is a restraint 
on competition. 

Finding 22 (b) purports to state in broad outline the theory of such 
witnesses as presented by the respondents, and on the other hand the 
theory of such witnesses as presented by the Commission. Finding 22 
(c) states the conclusion of the Commission predicated upon this 
economic testimony. It states: “It is concluded that, in the circum- 
stances present in this proceeding, the recognized principle of eco- 
nomics that uniformity of price tends to result from free competition 
in the case of a standardized article sold to well-informed buyers does 
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not serve to explain the identical delivered prices of respondents in 
the offering for sale and sale of [566] cement.” This, as we under- 
stand, is a recognition that there is a theory of economics as contended 
for by respondents that uniformity of price will result from the sale 
of a standardized article sold to well-informed buyers, but we are 
informed the theory is here without application, notwithstanding the 
undisputed fact that buyers of cement will not pay more for one brand 
than another. 

The finding continues: “There is a well-recognized principle of 
economics that in the sale of units of equal desirability the seller will 
not accept less from one buyer than from another. Under the price 
pattern heretofore set out in detail, many of respondents’ sales have 
the characteristics of ‘dumping.’” The application of this principle 
would require each mill to sell cement to all customers at a uniform 
price and would preclude any variation in the mill net. It would 
follow that freight absorption, in order to meet the price of a competi- 
tor, would be prohibited, the effect of which would be to nullify Sec. 2 
(b) of the Clayton Act. This finding continues: “It is also true that 
umformity of price in a given market is equally consistent with a 
condition of free competition or with a condition of monopoly.” Hav- 
ing conceded that uniformity of price in a given market is as con- 
sistent with free competition as with monopoly, we do not understand 
how it can be logically argued that there is no free competition in the 
sale of cement, perhaps the most standardized product of all. 

This finding, however, concludes : “When—as in the sale of cement— 
the price is established by the seller, the price leadership of the gov- 
erning base mill is accepted by other sellers and there is no bargaining 
between buyers and sellers, fundamental requirements of a true market 
in the economic sense are lacking, and prices are not the result of 
market action in a true economic sense but merely expressions of a 
noncompetitive or monopolistic price structure.” As heretofore shown, 
the Commission also relies upon this statement as proof of the com- 
bination charged. Due perhaps to our inability to grasp the meaning 
of the statement last quoted, we think it is worthless on any phase of 
the Commission’s case. Is there any standardized product where the 
price is not established by the seller? And is there any “bargaining 
between buyers and sellers” in the sale of any standardized product? 
Can it be that in the sale of standard products generally, with their 
uniformity of price, there is bargaining between buyers and sellers 
but that in the sale of cement an exception must be recognized? Does 
it mean that competition is eliminated when a producer of cement fol- 
lows the price leadership of another? If so, does it mean that com- 
petition can only exist by ignoring such leadership? We think these 
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questions furnish their own answers. Furthermore, we think the 
statements contained in this finding are so argumentative and incon- 
sistent as to be entitled to little if any weight as a finding of fact. 

As shown, the finding recognizes a “principle of economics that 
uniformity of price tends to result from free competition in the sale 
of a standardized article sold to well-informed buyers,” but further 
finds this principle is not applicable to the sale of cement. This 
principle of economics was not only recognized in the old Cement 
case but given application. The court stated (p. 605): “A great 
volume of testimony was also given by distinguished economists in 
support of the thesis that, in the case of a standardized product sold 
wholesale to fully informed professional buyers, as were the dealers in 
cement, uniformity of price will inevitably result from active, free and 
unrestrained competition; and the Government in its brief concedes 
that ‘undoubtedly the price of cement would approach uniformity 
in a normal market in the absence of all combinations between the 
manufacturers.’” See also the Staley case, supra, page T57. 

The Commission attempts to escape the devastating effect of the 
application of this recognized theory by arguing that “dealers, who 
are the backbone of the industry, are not well enough informed to 
know that so-called standard cement is not a homogeneous product 
and that there are sub[567]stantial differences in the quality of such 
cement.” Here again the Commission’s contention is directly in con- 
flict with the views expressed in the old Cement case. Furthermore, 
we are of the view that it borders on the absurd to argue that buyers 
of cement will not pay more for one brand than another because of 
their ignorance as to its character and quality. The great bulk of 
cement is used by both governmental agencies and individuals in the 
construction of buildings, bridges, highways and projects of a similar 
nature. Is it within the realm of possibility that dealers, contractors, 
engineers and others experienced in the use of cement would be un- 
aware of a difference in quality which would make one brand more 
desirable than another ? 

The Commission, however, has made a finding upon which this 
escape argument is predicated. Finding 20 (h) states: “In general, 
dealers and ordinary purchasers are not aware of differences in quality 
among the brands of cement sold by different producers. The pos- 
session of such knowledge by these groups would tend toward making 
it impossible for respondents to maintain uniform prices for cement.” 
While the Commission refers to this finding at numerous points in its 
brief, it nowhere cites any evidence in its support. 
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Respondents assert there is none, and call our attention to what they 
contend is the only relevant evidence in the record. At the point 
suggested it is shown that a dealer witness testified that he was aware 
of the variations in strength of different brands of cement but even 
So he would not pay a penny more for one than another. When it was 
suggested that respondents proposed to call a number of dealer wit- 
nesses who would give similar testimony, counsel for the Commission 
stipulated that “if other dealer witnesses were called they would give 
their testimony to the same effect.” Under the circumstances, we must 
conclude not only that the finding is without support but that it con- 
tradicts the only evidence on the subject. With this finding eliminated, 
there is no basis for the Commission’s contention that the uniformity 
of a delivered price was any evidence of collusion between sellers or 
that any restraint on competition was thereby effected. 

Pursuing further this matter of uniform price (the Commission 
calls it identical), finding 9 describes a number of instances where 
groups of respondents made uniform bids to governmental agencies. 
Some of such bids were made on a basis of commercial freight rates, 
others on land grant rates. While the Commission contends that an 
identical delivered price at any point of destination and an identical 
price bid to a government agency is evidence of collusion, it does not 
contend that the inference to be drawn is any different in one instance 
than the other. The Commission states: “The reciprocal character 
of the arbitrary and inequitable features of the system may be seen 
also from a consideration of some of the bids to State highway pur- 
chasing officials. It is worthy of note that these bids reflect ordinarily 
the same prices that are applicable to dealers at the same destinations.” 

A striking illustration which the Commission asserts is typical 
concerns bids submitted on 6000 barrels of cement to the United States 
Engineer Office at Tucumcari, New Mexico, opened April 23, 1936, 
wherein the delivered price bid by each was $3.2865854 per barrel. 
That these identical bids necessarily were the result of collusion is 
more fanciful than real when it is further disclosed that the land 
grant freight rate to which the government was entitled from the 
nearest mill of the eleven bidders was $1.1865854 per barrel. Assum- 
ing that the bidders had knowledge of this land grant freight rate, 
it would not require an agreement but merely the application of a 
simple formula in arithmetic to determine the amount of the bid which 
would probably be made by the mill most advantageously located. 
And if the other mills expected to obtain any part of the award, it 
would be necessary for them to meet such bid. In doing so, some 
of them and perhaps all would be required to absorb such freight as 
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would enable them to meet the anticipated bid of the one having 
the advantage freightwise. So the uniformity of price to 2 gov[568] 
ernment agency at any point of destination presents the same legal 
problem as the identity of price to private customers, that is, whether 
a producer may in good faith absorb freight to meet an equally low 
price of a competitor. 

Tn connection with these identical bids to governmental agencies, as 
well as an identical selling price at any given point of destination, it is 
well to keep in mind, as heretofore shown, that the Commission also 
found (9 (e) ) that there was no exchange of price information between 
the corporate respondents, through the Institute or otherwise. Fur- 
thermore, the record discloses that it was a common practice of govern- 
mental agencies when advertising for bids to insert a provision that the 
bid was not to exceed the current price of cement at the point where 
the government required delivery. Governmental agencies were pri- 
marily concerned in protecting the government from paying more for 
cement than the current price at any particular time and point of 
destination. 

In connection with the argument on identity of delivered prices, the 
Commission makes the following significant statement: “Forty-six of 
petitioner manufacturers included in their answers to the complaint a 
statement of their assumptions with reference to the manner of ascer- 
taining the prices not only which have been but ‘which may be quoted 
by his competitors for delivery at the same destinations’: The pro- 
ducer assumes that pursuant to long-established trade usage each of his 
competitors will normally calculate his destination price by the same 
simple process that he himself uses. The producer can usually deter- 
mine the prices used by his competitors in calculating their own des- 
tination prices by subtracting known transportation rates from several 
known destination prices of any given competitor.” 

The only answer which the Commission makes to the contention thus 
stated is: “This description, of course, is applicable only to base prices 
of base mills,” which in reality is no answer for the reason that a great 
majority of respondents’ mills are base mills and all are free to become 
such if they so desire. 

As already shown, buyers will not pay more for one brand of cement 
than another. Of course, it must be true, as the Commission asserts, 
that it does not follow but that they would like to pay less. If, how- 
ever, one seller made a less price all others selling at the same point 
would “almost immediately” learn of this fact and be compelled to 
reduce their price accordingly or abandon the market. Tf they pur- 
sued the former course, the price at that point would again become 
uniform, or, in the language of the Commission, identical. 
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Under the circumstances shown, we think it is the inevitable result 
of any pricing system that cement must be sold at the same place at a 
uniform price whether it be at the point of production or that of 
destination. Suppose the Commission’s order becomes effective, can it 
be doubted that the plant price of cement of producers located in the 
same area will be uniform? If one producer persists in selling for 
more than the others, his customers will be lost. If he sells for less, 
the others will be compelled to lower their price to the same level, or 
forego the business. Further, if they sell at a uniform price, it will 
immediately create, according to the Commission’s theory, an inference 
that they are acting in collusion. 

Assuming, however, that an identical bid by a group of producers 
creates an inference of collusion, against whom is that inference to be 
directed? To illustrate, suppose the government advertises for bids 
on three projects, one in the New York area, one in the Midwest, and 
another on the Pacific Coast. A group of respondents bid an identical 
price on the New York project, another group an identical price on the 
Midwest project, and still another group an identical price on the 
Pacific project. This identity of bids only applies to members of each 
group; there is no identity of bids as between groups. The Commis- 
sion’s view is that such identity of bids creates an inference not only 
against the bidders in each group, not only against the three groups, 
but against all members of the industry. We do not agree. In our 
judgment, any inference must be [569] confined to members of the 
group responsible for such bids. 

In this connection, it is pertinent to note the recent opinion of the 
Supreme Court in the cases of Kotteakos and Lekacos vy. United 
States and Regenbogen v. United States, decided June 10, 1946, 
wherein a judgment of conviction in a conspiracy case was reversed 
because the proof showed a number of small conspiracies rather than 
the general conspiracy charged. True, that was a criminal conspiracy 
but we know of no reason for the application of a different rule insofar 
as the point now under discussion is concerned. The court, in com- 
menting upon the instructions of the trial court, stated (p. 15, leaflet 
opinion) : “On those instructions it was competent not only for the 
jury to find that all of the defendants were parties to a single common 
plan, design and scheme, where none was shown by the proof, but also 
for them to impute to each defendant the acts and statements of the 
others without reference to whether they related to one of the schemes 
proven or another, and to find an overt act affecting all in conduct 
which admittedly could only have affected some.” 
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FREIGHT RATE BOOKS 


In the early part of this opinion we enumerated certain practices 
charged in the complaint as methods employed for making the mul- 
tiple basing point price system effective, oftentimes referred to by the 
Commission as acts of implementation. These methods and acts, as 
found by the Commission, were employed by groups of respondents, 
some by one group and some another. None, so far as we are aware, 
was used by all. They are what are known in the law of conspiracy 
as overt acts and their materiality depends upon the establishment 
of the conspiracy alleged. 

Inasmuch as we conclude that the Commission has failed to 
establish the unlawful conspiracy charged, it appears unnecessary to 
enter into any detailed discussion of the methods asserted to have been 
used for the purpose of making the system effective. Typical of such 
methods and the one perhaps of greatest importance from the stand- 
point of the Commission was the publication by the Institute and the 
use by some of the respondents of freight rate books which contained 
the railroad freight rates from many points of shipment to those of 
destination. Finding 8 (g) states: “The Institute rate books have 
regularly been used for pricing purposes, either directly or indirectly, 
by most of the corporate respondents located in territory covered by 
the rate books * * *.” It will be noted that this finding is in- 
definite as to which of the respondents used these rate books. The fact 
is that it was never used by many of the respondents, including all 
those located on the Pacific Coast. The finding concludes: “The use 
of Institute freight rate books was not limited to members of the Insti- 
tute; nonmembers were permitted to, and some did, purchase rate 
books from the Institute.” The record also discloses that the rate 
books were not only available to members of the industry but to any 
member of the public who cared to purchase the same, also that freight 
rate books had long been in use by the industry prior to the beginning 
of the alleged conspiracy now relied upon. In fact, it was one of the 
important matters considered in the old Cement case. It is also ma- 
terial to note that the basing points from which the freight rates were 
calculated were not selected by the Institute, and each member of the 
Institute was free to use or not use this freight rate service. 

The chief criticism directed at these books is that they failed to show 
the actual freight rate. This is explained, however, from the fact 
that the freight rate on cement as established and furnished by the 
railroads was so much per hundred pounds. Cement is handled and 
sold largely by the barrel, so in the preparation of these books either 
the Institute or persons acting under its direction converted this rate 
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per hundred pounds to a rate per barrel. In doing so, the fractions 
of a cent were ordinarily dropped, so in some instances the rate shown 
would be a fraction of a cent more and in other instances a fraction 
of a cent less than the actual rate. 

The court in the old Cement case, concerning the use of such rate 
books, stated (p. 597) : “The basing points from which freight rates 
were calculated were [570]; not selected by the Association, but were ~ 
the same as those appearing in prior books published by individuals 
before the publication of the Association freight-rate book. * * * 
The rates published are the actual rates omitting fractions of cents 
between the basing points and actual points of delivery.” The court 
continues (p. 598): “In order, however, to determine the delivered 
price, there must be added to the factory price of a given manufac- 
turer, the cost of transportation to the point of delivery. Prompt 
quotation of a delivered price therefore involves the ability to carry 
out promptly the mechanical process of adding to the mill price, the 
cost of transportation to the point of delivery. Lists of freight rates, 
in convenient and readily available form, are therefore necessary 
adjuncts to the quotation of delivery prices for cement.” 


THE CASES 


In the previous discussion ,we have frequently referred to the de- 
cision in Cement Mfrs. Protective Assn. v. United States, 268 U. S. 
588 (referred to as the old Cement case to distinguish it from the 
instant case), and have indulged in quotations therefrom. The Com- 
mission makes little if any effort to distinguish that case from the one 
before us but contends that the decision there was wrong, that the 
court had foisted upon it a theory unsound both from an economic 
and legal standpoint. That may be a valid argument to make to the 
Supreme Court but it is hardly in place here. On the other hand, it is 
insisted by respondents that the decision in that case is res adjudicata 
or at any rate stare decisis of the instant situation. We think we need 
not discuss or decide this contention. Ifthe reasoning of that decision 
is applicable, as we think it is, we must accept rather than repudiate it. 

In view of the length of this opinion, we must forego a review in 
detail of the facts of that case, as well as the court’s reasoning. In 
addition to what we have heretofore said, it may be observed that it 
was an action by the Government against a trade association and 19 
corporate members thereof engaged in the manufacture of cement 
(such corporate members are also respondents in the instant case), 
who were charged with a violation of Sec. 1 of the Sherman Act. It 
appears material to know just what the charge in that case was as 
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compared with the charge here. The court states (p. 592): “The 
activities of defendants on which the Government bases its case for 
an injunction may summarily be stated as follows: The Government 
charges that the defendants, through the activities of the Associa- 
tion, control prices and production of cement within the territorial 
area served by the several defendants in the following manner * * * 
[describing numerous trade activities relied upon].” ‘The court con- 
tinues: “The Government asserts that uniformity of prices and limi- 
tation of production are necessary results of these activities of the 
defendants. It does not, however, charge any agreement or under- 
standing between the defendants placing limitations on either prices 
or production.” In the instant case, the Commission charges “a com- 
bination among themselves to hinder, lessen, restrict and restrain 
competition in price, among producing respondents * * * made 
effective by mutual understanding or agreement to employ, and by 
the actual employment of * * * what is known as a multiple 
basing point system of pricing,” which results in the quoting of iden- 
tical prices by all producers who seek delivery at any given 
destination. 

As we have already shown, there is neither charge nor finding in the 
instant case that respondents entered into any agreement to fix prices 
either at the mill or at the point of delivery. The combination is to 


restrain competition in a certain manner, that is, by the employment - 


of the multiple basing point system of pricing, and the effect on prices, 
as charged, is that which flows from the use of such system. 

In summarized form, the Supreme Court found nothing wrong with 
the use of the basing point system, the absorption of freight in order 
to compete in a freight disadvantage territory, even though it resulted 
in a uniform delivered price, and further, that a uniform delivered 
price resulting from the use of such system did not consti-[571]} 
tute a restraint on competition under the Sherman Act. 

We have studied subsequent decisions of the Supreme Court with a 
view of ascertaining whether the holding in the old Cement case has. 
been altered or modified and we think that it has not. It has been dis- 
tinguished in such cases as United States v. Trenton Potteries, 273 
U.S. 392, 400, and United States v. Socony-Vacuum Oil Co., 310 U.S. 
150, 217, on the basis that there was not present in the old Cement 
case an agreement for price fixing. A more important case perhaps is 
that of Sugar Institute, Inc. v. United States, 297 U.S. 553. This was 
another price-fixing case under the Sherman Act, against a trade asso- 
ciation and its members. While the opinion discloses that members 
of the industry “sold in areas enjoying lower freight rates from other 
refineries by paying or absorbing part of the transportation charges,” 
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no fault appears to have been found with this method of pricing. The 
emphasis throughout the court’s opinion is upon “the restrictions 
actually imposed through the Institute,” “policing,” “recommenda- 
tions of the Institute, concertedly observed,” “obligation to adhere,” 
“rigid enforcement,” and “steps taken to secure adherence.” As here- 
tofore shown, there is no finding in the instant case that the Institute 
had any power or authority to enforce its recommendations or to 
penalize or discipline any members for failure of observance, and no 
finding that the Institute had anything to do with the fixing or main- 
tenance of prices. 

This brings us to a further consideration of the Corn Products case, 
which is the latest decision of the Supreme Court, and we think the 
most important relative to the issues presented in the instant case, and 
particularly whether the court has modified or retracted its holding 
in the old Cement case. It is pertinent to note that the late Chief 
Justice Stone was the author of the opinion in both cases. 

Referring to the Maple Flooring case and the old Cement case, the 
court stated (p. 735): “The only question for decision in those cases 
was whether there was a concerted price-fixing scheme among com- 
peting sellers, accomplished in part by their adoption of a uniform 
basing point system; in fact, no prohibited concert of action was 
found.” True, in the instant case concert of action was found, but such 
finding is predicated largely upon the concurrent use of the system by 
respondents, which the court in the old Cement case thought was no 
indication of conspiracy. The court in the Corn Products case on the 
same page continued: “In the Maple Flooring case, supra, the single 
basing point was so close to most of the points of production as to 
result in but trivial freight variances; and the defendants in that case 
were willing to sell on an f. o. b. mill basis, whenever the purchaser so 
requested.” In the instant case, there is no finding of a refusal on the 
part of respondents to sell on an f. o. b. mill basis; in fact, the record 
discloses that many of them did so. 

The court on the same page continued: “In the Cement case, supra, 
the defendants used a multiple basing point system, with a basing 
point at or near each point of production. Under this system, any 
manufacturer, in order to compete in the territory closer freightwise 
to another, would absorb freight, by adjusting his mill price to make 
his delivered price as low as that of his competitors. Under this sys- 
tem the delivered price for any locality was determined by the nearest 
basing point.” Of course, the court in the Corn Products case was not 
called upon to decide whether the use of the multiple basing point price 
system was in restraint of competition, as is charged in count 1 of the 
instant complaint and which is decided adversely to the government 
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in the old Cement case. However, we think it is clear that the court 
referred approvingly to its previous decisions in the Mapie F looring 
and old Cement cases, and certainly there is nothing in the language 
quoted or otherwise which indicates an intention to modify or retract. 
what it had previously held in those cases. 

As heretofore noted, the issue in the Corn Products case was. 
whether a violation had been shown under Sec. 2 (a) of the Clayton 
Act as amended by the Robinson-Patman Act. We think it is an 
argu[572]able question whether the opinion is authority for the Com- 
mission’s conclusion in the instant case that a violation of the same 
section as charged in Count 2 of the complaint has been shown. 
In that case the product involved was glucose, concerning which 
the court stated (p. 734): “The purchasers of glucose from peti- 
tioners are found to be in competition with each other, even though 
they are in different localities. The injury to the competition of pur- 
chasers in different localities is no less harmful than if they were in 
the same city.” Again the court stated (p. 738) : “Since the cost of 
glucose, a principal ingredient of low-priced candy, is less at. Chicago, 
candy manufacturers there are in a better position to compete for busi- 
ness, and manufacturers of candy located near other factories pro- 
ducing glucose, distant from the basing point, as Kansas City, are in 
a less favorable position. The consequence is; as found by the Com- 
mission, that several manufacturers of candy, who were formerly 
located in Kansas City or other cities served from petitioners’ Kansas 
City plant, have moved their factories to Chicago.” 

Thus the discrimination harmful to competition was between the 
purchasers of glucose wherever located. This was because glucose 
was used by candy manufacturers as the principal ingredient of candy 
which was sold and shipped by such manufacturers to all parts of the 
country. In contrast to the product involved in that case, we are 
here concerned with cement which is used largely in the construction 
of permanent structures. Such being the case, it is difficult to discern 
how there could be any competition, for instance, between purchasers 
of cement in Chicago and those in Kansas City. In this connection 
it should be kept in mind that the discrimination here asserted is be- 
tween customers of the same seller located at different points and not 
between customers located at the same point or between those of 
different sellers. 

We have heretofore discussed the Corn Products and Staley cases 
as they throw light upon the right of a base mill to absorb freight in 
order to meet the equally low price of a competitor under Sec. 2 (b) 
of the Robinson-Patman Act, and need not repeat our discussion in 
this respect. It certainly cannot be said, as argued by the Commission, 
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that the court held such practice illegal. On the other hand, we think 
these cases taken together indicate an approval of such practice. 

The Commission also relies strongly upon the recent decisions of 
this court in U. 8. Maltsters Assn. v. Federal Trade Commission, 152 
F. (2d) 161 [41 F. T. C. 450] and Wilk and Ice Cream Can Institute, 
et al. v. Federal Trade Commission, 152 F. (2d) 478 [42 F. T. C. 
867], in support of its contention that identical delivered prices are 
evidence of conspiracy or concerted action. We need not discuss these 
decisions any further than to point out that in each of those cases a 
conspiracy to fix prices was charged and found. The multiple basing 
point price system was not directly involved in either case. In other 
words, the conspiracy was to fix prices and not merely to use a system 
from which uniformity of price resulted, as in the instant case and the 
old Cement case. Moreover, the Commission in those cases did not 
rely upon what was done by one group at a certain time and place and 
by some other group at another time and place in support of the charge 
of conspiracy. The respondents in each of those cases were all en- 
gaged in the same activities. In other words, they were acting in 
unison. Those cases are also distinguishable in numerous other ways 
not necessary to discuss. 

We therefore are of the view there is nothing in any of the cases 
decided subsequent to the old Cement case which in any way changes 
or modifies the holding that no restraint or competition was effected 
by use of the basing point price system. As shown under the Corn 
Products and Staley opinions, its use under the Clayton Act as it 
relates to freight absorption remains an open question with an indica- 
tion that such use is permissible. 

We have not considered the record in this proceeding for the purpose 
of ascertaining what may be wrong with the methods and practices of 
the cement industry, other than those relevant to the issues for deci- 
sion. The record may and perhaps does disclose methods and prac- 
tices by [573] some of the respondents which are prohibited. Assum- 
ing, for instance, that there is no justification for the practice of col- 
lecting phantom freight, whether by a nonbase mill which sells anc 
delivers cement from a point other than that of shipment, or by a mill 
which ships by water and charges the higher rail rate, or by a mill 
which delivers by truck and charges the higher rail rate, it does nov 
follow that members of the industry who do not and never have fol- 
lowed such illegal practice are members of a conspiracy to effect its 
utilization. And there may be other practices shown, such as iden- 
tical delivered bids, which give rise to an inference of concerted action 
among those responsible therefor, but even so, this is a far cry from 
the combination here alleged. Undoubtedly the Commission has the 
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authority to proceed against those whose methods and practices are 
illegal, but such authority affords no justification for the instant pro- 
ceeding directed indiscriminately at all the members of the industry, 
good and bad alike. 

As we have proceeded with our study of this case, we naturally have 
become impressed, not only with its magnitude and scope but also with 
the limitless possibilities and consequences involved. The Commis- 
sion’s order proposes to eliminate the sale of cement on a delivered- 
price basis, notwithstanding the almost unanimous desire on the part 
of dealers and purchasers that it be so sold. Instead, it would require 
that cement be sold on an f. 0. b. plant basis. Any and all discrimi- 
nations, and they are calculated to be more numerous and complicated 
than under the system here condemned, will furnish the basis for con- 
tempt proceedings in this court. We are to be made a police force for 
the purpose of guarding and directing members of this industry wher- 
ever located, in a highly technical and complicated field. Before any 
court gives its assent to such an ambitious program, it should be cer- 
tain that it is required to do so by the law and the facts. 

Furthermore, the basing-point price system has been in use by in- 
dustry for almost a half century. There has been and is a marked 
diversity of opinion among economists, lawmakers and people gener- 
ally as to whether it is good or bad. Numerous bills have been intro- 
duced in Congress seeking to outlaw its use. Countless time has been 
spent in hearings by Congressional committees, before whom it has 
been assailed and defended. The pages of the Congressional Record 
bear mute but indisputable proof of the fact that Congress has repeat- 
edly refused to declare its use illegal. There is no occasion to relate 
this Congressional history. It is a matter of common and general 
knowledge. In the Corn Products case, the court in commenting upon 
some of this legislative history stated (p. 737) : “We think this legisla- 
tive history indicates only that Congress was unwilling to require 
f. o. b. factory pricing, and thus to make all uniform delivered-price 
systems and all basing-point systems illegal per se.” Notwithstanding 
this Congressional attitude as recognized by the Supreme Court, this 
court is now urged to hold that the system is illegal per se, and to re- 
quire that cement be sold on an f. o. b. plant basis. 

In our judgment, the question as to whether the basing-point price 
system should be declared illegal rests clearly within the legislative 
domain. We know of no criticism so often and so forcibly directed at 
courts, particularly Federal courts, as their propensity for usurping 
the functions of Congress. If this pricing system which Congress has 
over the years steadfastly refused to declare illegal, although vigor- 
ously urged to do so, is now to be outlawed by the courts, it will mark 
the high tide in judicial usurpation. 
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Respondents’ motion to adduce additional evidence has heretofore 
been denied without prejudice to its renewal at the time of a hearing 
on the merits. Such motion was renewed and it is again denied. Dur- 
ing the pendency of the petitions for review a petition was filed by 
respondent Marquette, alleging that it had been deprived of its con- 
stitutional right to due process of law because of the bias and preju- 
dice of the Commission and its prejudgment of the issues. A hear- 
ing was had upon such petition and the relief sought was denied by this 
court. See Marquette Cement Mfg. Co. v. Federal Trade Commission, 
147 F. (2d) 589 [40 F. T. C. 869]. Marquette [574] sought again to 
raise the same question at the hearing on the merits and certain other 
respondents made a similar attack upon the Commission. For the 
reasons stated in our former opinion, the relief thus sought is again 
denied. Certain of the respondents have also made an attack upon the 
jurisdiction of the Commission for the reason, so it is asserted, that 
count 1 of the complaint states a cause of action under Sec. 1 of the 
Sherman Act and that the Commission is without jurisdiction to 
enforce such Act. We think we need not discuss or decide the issue 
thus presented. Certain other respondents contend that the Com- 
mission is without jurisdiction as to them because their sales of cement 
were made solely in intrastate commerce. Again we think the issue 
thus presented need not be discussed or decided. 

The petitions for review of and to set aside the order to cease and 
desist, issued by the Federal Trade Commission July 17, 1943, are al- 
lowed. The said order is hereby vacated and set aside, and a form of 
decree may be presented to this court in conformity with the conclusion 
thus stated. 


Evans, Circuit Judge (dissenting) : 

I am unable to agree with the conclusion reached in the majority 
opinion. 

The instant appeal well illustrates the limitations of an intermediate 
court like ours. We receive directions from Congress in the form of 
legislation, as to the wisdom of which we are to make no inquiry. Its 
field of activity is restricted and limited by the pronouncements of the 
Supreme Court, whose decisions we must follow. Our duty is thus to 
ascertain the facts and proceed with the application of those facts to 
the statutes enacted, in the light of the rulings and directions of the 
Supreme Court. My 

This limitation of our judicial functions would seemingly simplify 
and lessen our task but it apparently has not accomplished the seem- 
ingly obvious. This may be due to the size of the record, to the numer- 
ous counsel, or to the great number of questions which counsel have 


raised. 
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Lack of merit in any of said questions has not prevented their pre- 
sentation—both at length and with zeal. This is shown by a reading 
of my associates’ opinion, which, though I do not approve of the con- 
clusion reached, does impress me favorably with its earnestness, and 
the thoroughness of the writer’s efforts as well as the frankness and 
candor he has displayed. 

As to the law governing the disposition of the appeal we are fortu- 
nate in a wealth of decisions and elaborate discussions which have 
dealt with the subjects. If I go astray it is not because of lack of light 
or the absence of precedent. 

The following decisions must be our guide: Cement Manufacturers 
Assn. v. United States, 268 U. S. 588; Maple Flooring Assn. v. United 
States, 268 U. S. 563; Corn Products Co. v. F. T. C., 324 U.S. 726 [40 
F. T. C. 892]; F. 7. C. v. Staley Mfg. Co., 324 U.S. 746 [40 F. T.C. 
906]; Sugar Institute v. United States, 297 U. S. 553; also, U. S. v. 
Socony-Vacuum Oil Co., 310 U. S. 150; U. S. v. Masonite Corp., 316 
U.S. 265; F. 7. C. v. Pacific States Paper Trade Assn., 273 U.S. 52. 

Decisions of this court, though not reviewed by the Supreme Court, 
also call at least for study. Even though lacking the weight of Su- 
preme Court decisions, they are better understood by us for we heard 
them. Their facts and holdings are like old and familiar faces, once 
seemingly rather tired and monotonous, but more pleasing and agree- 
able as we look into them anew, after the lapse of some years: Corn 
Produts Refining Co. v. F. T. C., 144 F. (2d) 211 [39 F. T. C. 664]; 
F.T.C.v. Staley Co., 144 F. (2d) 221 [39 F. T. C. 677]; Milk & Ice 
Cream Can Institute v. F. T. C., 152 F. (2d) 478 [42 F. T. C. 867]; 
U.S. Maltsters Assn. v. F. T. C., 152 F. (2d) 161 [41 F. T. C. 450]; 
Dietzgen Co. v. F.T. C., 142 F. (2d) 321 [38 F. T. C. 840]; Fort How- 
ard Paper Co.v. F'.T.C., decided July 12, 1946 [43 F. T. C. 1087] ; Salé 
Producers Assn. v. F. T. C., 134 F. (2d) 354 [36 F. T. C. 1110;3S.& 
D. 542]. 

[575] In the absence of review by the Supreme Court, the opinions 
in the Milk Can Institute, the Maltsters Association, and the Fort How- 
ard Paper cases, carry a strong presumption of soundness and validity 
on the facts there stated as well as the full approval which we are 
prone to attach to our own holdings unless reversed. Even when re- 
versed, they do not always lose their appeal. 

Several questions here presented make the opinion in Dietzgen v. 
P. L’. C., supra, particularly apropos. The effect of the invalid 
NURS. the deductions which arise from similarity of prices, and 
the contention that respondents cannot be prosecuted for violation of 
the Anti-Trust Act and also subjected to Federal Trade Commission 
proceedings are there considered and our views thereon, expressed. 
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Without extended discussion, I state the issues involved and my 
position on them. 

1. I agree there has been no deprivation of due process because of 
the alleged bias of the Commission (Marquette Cement Co. v. F. 1. C., 
147 F. (2d) 589) [40 F. T. C. 869]. 

2. I do not believe the practice of “absorption” of freight, in order 
to meet competition, is necessarily, in all instances, illegal, nor does the 
Commission so contend. 

3. The practice of charging “phantom” freight, at least where sub- 
stantial, is illegal. 

4. The Commission’s challenge here lays stress on the agreement to 
utilize a multiple basing point system rather than stressing illegality 
of the multiple basing point system per se and its order is corre- 
spondingly limited to such assertedly illegal agreement. 

5. I am strongly impressed with the persuasiveness of the inference 
of an agreement or a combination or conspiracy to be drawn from 
consistently identical delivered prices, notwithstanding the product is 
a standard one. Such inference is strengthened by other facts and cir- 
cumstances, such as phantom freight, basing points, refusal to abandon 
the practice of quoting delivery prices only, etc. 

6. The “old” Cement case cannot be ignored. The Supreme Court. 
has not expressly overruled it, in the more recent, and somewhat related 
cases. Neither can I ignore the opinions of the Supreme Court in 
these later cases. They are the latest expressions of the court and are 
controlling when it comes to reconciling them with the earlier Cement 
case. I have endeavored to reconcile the earlier Cement case holding 
with the later cases, with the result that I accept as the law of the case 
the holding of the Cement case but only as controlled by the later de- 
cisions. 

Comparative study of the later decisions with the earlier Cement 
case opinion indicates a changing trend, but I have attempted to 
reconcile and accept them all. I can not and do not accept the earlier 
Cement opinion unqualifiedly, but only as affected by the later cases. 

The instant case is clearly distinguishable from the earlier Cement 
opinion, if for no other reason than that no conspiracy was charged in 
the earlier case. 

The instant proceeding is under different statutes. The Clayton 
Act, here charged to be violated, was amended by the Robinson-Pat- 
man Act, after the decision in the old Cement case. 

The instant proceedings involve different facts. An agreement is 
the heart of the instant case and was absent in the former case. 
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7, I do not see any inconsistency in the finding that all mills may 
choose whether they will be a base or a nonbase mill, and the charge 
of agreement to adhere to a multiple basing point system, nor in the 
freedom, if a base mill, to set the mill net for the base. AS I com- 
prehend the charge, it is that all producers, when selling in any par- 
ticular territory, adopt that territory’s base mill net and add the freight 


book rate, with the inevitable result of identical or uniform delivered — 


prices by all producers to all purchasers in any particular territory. 
Competition is thus eliminated. Prices are fixed. Prices are actually 
determined by the territory’s base mill net. The Institute, instead of 
being an alleged teacher in ethics, is an instrumentality which con- 
tributes to the result of a monopoly,—a predeter[576]mined, fixed 
price—by supplying all mills serving that territory, with the freight 
rates per barrel, which are added to the base mill net. This contribu- 
tion by the Institute would be harmless in itself, but its innocent 
character is lost when the use, knowingly made, of its information, is 
disclosed. It differs in no respect from the criminal conspiracy where 
one actor (a bank robber) plays an apparently innocent role, but one 
upon which the whole criminal enterprise depends. (Murphyv.U.S., 
285 Fed. 801.) 

The avowed purpose and the express coverage of the Sherman Act, 
the Federal Trade Commission Act, the Clayton Act, and the Robinson- 
Patman Act are thus violated. The concern of these statutes is with 
the result. 

The F. T. C.’s finding of a conspiracy to restrain trade, in my opinion, 
has substantial support in the record. The following chart of identical 
bids is a sample of this evidentiary support: 


Number “ 

of bid Name of bidder Price per barrel Nae 
1? EMlonandh sev 0a. 5. LE SSIS TE eo rey. £. Ropes 4 

29|"Bish Groves. saiecrece gad eles cNek VINE f Fees OMEN Rone ene 1 Seb “8 

5) eliaht Pes Lie Ee OVEs Vee I Peay Ete erie td ve 3. 28654 15 

4s JSOUUDWeSlern 2 hives 2 5. Sty SF ab gee RN ee eee APY 3. 28654 15 

5 |POKlahoma! 24! “Merrit eh Oa Seiya er Pie 3. 28654 15 

OM JU 8. Portland CaCox ne cen tues Yb thse De Se SEE 3. 28654 15 

@ (Consolidated 220s IN VEL BIER Party PIV eeis Bers 3. 28654 15 

SADR ni Vhs eee ol ee eee eae SONS ae Pl eb ees eS 3. 28654 15 

9) one Stary. “323 PAAR ey Aa BRET al) ns ten tana 3. 28654 15 

10) | (Uitlyersal st. Sueno oa ele ie asee Lua Pee ee aE 3. 28654 15 

TI [ RC olonadouscn se 2h Wat Sete teen ee MINS raat Ie Mie one 3, 28654 15 


These bids were made by the eleven different companies in response 
to a request for bids for 6,000 barrels of cement. The eleven bidders 
made bids which were identical to the ten-thousandth of a cent. 

This chart is only one of the many instances showing identity of bids. 
Many other instances are set forth in paragraph 9 of the Commission’s 
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findings. As we said in the Dietzgen case, supra, in discussing identical 
bids, “The evidence not only supports the fact findings of the Com- 
mission as to the suppression of competition, but it made any other 
finding impossible.” Or as we also said in the Jee Oream Can Institute 
etal. v. F. T. C., supra, “Just how such an unnatural situation could 
be brought about by members of an industry without a plan or agree- 
ment is difficult, if not impossible, to visualize.” 

There was other evidence of a conspiracy to restrain trade. Not 
only was there identity in the bids but there was received in evidence 
a letter from Mr. John Treanor to officers of respondents and members 
on the Institute’s board and associates on the Code Authority, which 
refutes respondents’ protestations of no conspiracy and no participa- 
tion therein by the Institute or by the other respondents. Mr, Treanor 
was president of Riverside and a trustee of the Institute. His state- 
ment was an admission of a party to a conspiracy made during pend- 
ency of the litigation: 

The worst that can be said is that the economic foundation for some of these 
discussions of price making is frail. With that opinion I am inclined to agree, 
believing that no sound defense of our methods of selling cement can be made 
without the admission that some limitation of competition is necessary in such 
an industry aS cement. This is not a subject which can be presented to the 


public through advertising, or in any way. It is an argument that has to be 
made and can be made in special places where it may be calculated to do some 


WOO. tot: see t 
[577] Do you think any of the arguments for the basing point system, which - 


we have thus far advanced, will arouse anything by derision in and out of the 
government? I have read them all recently. Some of them are very clever and 
ingenious. They amount to this however: that we price this way in order to 
discourage monopolistic practices and to preserve free competition, ete. This is 
sheer bunk and hypocrisy. The truth is of course—and there can be no serious, 
respectable discussion of our case unless this is acknowledged—that ours is an 
industry above all others that cannot stand free competition, that must system- 
atically restrain competition or be ruined. 

Further support for the Commission’s finding may also be found 
in the evidence which showed the respondents’ refusing to quote prices 
save at destination points. This standing alone could be accepted as 
innocent, but in connection with the other evidence it was clearly a part 
of a plan to eliminate competition. And what is probably more im- 
portant, it, with the adoption of the basing points, succeeded in com- 
plete and effective elimination of competition. Both unusual and 
significant is this complete elimination of competition, such as here 
disclosed. Counsel may argue that Congress should amend the statutes, 
so that competition may be eliminated between those who make 
standard articles. Congress has made no such distinction and even 
if we were agreeable to such a proposal, neither we nor the Federal 
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Trade Commission could revise the antimonopoly legislation which 
Congress has enacted. 

What constitutes sufficient evidence to sustain a verdict of a jury 
or a finding of a court or of the Federal Trade Commission that a con- 
spiracy exists and defendants are parties to it, has been the subject. 
of consideration by appellate courts so frequently that we are not 
justified in setting forth the authorities. I will refer to only one where ~ 
I attempted to state the rule: Allen v. United States, 4 F. (2d) 688. 

And I will add that it is the Federal Trade Commission and not 
this court that Congress made the fact finder. : 

Conspiracies are usually established by circumstantial evidence. 
Seldom do the offenders make solemn written agreements. While cir- 
cumstantial evidence may be less persuasive in some cases, it by no 
means follows that it is necessarily weak or lacking in conviction 
carrying-power. In the instant case there are facts which are not 
in dispute and which leave me free from doubt as to the doings of the 
respondents and of their understanding and purpose to eliminate price 
competition. 

Some of the respondents argue that the Anti-Trust Acts do not 
apply to the sale of standard goods. This position I cannot accept. 
The anti-monopoly legislation was for the purpose of maintaining 
competition and there may be competition in standard articles just 
as there may be competition between manufacturers of articles not 
standardized. 

Likewise, it is unnecessary to discuss the effect of the basing point 
system as the basic element in price fixation in the light of what was 
said in the Corn Products and the Staley cases, supra. 

Discussion of the effect of the N. R. A. is unnecessary in view of 
what we said in the Dietegen case, swpra. 

If the evidence fails to show that one or more of the defendants is 
a party to the conspiracy we should dismiss said defendant from the 
proceedings. We would not for that reason be justified in ordering 
the Commission to dismiss the proceeding. 
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VACU-MATIC CARBURETOR CO. v. FEDERAL TRADE 
COMMISSION 


No. 8666—F. T. C. Dock. 3388 


(Circuit Court of Appeals, Seventh Circuit. Oct. 22, 1946) 


CEASE AND DESIST ORDERS—MEeETHOpS, ACTS AND PRACTICES—MISREPRESENTATION— 
QUALITIES OR PROPERTIES OF PRODUCT 


Evidence sustained Federal Trade Commission’s finding that manufac- 
turer’s representations that its device, when applied to an automobile engine, 
resulted in savings of gasoline up to 30 percent, and would bring about all- 
around better performance, were erroneous and misleading justifying a cease 
and desist order. 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS or CoMMISSION—IF SUPPORTED 
BY EVIDENCE—WHERE EVIDENCE CONFLICTING 


The Circuit Court of Appeals is bound by the finding on conflicting evidence 
of the Federal Trade Commission on a complaint charging violation of the 
Federal Trade Commission Act, if the finding is substantially supported, 
though the court might have reached a contrary result on the evidence. 


COMMISSION PROCEDURE AND PROCEEDINGS—HEARINGS—DUE PrRocEss—Com- 
PLAINTS—AMENDMENTS—IF AFTER CONSIDERABLE TESTIMONY 


A manufacturer charged with a violation of the Federal Trade Commission 
Act was not denied a fair hearing before the Federal Trade Commission 
because Commission amended its complaint after considerable testimony had 
been taken under the original complaint, even though it be assumed that 
commission by its amended complaint changed its theory and confronted 
manufacturer with a different issue from that contained in the original 


complaint. 


CoMMISSION PROCEDURE AND PROCEEDINGS—HEARINGS—DUE _PROocESS—Com- 
PLAINTS—Ir FINDING SUPPORTING ORDER FALLS SHORT or CoMPLAINT’S ALLEGA- 
TION—-WHERE TENDENCY AND CAPACITY, AND EFFECT OF REPRESENTATION 
ALLEGED, AND FORMER ONLY FOUND 


A manufacturer charged with a violation of the Federal Trade Commission 
Act was not denied a fair hearing before the Federal Trade Commission 
because amended complaint alleged that the manufacturer’s representations 
had the tendency and capacity to and did mislead a substantial portion of 
the purchasing public while cease and desist order was predicated on a finding 
that representations merely had the tendency and capacity to mislead and 
deceive, since the actual deception was not required to be shown. 


COMMISSION PROCEDURE AND PrROcEEDINGS—Hrarines—Dusn Process—TRIAL 
EXXAMINERS—WHERE Case Hearp By NumMBper—Ir Resutt Nor SHOWN As 
AFFECTED THEREBY 

A manufacturer charged with a violation of the Federal Trade Commission 
Act was not denied a fair hearing before the Federal Trade Commission 


1 As modified on denial of rehearing, Dec. 8, 1946. Reported in 157 F. (2d) 711. For 


case before Commission, see 38 F. T. C. 704. 
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because five different trial examiners heard the case, where there was no 
showing that such fact affected the result. 


(The syllabus, with substituted captions, is taken from 157 F. (2d) 711 


On petition for review of order of Commission, petition denied and 
decree entered affirming cease and desist order and commanding peti- 
tioner to obey and comply therewith. 

Mr. Theodore E. Rein and Mr. Frank EF, Gettleman, both of Chicago, 
Til., for petitioner. : 

Mr. Wm. T. Kelley, Mr. Walter B. Wooden, and Mr. John W. Carter, 
Jr., all of Washington, D. C., for respondent. 

Before Masor and Minton, Circuit Judges, and Briecrx, District 
Judge. 


Magsor, Circuit Judge: 

‘This matter is before us on a petition to review an order to cease 
and desist, entered by the Federal Trade Commission June 29, 1944, 
and predicated upon findings of fact made by the Commission. The 
complaint, issued April 26, 1938, charged petitioner with unfair meth- 
ods of competition in commerce in violation of the Federal Trade 
Commission Act, and after answer by the petitioner denying the 
material allegations of the complaint the cause proceeded to a hearing. 
After [712] considerable evidence had been heard, the Commission 
on June 10, 1942, issued an amended complaint, alleging that certain 
described representations made by the petitioner “has [have] the 
tendency and capacity to, and does [do], mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that the representations and statements are true, and into 
the purchase of substantial quantities of respondent’s [petitioner’s | 
product.” The charge of unfair competition made in the original 
complaint was thus abandoned and the hearing proceeded and was 
concluded upon the issue raised by the allegations of the amended 
complaint. The hearings were conducted by five trial examiners, 
four of whom on February 17, 1941, joined in a report, and two of 
whom on April 15, 1943, joined in what is designated as a supplemental 
report. 

Petitioner’s device concerning which the alleged false and untrue 
representations were made is known as a “Vacu-Matic.” It is an ap- 
pliance or accessory to an automobile engine consisting of a unit com- 
prising a cylinder which contains a piston resting on a spring. The 
piston opens. and closes at different speeds and motor loads to permit 
the entrance of additional air into the combustion chamber of the 
motor. There is a small hole in the side of the cylinder designed 
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to permit additional air to enter the cylinder, which supposedly les- 
sens the vacuum of the motor, resulting in less gasoline being drawn 
from the carburetor. This, it is claimed, results in a saving of gaso- 
line, or to put it another way, an increased mileage from the gasoline 
used. 

There is no occasion to relate in detail the representations made by 
petitioner by means of newspaper and magazine advertisements and 
circulars, letters and other advertising media, for the reason that. 
petitioner does not deny, in fact it concedes, that they were made as 
alleged and found by the Commission. The gist of the representa- 
tions is that the use of the device would result in savings of gasoline 
up to 30%, would improve car performance, would result in more 
power, quicker starting and all-round better performance. 

The Commission found: “The only cases in which respondent’s 
[petitioner’s] device will affect the consumption of gasoline are those 
in which the fuel mixture, due to improper adjustment of the carbure- 
tor, is excessively rich (that is, contains too much gasoline in propor- 
tion to the amount of air). In such cases the small amount of addi- 
tional air admitted by the device may serve to ‘lean’ the mixture and 
thereby reduce to some extent the amount of gasoline consumed. The 
same result could be obtained by proper adjustment of the carburetor.” 
The Commission also found: “* * * the representations made 
by respondent [petitioner] with respect to its device and the results 
which may be accomplished through the use of the device * * * 
are erroneous and misleading.” The Commission further found: 
“The use by respondent [petitioner] of these erroneous and misleading 
representations has the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public * * * and the 
tendency and capacity to cause such portion of the public te purchase 
substantial quantities of the device as a result of the erroneous and 
mistaken belief so engendered.” 

The Commission therefore concluded that the acts and practices 
so found are “to the prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act.” 

Petitioner enumerates a number of contested issues which may be 
appropriately reduced to the following: (1) that the Commission’s 
findings are not supported by substantial evidence, and (2) that peti- 
tioner was deprived of a fair hearing, as contemplated by the laws and 
Constitution of the United States. The first issue in reality is confined 
to a single finding by the Commission, that is, that petitioner’s repre- 
sentations that use of its device will save gasoline or increase mileage 
is false or erroneous. This issue is thus limited for the reason that 
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other findings made by the Commission either are not challenged or 
are immaterial. 

No good purpose could be served in making a detailed statement 
of the testimony of the numerous witnesses. It is [713] sufficient to 
state that we have examined it and are convinced that it supports the 
finding here challenged. We are of this view notwithstanding the 
rather plausible argument by petitioner that the finding should have 
been different. No doubt, on the basis of this record a contrary finding 
by the Commission could have been made. Furthermore, if it was 
within our province to weigh and reconcile the conflicting evidence we 
think we might reach a contrary result. Such is not within our prov- 
ince, however. The Commission is the fact finding body and this court 
is bound by its finding if substantially supported, as we think it is. 

Briefly, a number of witnesses who had purchased and used peti- 
tioner’s device testified to a marked increase in the saving of gasoline. 
Petitioner also introduced some so-called expert testimony to the same 
effect. On the other hand, the Commission introduced no testimony 
from any purchaser and user of petitioner’s device, who testified to 
the contrary, notwithstanding the fact that more than 200,000 had been 
sold to the purchasing public prior to 1940. ‘The Commission in sup- 
port of its case offered the testimony of a number of highly trained and 
qualified experts who had made every recognized test and who uni- 
formly testified in substance that there was no merit in petitioner’s 
device. The testimony of such experts does not consist merely of 
opinions based upon hypothetical situations or opinions formed from 
a mere examination of the device, as might be inferred from petition- 
er’s brief. The most striking testimony, and we think the most con- 
vineing relied upon by the Commission, is that given as a result of 
tests made by the Bendix-Stromberg Carburetor Company of South 
Bend, Indiana, one of the country’s outstanding manufacturers of car- 
buretors. Every recognized test was made by the engineering depart- 
ment of this company, including the so-called road test. Typical of 
this testimony is that given by A. H. Winkler, senior research engineer 
for the Automotive Carburetor Division of Bendix, under whose super- 
vision the Bendix tests were conducted. Winkler had had some twelve 
years’ experience in conducting tests on carburetors and devices de- 
signed to affect the induction system of an automobile engine. Based 
upon such tests, Winkler reached the conclusion and so testified that 
“the device neither hindered nor helped the economy * * * neither 
hindered nor assisted in the acceleration over the standard unit * * * 
that no substantial saving of gas by the general public can be expected,” 
and that “no substantial increase in mileage by the general public 
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can be expected from its use.” The testimony of Winkler and other 
witnesses as to the result of the Bendix test standing alone is sufficient 
to support the Commission’s finding. In addition, there is much other 
testimony, some of it consisting of opinions expressed by experts, along 
the same line and to the same effect. 

Petitioner’s contention that it did not have a fair hearing, as pro- 
vided by the Constitution, may be disposed of with little discussion. 
Certainly there is no merit in the claim that it was deprived of a fair 
hearing because the Commission amended its complaint after con- 
siderable testimony had been taken under the original complaint. This 
is so even though it be assumed that the Commission by its amended 


complaint changed its theory and confronted petitioner with a differ- 
ent issue from that contained in the original complaint. Neither is 
there any merit in the contention that the order is improperly predi- 
cated upon a finding that such representations “have the tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public,” because the amended complaint alleged that the representa- 
tions had “the tendency and capacity to and does [do] mislead and de- 
ceive a substantial portion of the purchasing public.” The law is 
settled that a finding of “tend ney wid capacity to mislead” is suffi- 
cient and that actual deception need not be shown. Federal Trade 
Commission v. Algoma Lumber Co., 291 U.S. 67. 81 [18 F. T. C. 669; 
28. & D. 247]; D. D. D. Corp. v. Federal Trade Commission, 125 ¥F. 
(2d) 679, 682 [384 F. T. C. 1821;38. & D. 455]. 

The fact that the case was heard before five different trial examiners 
raises a more serious question. We think such a [714] practice is 
subject to criticism, but petitioner does not point out and we are unable 
to discern how it affected the result or deprived petitioner of a fair 
trial. No complaint is made but that petitioner was given all the 
rights and privileges during the course of the hearings ordinarily 
accorded to a litigant. Petitioner made no objection either before the 
hearings, during or at the time of any hearing where a substituted trial 
examiner presided. More than that, petitioner consented to the last 
substitution ordered by the Commission. So far as we are advised, 
the point is raised here for the first time. After all, the findings are 
not made by the examiners but by the Commission upon testimony as 
reported by the examiners. 

Under the circumstances shown, we cannot say that petitioner was 
denied a fair hearing. The petition to review and set aside the Com- 
mission’s order is denied, and a decree will be entered affirming the 
order to cease and desst and commanding petitioner to obey the same 
and comply therewith. 
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Nore.—Decree of the Court, entered on Dee. 6, 1946, was as follows: 


Funau Decree AFFIRMING AND ENnrorcinG OrpER TO CEASE AND Drsist 


Vacu-Matic Carburetor Company, petitioner herein, having filed in 
this Court on August 21, 1944, its petition to review and set aside an 
order to cease and desist issued against it on June 29, 1944, by the 
Federal Trade Commission, respondent, in a proceeding before the 
said respondent entitled “In the Matter of Vacu-Matic Carburetor 
Company, Docket No. 3388”; and a copy of said petition having been 
served upon said respondent; and the respondent having thereafter 
certified and filed herein, as required by the Federal Trade Commis- 
sion Act, a transcript of the record in said proceeding; and the matter 
having been heard by this Court on briefs and oral argument; and 
this Court having thereafter fully considered the matter and having 
rendered its decision on October 22, 1946, affirming and enforcing said 
order to cease and desist: 

Now, therefore, it is hereby ordered, adjudged, and decreed that the 
aforesaid petition to review be and the same hereby is dismissed, and 
that the said order to cease and desist be and hereby is affirmed and 
enforced, and petitioners are hereby commanded to obey said order to 
cease and desist and to comply therewith. 

And it is hereby further ordered, adjudged, and decreed that within 
three months after the entry of this decree petitioner shall file with 
the Federal Trade Commission a report in writing setting forth in 
detail the manner and form in which it has complied with said order 
to cease and desist. 

Without prejudice to the right of the United States, as provided in 
section 5 (1) of the Federal Trade Commission Act, to prosecute suits 
to recover civil penalties for violations of the aforesaid order to cease 
and desist hereby affirmed and enforced, and without prejudice to the 
right of the Federal Trade Commission to institute and maintain con- 
tempt proceedings for the violation of this decree, this Court retains 
jurisdiction of this cause to enter such further orders herein from 
time to time as may become necessary effectively to enforce compliance 
in every respect with this decree and to prevent evasion thereof. 


| 
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FEDERAL TRADE COMMISSION y. JACK HERZOG, 
MICHAEL HERZOG, AND GEORGE HERZOG, TRADING 
AS JACK HERZOG & COMPANY? 


No. 19727—F. T. C. Dock 4257 
(Circuit Court of Appeals, Second Cireuit. Nov. 12, 1946) 


Order and decree enforcing cease and desist order of Commission in Docket 
4257, July 8, 1942, 35 F. T. C. 71, at 75, which required respondents, en- 
gaged in New York City as commission resident buyers of fur garments in 
behalf of some 80 fur garment retailers and department stores located in 
the several States, to cease and desist, in connection with the purchasing 
of furs, fur garments, or other commodities in commerce, from receiving 
or accepting anything of value as brokerage, ete., from any seller on or in 
connection with purchases made from such seller (@) when such purchases 
are made for respondents’ own account, or (0b) when such purchases are 
made as agent or buying representative of the purchaser, or (c) when in 
making such purchases respondents are acting in facet for or in behalf or 
are subject to the direct or indirect control of the purchaser; as in detail 
below set out; and discharging the Commission from further duties as 
special master in the proceeding. 

Mr. W. T. Kelley, General Counsel, Federal Trade Commission, 
Mr. Walter B. Wooden, Associate General Counsel, and M/7. James 
W. Cassedy, Assistant General Counsel, all of Washington, D. C., 
for the Commission. 

Mr. Jack C, Wilner, of New York City, for respondents. 


Before Swan and Cuass, Circuit Judges. 
Dercrer ENFORCING ORDER OF FEDERAL TRADE COMMISSION 


This matter coming on to be heard on the original and supplemental 
applications of the Federal Trade Commission for a decree of this 
Court commanding respondents to obey the order to cease and desist 
entered against them by the Commission on July 8, 1942, which order 
was affirmed by this Court on July 16, 1945 [150 F. (2d) 450; 41 ¥. T.C. 
496], and the Court having been Saino that respondents have ad- 
mittedly violated said order; 

Now, therefore, it is hereby ordered, adjudged and decreed that 
respondents be, and they hereby are, commanded in accordance with 
the terms of said order to cease and desist from receiving or accepting, 
directly or indirectly, anything of value as brokerage, commission, or 
other compensation or any allowance or discount in lieu thereof from 


1 Not reported in Federal Reporter. 
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any seller on or in connection with purchases made from such seller 
(a) when such purchases are made for respondents’ own account, or 
(6) when such purchases are made as agent or buying representative of 
the purchaser, or (c) when in making such purchases respondents are 
acting in fact for or in behalf or are subject to the direct or indirect 
control of the purchaser. Respondents are further commanded to 
comply with the terms of this decree on pain of contempt of this 
Court. 

It is further ordered that the Federal Trade Commission be dis- 
charged from further duties as Special Master in this proceeding. 

Norr.—On petition to the court by the Commission, under the pro- 
visions of section 11 of the Clayton Act, for an order by the court 
affirming the Commission’s said order, based on the violation, as 
found by the Commission, of section 2 (c) of said act, as amended, 
the court, in its said opinion and decision affirmed the Commission’s 
order, but declined to command obedience thereto, as requested by 
the Commission, without regard to whether respondents had violated 
the same—which they denied—and referred the proceeding to the Com- 
mission as special master to hear and report whether the respondents 
had violated the provisions of said order. 

Supplemental application for decree of enforcement, dated No- 
vember 8, 1946, sets forth as grounds therefor the prior proceeding, as 
hereinbefore referred to, and that, as shown by the report of the 
Commission acting as special master under designation of the court, 
“respondents have stipulated to having regularly and repeatedly vio- 
lated said order to cease and desist and have consented to entry of a 
court decree commanding their obedience thereto.”’ 


FEDERAL TRADE COMMISSION v. DAVID M. WEISS? 
No. 19728—F. T. C. Dock. 4240 
(Circuit Court of Appeals, Second Circuit. Nov. 12, 1946) 


Order and decree enforcing cease and desist order of Commission in Docket 
4240, July 8, 1942, 35 F. T. C. 65 at 69, which required respondent, engaged 
in New York City as commission resident buyer of fur garments for some 
60 retailers located at various points in the United States, to cease and 
desist, in connection with the purchase of furs, fur garments or other com- 
modities in commerce. from receiving or accepting anything of value as 
brokerage, etc., from any seller on or in connection with purchases made 
from such seller (a) when such purchases are made for respondent’s own 
account, or (6) when such purchases are made as agent or buying repre- 


1 Not reported in Federal Reporter. 
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sentative of the purchaser, or (¢) when in making such purchases respondent 
is acting in fact for or in behalf of, or is subject to the direct or indirect con- 
trol of the purchaser; as in detail below set out; and discharging the 
Commission from further duties as special master in the proceeding. 


Mr. W. T. Kelley, General Counsel, Federal Trade Commission, 
Mr. Walter B. Wooden, Associate General Counsel, and Mr. James W. 
Cassedy, Assistant General Counsel, all of Washington, D. C., for the 
Commission. 

Mr. Lester Bachner, of New York City, for respondent. 


Before Swan and Cuass, Circuit Judges. 


Decree Enrorcine Orpver oF FeprraLt TrapE ComMIssion 


This matter coming on to be heard on the original and supplemental 
applications of the Federal Trade Commission for a decree of this 
Court commanding respondent to obey the order to cease and desist 
entered against him by the Commission on July 8, 1942, which order 
was affirmed by this Court on July 28, 1945, and the Court having been 
shown that respondent has admitted to violation of said order; 

Now, therefore, it is hereby ordered, adjudged and decreed that re- 
spondent be, and he hereby is, commanded in accordance with the 
terms of said order to cease and desist from receiving or accepting, 
directly or indirectly, anything of value as brokerage, commission or 
other compensation, or any allowance or discount in lieu thereof from 
any seller on or in connection with purchases made from such seller 
(a) when such purchases are made for respondent’s own account, or 
(6) when such purchases are made as agent or buying representative 
of the purchaser, or (¢c) when in making such purchases respondent 
is acting in fact for or in behalf, or is subject to the direct or indirect 
control of the purchaser. Respondent is further directed to comply 
with the terms of this decree on pain of contempt of this Court. 

It is further ordered that the Federal Trade Commission be dis- 
charged from further duties as Special Master in this proceeding. 

Norr.—On petition to the court by the Commission, under the pro- 
visions of section 11 of the Clayton Act, for an order by the court 
affirming the Commission’s said order, based on the violation, as found 
by the Commission, of section 2 (c) of said act, as amended, followed 
by agreement by and between counsel for the Commission and counsel 
for respondent, that the disposition of the case should be governed 
by the decision of the court in Yederal Trade Commission v. Jack 
Herzog et al., and the court’s decision thereafter in said matter, on 
July 16, 1945, 150 F. (2d) 450, 41 F. T. C. 426 (and see ante, at p. 1175), 
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affirming the Commission’s cease and desist order therein and referring 
the proceeding to the Commission as special master to hear and report 
as to whether said respondents had violated the provisions of said 
order; the court in the instant matter, on July 28, 1945, 41 ied Fai 6» 
437, accordingly entered its decree affirming the Commission’s order 
therein, as hereinabove indicated, and remanding the proceeding to 
the Commission, as special master, to take evidence and report relative 
to the question of violation of said order. 

Supplemental application for decree of enforcement, dated Novem- 
ber 8, 1946, sets forth as grounds therefor the prior proceeding, as 
hereinbefore referred to, and that, as shown by the report of the Com- 
mission acting as special master under designation of the court, “re- 
spondent has stipulated to having regularly and repeatedly violated 
said order to cease and desit and has consented to entry of a court 
decree commanding his obedience thereto.” 


EASTMAN KODAK CO. v. FEDERAL TRADE COMMISSION * 
No. 18, Docket 19575—F. T. C. Dock. 4822 
(Circuit Court of Appeals, Second Circuit. Nov. 27, 1946) 


MeruHops, Acts AND PRACTICES—CONCERT OF ACTION—RESALE PRICE MAINTENANCE 
AGREEMENTS—IF Not Protrecrep By MILLER-TyDINGS AMENDMENT 


Producer who enters into contracts with dealer-customers providing that 
producer’s product is not to be advertised, offered for sale or sold at prices 
less than those specified by producer, is guilty of using unfair methods of 
competition in violation of the Federal Trade Commission Act, unless pro- 
ducer’s practices are protected by the Miller-Tydings amendment. 


STATUTES AND StTaTUTORY CONSTRUCTION—MILLER-TYDINGS AMENDMENT—THAT 
BRANDED COMMODITY IN RESALE PRICE AGREEMENT MUST BE IN “FREE AND OPEN 
COMPETITION”, ETC.—MEASURE OF COMPETITION REQUIRED—AS CONTEMPLATING 
HXFFECTIVE ‘ 


The Miller-Tydings amendment, which was enacted to validate resale 
price agreements with respect to branded commodities in effective competi- 
tion with similar commodities produced by others, may not be construed so 
broadly as to defeat its purpose. 


MrtHops, Acts AND PRAcTICES—CoNcERT oF ACTION—RESALE PRICE MAINTENANCE 
AGREEMENTS—WHETHER Propucr IN “FREE AND OPEN COMPETITION” UNDER 
MILiLeR-TypInes, AMENDMENT 


Manufacturer of photographic films for the taking of still and motion 
pictures in color, which was the only producer of that kind of film for cer- 
tain cameras, did not have a product in “free and open competition” with 


1 Reported in 158 F, (2d) 592. For case before Commission, see 41 F. T. C. 137. 
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“commodities of the same general class” produced or distributed by otlers 
within the Miller-Tydings amendment excepting from prohibitions thereof, 
resale price fixing agreements for such products, notwithstanding that there 
were other producers of film which would take black and white pictures 
and which film would fit the cameras in question, and, hence, price fixing 
contracts for such films with dealers were violative of the Federal Trade 
Commission Act. 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF CoMMISSION—IF Se a 
BY EVIDENCE 


[593] The findings of fact of the Federal Trade Commission are conclusive 
if supported by any evidence. 


(The syllabus, with substituted captions, is taken from 158 F. (2d) 
592) 

On petition to review an order of the Commission, petition denied 
and order affirmed. 

Niaon, Hargrave, Middleton and Devans, of Rochester, N.Y. (df. 
1’. Carl Nizon, and Mr. Arthur L. Stern, both of Rochester, N. Y., 
and Mr. Thomas Kiernan, of New York City, of counsel), for peti- 
tioner. 

Mr. W.T. Kelley, Chief Counsel, Mr. Walter B. Wooden, Assistant 
Chief Counsel, and M/r. Daniel J. Murphy, Special Attorney, all of 
Washington, D. C., for respondent. 

Mr. Isaac W. Digges, of New York City, Attorney for American 
Fair Trade Council, Inc., amicus curiae. 

Before Swan, CrarK, and Frank, Circuit Judges. 


Peririon To Review an OrpDer oF THE FEDERAL TRADE ComMMISSION 


By its petition Eastman Kodak Company seeks to set aside an order 
of the Commission directing the petitioner to cease and desist from 
certain alleged unfair trade practices. Petition denied and order 
affirmed. 


Swan, Circuit Judge: 

The petitioner, Eastman Kodak Company, manufactures and sells in 
interstate commerce under the trade name “Kodachrome,” photo- 
graphic film for the taking of still and motion pictures in color. 
Another of its products is Magazine Cine-Kodak Film, both black and 
white, and Kodachrome, packaged in a magazine which fits exclu- 
sively the patent-protected cameras of the petitioner or its licensees. 
With respect to both Kodachrome and Magazine Film the petitioner 
has adopted a resale price maintenance policy to control the prices at 
which retail dealers may sell these commodities. The order of the 
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Commission, which the petitioner seeks to have set aside, directs that the 
petitioner desist from entering into or continuing in operation any con- 


tract. with its dealer-customers providing that Kodacrome Film or — 


Magazine Film is not to be advertised, offered for sale, or sold by such 
dealer-customers at. prices less than those specified by the petitioner. 
The order also provides that if conditions later change so that, there 
are other commodities of the same general class produced or distributed 
by others which are sold in free and open competition with the peti- 
tioner’s Kodachrome or Magazine Film, then the Commission will, 
upon proper showing by the petitioner, reconsider the terms of its 
order in the light of such new conditions. 

The Miller-Tydings amendment to section 1 of the Sherman Act, 15 
USCA § 1, excepts from the prohibitions of the statute resale price- 
fixing agreements for a commodity sold under the producer’s trade- 
mark, brand, or name, provided such commodity “is in free and open 
competition with commodities of the same general class produced or 
distributed by others,” and provided agreements “of that description” 
are lawful as applied to intrastate transactions under the law of the 
state within which the resale is to be made. The Commission found as 
a fact that the petitioner’s Kodachrome Film is not in the same general 
class as, and is not in free and open competition with black and white 
film, and that a purchaser wishing to take photographs or moving pic- 
tures in natural color is required to purchase film for this purpose 
solely from the petitioner. It further found that the petitioner’s 
Magazine Cine-Kodak Film, both black and white and Kodachrome, 
is not sold in free and open competition with commodities of the same 
general class; that petitioner’s Magazine Film is the only film on the 
market that can be used in the petitioner’s Magazine Cine-Kodak Cam- 
eras, the Bell & Howell Magazine Cameras, and the Perfex Magazine 
Cameras; and that the owners and purchasers of such cameras can use 
in such cameras only Magazine Film pur [594] chased solely from the 
petitioner. Because of these findings the Commission concluded that 
the petitioner’s resale price maintenance contracts covering its Koda- 
chrome Film and its Magazine Film were not protected by the Miller- 
Tydings amendment. Unless so protected they constituted unfair 
methods of competition in violation of section 5 of the Federal Trade 
Commission Act, 15 USCA § 45 (a). See Federal Trade Comm. v. 
Beech-Nut Co., 257 U.S. 441 [4 F. T. C. 583; 1S. & D. 170]; Armand 
Co. v. Federal Trade Comm., 78 F. (2d) 707 (C. C. A. 2) [21 F. T. C. 
1202;2S. & D. 310], cert. den., 296 U. S. 650. 

With respect to Kodachrome Film the petitioner limits its. petition 
for review to the question whether it is in free and open competition 
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with and in the same general class with black and white film. The 
argument is that all photographic film, whether Kodachrome or black 
and white, is the “same general class,” being film for taking pictures, 
and that color film is in free and open competion with black and white 
film because each competes for “the consumer dollar” inasmuch as a 
person about to take a picture must choose between buying a color 
film or a black and white film. By analogous reasoning it may be 
argued that champagne and Poland Spring water are competing 
commodities of the same general class because both are beverages 
and a person desiring to quench his thirst must choose which to buy; 
or similarly, that the various types of fuel—coal, wood, oil, gas, etc.— 
are all competing commodities of the same general class. But the 
statutory clause under consideration must not be so broadly construed 
as to defeat its purpose. As clearly appears from the legislative his- 
tory of the Miller-Tydings amendment,” the purpose was to validate 
resale price agreements with respect to branded commodities which 
are in effective competion with similar commodities produced by others 
so that if the resale price of the branded article were set too high the 
manufacturer would lose his trade by the competition of other similar 
articles. Hence it will not do to say that all film is in the same class. 
If a purchaser wants a color film he must be able to buy it from more 
than one manufacturer if there is to be “free and open competition with 
commodities of the same general class”; that he can buy a black and 
white film will not serve to destroy the monopoly of the sole producer 
of color film. Hence we think the Commission has correctly construed 
the statutory phrase. The only other function of the court in this pro- 
ceeding is the very limited one of determining whether there is any 
evidence to support the Commission’s findings as to absence of com- 
petition between Kodachrome and black and white film. See 7’rade 
Comm’n v. Education Society, 302 U. S. 112, 117 [25 F. T. C. 1715; 2 
S. & D. 429]. It will suffice to say that it is supported by the testimony 
of several witnesses. 

The Commission’s findings with respect to Magazine Film also find 
support in the record testimony. Accordingly the order is affirmed. 


2See Cong. Rec., Vol. 81, Part 7, 75th Cong., 1st Sess., pp. 7495 and 8141. 
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CHAS. A. BREWER & SONS v. FEDERAL TRADE 
COMMISSION * 


No. 9993—F. T. C. Dock. 3952 


(Circuit Court of Appeals, Sixth Circuit. Dec. 5, 1946) 


MErHops, Acts AND PRACTICES—AIDING AND ABETTING UNLAWFUL AcT oR PRAC- 
TICE—LOTTERY DEVICES 
Evidence sustained findings of Federal Trade Commission, which were 
therefore binding on the Circuit Court of Appeals, that manufacturer of 
punchboards and push cards sold in various States to be used in sale or dis- 
tribution of merchandise to the public by means of lottery devices was guilty 
of unfair acts and practices within intent and meaning of Federal Trade 
Commission Act, because lottery devices enabled users to divert substantial 
trade to themselves from those not using such methods. 


FEpERAL TRADE ComMMISssIoN AcT—Worps AND PHRASES—“CoMMERCE” 


The word “commerce” as used in provision of the Federal Trade Commis- 
sion Act, declaring unlawful, unfair methods of competition in “commerce,” 
means “interstate commerce.” 


CEASE AND DESIST ORDERS—METHOpS, AcTS AND PRACTICES—AIDING AND ABETTING 
UNLAWFUL AcT oR PRACTICE—LOTTERY DrvICES—SUPPLIERS OF 
A manufacturer of punchboards and push cards sold in various States, to 
be used by buyers in sale or distribution of merchandise to the public by 
means of lottery devices, fell within restraining power of Federal Trade 
Commission as vested by Federal Trade Commission Act declaring unlawful 
unfair methods of competition in commerce. 
MernHops, Acts, AND Practicus—LoTTrrY MERCHANDISING 


Though neither the manufacture nor sale of gambling devices may be 
specifically prohibited by Federal statute, the use of such devices may be 
forbidden by the Federal Trade Commission as violative of the Federal 
Trade Commission Act. 


(The syllabus, with substituted captions, is taken from 
158 F. (2d) 74) 


On petition for review of an order of the Commission, petition dis- 
missed, order affirmed, and petitioners commanded to obey order. 

Mr. Theodore E. Rein and Mr. Herldon H. Bowen, both of Chicago, 
Ill., for petitioners. 

Mr, Donovan Divet, of Washington, D. 0. (Mr. W. 7. Kelley, Mr. 
Walter B. Wooden, and Mr, Donovan Divet, all of Washington, D. C., 
on the brief), for respondent. 


Before Martin, McAustrr and Mier, Circuit Judges. 


* Reported in 158 FP, (2d) 74. For case before Commission, see 40 F. T. C. 65. 


——— — 
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Martin, Circuit Judge: 


The petitioners for review invoke the jurisdiction of this court to 
set aside the findings and conclusions of the Federal Trade Commis- 
sion and to vacate its cease and desist order, which was entered after 
a hearing on the complaint of the Commission, the answer of respond- 
ent petitioners, abundant testimony and ache evidence taken before 
a trial examiner; and upon that offi [75] cial’s report, the exceptions 
thereto, and the briefs of the respective parties. 

The challenged order directed that the petitioners cease and desist 
from “selling or distributing in commerce as ‘commerce’ is defined 
in the Federal Trade Commission Act, punch boards, push cards or 
other lottery devices which are to be used or may be used in the sale 
or distribution of merchandise to the public by means of a game of 
chance, gift, enterprise, or lottery scheme.” 

From the findings of fact of the Federal Trade rath Baas it ap- 
pears that petitioners, a Chicago firm long engaged in the business, 
are among the world’s largest manufacturers of punch boards and 
push cards. They manufacture some 5,000 different types of the one 
and about 3,000 different kinds of the other. . Their annual sales ag- 
gregate more than 2.900.000 of such deviees, which are sold to manu- 
facturers of various other articles of merchandise and to both whole- 
sale and retail dealers in other merchandise. The Commission found 
that, in the course and conduct of their business, petitioners caused 
their manufactured devices, when sold, to be transported from their 
place of business in Illinois to purchasers in various other states of 
the Union; and that they maintain “a course of trade in their punch 
boards and push cards in commerce among and between the various 
states of the United States.” , 

The Commission found specifically that, among the various types 
of punch boards and push cards her ines ed and sold by petitioners, 
many are designed for use by retail dealers in the sale and.distribution 
of merchandise to the public “by means of a game of chanée, gift enter- 
prise or lottery scheme.” 

In its findings, the Commission describes the punch boards and 
push ecards, which vary in detail but all involve the same principle.’ 
Many of petitioner’s products are made to order to meet the require- 


2'The punch boards contain a certain number of holes in which are placed slips of paper 
bearing different numbers or legends. These slips of paper are effectively concealed from 
view. Persons desiring to “play” the board pay to the operator thereof a designated sum, 
and thus become entitled to punch the board and to remoye therefrom one of the slips of 
paper. Certain specified numbers or legends on the slips entitle purchasers to designated 
articles of merchandise without additional cost. Purchasers who do not punch a lucky 
or winning number receive nothing for their money other than the privilege of playing the 
board, or in some cases merchandise which is of much less value than that which would be 
received if lucky numbers were punched. The articles of merchandise are thus distributed 
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ments of the particular purchaser. In numerous instances, manufac- 
turers and wholesale dealers, who purchase the punch boards and push 
cards from petitioners, make up assortments consisting of a board or 
card and a quantity of merchandise, and sell the complete assortment 
to a retail dealer. 

The Commisison found, further, that retail dealers used peti- 
tioners’ devices in the sale and distribution of merchandise to the 
public and that the boards and cards of petitioners are designed and 


sold for that [76] specific purpose, as evidenced, not only from the. 


make-up of the boards and cards, but also from statements contained 
in the catalogues advertising petitioners’ devices. Advertising state- 
ments of the petitioners quoted by the Commission in its findings are 
set out in a footnote.® 


to the public wholly by lot or chance. On some of the boards, the amount to be paid for the 
privilege of making the punch is also determined by chance. 

The push cards are operated in substantially the same manner except that instead of 
having holes, the cards usually have perforated discs which contain the numbers or legends. 
As in the case of the boards, the numbers or legends are effectively concealed from the 
purchaser of the chance until after the punch has been made and the discs separated from 
the card. The punch boards range in size from fifty holes to ten thousand holes, while the 
push cards usually are much smaller, ranging in size from ten discs to one hundred discs. 

Many of the boards and cards bear picturizations and descriptions of certain articles of 
merchandise, such as candy, cigarettes, etc., as well as instructions which explain the oper- 
ation of the device and the prizes to be awarded to those obtaining lucky numbers. Others 
have no pictures or instructions thereon but have blank spaces in which the purchaser of 
the device may insert his own instructions and a statement of the merchandise to be 
awarded as prizes. Some of the punch boards are known as “‘cut-out”’ boards, which means 
that the board contains a large hole or depression in which may be exhibited a sample of 
the merchandise offered by the dealer. 

3“A Kew Points Worth Knowing. * * * 

Huge Candy Sales 

Last year over $30,000,000 worth of Candy was sold by means of Sales Boards. Over 
half of all the box candy sold in the United States was sold in this manner and over 75% of 
all Candy Manufacturers and Jobbers used Brewer Boards and Cards to build up their 
volume. 

Tobacco Industry Reaps Profits 

The same is true of the Tobacco Industry. Millions of Dollars worth of cigars and 
cigarettes were sold by the use of Brewer Boards and Cards. The Candy and Tobacco in- 
dustries were not the only ones to reap extra profits. Hundreds of other items were sold 
in this same manner and with like success. 

Eliminate Slack Seasons 

Brewer Boards have a year round appeal to every class of trade and give quick turn- 
over—and quick turnover means added Profits. There are no slack seasons when Brewer 
Boards are used. 

Live Retailers Use Boards 

Thousands of people in every community enjoy punching Boards. The “up to the min- 
ute” retailer, realizing this, uses them to bring customers to his store. They build up his 
sales volume and boost his profits. 

Board Sales Bring Other Sales 

Compare two stores—one using Brewer Boards and one not using them—other factors 
being equal the one with Brewer Boards invariably has the largest group of regular custo- 
mers. There is a certain thrill to punching boards and the public will favor the store 
using them. Records show that the average customer who spends 25c to 50c will spend 
twice this amount when the storekeeper uses Brewer Boards—and in addition to this the 
customer usually makes other purchases while in the store. 

Are You Getting Your Share? 

Thousands of merchants are increasing their sales in this manner. Are you getting your 
share of this business?” 
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The Commission found that petitioners thus supply and place in 
the hands of retail dealers, either directly or indirectly, the means of 
conducting lotteries or games of chance in the sale of merchandise to 
the general public: “a practice which is in contravention of an estab- 
lished public policy of the Government of the United States”; and 
that, through the supplying of such means, petitioners knowingly and 
purposely assist and participate in the violation of this public policy. 

In its findings, the Commission asserted that many retail dealers 
do not make use of lotteries or games of chance in the sale or dis- 
tribution of merchandise, and that many manufacturers of and whole- 
sale dealers in merchandise do not supply to their retailers the means 
of conducting lotteries. In consequence of the popular appeal of 
games of chance, much trade is diverted from these dealers, manufac- 
turers and wholesalers, to competitors who do not supply such lotteries 
or games of chance. 

The final finding of the Federal Trade Commission stated: “The 
practice of respondents [petitioners here] in selling and distributing 
their lottery devices thus serves to place in the hands of others means 
and instrumentalities whereby they are enabled to use unfair methods 
of competition and thereby unfairly to divert substantial trade to 
themselves from those who do not use such methods.” 

The Commission concluded: “The acts and practices of the re- 
spondents as herein found are all to the prejudice of the public and 
constitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act.” 

In our view, all the findings of fact of the Federal Trade Commis- 
sion are supported by evidence, disclosed in the record. The Federal 
Trade Commission Act distinctly provides that the findings of the 
Commission as to the facts, if supported by evidence, shall be con- 
elusive. [52 Stat. 111, 15 U. S. C. A., Sec. 45.] Accordingly, the 
findings of the Commission must be and are accepted here. The Act 
declares unlawful “unfair methods of competition in commerce, and 
unfair or deceptive acts or practices in commerce.” The word “com- 
merce” means of course, “interstate commerce.” By the terms of the 
Act, the Com [77] mission is vested with the power to issue, cease and 
desist orders from the use of methods of competition, or acts, or 
practices, condemned by the Act. 

The petitioners contend that the Federal Trade Commission lacks 
jurisdiction to issue a cease and desist order, forbidding them to sell 
and distribute punch boards and push cards or other lottery devices in 
interstate commerce, inasmuch as they sell only to those independently 
engaged in the sale of merchandise to the public and have no interest in 
or connection with such independent sale or distribution of merchan- 
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dige, or in the trade affected by such sales. From the foregoing analy- 
sis of the Commission’s findings, however, it seems that the petitioners 
are not as independent of those to whom they sell and ship their prod- 
ucts in interstate commerce as they would make it appear. With delib- 
erate intent, using channels of interstate commerce, they put into the 
hands of others, including manufacturers and wholesale and retail 
dealers, the means of using “unfair methods of competition” and 
“unfair or deceptive acts or practices.” Manufacturers and whole- 
sale dealers who purchase their made-to-order punch boards and push 
cards frequently make up complete assortments of merchandise and 
boards or cards, which find their way into interstate commerce. 

For the reasons hereinafter appearing, we have reached the con- 
clusion that, in thus aiding and abetting, inducing and procuring man- 
ufacturers and wholesale and retail dealers in merchandise to use un- 
fair or deceptive acts or practices and unfair methods of competition, 
Charles A. Brewer and Son, though manufacturing no merchandise 
except the lottery devices which they ship in interstate commerce, fall 
within the restraining power of the, Federal Trade Commission as 
vested by the Federal Trade Commission Act. [52 Stat. 111. | 
_.The Supreme Court, in Federal Trade Commission v. Winsted 


Hosiery Company, 258 U. S. 483, 494 [4 F. T. C. 610; 1S. & D. 198], ° 


thus spoke, through Mr. Justice Brandeis: “The honest manufacturer’s 
business may suffer, not merely through a competitor’s deceiving his 
direct customer, the retailer, but also through the competitor’s putting 
into the hands of the retailer an unlawful instrument, which enables 
the retailer to increase his own sales of the dishonest goods, thereby 
lessening the market for the honest product. That a person is a 
wrongdoer who so furnishes another with the means of consummating 
a fraud has long been a part of the law of unfair competition.” 
[Italics supplied.] The Supreme Court cited the opinion of Judge 
Denison of this court in Coca Cola Co, v. Gay-Ola Co., 200 Fed. 720 
(C. C. A. 6), a landmark case in the development of the law of unfair 
competition. See also Chicago Silk Co. v. Federal Trade Commission, 
90 F. (2d) 689, 691 (C. C. A. 7) [25 F. T. ©. 1692;2 S. & D. 410]; 
Deer v. Federal Trade Commission, 152 F. (2d) 65 (C. C. A. 2) [41 
F. T. C. 459]. 

In Federal Trade Commission v. Raladam Co., 283 U.S. 643, 648, 
649 [15 F, T. C. 598; 2S. & D. 116], upon which stress is laid by peti- 
tioners, the words “unfair methods of competition” were said to be- 
long to that class of phrases which do not admit of precise definition 
but the meaning and application of which must be arrived at by the 
gradual process of judicial inclusion and exclusion. It was considered 
ebvious that the word “competition” imports the existence of present 
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or potential competitors. There was no departure from the doctrine 
of the Winsted case. There was merely found lacking the existence of 
competition on the facts of the case. 

In the second Raladam case, Mr. Justice Black said: “One of the ob- 
jects of the Act creating the Federal Trade Commission was to prevent 
potential injury by stopping unfair methods of competition in their 
incipiency.” Federal Trade Commission v. Raladam Co., 316 U. S. 
149, 152 [34 F. T. C. 1843;3.&D. 474]. The practices of which com- 
plaint was made in both the first and the second Raladam cases, how- 
ever, were prior to the March 21, 1938, amendment of the Federal 
Trade Commission Act, which added the words “unfair or deceptive 
acts or practices In commerce” to the former phrase “unfair methods 
of competition in commerce.” This makes it now unnecessary that 
effect on competition be shown. For discussion of the effect of this 
amendment, see Pep Boys—Manny, Moe [78] & Jack, Inc. v. Federal 
Trade Commission, 122 ¥. (2d) 158,161 (C.C. A. 3) [83 F. T. C. 1807; 
38. & D. 401]; Scientific Mfg. Co. v. Federal Trade Commission, 124 
F. (2d) 640, 643 (C. C. A. 3) [34 F. T. C, 1793; 3 8S. & D430]. 

The opinion of Mr. Justice Stone, later Chief Justice, in Federal 
Trade Commission v. R. F. Keppel & Bro., Ine., 291 U.S. 304 [18 
F. T. C. 684; 2S. & D. 259], has important bearing in the instant case; 
for, there, a cease and desist order of the Federal Trade Commission 
was upheld upon a showing that a manufacturer sold and distributed 
in interstate commerce candy in a certain type package, in assortments, 
so arranged and offered for sale as to avail of the element of chance as 
an inducement to the retail purchaser. It was declared (p. 313) that: 
“Without inquiring whether, as respondent contends, the criminal 
statutes imposing penalties on gambling, lotteries and the like, fail 
to reach this particular package in most or any of the States, it is 
clear that the practice is of the sort which the common law and crimi- 
nal statutes have long deemed contrary to public policy.” 

As early as 1879 the Supreme Court, in a memorable opinion by 
Chief Justice Waite in which the Dartmouth College case [4 Wheat. 
518] was differentiated, held that a legislative grant of a charter to 
a lottery company for twenty-five years was, in legal effect, nothing 
more than a license to enjoy the privilege conferred for the time, 
subject to future legislative or constitutional control or withdrawal. 
[Italics supplied.] It was emphatically asserted that no legislature, 
or even the people themselves, can bargain away the public health 
or the public morals. Stone v. Mississippi, 101 U. S. 814, 819. 

Thus, it is established beyond controversy that the Federal Trade 
Commission stands upon solid ground in declaring the sale of mer- 
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chandise by lottery methods as in contravention of the public policy 
of the United States. 

As was pointed out in Maltz v. Saw, 184 F. (2d) 2,4, (C.C. A. 7), 
though neither the manufacture nor sale of gambling devices may be 
specifically prohibited by federal statute, the use of such devices has 
met with uniform condemnation in the courts of the United States 
in proceedings where the Federal Trade Commission has sought to 
prevent their use as violative of the Federal Trade Commission Act. 

The Seventh Circuit Court of Appeals has made valuable contri- 
bution to the subject matter of merchandising through lottery devices; 
and we are in accord with the rationale of that court’s decisions in the 
cases cited below: Chicago Silk Co. v. Federal Trade Commission, 
90 F. (2d) 689, supra [25 F. 'T. ©. 1692; 2 S. & D. 410]; Kritzih v. 
Federal Trade Commission, 125 F. (2d) 351 [34 F. T. C. 1808;3 5. & D. 
444]; Koolish v. Federal Trade Commission, 129 F (2d) 64 [384 F. T. C. 
1863; 38. & D. 492]; Wolf v. Federal Trade Commission, 135 F. (2d) 
564 [36 F. T. C. 1185; 3 S. & D. 564]; Jaffe v. Federal Trade Com- 
mission, 139 F. (2d) 112 [387 F. T. C. 816; 3S. & D. 610]; Modernistic 
Candies v. Federal Trade Commission, 145 F. (2d) 454 [39 F. T. C. 
709]. In all these cases the orders of the Federal Trade Commission, 

requiring the respondents to cease and desist from the lottery practices 

in merchandising, were affirmed. In the last-cited case the court said: 
“It is clear that the Federal Trade Commission has the power to 
eradicate merchandising by gambling in interstate commerce. We 
think the Commission also has the power to prohibit the distribution 
in interstate commerce of devices intended to aid and encourage mer- 
chandising by gambling. The gamblers and those who deliberately 
and designedly aid and abet them are both engaged in practices con- 
trary to public policy. Merchandising by gambling should not be 
divided into insulated acts, which appear innocent when examined 
separately. This unfair practice should be viewed as a whole. If 
the Federal Trade Commission is to police merchandising by gam- 
bling, it must police those who designedly and deliberately aid and 
abet this practice. We think the Commission has such power.” 

In Ostler Candy Co. v. Federal Trade Commission, 106 F. (2d) 962, 
965 (C. C. A. 10) [29 F. T. C. 1584; 3 S. & D. 139], the Circuit Court 
of Appeals declined to set aside cease and desist orders where the 
Federal Trade Commission had found on [79] substantial evidence 
that the sale and distribution of “chance candy” in interstate com- 
merce, and its sale at retail, come into competition with the sale and 
distribution of “straight candy”; that trade and volume are diverted 
from business enterprises not using such methods; and that prejudice 
to the public ensues. 
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Federal Trade Commission v. F. A. Martoccio Co., 87 F. (2d) 561, 
564 [24 F. T. C. 1608; 2S. & D. 381], is a well-reasoned case from the 
Eighth Circuit, upholding an order of the Federal Trade Commission 
against the use of punch boards or push cards in merchandising candy 
in interstate commerce. The opinion recognizes the principle of the 
Winsted Hosiery Company case, supra, that wrongfully furnishing 
another with the the means of consummating a fraud is an established 
part of the law of unfair competition. 

The Court of Appeals for the Second Circuit affirmed an order of 
the Federal Trade Commission, restraining the use of bingo para- 
phernalia in aid of the sale of merchandise in violation of Section 5 of 
the Federal Trade Commission Act. Deer v. Federal Trade Com- 
mission, 152 F. (2d) 65, supra [41 F. T. C. 459]. See also Parke, 
Austin & Lipscomb v. Federal Trade Commission, 142 F. (2d) 487, 
441 [38 F. T. C. 881]. The reasoning of the court in these two cases 
is in line with that of the authorities which have been cited from 
other circuits. 

The opinion in Scientific Manufacturing Co. v. Federal Trade Com- 
mission, 124 F. (2d) 640 (C.C. A.3) [34 F. T. C. 1793; 3S. & D. 430], 
apparently conflicts with that in Modernistic Candies, Inc. v. Federal 
Trade Commission, supra, with which we find ourselves in accord. 
The Scientific case may perhaps be differentiated on the fact that, in 
selling pamphlets derogatory of aluminum cooking utensils, the peti- 
tioner in that case did not deal in devices but “dealt,” as stated by 
the court, “in opinions and no more.” In Perma-Maid Co. v. Federal 
Trade Commission, 121 F. (2d) 282 [83 F. T. C. 1803; 3S. & D. 397], 
no warrant was found by our court for setting aside the cease and 
desist order issued by the Federal Trade Commission, where salesmen, 
according to the findings of the Commission, had made false represen- 
tations as to aluminum utensils. 

The main reliance of petitioners is upon the opinion of the Supreme 
Court in Federal Trade Commission v. Bunte Brothers, Inc., 312 U.S. 
349 [32 F. T. C. 1848; 3S. & D. 337]. It was there held that the Fed- 
eral Trade Commission is without authority under Section 5 of the Act 
to prevent an Illinois candy manufacturer from selling wholly within 
that State candy in “break and take” packages, making the amount 
the purchaser receives dependent upon chance. In the concluding 
paragraph, the writer of the majority opinion said it was merely held 
that to read “unfair methods of competition in [interstate] commerce” 
as though it meant “unfair methods of competition in any way affect- 
ing interstate commerce,” requires, in view of all the relevant con- 
siderations, much clearer manifestation of intention than Congress 
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has furnished. The case is plainly distinguishable from that at bar, 
in that, in the Bunte Brothers case, the sale of the petitioner’s products 
was entirely within the State of Illinois. Here, the petitioners ship 


in interstate commerce throughout the United States their manu- 


factured lottery devices. 

_ We find no merit in the argument of the petitioners that there is a 
fatal variance between the allegations of the complaint and the find- 
ings of fact by the Commission. Considering the complaint in en- 
tirety, the findings are not sufficiently broadened to expand illegiti- 
mately inhibition of the methods, acts, and practices of which com- 
plaint is made. 

The other contentions of petitioners are deemed of insufficient con- 
sequence to require discussion. , 

The petition to review is dismissed, the order of the Commission is 
affirmed, and the petitioners are commanded forthwith to obey the 
terms of the Commission’s order. 

Norre.—Order of the Court, entered on December 5, 1946, was as 
follows: wn 

On petition to review and set aside an order of the Federal Trade 
Commission. 

This cause came on to be heard on the transcript of the record from 
the Federal Trade Commission, and the briefs, and was argued by 
counsel. 

On Consideration Whereof, Lt is now here ordered, adjudged and 
decreed by this Court that the petition to review be dismissed, the 
order of the Commission is affirmed, and the petitioners are com- 
manded forthwith to obey the terms of the Commission’s order. 


core 


PARKER PEN CO vy, FEDERAL TRADE COMMISSION? 
No. 8856—F. T. C. Dock. 4338 


(Circuit Court of Appeals, Seventh Circuit. Dec. 17,1946) . 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF Com MISSION—IF SUPPORTED 
BY EvIDENCH 


Findings of fact by Federal Trade Commission are conclusive if eapnotted 
by evidence. 


* Reported in 159 F, (2d) 509. For case before Commission, see 40 F. T. C, 547 
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MeErHops, ACTS AND PRACTICES—ADVERTISING FALSELY OR MISLEADINGLY—GUAR- 
ANTEES—LIMITATIONS—NOTICE OF—ADEQUACY 


Advertisement stating, near picture of large blue diamond and in sizeable 
type and in distinctive coloration that “blue diamond” fountain pen was 
“guaranteed for life,” and further stating some distance away in smaller type 
next to small blue diamond that guarantee was limited to payment of 35-cent 
service charge, was deceptive, and limitation on guarantee should appear in 
advertisement close to words “guaranteed for life’ and in same size print. 


METHODS, ACTS AND PRACTICES—ADVERTISING FALSELY OR MISLEADINGLY—MEASURE 
OF PROTECTION REQUIRED—AS EMBRACING CASUAL AND NEGLIGENT, AS WELL AS 
VIGILANT AND More DISceRNING 


In protecting public against deceptive advertising, Federal Trade Commis- 
sion must protect casual or negiigent. reader as well as vigilant and more 
intelligent and discerning public. 

GUARANTEES—PERFORMANCE—WHETHER NEED FOR FURTHER CONSIDERATION FOR 
SATISFACTORY 

A guarantee of satisfactory performance of article sold need not be 

supported by a further consideration. 
GUARANTEES—PERFORMANCE—IN GENERAL 

A “guarantee” of satisfactory performance of articles sold is suggestive 
of a contract and carries a meaning somewhat akin to warranty or repre- 
sentation. | 

MerHods, ACTS AND PRACTICES—ADVERTISING FALSELY OR MISLEADINGLY—GUAR- 
ANTEES—LIMITATIONS—IF DECEPTIVE WorDsS Nor USED 

Parties are free to make their contracts and unless deceptive words are 
used they may advertise their goods and define the limits of their guarantee 
liability. 

MetHops, Acts AND PracticeEsS—MISREPRESENTATION—GUARANTEES—LiMITA- 
TIONS—RESTRICTION OF LIFETIME, BY FIXED PRICE QUALIFICATION FOR NECESSARY 
REPAIRS 


A life guarantee of fountain pen can be limited or restricted by a statement 
of,a fixed price for necessary repairs during life of buyer. 


(The syllabus, with substituted captions, is taken from 159 F’. (2d) 509) 


On petition for review of order of the Commission, order modified. 
Mr. Ivan D. Teft, Mr. P. J. E. Wood and Mr. O. A. Oestreich, all 


of Janesville, Wis., for petitioner. 
Mr. Wm. T. Kelley, Chief Counsel, Mr. Donovan Divet, Special 
Attorney, and Mr. Walter B. Wooden, all of Washington, D. C., for 


respondent. 


Before Evans and Masor, Circuit Judges, and Baurzsix, District 


Judge. 
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Evans, Circuit Judge: Phe 
We quote from the order of the Federal Trade Commission here 


presented for review: 


It is Ordered that the respondent, the Parker Pen Co., a corporation, and its 
officers, agents, representatives, and em[510]ployees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
and distribution of respondent’s fountain pens in commerce * * * do 
forthwith cease and desist from— 

Using the words “guaranteed for life,” “life guaranteed,” “ouaranteed life con- 
tract,” “life contract guarantee,” or any word or words of similar import, alone 
or in conjunction with any other word or words, to designate, describe, 
or refer to respondent’s pens, or otherwise representing, directly or by implica- 
tion, that such pens are unconditionally guaranteed for life, unless respondent 
does in fact make, without expense to the owner, any repairs or replacement of 
parts which may be necessitated during the life of the owner by any cause other 
than willful damage or abuse. 

Representing, directly or by implication, that respondent’s pens are uncon- 
ditionally guaranteed for any designated period of time, unless respondent does 
in fact make, without expense to the owner, any repairs or replacement of parts 
which may be necessitated during such designated period by any cause other 
than willful damage or abuse. 

Nothing contained in this order, however, shall be construed as prohibiting 
respondent from representing truthfully that the service on its pens (as dis- 
tinguished from the pens themselves) is guaranteed for life or other designated 
period of time, even though a charge is imposed by respondent in connection with 
such servicing, provided the terms of such guarantee, including the amount of 
such charge, are clearly and conspicuously disclosed in immediate conjunction 
with such representation. 


The crux of the dispute is over the fact that respondent makes a 35- 
cent service charge each time a “lifetime guarantee” pen is brought in 
for repair. Because of this service charge, the Commission contends 
there is deception in respondent’s advertisements of “Lifetime 
guarantee” which deception is in violation of the statute, 15 U.S. C. A. 
Sec. 45 (a) which prohibits “deceptive acts or practices.” 

At the threshhold of our consideration of this appeal, we are con- 
fronted by the statutory edict (15 U. S. C. A. Sec. 45 (c)) which reads: 
“The findings of the Commission as to the facts, if supported by evi- 
dence, shall be conclusive.” Precedent sustains this statutory 
command.? 

°F. T. OC. v. Algoma Lumber Co., 291 U. 8. 67 [18 F. T. C. 669; 2 8. & D. 247]; F.T. ©. 
v. Standard Education Soc., 302 U. S. 112 (25 F. T. C. 1715; 2 S. & D. 429]; F. 7. O. v. 
Raladam Co., 316 U. S. 149 [34 F. T. C. 1848; 3 S. & D. 474] ; Siegel Co. v. F. T. O., decided 
by U. S. S. Ct., March 25, 1946 [42 F. T. C. 902]; Zenith Radio Oorp. v. F. T. C., 143 F. 
(2d) 29 [38 F. T. C. 903]; 4. P. W. Paper Co. v. F. T. C., 149 F. (24) 424 [40 F. T. C. 921]; 
U. 8. v. Willard Tablet Co., 141 F. (2d) 141 [38 FB. T. C..8631; Modern Marketing Service 
V. F. T. C., 149 F. (2d) 970°(40 F. T. C. 938]; Milk € Ice Cream Can Inst. v. F. T. 


O., 152 F. (2d) 478 [42 F. T. C. 867] ; U. 8. Malsters As F 
Soe ot sn. v. F. T. C., 152 F. (2d) 161 [41 


PARKER PEN C0. UV. FEDERAL TRADE COMMISSION 1193 


The evidence in this case consists of over a hundred exhibits, mostly 
copies of petitioner’s advertisements. The oral evidence was of little 
significance. The gist of the Commission’s proof lay in petitioner’s 
advertisements. 

We attempt a description of them so as to better evaluate the as- 
serted substantiality of the evidence to support the Commission’s 
finding. Over half of each advertisement was generally devoted to 
pictorial matter, of the pens themselves, and of their present or po- 
tential owners (such as graduates, brides, court reporters, etc.). On 
the picture of the pen is a tiny blue diamond, and adjacent to this 
picture is a relatively large blue diamond (sometimes half an inch in 
length). beneath which usually, or often, appears the phrase, 
“guaranteed for life by Parker’s blue diamond.” Or, the phrase, 
“guaranteed for life” was in sizable type, distinctive in coloration, or 
position, so that it was calculated to catch an eye’s fleeting perusal of 
the contents of the advertisement. Then, in a less prominent place in 
said advertisement, usually at the bottom of the page, and in smaller, 
light print there appeared this sentence, preceded by a small blue 
diamond : 

Pens marked with the Blue Diamond are guaranteed for the life of the owner 
against everything except loss or intentional damage, subject only to a charge 
of 35 cents for postage, insurance [511], and handling, provided complete pen is 
returned for service. 

The variations in the advertisements were, of course great, but 
throughout all of them, the Commission asserts it can be stated that 
emphasis was placed upon the guarantee, and negligible, insignificant, 
and remote attention paid to the condition attached to, or limiting, 
the guarantee, i. e., the payment of a 35-cent service charge. 

Petitioner calls attention to the fact that this service charge is often 
not at all commensurate with the repair charge; that the clerical cost 
connected with such repair is a substantial item. 

The charge is made irrespective of whether the pen is to be mailed to 
its owner or picked up by him at a branch office of petitioner. In other 
words, it is a flat rate charged at the time of each repair. (The charge 
had been lower but was evidently raised to 35 cents during the NRA 
period. ) 

After viewing all the advertisements we cannot say as a matter of 
law that the Commission was arbitrary in inferring that deception 
might occur to an inattentive reader of the advertisement, misleading 
him into the belief that purchase of such a pen would give him a life- 
time of satisfactory use, with no further expenditure required. 

Petitioner argues that the use of the blue diamond proximate to the 
guarantee phrase and then proximate to the limitation of guarantee 
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performs the equivalent function of an asertisk or similar symbol to 
attract the reader’s attention to important, related and limiting mat- 
ter. _While such a contention has plausibility, it loses some of its 
weight when it is pointed out that the blue diamond is in the nature of 
a trade-mark connoting petitioner’s product. A casual reader might 
well be excused from recognizing the peculiar dual function of peti- 
tioner’s blue diamond as not only a trade-mark, but an asterisk, calling 
his attention to an important limitation on petitioner’s guarantee ha- 
bility. 

The Commission’s function in protecting the public against decep- 
tive advertising has been stated in several cases,’ which we will not re- 
peat here. Their purport is that the Commission’s duty is to protect 
the casual, one might even say the negligent, reader, as well as the vigil- 
ant and more intelligent and discerning public. 

We have carefully searched the law of sales to discover the legal in- 
cidents of a “guarantee” (or warranty) to ascertain if such a promise 
or contract encompasses assurance of satisfactory performance with- 
out further incidental consideration. Aside from Cobb v. Truett, 11 
So. (2d) 120 (La.) the law seems silent. From such silence we deduce 
the inference that a guarantee per se negatives the idea of a further 
consideration. 

While studying these advertisements in trying to determine the 
possibility of their being deceptive, we were reminded of the analo- 
gous problem in the format of insurance policies, and from that anal- 
ogy we find support for the Commission’s findings. Many States now 
require that any limitation upon lability by the insurance company, 
theretofore stated in a policy, must be given equal prominence in the 
policy, so that the insured will not be misled by an initial and prominent 
statement of lability in the policy which liability is greatly whittled 
down in a subsequent, remote part of the policy, in fine, close type, 
not ordinarily read even by the intelligent and diligent insured.‘ 

We feel the Commission is, however, overmeticulous in denying 
the petitioner all right to use the phrase “life guarantee” or words of 
similar import, except on the condition that it make no further charge 
for repairs. 

A guarantee is suggestive of a contract and carries a meaning some- 
what akin to warranty or representation. Parties are free to make 


8 Progress Tailoring Co. v. F. T. O., 153 F. (2d) 108 [42 F. T. @. 882]; Dorfman v. 
Ff. T. 0., 141 F. (2d) 737 [39 F. T. C. 700] ; Charles of Ritz Corp. v. F. T. C., 143 F. (2d) 
676 [39 BF. T. C. 657] ; Siegel Oo. v. F. T. C., decided by U.S. S. Ct., March 25, 1946 [42 
F. T. C. 902]; Parke, Austin & Lipscomb v. F. T. C., 142 F. (2d) 437 [88 F. T. c. 881]; 
I. T. C. v. Standard Education Society, 302 U. S. 112 [25 F. T. @. 1715; 2S. & D, 429]; 
Aronberg v. F. T. O., 132 F. (2d) 165 [29 F. T. C. 1684;38.&D. 528]. 

* Couch, Cyclopedia of Insurance Law, sec. 76 and cases there cited. 
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their contracts and unless deceptive words are used they may [512] 
advertise their goods and define the limits of their guarantee liability. 

If a pen be guaranteed for life, for example, we see no valid reason 
why such guarantee should not be limited or restricted by a statement 
of a fixed price for necessary repairs. Ordinarily the word, guar- 
antee, or warrantee, is incomplete unless it is used in connection with 
other explanatory words. To say a pen or other subject is guaranteed 
is meaningless. What is the guarantee? The answer to this question 
gives meaning to the word, “guaranteed.” The same is true of the 
words, “guaranteed for life” or “life guarantee.” 

Here the petitioner, in the advertisements, guaranteed it would make 
repairs if needed, during the life of the buyer, at 35 cents for each 
repair. To such a guarantee there can be no valid cbjection. 

In the case before us, there was no evidence to show any deception 
occurred and none was claimed by respondent. While such evidence 
was not a necessary part of the respondent’s case, it might have raised 
a doubt as to the possibility of deception through the use of the ad- 
vertisement had there been a single instance of deception disclosed 
in all the extensive and long continued business of petitioner. © 

We conclude that the objection to petitioner’s advertisement is that 
the limiting words of the guarantee appear in small print, plus the 
further fact that the location of the limiting words is some distance 
from the words of the guarantee. 

In reaching our conclusion we are not unmindful of the fact that 
Congress made the Federal Trade Commission and not the court, the 
finder of the facts respecting the possibility of deception. 

The order of the Commission must be modified to permit petitioner 
to continue its advertisements provided it will place the words of limi- 
tation: 

Pens marked with the blue diamond are guaranteed for the life of the owner 
against everything except loss or intentional damage, subject only to a charge 
of 35 cents for postage, insurance and handling, provided complete pen is re- 
turned for service. 
close to the words, “life guarantee,” etc., and in print of the same size 
as the other regular printed matter in its advertisements. 

The parties should endeavor to agree and, if possible, stipulate as 
toterms. If parties are unable to agree upon terms of the order, either 
party may present its proposed order, giving notice to its adversary 
of its action. 

The order of the Commission is modified. 
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Nore.—Thereafter, to wit, on June 6, 1947, the Court entered its 


Fina Decree Moptrytne Orper TO CEASE AND DESIST AND ENFORCING 
Sarp Orper TO CEASE AND Desist AS Mopiriep 


The Parker Pen Co., petitioner herein, having filed in this Court on 
June 23, 1945, its petition to review and set aside a portion of the order 
to cease and desist issued against it on May 8, 1945, by the Federal 
Trade Commission, respondent, in a proceeding before the said re- 
spondent entitled “In the matter of the Parker Pen Co., a corporation,” 
and a copy of said petition having been served upon the respondent, 
and the respondent having thereafter certified and filed herein, as re- 
quired by the Federal Trade Commission Act, a transcript of the 
record in said proceeding; and the matter having been heard by this 
Court on briefs and oral argument; and this Court having thereafter 
fully considered the matter and having rendered its decision on De- 
cember 17, 1946, modifying said order to cease and desist; and, 

Pursuant to and in conformity with the direction of this court in its 
decision of December 17, 1946, the respondent and the petitioner hav- 
ing filed with this Court a stipulation dated the 22nd day of May 1947, 
agreeing that the order of the Federal Trade Commission should be 
modified to read as follows [omitting, here, the usual, purely formal 
preliminary and closing matter]: 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before a trial examiner of the Com- 
mission theretofore duly designated by it, report of the trial examiner 
upon the evidence and the exceptions to such report, briefs in support 
of and in opposition to the complaint, and oral argument; and the 
Commission having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the Federal Trade 
Commission Act; 

It is ordered that the respondent, The Parker Pen Company, a cor- 
poration, and its officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of respondent’s fountain pens 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Using the words “guaranteed for life,” “life guaranteed,” “guar- 
anteed life contract,” “life contract guaranty,” or any word or words 
of similar import, alone or in conjunction with any other word or 
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words, to designate, describe, or refer to respondent’s pens, or other- 
wise representing, directly or by implication, that such pens are un- 
conditionally guaranteed for life, unless respondent does in fact make, 
without expense to the owner, any repairs or replacement of parts 
which may be necessitated during the life of the owner or by any cause 
other than willful damage or abuse. 

2. Representing, directly or by implication, that respondent’s pens 
are unconditionally guaranteed for any designated period of time, 
unless respondent does in fact make, without expense to the owner, 
any repairs or replacement of parts which may be necessitated during 
such designated period by any cause other than wilful damage or 
abuse. 

3. Representing, directly or by implication, that respondent’s pens 
contain fourteen less parts than other self-filling fountain pens; or 
that respondent’s pens contain any smaller number of parts than other 
pens, when such is not the fact. 

4. Representing, directly or by implication, that the points on re- 
spondent’s pens are “scratchproof.” 

5. Representing that its pens are guaranteed for life, or other des- 
ignated period of time, where a charge is imposed by respondent for 
servicing said pens or for parts, unless the terms of limitation of the 
guarantee as imposed by respondent from time to time, including the 
amount of any charge that may be made, are placed close to the words 
“ouaranteed for life,” “life guaranteed,” “guaranteed life contract,” 
“life contract guarantee,” or any word or words of similar import, and 
in print of the same size as the other regular printed matter in its 
advertisements. 

It is further ordered that the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 

Now, therefore, it is hereby ordered, adjudged, and decreed that the 
said order to cease and desist as modified and as set out hereinabove 
be, and it is hereby, affirmed and enforced, and petitioner is hereby 
commanded to obey said order to cease and desist and to comply 
herewith. 

And it is hereby further ordered, adjudged, and decreed that within 
three months after the entry of this decree, petitioner shall file with 
the Federal Trade Commission a report in writing setting forth in 
detail the manner and form in which it has complied with said order 
to cease and desist. 

Without prejudice to the right of the United States, as provided 
in section 5 (1) of the Federal Trade Commission Act, to prosecute 
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suits to recover civil penalties for violation of the aforesaid amended 
order to cease and desist hereby affirmed and enforced, and without. 
prejudice to the right of the Federal Trade Commission to institute 
and maintain contempt proceedings for violation of this decree, this 
Court retains jurisdiction of this cause to enter such further orders 
herein from time to time as may become necessary effectively to 
enforce compliance in every respect with this decree and to prevent 
evasion thereof. 


AMERICAN DRUG CORPORATION y. FEDERAL TRADE 
COMMISSION? 


No. 13064—F. T. C. Dock. 2170 
(Circuit Court of Appeals, Eighth Circuit. Jan. 27, 1947) 


Order in proceeding in question, in which (1) cease and desist order issued on 
November 21, 1934, 19 F. T. C. 486; (2) said cease and desist order—following 
notice to respondent (petitioner herein), filing of return by it to order to 
show cause, and oral argument in support of, and in opposition to, motion 
to dismiss—was set aside, and the complaint dismissed, without prejudice, 
by order of January 17, 1945, 40 F. T. C. 735; (3) respondent filed its petition 
for review of said order in the instant court, which the Commission moved 
to dismiss on the ground that (a) the court had no jurisdiction to review said 
order, and (bv) petitioner was not aggrieved thereby; and (4) the court, in 
an opinion and decision on June 8, 1945, 149 F. (2d) 608, 40 F. T. C. 930, 
sustained its jurisdiction, and held the second question dependent upon the 
merits and not open to it upon the motion to dismiss, which it accordingly 
denied ; 

Remanding the proceedings to the Commission, on latter’s motion, in order to 
rescind said vacating order of January 17, 1945, as below set out in court’s 
per curiam decision. 


On petition to review order of the Federal Trade Commission. 

Mr. William F. Fahey, of St. Louis, Mo., for petitioner. 

Mr. William T. Kelley, General Counsel, Federal Trade Commission; 
Mr. Walter B. Wooden, Associate General Counsel; and Mr. James 
W. Cassedy, Assistant General Counsel, all of Washington, D. C., for 
the Commission. 

Petition to review order of Federal Trade Commission dated Janu- 
ary 17, 1945, was filed in this Court and thereafter motion of respond- 
ent to dismiss said petition was denied by order of this Court dated 
June 8, 1945 (opinion reported in 149 F. (2d) 608). 


1 Not reported in Federal Reporter, 


a 
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And there is now submitted to the Court the motion of respondent 
to remand this proceeding to the Federal Trade Commission so as to 
enable the Commission to take such action as may be appropriate and 
necessary to rescind the Comimission’s order of January 17, 1945, 
which purported to set aside and vacate the order of the Commission 
to cease and desist dated November 21, 1934, and dismiss the complaint 
herein without prejudice, and to take such further action as may be 
proper, in accordance with the laws applicable thereto and the opinion 
announced herein on June 8, 1945. Notice of the motion was filed with 
acknowledgment of service and with notation thereon by counsel for 
petitioner that “the motion will not be opposed and may be taken as 
submitted by the Court.” 

The Court having considered the motion to remand, 

It is now here ordered that this proceeding be, and is accordingly, 
hereby remanded to the Federal Trade Commission to take such 
action as is appropriate and prayed for in the aforesaid motion. 

And it is further ordered by this Court that a certified copy of 
this order be forthwith transmitted to the Federal Trade Commission. 


Norr.—The original cease and desist order, following the Com- 
mission’s findings, as above set out, required respondent, in connection 
with the advertisement and sale in interstate commerce of its prepara- 
tion “sinasiptec,” to desist from representing in advertisements in 
newspapers, magazines, etc. that said preparation will cure, prevent 
or relieve sinus trouble, except to the extent that inflammation and 
swelling might be relieved through the use thereof, as in said order 
specified or that said preparation had ever cured or prevented sinus 
trouble, or was an antiseptic. On February 25, 1947, following the 
proceedings above described, the Commission, by order captioned, 
“order vacating and setting aside order issued January 17, 1945, which 
vacated and set aside an order to cease and desist dated November 
21, 1934, and dismissed the complaint herein without prejudice to 
the right of the Commission to institute further proceedings,” vacated 
said order of January 17, 1945, as set forth infra in this volume at 
page 707. 
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KEASBEY & MATTISON CO. ET AL. v. FEDERAL TRADE 
COMMISSION * 


Nos. 9826-9829—F. T. C. Dock. 4618 
(Circuit Court of Appeals, Sixth Circuit, Feb. 17, 1947) 


CEASE AND Desist ORDERS—SCOPE AND EXTENT—-WHETHER IMPROVIDENT AS 
BroapeR THAN CoMPLAINT—CONCERT OF ACTION—PATENT LICENSES—NON- 
LICENSED MATERIALS : 


Where complaint averred that defendants manufactured and sold from 
80 to 90 percent of low-pressure asbestos pipe covering manufactured and 
sold in the United States and that defendants’ price-fixing conspiracy covered 
materials licensed under patent as well as nonlicensed materials including 
solid brass, zine, ete., Federal Trade Commission’s cease and desist order 
was not too broad on theory that complaint charged conspiracy only as to 
materials embodying invention, flexible range boiler jackets and 
accessories. 


CEASE AND DESIST ORDERS—SCOPE AND HEXTENT—-WHETHER IMPROVIDMENT AS 
Broaper THAN COMPLAINT—CONCERT OF ACTION—PATENT LICENSES—NON- 
LIcENSED MATERIALS—THAT Worp “NON-LICENSED”’ SUBSTITUTED IN AMENDED 
COMPLAINT FOR WorD ‘‘UNLICENSED” IN ORIGINAL 


[941] The Federal Trade Commission in substituting for the word “un- 
licensed” in complaint, the word “nonlicensed” did not indicate intention to 
limit charge of restraint of trade in unpatented materials to designated 
items, notwithstanding dictionary distinction between prefix “un” and pre- 
fix “non”, latter being a more negative term than the former, since for pur- 
poses of case “unlicensed” and “nonlicensed’” had equivalent meanings, 
namely, that articles which they described were not licensed. 


MetuHops, ACTS AND PRACTICES—CONCERT OF ACTION—PRICE FIxINe, CONDITIONS 
oF SALE, AND CUSTOMER CLASSIFICATION 


The practices of fixing prices at which, and conditions under which prod- 
ucts were to be sold, and requiring uniform classification of customers for 
pricing purposes, etc., if proven, constituted “unfair method of competition” 
within Federal Trade Commission Act. 


METHODS, ACTS AND PRACTICES—DETERMINATION OF UNLAWFUL—IF SHERMAN AOT 
VIOLATED ALSO—AS EVINCING RELEVANT PuBLIC PoLicy 
That practices which constitute unfair methods of competition within 
Federal Trade Commission Act also constituted violation of Sherman Act 
did not deprive Federal Trade Commission of jurisdiction, since the public 
policy evinced in Sherman Act must be considered in determining what are 
unfair methods of competition under Federal Trade Commission Act. 


PROCEDURE AND PROCEEDINGS BEFORE COMMISSION—EINDINGS OF FACT—DETERMI- 
NATION, WEIGHT AND INFERENCES 
Under Federal Trade Commission Act, the determination of facts, weight 
to be attributed to facts proven and inferences to be drawn from them are 
for Federal Trade Commission. 


1 Reported in 159 F. (2d) 940. For case before Commission, see 38 F. T. C. 342. 
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CEASE AND DESIST ORDERS—METHOpS, Acts, AND PRACTICES—CONCERT OF ACTION— 
Prick FIxXINe METHODS AND SysTemMs—PatTenT LICENSING AND UNPATENTED 
MAreRiALS—THat ESTABLISHED PRICE Lists, UntrormM ZoNES, CUSTOMER 
CLASSIFICATION, Htc., HABITUALLY USED 

Evidence including showing of habitual use of established price list, uni- 
form zones, Classification of customers, and other methods of stabilizing in- 
dustry, sustained finding of a conspiracy to fix and stabilize prices and to 
restrict competition as to patented and unpatented materials in the asbestos 
industry, warranting a cease and desist order. 


CEASE AND DESIST ORDERS—METHODS, ACTS, AND PRACTICES—CONCERT OF ACTION— 
PrRicE FIxINec METHODS AND SYSTEMS—PATENT LICENSING AND UNPATENTED: 
MATERIALS—iIF PATENT Prices UNDERCUT BY Prices or UNPATENTED MATERIALS— 
WHETHER DEFENDANT MANUFACTURERS THEREBY RELIEVED OF LIABILITY 

That there was competition in unpatented materials resulting in under- 
cutting of prices of patented materials did not relieve manufacturers of 
liability for their acts which constituted violation of Federal Trade Com- 
mission Act, since it is the combination or conspiracy in restraint of trade 
or commerce which the act prohibits whether the concerted activity be 
abortive or successful. 


MeEtTHOpS, ACTS, AND PRACTICES—DETERMINATION OF UNLAWFUL—IF FRUITION OF 
PROJECTS CHARGED AND PROVED, NEVER ATTAINED 
That projects charged and proved never came to fruition is immaterial 
in determining violation of Federal Trade Commission Act, since it is the 
object of the act to reach, in their incipiency, combinations which could lead 
to undesirable trade restraints. 


CEASE AND DESIST ORDERS—METHODS, ACTS, AND PRACTICES—IF ABANDONMENT 
Prior ro ACTION—WHETHER ISSUER, ERROR 

Issuance by Federal Trade Commission of cease and desist order was not 
error, notwithstanding licenses under patent were canceled by all but one 
of offending parties prior to institution of the action, since Commission is 
invested with a wide discretion in determining whether practices forbidden 
will be resumed. 

CEASE AND DESIST ORDERS—Scope AND EXTENT—RESPONDENTS JOINED—CONCERT 
OF ACTION—PRICE FIXING METHODS AND SYSTEMS—PATENT LICENSING AND 
UNPATENTED MATERIALS—IF CERTAIN RESPONDENT, LICENSEE FOR A TIME, ABSENT 
EVIDENCE OF COOPERATION IN RESTRAINT OF TRADE, ETO, 

Where sole testimony implicating a foreign corporation with conspiracy to. 
violate [942] Federal Trade Commission Act was fact that corporation was. 
for some period a licensee in which capacity presumably it received com- 
munications sent to all licensees regarding prices, etc., and there was no evi- 
dence of cooperation or combination in restraint of trade or of any sale by 
such corporation of unpatented materials at licensed prices, nor of assistance 
towards securing ends of combination, cease and desist order as to such 
corporation would be reversed. 


(The syllabus, with substituted captions, is taken from 159 F’. (2d) 940) 


On petitions to review a decision of the Commission, order to cease 
and desist affirmed in part and reversed in part. 
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Mr. Philip L. Letdy, of Philadelphia, Pa. (Messrs. John J. Kelly, 
John J. Kelly, Jr., and George Gilman Kelly, all of Chicago, TiL., on 
the brief), for petitioner Standard Asbestos Mfg. Co. ; 

Messrs. John Sailer and Philip L. Leidy, both of Philadelphia, 
Pa. (Pepper, Bodine & Stokes, of Philadelphia, Pa., and Daft, Stet- 
tinius & Hollister, of Cincinnati, Ohio, of counsel), for petitioner 
Keasbey & Mattison Co. 

Messrs. Albert L. Wolfe and Cyrus B. Austin, both of New York 
City, Messrs. Moses Lasky, Herman Phleger, and Theodore R. Meyer, 
all of San Francisco, Calif., and Mr. Richard D. Daniels, of Washing- 
ton, D. OC. (Mr. Guy George Gabrielson and Cadwalader, Wickersham 
& Taft, all of New York City, on the brief; Messrs. Albert L. Wolfe, 
F. Sims McGrath, and Cyrus B. Austin, all of New York City, and 
Taft, Stettinius & Hollister, of Cincinnati, Ohio, of counsel) , for other 
petitioners. 

Messrs. W. T. Kelley, Walter B. Wooden and Floyd O. Collis, all 
of Washington, D. C., for respondent. 

Before Hicks, ALLEN and Martin, Circuit Judges. 


ALLEN, Circuit Judge: 

The petitioner corporations, which compete with each other in the 
manufacture, processing, sale, and interstate distribution of insulating 
materials and insulating articles fabricated therefrom, were charged 
with entering into an agreement with each other and petitioner Donald 
Tulloch, Jr., prior to and during the year 1934, for the purpose and 
intent and with the effect of substantially restricting and eliminating 
competition in price and otherwise in the sale and distribution of 
insulating material and products, including asbestos paper, plain and 
corrugated asbestos roll board, wool felt and sponge felt paper, pipe 
coverings, boiler jackets, sheets and blocks. Petitioners were found 
to have violated § 5 of the Federal Trade Commission Act, Title 15, 
U.S. C., §41 et seq., which declares unlawful [§ 45(a)] “unfair 
methods of competition in commerce * * *” and were ordered 
to cease and desist from the practices described in the findings. 

The case arises out of the following facts found by the Commission, 
and for the most part uncontradicted : 

On June 26, 1933, the members of the asbestos industry, including 
the petitioner corporations, acting under the National Industrial Re- 
covery Act, formulated a code and merchandising plan applicable to 
the sale of their insulating products. All of the petitioner corpora- 
tions were included in the Asbestos Paper and Allied Products Divi- 


* Petitioners’ names are abbreviated throughout this opinion, 
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sion of the Asbestos Industry. Petitioner Tulloch does not manu- 


- facture nor distribute the products involved, but had been connected 


with the industry since 1922, and was secretary-manager of the division 
under the code. The petitioners operated in accordance with the code, 


_ and the merchandising plan, from November 1, 1933, until May 27, 


1935. 

The merchandising plan covered all sales of pipe covering by mem- 
bers in all parts of the United States except a specified zone on the 
Pacific Coast. It established and [943], defined classes of buyers and 
required its members to submit the names of their customers to a 
merchandising committee of the division. It was the duty of the com- 
mittee to investigate the lists of customers submitted by the members 
and if the committee found such customers to be properly classified, 
they were added to what was known as a “Master” classified list which 
was to be available to the members of the division. There was a pro- 
vision for the addition to or deletion from such “Master” list by the 
code manager. 

Definitions were established in the merchandising plan for carload, 
mixed car, stopover car, and less-than-carload shipments with prohi- 
bitions against hiring the trucks of customers or renting trucks of 
customers or making allowances for trucking charges where the ma- 
terial was picked up at the factory or warehouse by customers’ trucks. 
Factory points, metropolitan areas and manufacturers’ warehouses 
were defined and units of sale were established. Sales were required 
to be made at prices derived from one standard list price. Price dif- 
ferentials were fixed as between different thicknesses of covering and 
different types of construction, as between the different geographical 
zones, and as between the various classifications of purchasers. Price 
differentials were fixed for differences in weight of canvas used on pipe 
coverings or waterproof jackets and for various types of bands. Pro- 
cedures were established for many details in the handling of quotations 
and shipments as well as the treatment of different classes of customers 
following an advance or decline in price. The method of determining 
warehouse prices was specified. The terms of payment, including cash 
discounts to different classes of buyers, were fixed. Important fea- 
tures of contracts were standardized. Consignment of stocks and the 
selling of sub-standard materials below the normal selling schedule 
of the manufacturer were prohibited. Territorial zones were defined 
for the purpose of determining freight allowances and similarly de- 
tailed schedules applied to other products. 

Following the decision of the Supreme Court in A. L. A. Schechter 
Poultry Corp. v. United States, 295 U. 8. 495 (May 27, 1935), which 
declared vital provisions of the National Industrial Recovery Act un- 
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constitutional, certain of the petitioners assisted in preparing a vol- 
untary agreement to continue many features of the code, including 
the filing of prices and adherence to the prices and terms filed. The 
agreement was not approved by the Government and never became 
operative. 

Petitioners, Johns-Manville, Norristown, Carey, Keasbey & Matti- 
son, and Empire filed price schedules with petitioner Tulloch under 
the N. R. A. code, and as manager he distributed them for the Asbestos 
Paper Division to other manufacturers. Asa result of the price filing, 
prices tended to become uniform, for each company set its prices to 
meet the published price. 

Since September, 1931, an application for patent had been pending 
upon the process of manufacturing water-repellent and shrink-proof 
asbestos paper and asbestos pipe covering. Johns-Manville had done 
the experimental research and development of this patent, and ex- 
pended about $20,000 upon it. The patent, No. 1,972,500 (herein- 
after called the Toohey patent), issued September 4, 1934 to Earl L. 
Williams and Edward Toohey, was assigned to Johns-Manville, which 
gave an exclusive license to Tulloch on September 11, 1935. The 
license gave Tulloch the exclusive right to sub-license others, and re- 
quired payment by him of $1,250 a year to Johns-Manville. He im- 
mediately gave a non-exclusive sub-license to Johns-Manville, and 
then proceeded to sub-license the respondents below, including all of 
the petitioners in this court. 

The essential feature of the Toohey patent is that it covers an insulat- 
ing product into which a wax sizer composed of paraffin and other 
ingredients has been beaten, rendering it water-repellent and shrink- 
proof. The invention solved an industry problem and created a supe- 
rior product. However, it is agreed that the various products in- 
volved in this case which after the license were manufactured under 
the Toohey patent, prior to Toohey were manufactured without the 
use of the sizer, and after the [944] issuance of the patent could be, 
and often were, manufactured without using the sizer. While he was 
still manager of the Asbestos Paper and Allied Products Division 
under the N. R. A. Code, Tulloch had tried to interest members of 
the industry in entering into a licensing system and merchandising 
plan. He consulted with Johns-Manville and other petitioners as to 
the details of such an agreement, appointed an advisory committee 
with representatives of Johns-Manville, Carey, Ruberoid, Norristown, 
and Keasbey & Mattison, to consider a merchandising plan, and called 
meetings of various members of the industry to consider the matter 
months before Johns-Manville issued its exclusive license to him. 
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In connection with the license and sublicenses, a merchandising 
plan similar to that adopted under the N. R. A. code was formulated 
by Tulloch after consultation with the petitioners, and put into effect. 
While special conditions were attached to the sale of different licensed 
products, in substance the plan among other things, (a) fixed the price 
at which and the conditions under which the products were to be sold; 
(b) required uniform classification of customers for pricing purposes; 
(c) fixed differentials in prices between different classes of customers; 
(d) required contracts for the sale of such products to be uniform in 
substance; (e) zoned the country, or large parts thereof, into terri- 
torial zones for pricing purposes and required certain items of such 
products to be sold at delivered zone prices; (f) designated standards 
for the size and thickness of certain products and fixed the differential 
in prices between such products of different size and thickness; (g) 
provided for equalization of delivered prices through freight equali- 
zation on standard products and designation of certain specific cities 
from which freight should be figured in equalizing freight; (h) pro- 
vided for rigid enforcement of the provisions of the merchandising 
plan and price schedule and for the imposition of penalties for digres- 
sion; (i) required a uniform method of computing prices through 
the use of so-called “Manual of Unit Prices” for pipe covering and 
insulating blocks. 

All the licensees conformed to the requirements of the merchandis- 
ing plan. Changes were made from time to time in its provisions as 
to prices and terms of sale, after consideration by and consultation 
with the important members of the industry. The Commission found 
that the merchandising plan in general outline and in many details 
was simply a reestablishment with additions of the merchandising 
plan created by the petitioners and others under N. R. A. It found 
the principal differences to be largely a matter of degree rather than 
principle, and stated that the present plan substitutes direct price- 
fixing for price reporting, stops some loopholes for competition which 
existed in the N. R. A. plan, and provides some direct and effective 
means of enforcement. With reference to the combination and con- 
spiracy, it found that “The respondent sublicensees who did not par- 
ticipate in the organization of the licensing system could not have 
remained ignorant of the fact that the merchandising plan was being 
administered upon the basis of cooperation, agreement, and under- 
standing between and among the sublicensees and the licensor. The 
numerous communications from Mr. Tulloch to all his licensees alone 
make this plain, without reference to other negotiations and meet- 
ings.” Its final finding and conclusion was “that the license from 
Johns-Manville to Mr. Tulloch was granted and the patent-licensing 
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and merchandising plan heretofore described was est2blished as a part 
of and as a means of effectuating the combination and conspiracy 
entered into and maintained by the respondents herein in the manner 
aforesaid. It further finds that the capacity, tendency, and effect of 
said combination and conspiracy and the acts and practices performed 
thereunder and in connection therewith by said respondents as set 
out herein has been, and is, to lessen, restrain, and suppress competition 
in the sale and distribution of pipe covering and other insulating ma- 
terials as described herein in, among, and between the several States 
of the United States; to fix and maintain prices, terms, and conditions 
of sale for such materials and to deprive purchasers of such materials 
of benefits of competition in price; to collectively determine and estab- 
lish classifica [945] tions of customers for pricing purposes, and fix 
and determine price differentials as among such classes; to create sub- 
stantial uniformity in contracts of sale and in terms and conditions 
specified therein; to determine and maintain uniform delivered prices 
on certain insulating materials; to determine and maintain uniform 
delivered costs to particular purchasers through a freight-equalization 
plan based upon specified equalization points; to determine and main- 
tain geographical zones within which prices of certain insulating ma- 
terials were made uniform, and using such zones so established for 
pricing purposes; to establish standard construction, size, and thick- 
ness specifications of products to facilitate price fixing thereon; and 
otherwise to promote and maintain their price-fixing combination 
and conspiracy and obstruct, lessen, and defeat any form of com- 
petition which threatened the maintenance and purpose of said com- 
bination and conspiracy.” 

The cease and desist order was based upon these findings. 

The petitioners contend that there is no evidence of conspiracy to 
fix or stabilize unpatented materials; that the licensing and price con- 
trol under the Toohey patent neither caused nor tended to cause sup- 
pression of competition; that the license control exercised under the 
patent did not unlawfully restrain competition, and that the order in 
any case should be set aside because all licensees except one had volun- 
tarily abandoned their licenses prior to the filing of the complaint. 

Petitioners also contend that the amended complaint charges a price- 
fixing conspiracy only as to materials embodying the Toohey invention, 
flexible range boiler jackets and accessories, and that it was not alleged 
that the patent-licensing plan and merchandising system were estab- 
lished as a means of carrying out a conspiracy to restrict competition 
im unpatented insulating materials. Hence they urge that the order is 
broader than the amended comvlaint and should be modified. We 
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think that this contention has no merit. The complaint avers that the 
petitioners manufacture and sell from eighty to ninety percent of the 
low-pressure asbestos pipe covering manufactured and sold in the 
_ United States, and that the conspiracy covers both licensed and unli- 
censed materials. Certain items are listed specifically in a phrase 
which reads : “Nonlicensed materials include such items as: solid brass, 
zinc, and lacquered bands, flexible range boiler jackets, and canvas 
covering.” This provision, petitioners aver, limits “nonlicensed mate- 
rials” to the items stated. This contention ignores the use of the word 
“includes,” which clearly indicates that other nonlicensed materials 
are covered by the amended complaint, as well as boiler jackets and 
accessories. It also ignores the allegation that “Both licensed and 
nonlicensed materials are embodied, involved, and employed in the 
manufacture, use, and sale of such covering.” The word “embodied” 
is used in a similar connection several times in the amended complaint. 
The bands and the canvas covering which are placed on the outside of 
the products involved can hardly be said to be embodied in the manu- 
facture of the pipe covering. The term “embodied” under this record 
applies to materials, and it is so specifically interpreted in the phrase 
“of both licensed and nonlicensed materials and also of the low pressure 
asbestos covering embodying such materials.” This is an additional 
and cogent reason for concluding that the amended complaint charges 
conspiracy with reference to nonlicensed materials generally. ; 

Nor are we impressed with the contention that in substituting for 
the word “unlicensed” in the complaint the word “nonlicensed,” which 
is used for the most part in the amended complaint, the Commission 
indicated an intention to limit the charge of restraint of trade in unpat- 
ented materials to range boiler jackets and accessories. While Web- 
ster’s Dictionary makes a distinction between the prefix “un” and the 
prefix “non,” the latter being a more negative term than the former, for 
the purposes of this case unlicensed and nonlicensed have equivalent 
meanings. They mean that the articles which they describe are not 
licensed. The Toohey patent is an article patent, whose claims are 
covered by the sublicense agreements. Whatever product involved 
herein is not licensed or “nonlicensed’’ for the purpose of this con- 
[946] troversy is “unpatented.” The specific charge of the amended 
complaint is that pursuant to and in furtherance of the alleged com- 
bination and conspiracy, Tulloch and the petitioners agreed “upon the 
inclusion of nonlicensed materials to be covered by said merchandising 
plan [the Tulloch merchandising plan] and thereby” fixed “the prices, 
terms, and conditions of sale of said materials.” The complaint clearly 
covers unpatented as well as patented materials. 
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Moreover, the practices charged, if proven, constitute an “unfair 
method of competition” within the meaning of § 5 of the Act, Title 15, 
§ 45 (a); Federal Trade Commission v. Pacific States Paper Trade 
Assn., 273 U. 8. 52 [11 F. T. C. 636; 1S. & D. 583]. The fact that 
these practices also constitute a violation of the Sherman Act, Title 15, 
U.S. C., § 1 et seq., does not deprive the Commission of jurisdiction. 
In fact, the public policy evinced in the Sherman Act is to be consid- 
ered in determining what are unfair methods of competition under the 
Federal Trade Commission Act. Federal Trade Commission v. 
Beech-Nut Packing Co., 257 U. S. 441, 453 [4 F. T. C. 583; 1S. & D. 
170]. That-case held that a system of merchandising which had “a 
dangerous tendency to hinder competition or create monopoly” fell 
within the jurisdiction of the Commission. A recent decision holding 
that the suppression of competition constitutes an unfair method 
of competition within § 5 of the Federal Trade Commission Act is 
Fashion Originators’ Guild of America, Inc. v. Federal Trade Com- 
mission, 312 U. 8. 457 [32 F. T. C. 1856;3 S. & D. 345]. 

Certain of the specific methods employed by petitioners under their 
merchandising plan have been held to constitute evidence of unlaw- 
ful combination, such as the use of uniform price lists (Federal Trade 
Commission v. Pacific States Paper Trade Assn., supra) ; an agreed na- 
tion-wide zone system for fixed delivery prices [Salt Producers Assn. 
v. Federal Trade Commission, 134 F. (2d) 354 (C.C. A.7) | [36 F. T.C. 
1110;38S. & D. 542]; a freight equalization plan [Milk and Ice Cream 
Can Institute v. Federal Trade Commission, 152 F. (2d) 478 (C. C. A. 
7)] [42 F. T. C. 867]. 

If the facts found by the Commission are supported by the record, 
the cease and desist order is lawful. 

Congress has left to the Commission the determination of the facts 
(Hederal Trade Commission v. Staley Mfg. Co., 324 U. S. 746) [40 
F. T. C.906]. The weight to be attributed to the facts proven and the 
inferences to be drawn from them are for the Commission to determine. 
Corn Products Refining Co. v. Federal Trade Commission, 324 U.S. 
726, 739 [40 F. T. C. 892]. We think the record presents evidence of a 
combination and conspiracy to fix and stabilize prices and to restrict 
competition both as to patented and unpatented materials in the as- 
bestos industry. 

It is significant that the transactions detailed in the voluminous rec- 
ord are set off against a background of concerted price fixing and elim- 
ination of competition. ‘Tulloch’s negotiations for a licensing system 
and merchandising plan were begun while NRA was in effect, 
and were carried on during the period following the Schechter deci- 
sion while the voluntary plan was being considered. As found in 
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Socony Vaccum Oil Co. v. United States, 310 U. S. 160, the NRA 
provided for a price-fixing system. The petitioners were members 
of the same division operating under the NRA code applicable to 
the asbestos industry, and Tulloch was the executive manager of the 
division. After the invalidation of the Act by the decision in the 
Schechter case, the most important manufacturers in the group, in- 
cluding five of the petitioners, made a voluntary agreement which 
contemplated the fixing of prices, although it never became operative. 

Declarations of certain petitioners conclusively demonstrate that 
they desired to continue the stabilization of the industry and the price 
control which had existed under the NRA. Johns-Manville en- 
tered the combination at a distinct financial sacrifice. It owned the 
Toohey patent, had spent about $20,000 in developing it, and gave up 
its exclusive rights for a meager compensation of $1,250 a year. The 
other petitioners, judging from their conduct, [947] did not enter into 
the sub-license contracts primarily for the sake of being able to use 
a superior product. None of them except Johns-Manville advertised 
or pushed the patented shrink-proof asbestos products in any sub- 
stantial way. Acme “mentioned” them in one of its catalogues. It 
was Carey’s policy never to mention them, and only supply them upon 
request. Various jobbers testified that they had never heard of the 
pre-shrunk material. Typical of petitioners’ attitude in considering 
the licensing system was that of Keasbey & Mattison, which stated 
that it would consider becoming a licensee of Norristown under the 
range boiler jacket patent if “everybody of importance” did likewise. 

A principal point stressed by Tulloch in endeavoring to sell the 
idea of the licensing system was the stabilization of the industry. 
Morgan, of Chicago, said Tulloch urged this point upon him prior to 
the issuance of the Toohey patent. It was the understanding at least 
of certain licensees that this was the great advantage in entering the 
group. Officials of Atlantic and Clark made direct statements to 
this effect. Ozurovich, of Atlantic, said to a federal investigator 
that in taking the license he realized the unusual advantage “because 
of the price control which legally carried pursuant to the agreement.” 
Ozurovich carried out this price control as to unpatented material. 
Mladinich, office manager of Atlantic, said that he understood “the 
whole thing was merely a method used by the industry for every one to 
stabilize asbestos prices.” He had attended various meetings with 
members of the industry when prices and terms of sale, as well as 
zoning for the continuation of further equalization, were discussed. 
These meetings were usually the result, he stated, of price confusion 
in the New York area. 
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It was natural that the petitioners should desire to retain the sta- 
bilized price system of N. R. A. They had-known its advantages. 
That they did seriously consider restricting the output of unpatented 
material is shown by the fact that a proposed draft of the license con- 
tained a restriction against selling asbestos pipe covering “which does 
not embody, employ or contain the invention.” The license was finally 
drafted without this provision. However, the license contained a 
provision that it could be cancelled if the licensee sold unpatented ma- 
terial so as to interfere with the patented product. Evidently there 
was a gentleman’s agreement that the proposed provision forbidding 
the selling of unpatented pipe covering should be carried out, for let- 
ters were sent to licensees ordering them to dispose of unpatented ma- 
terial by December 31, 1935. A copy of the letter sent to Standard 
October 29, 1935, is as follows: 

This is to notify you that prices, terms, and conditions of sale, as specified in 
schedules being forwarded under separate cover, on all products manufactured 
under U. S. Letters Patent No. 1,972,500 are to be made effective November 1, 
1935. 

It is understood that contracts and protections exist and that manufacturers 
should have a reasonable period in which to take care of these protections and 
to dispose of existing stocks of nonpatented materials. 

You are at liberty to dispose of nonpatented stocks and to take care of com- 
mitments up to December 31, 1935 after which date, you will manufacture and 
sell licensed materials only on the basis of the licensed schedules. 

A practically identical letter was sent to Asbestos Insulating Ma- 
terials, Inc., on the same day. 

That these restrictions were enforced by Tulloch is shown by a letter 
sent “To Licensees” on January 15, 1936, stating that a Philadelphia 
firm was reselling low-pressure covering at prices which indicated 
that it must be buying at lower than the license schedules. Tulloch 
asked the licensees whether they had any contacts with the Philadel- 
phia firm, and concluded “Of course it is possible that they may be 
operating from an old stock, and in view of the fact that this can not 
continue indefinitely, it seems to be worth investigating.” 

A basic fact in this case is that most of the asbestos paper products 
could be made either under the Toohey patent or without the use of 
the wax sizer, in which case they were made of unpatented materials. 
Many of the licensees under the Toohey patent manufactured or proc- 
essed both [948] patented and unpatented paper. The price lists for 
the patented products were used for the unpatented products, with- 
out any differentiation. They bore no statement indicating that the 
printed lists were for pre-shrunk material ; but the prices they carried 
were the prices set for pre-shrunk material which were higher than 
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the prices for the unpatented material. Petitioners explain that it 
would be unreasonable to have two sets of price lists, and contend that 
as a matter of fact the unpatented materials were always sold at prices 
substantially lower than the patented materials, even though the same 
price lists were used. But this was not always the case. Ozurovich, 
of Atlantic, told a federal agent that he bought a small amount of wax 
sizer for use in the Toohey process, but never used all of it. Although 
Atlantic was a licensee, it continued to manufacture asbestos paper 
without employing the Toohey method, continued to pay royalties to 
Tulloch under the license, and charged substantially the same prices 
for the unlicensed as were charged for the licensed paper. Steffens said 
that Carey followed the Tulloch price schedule on items on which “it 
paid no royalty.” He also said that Carey paid royalty on aircell 
boards which petitioners concede are unpatented. It isa fair inference 
that if royalty was paid, the license price was charged. Evidence to 
the same general effect exists in a contract between Acme and one of 
its purchasers, which contained the following provision: “The seller 
agrees to sell the buyer asbestos * * * and other licensed and 
unlicensed insulating material according to the terms and conditions 
of the license agreement.” Collopy stated that Acme had no license 
agreement with this purchaser. 

Tulloch’s memoranda were sent in many instances to “all licensees,” 
and he never altered prices without consulting the licensees imme- 
diately concerned. He set up the price lists and distributed them. 
They were sent to and adhered to even by nonlicensees, and in such 
case they were applied to transactions not properly covered by the 
Toohey price schedules. Ehret, a nonlicensee, asked for the price lists, 
stating “If you expect the Ehret Company to live up to the letter of 
your Merchandise Plan it is going to be necessary for you to send direct 
to us any memos or rulings, particularly regarding change in price or 
price clarification. * * * We realize we are not a Licensee under 
your patent but we are desirous of living up to all the rules and 
regulations just as if we were, but we can not do it unless we get the 
information just as soon as all Licensees get it.” 

Clark, also before it was a licensee, wrote to Tulloch: 

Not having received any further correspondence since November 14th, 1935, 
we are anxious to know if the present set-up on low pressure covering is in effect 
now. 

The reason we ask, is that we have been following prices as you laid down and 
find that our competitors are not doing this. In fact, the Poewils Asbestos Com- 
pany has stated that they had not received any new prices and are still quoting 
the old. 

Clark became a licensee January 22, 1936. It canceled the license 
in 1938, but continued to adhere to the Tulloch price schedule. 
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The Commission reproduced in its findings a number of letters 
relating to the range boiler jacket which was manufactured by a 
number of the petitioners under license from Norristown. Judging 
by the space devoted to these communications, the Commission con- 
sidered them highly important, but in its general findings and con- 
clusions it did not specifically indicate the connection of the range 
boiler jacket transaction with the conspiracy. It found that the price 
for boiler jackets included unpatented articles such as bands, staples, 
and asbestos cement, and that by establishing price differentials on 
the same pipe covering when different weights of canvas were used, 
when different. kinds of bands were supplied, and when waterproof 
jackets were furnished, as well as for unpatented articles used with 
boiler jackets, prices were fixed for the unpatented articles. The 
petitioners maintain that the whole transaction of the range boiler 
jackets is irrelevant and insignificant; but this was a matter for the 
Commission to decide. 

We think the Commission did not err in its conclusion that the range 
boiler jacket [949], transaction presented: important evidence relevant 
to this proceeding. The boiler jacket is an asbestos pipe covering 
which is used principally for insulating household hot-water tanks. 
The patent involved was issued to Grant Williams March 2, 1933, and 
assigned to Norristown. It discloses a jacket made of laminated 
asbestos sheets which are flexible and collapsible, and therefore can 
be packed in much smaller space than the rigid type, greatly reducing 
the expense of packing. Norristown, on August 20, 1933, licensed 
Carey under this patent, the contract including no provision for price 
control. Later licenses were issued, including one to Johns-Manville, 
executed February 4, 1934, and licenses to Ruberoid, Sall Mountain, 
and Keasbey & Mattison in 1938, all of which embodied a price-control 
provision. Norristown twice requested Tulloch to assist in securing 
other licensees for it under the range boiler patent, but no contract 
was executed between them, and Tulloch secured no licensees. How- 
ever, in 1936 Norristown ceased to issue its own price lists on the 
flexible jacket, and Tulloch included this item in his price lists under 
the Toohey patent. As was the case with other asbestos pipe covering, 


the range boiler jackets could be made under Toohey or they could ~ 


be made without use of the wax treatment, in which case they were 
not properly subject to the provisions of the Toohey license. Carey 
made certain systematic efforts to indicate on its invoices whether or 
not the products sold were manufactured or treated under the Toohey 


patent, using the words “No wax treatment” on a large number of its 
invoices. 
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The letters embodied in the Commission’s findings show that Johns- 
Manville was insistent that other principal manufacturers should be 
secured as licensees under the Norristown patent, with contracts em- 
bodying price control. Johns-Manville was a royalty-paying licensee, 
and its inordinate interest in the securing of licensees among other 
manufacturers by Norristown is significant and has bearing on the 
question of intent. ‘The correspondence plainly shows that the upper- 
most consideration, in the execution of the Norristown licenses just 
as in the case of the Toohey licenses, was not the use of a superior 
product which would effect great savings in freight and packing, but 
was the establishment of price control or “stabilization” in the sale of 
this important article. 

The choice of Tulloch, who was the dictator of price control under 
Toohey, to secure licenses and to establish the price schedules for 
Norristown, is also significant. When asked why Tulloch was chosen 
to perform this particular service, the president of Norristown. twice 
stated that Tulloch was chosen because he had failed to get Norris- 
town any license. This would seem properly to be a reason for not 
employing Tulloch rather than for employing him. When Tulloch 
included the boiler jackets in his price schedules under the Toohey 
sublicenses, at higher prices than Norristown’s, that company ceased 
to publish its own price lists on this article. 

The petitioners do not seriously challenge the Commission’s find- 
ing that by their fixing prices on accessories to the range boiler jackets. 
competition on unpatented articles was restricted. This fact alone, 
in addition to the circumstances above set forth, makes the range 
boiler transaction relevant. 

An impressive part of the record dealing with restriction of com- 
petition in unpatented material relates to transactions in air cell 
board, and strongly supports the Commission’s order upon this point. 
The reply brief filed on behalf of 13 of the petitioners, including 
Atlantic, Carey, Johns-Manville, Ruberoid, and Tulloch, concedes 
that air cell board was not a licensed material, pointing out that it 
is not listed among the materials described in the complaint or in the 
findings. If air cell board, therefore, was subjected to the price con- 
trol applied to licensed material, that constitutes substantial evidence 
of an agreement to impose upon certain unpatented material the 
rigid price regimentation applicable under the special licenses to 
the licensed products. The petitioners concede that Burgstresser, of 
Norristown, sent a letter to Tulloch dated February 24, 1936, sug- 
gesting that “the industry should reprice” certain air cell board. 
They endeavor to wipe out the inference of combination and con- 
spiracy [950] arising from this communication by stating that the 
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undisputed evidence is that Tulloch refused to act on this request, 
and that there is no evidence of any such action ever having been 
taken on the matter. ‘This contention, however, is contradicted by 
the record. Tulloch stated categorically that he told Burgstresser 
orally, in response to this letter, that “we were no longer operating 
under N. R. A.,” and that he, Tulloch, could do nothing. He testified 
that he had never established a price on air cell beard, and that so 
far as he was aware, Norristown was the only company that had ever 
manufactured the material. This is hardly credible in view of the 
fact that Collopy, of Acme, wrote him about this time in regard to 
the packing of air cell board. Invoices in evidence show that air 
cell board was sold by Carey and Johns-Manville. The correspond- 
ence clearly shows that Tulloch must have known that the licensees 
generally were concerned about the handling of air cell board. In 
response to a question as to whether he had taken up the matter 
with any other member of the industry, Tulloch said “No, I did not.” 
When questioned by the examiner as to what the product was of which 


he was making this statement, he called it a “specialty item,” and ~ 
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avoided calling it air cell board. 

As a matter of fact, the letter dated February 24, 1936, was not 
the first communication from Burgstresser of Norristown to Tulloch 
with reference to this subject. A letter dated February 7, 1936, asked 
Tulloch about charges for packing on air cell board, and the same 
question had been raised with Tulloch on February 5, 1936, by Collopy, 
of Acme. This letter of Collopy’s shows on its face that it is in 
answer to a letter from Tulloch. On March 25, 1936, Tulloch sent 
out a communication “TO ALL LICENSEES,” which was headed: 

General—Air cell board. 
Silicated or taped edges. 
Heat-resisting coatings. 
The communication continued that an investigation of costs on the 
special treatments above indicates that extra charges should be made, 
lists the charges, and asks for comment by return mail. 

On April 9, 1936, Tulloch wrote to licensees in effect that a j:censee 
had complained that “the Equipment Account basis will now be given 
on air cell board to almost any type of buyer in the absence of a clefinite 
list of Equipment Accounts. There has always been objection to 
publication of such a list.” 

Tulloch says that the complainant requests that a list be establisiied 
which covers accounts that actually make and sell a product contain- 
ing air cell board. Tulloch asks for the “serious and immediate 
consideration of this thing, as it is a problem,” and concludes “Please 
let me hear from you at your earliest convenience.” 
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_ Tulloch sent out a notice for the meeting to be held May 14, 1936, 
which listed among the subjects for discussion at the meeting, “(1) 
Air-cell Board—Listing of Equipment Accounts.” On September 22, 
1936, he sent a notice to all licensees headed “General—Cut size 
Boards Equipment Accounts,” and suggests the figuring of certain 
definite prices of cut sizes to equipment manufacturers. He sent out 
a notice for a meeting to be held in New York on March 25, 1937, 
headed “Agendum for Low Pressure Meeting.” The first subject 
for consideration was “Air cell Boards—Equipment Accounts—Re- 
definition.” The fifth subject was “Air cell Boards to Rehandlers 
who sell for Air-Conditioning.” 

While the Commission lists a few of these exhibits in its findings it 
is in another connection, and neither the findings nor the Commis- 
sion’s brief point out these dealings as specific evidence of conspiracy 
to restrain competition in unpatented materials. 

Yet it is conclusively established that the price of air cell board 
conceded to be unpatented material, and of the packing which made 
part of the expense of handling this item called forth a number of 
communications between the licensees and Tulloch and was made the 
subject of repeated general discussions and consultations. Several 
of these consultations were subsequent to the receipt of the letter from 
Burgstresser about which Tulloch says that he said nothing to any 
other licensee. The con[951]clusion is inescapable, that Tulloch on 
several occasions took up with the licensees the subject of air cell 
board and imposed prices on this concededly unpatented material. 
The conclusion also cannot be avoided that Tulloch’s testimony on 
this subject to say the least was incorrect. In view of the importance 
of his general testimony and of his dominating position throughout 
these transactions, Tulloch’s credibility has direct bearing upon the 
question whether the Commission erred in finding’ that evidence 
existed to support the order. 

These facts dispose of petitioners’ contention that neither the 
patent-licensing plan nor anything done by petitioners had the ten- 
dency or effect of fixing the prices of unpatented materials or restrain- 
ing competition in them. Petitioners urge in this connection that the 
uncontradicted evidence shows that there was competition in the un- 
patented materials which in fact resulted in undercutting the prices 
of the patented materials to such an extent that all of the petitioners 
except Carey canceled their licenses a considerable period prior to 
the filing of the complaint. These circumstances, however, do not 
relieve the petitioners of liability for their acts, which constituted a 
violation of the Federal Trade Commission Act, § 5, Title 15, U. S.C. 
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§45 (a). It is the combination or conspiracy in restraint of trade or 
commerce which the Act prohibits “whether the concerted activity be 
wholly nascent or abortive on the one hand or successful on the other.” 
Socony Vacuum Oil Oo. v. United States, supra. The fact that the 
projects charged and proved never came to fruition is not material, 
for it is the object of the Federal Trade Commission Act to reach in 
their incipiency combinations which could lead to undesirable trade 
restraints. Vashion Originators’ Guild v. Federal Trade Commission, 
supra 466. The conclusion that the habitual use of the established 
price list, of the uniform zones, classification of customers and other 
methods of stabilizing the industry lessened competition and fixed 
prices in unpatented as well as patented material is supported by the 
record. 

It was not error for the Commission to issue the cease and desist 
order even though the licenses were canceled by all but one of the 
petitioners prior to the institution of the action. The Commission is 
invested with a wide discretion in determining whether or not the 
practices forbidden will be resumed. Arkansas Wholesale Grocery 
Assn. v. Federal Trade Commission, 18 F. (2d) 866 (C. C. A. 8), cert. 
denied, 275 U.S. 533 [11 F. T. C. 646; 1S. & D. 593]; Vaughan v. John 
C. Winston Co., 83 F. (2d) 370, 376 (C. C. A. 10). 

The order as to petitioner Plant Rubber & Asbestos Works, however, 
must be reversed. The sole testimony implicating this petitioner, a 
California corporation, with the conspiracy is the fact that it was for 
some period a licensee, in which capacity presumably it received com- 
munications sent by Tulloch to all licensees. The record is devoid of 
any evidence of cooperation or combination in restraint of trade. 
There is no evidence of sale by this petitioner of unpatented materials 
at licensed prices, nor of the slightest assistance toward securing the 
ends of the combination. Obviously evidence of being a licensee is not 
sufficient of itself alone to sustain a finding of conspiracy. As to all 
other petitioners and in all other respects the order of the Federal 
Trade Commission is affirmed. 
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S. BUCHSBAUM & CO. v. FEDERAL TRADE COMMISSION 4 
No. 8504—F. T. C. Dock. 4450 


(Circuit Court of Appeals, Seventh Circuit. Feb. 20, 1947) 


METHops, AcTsS AND PRACTICES—MISREPRESENTATION—PrRopuct NAMEsS—I¥r Dr- 
SCRIPTIVE NAME RECOGNIZED AND APPROVED BY AMERICAN LEXICOGRAPHERS 


The Federal Trade Commission Act discloses no intention to prevent any 
citizen from selling and transporting in interstate commerce any article 
useful and beneficial to the public, made by him under a descriptive name as 
recognized and approved by American lexicographers. 


METHODS, AcTs AND PRACTICES—MISREPRESENTATION—PUBLIC INTEREST—Ir LACK 
oF, NOTWITHSTANDING POSSIBLE CAPACITY TO DECEIVE 


Though actual deception of purchasers need not be shown in cease and 
desist proceedings against a seller to compel him to refrain from alleged 
unfair trade practices, and though representations which have a capacity 

- to deceive may be proscribed, there must be a showing that acts and prac- 
tices sought to be proscribed are detrimental to the public interest. 


MeETHOpS, ACTS AND PRACTICES—MISREPRESENTATION—PUBLIC INTEREST—“HLASTI- 
GLASS” FOR GLASSLIKE PRopUcTS or “VINYLITE”’ 


Manufacturer of various articles made from a plasticized, pliable, and 
resinous material resembling glass in appearance and known as ‘“Vinylite” 
was not guilty of unfair trade practices in using the word “glass” in selling 
its products under the name “Elasti-Glass”’, where there was no showing 
that the public was injured by the sale of the products under such name, 


(The syllabus, with substituted captions, is taken from 160 F. (2d) 121) 


On petition for review of an order of the Commission, on remand 
from the United States Supreme Court, order set aside. 

Supplementing opinion in 153 F. (2d) 85. 

Mr. Walter H. Moses, of Chicago, Il., for petitioner. 

Mr. Wm. T. Kelley, Chief Counsel, Mr. Joseph J. Smith, Jr., Assist- 
ant Chief Counsel, and Mr. James W. Cassedy, Assistant General 
Counsel, all of Washington, D. C., for respondent. 

Before Sparks and Kerner, Circuit Judges, and Baurzevx, District 


Judge. 


Searks, Circuit Judge: ; 

This proceeding seeks to review and set aside a cease and desist 
order of the Federal Trade Commission. We formerly reversed for 
what we thought was a violation of the rule of confrontation of wit- 


1 Reported in 160 F. (2d) 121. For case before Commission, see 37 F. T. C. 602, 
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nesses. 153 F. (2d) 85 [42 F. T. C. 876]. Respondent applied for 
certiorari, and in the Supreme Court, petitioner withdrew this as- 


signment of error in this case, upon which it had so strenuously relied, — 


and upon which we based our decisions, and the Supreme Court there- 
upon remanded the case to this court for consideration of the other 
errors assigned below [328 U.S. 818; 42 F. T. C. 908]. 

The issues are fully set forth in our original opinion and they will 
not be repeated here, other than to say that the controlling issue is 
whether the Commission was authorized to prohibit absolutely and 
unqualifiedly petitioner’s use of the trade name “Elasti-Glass” and 
the word “glass” in describing its articles made of synthetic resin. 

Since the cause was remanded to this court the Commission has 
filed its motion to remand the cause to the Commission for further 
consideration. This motion is denied. 

The articles manufactured and sold by petitioner are numerous and 
include such things as suspenders, rain coats, garters, belts, shampoo 
capes, watch straps and the like. They are made and sold at a much 
[122], cheaper price than articles made of that kind of glass in which 
silica is an essential ingredient. Petitioner’s products are made of 
plastics and are quite pliable, tensile, durable and transparent, and 
fully serve the purposes for which they are manufactured and mar- 
keted to the general public. 

Illustrative of the use by the general public of plastic glass is “shat- 
ter-proof glass” which has been used many years and still is in con- 
stant use. It is a laminated glass consisting of two layers of silica 
glass with a layer of plastic glass between them. Each layer is per- 
fectly transparent. The three layers are indistinguishable and appear 
to the eye as one glass. The middle plastic layer is the element that 
prevents the other layers from shattering when broken, and as a unit 
it is known and recognized generally as “shatter-proof glass.” 

Petitioner’s products are made from plastic material such as used 
in the middle layer of the “shatter-proof glass,” and it advertises and 
sells its products as “Elasti-Glass” products. Certain competitors 
of petitioner manufacture their products from the same elements used 
in making the upper and lower layers of the “shatter-proof glass.” 
At any rate they use no plastics, and they therefore contend that peti- 
tioner should not be permitted to advertise or sell its products under 
the name “Elasti-Glass,” or any other name containing the word 
“olass.” 

The Commission, in proof that the word “glass” as understood by 
the public means common glass, such as that found in window panes 
tumblers and bottles, submitted the testimony of ten Wiliedsdsaio 
housewives, a junior college student, a laundry employee, two hospital 


SC 
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employees, an assistant of the local office of a life insurance company, 
an employee of the National Association of Dyers and Cleaners, a local 
operating manager of the National Better Business Bureau, and a 
writer of non-fiction articles which had appeared in such magazines 
as Coronet, Cosmopolitan, The Reader’s Digest, and the Saturday 
Evening Post. All save one, after reading petitioner’s advertisements 
of “Elasti-Glass,” thought that petitioner had discovered and was 
using a new process by which it was able to change the nature of and 
to make pliable the glass which is found in window panes and the like, 
although there was nothing in such advertisements which intimated 
any such thing. The manager of the National Better Business Bureau 
was not in any manner deluded or confused by such advertisements 
for he said the Bureau differentiates between vinyon and glass fiber, 
and that the latter is made of real fiber glass and that the former is 
the trade name of vinyl plastic yarn contained in “Elasti-Glass” 
neckties. In making this differentiation the Bureau evidently gave 
no consideration whatever to the definitions of the word “glass” as 
contained in the American dictionaries, or the Oxford (English) 
dictionary, as we shall later show. 

The writer of nonfiction articles assumed that “Elasti-Glass” 
products were made of window pane glass which caused her to char- 
acterize them as “fiber glass” in an article written by her for “Cos- 
mopolitan.” She was not an employee of petitioner nor was she au- 
thorized by it to make such statement. She received but one criticism 
concerning that characterization, and it developed later that it came 
from a person considerably interested in defeating petitioner’s conten- 
tion before the Commission and here. ‘This witness said that she was 
neither a chemist nor an expert on glass; that all she knew about the 
subject was her general public understanding of what glass is, and 
she supposed she did not know whether “synthetic resin materials are 
not glass.” 

This record does not disclose that any witness for the respondent, 
except this lady, ever consulted any dictionary before testifying, as 
to the meaning oi the word “glass.” She consulted the Oxford, while 
dressing, just before she left her home to testify. Of course, neither 
the Oxford nor any of the many American dictionaries which we have 
consulted limit the definitions of the word “glass” to that made from 
silica, or to that from which window panes or goblets are usually made. 
True, the latter are perhaps the most usual forms in which we see glass, 
but each dictionary [123] defines the word as any substance that re- 
sembles glass. The word is not derived from any element or combina- 
tion of elements from which any kind of glass is made. From all 
sources available to us it is clear that the word glass derives from the 

734584—49—vol. 43 —80 
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appearance of the product after it is made. No one denies that the re-. 
semblance of the substance of petitioner’s products to that of articles 
made from common window glass or tumblers or that of shatter-proof 
glass is perfect, and not one dissatisfied customer of petitioner’s prod- 
ucts has voiced an objection or complaint with respect to them. - 

The complaint filed by the Federal Trade Commission alleges in 
substance that petitioner operates a factory wherein are manufactured 
the various articles above referred to, and allied merchandise, made 
from “Vinylite,” an organic material of glass-like appearance which it 
advertises, sells, and distributes in interstate commerce in the United 
States (our emphasis throughout) ; that “Vinylite” is the registered 
trade-mark of a chemically manufactured plasticized resinous mate- 
rial resembling glass, purchased by petitioner, in the form of pliable, 
clear or colored, transparent or translucent, semi-elastic sheets, which 
after further processing, petitioner converts into the various articles 
of men’s accessories above referred to, as made of “Elasti-Glass,” the 
trade name so used by it. Petitioner in advertising sometimes refers to 
its products as a form of glass. 

The complaint further alleges that processes for the fabrication of 
inorganic glass into similar materials have been developed at consider- 
able expense by various members of the glass industry, and that many 
of such articles made from inorganic glass materials have already been 
manufactured and, amidst wide publicity, have been and are being 
marketed to the public, “long accustomed to the worth and use of 
glass.” 

The Commission further alleges that articles made of Vinylite “con- 
tain no glass whatsoever, for * * * Vinylite is not a glass but 
rather * * * a product made by the heating and mixing of petro- 
Jeum or coal and salt with a special catalytic agent and chemicals to 
induce the formation of certain gases and distillates, which in cooling 
results in the synthetic resin product known as Vinylite.” Hence, 
they say, the acts and practices of petitioner, as enumerated, are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 

We find nothing in that Act which discloses any intention on the 
part of Congress to prevent any citizen from selling and transporting 
in interstate commerce any article useful and beneficial to the public, 
made by him under a descriptive name as recognized and approved by 
our American lexicographers since the birth of our Nation, or which: 
at this time is recognized and approved by them. We find in this rec- 
ord no evidence of any injury to any dissatisfied customer, indeed, 
there are no dissatisfied customers so far as this record discloses. It is 
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intimated that the injury will occur to those who have been “long ac- 
customed to the worth and use of glass.” If this class of customers 
would consult their lexicons and inform the merchants as to the kind 
of glass they desire they will never be misled. Certainly they can not 
be misled or injured by petitioner’s advertisements. 

The Commission contends that actual deception of purchasers need 
not be shown in its proceedings, and that representations which have 
a “capacity” to deceive may be proscribed. This is quite true. Federal 
Trade Commission v. Algoma Co., 291 U. 8. 67 [18 F. T. C. 669; 2 S. 
& D. 247]; D. D. D. Corp. v. Federal Trade Commission, 125 F. (2d) 
679 [34 F. T. C. 1821;3 8. & D. 455]. However, even though there be 
no proof of actual deception required, there must be a showing that the 
acts and practices sought to be proscribed are detrimental to the 
public interest in order to satisfy the statutory requirement that the 
proceeding be in the public interest (15 U.S. C. A. sec. 45 (b)). Here 
the Commission made no finding that the deception, if any, had ever 
resulted i or had any tendency to result in detriment to the purchas- 
ing public. We [124] find nothing in the findings to support the con- 
clusion that the acts and practices are “all to the prejudice and injury 
of the public.” 

It is quite evident that this proceeding was actuated by the manu- 
facturers of such glass as contained in window panes, tumblers and the 
like. The trouble arises in trying to compete with petitioner in the 
sale of the same articles made of “Elasti-Glass” by petitioner. Thus 
far, it appears from the record, the competition has not been success- 
ful for such manufacturers, because of the cheaper prices of petitioner’s 
products. 

The findings and conclusion of the Commission that petitioner has 
been guilty of false and prejudicial statements and unfair and decep- 
tive acts which have injured or will injure the public are not sup- 
ported by substantial evidence. 

The order of the Board is set aside. 

Norres—Order of the Court, entered on February 20, 1947, was as 
follows: 

This cause came before this Court on remandment from the Supreme 
Court of the United States and on the motion of respondent, Federal 
Trade Commission, to remand this matter to the Commission for fur- 
ther consideration. 

On consideration whereof, z¢ is ordered by the Court that the motion 
of respondent to remand this cause to the Federal ‘Trade Commission 
for further consideration be, and the same is hereby, denied. 

It is further ordered, adjudged and decreed by this Court that the 
order of the Federal Trade Commission entered in this cause on No- 
vember 23, 1943 be, and the same is hereby, set aside. 
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A. P. W. PAPER COMPANY, INCORPORATED v. FEDERAL 
TRADE COMMISSION * 


No. 195, Dock. 20,342—F. T. C. Dock. 4747 
(Circuit Court of Appeals, Second Circuit. April 16, 1947) 


Per curiam decision, following petition for review in the matter, remanding the 
cause in open court to the Commission to consider the desirability of modi- 
fying its order of August 12, 1946, 43 F. T. C. 70, which modified the original 
cease and desist order, January 7, 1944, reported in 38 F. T. C. 1 at page 17, 
and which required respondent, in connection with the offer, ete. of its 
toilet tissues and paper towels in commerce, to cease and desist from using, 
subject to the permissible limits prescribed by the act of January 5, 1905, as 
amended by section 4 of the act of 1910, the words “Red Cross”, etc. to 
designate, etc., its products, ete., as in said order set out in detail, “without 
clearly and conspicuously stating in every instance, in immediate conjunction 
with any such designation” etc. the following, namely, “this product is not 
sponsored or approved by or in any manner associated or connected with the 
American National Red Cross.” 

Mr. Edward H. Green, of New York City, for petitioner. 
Mr. Walter B. Wooden, Associate General Counsel, Federal Trade 


Commission, of Washington, D. C., for the Commission. 


Before Swan, A. N. Hanp and Cuark, Circuit Judges. 


Perr CurRIAM: 
Cause remanded in open court to Federal Trade Commission to con- 
sider the desirability of modifying the order. 


Norr.—The original findings and cease and desist order in the mat- 
ter, January 7, 1944, are reported in 38 F. T. C.1. Said original order 
was reviewed by the Circuit Court of Appeals for the Second Circuit 
on May 17, 1945, in A. P. W. Paper Co., Inc. v. Federal Trade Com- 
mission, 149 F, (2d) 424, 40 F. T. C. 921, and the case remanded to 
the Commission, following the holding of the court that the order 
went beyond permissible limits in forbidding any use of the words and 
marks, in view of respondent’s status as a user thereof prior to the 
acts above referred to. Said decision was affirmed by the Supreme 
Court on May 6, 1946, in Federal Trade Commission v. A. P. W. Paper 
Co., Inc., 328 U. S. 198, 42 F. T. C. 909, which, with the case before it, 
held, that without undertaking to prescribe the order which the Com- 
mission should enter, the Commission could not, under the facts 
of the case, absolutely forbid the use of the words and symbol by 
respondent. Following the entry by the Court of Appeals, on June 21, 


+ Not reported in Federal Reporter. 
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1946, of its order on mandate, making the judgment of the Supreme 
Court, the judgment of the Circuit Court, and affirming its decision, 
the Commission on August 12, 1946, entered its modified order, as 
above set out, to review which the complaint filed its petition, on 
September 16, 1946, as herein above referred to. 


MORTON SALT CO. vy. FEDERAL TRADE COMMISSION: 
No. 8703—F. T. C. Dock. 4319 
(Circuit Court of Appeals, Seventh Circuit. May 27, 1947) 


MerHops, ACTS, AND PRACTICES—DISCRIMINATING IN Price, Erc.—CiLayton Act, 
Sec. 2 (a)—Discermination UNbeg, In GENERAL—AS DISTINGUISHED FROM 
HageMiess DIFFERENTIATION 

“Discrimination” within the Clayton Act prohibiting price “discrimina- 
tion” is not synonymous with harmless differentiation and is the act of 
unfairly, injuriously, and prejudicially distinguishing between persons or 
objects, where economically speaking a sound and fair distinction does not 
exist, and occurs as a matter of law only when prohibitory provision of the 
act is in fact violated. 


MetHops, Acts, AND PRACTICES—DISCRIMINATING IN Price, Erc.—Ciayton Act, 
Sec. 2 (a)—DiscerminatTion UNDER, IN GENERAL—IF DIFFERENTIATION BASED 
ON QUANTITY—WHERE IN CONFORMANCE WITH CUSTOMARY AND ACCEPTED 
EconoMic DIfFERENCES 


A distinction in price based upon quantity sold and conforming with 
reasonable, customary, and accepted economic differences does not inher- 
ently import an adverse effect upon competition, or the likelihood thereof, 
condemned by the Clayton Act. 


Meruops, Acts, AND PRACTICES—DISCRIMINATING IN Price, Etc.—CiaytTon Act, 
Sec. 2 (a)—VIoLaTion or—InNsuUBRIOUS Of MoNnopoListic LIKELIHOOD OR EFFECT 
or DIrFERENTIALS—INFERENCES OF—WHETHER Price StrucrurE May GIvE 
RIsE To 

Proof of a violation of the Clayton Act prohibiting price discrimination 
must include proof that price differentials are likely to cause injury, create 
monopoly, or otherwise offend in manner condemned by the Act, but such 
injury or threat of injury is not inferable from price structure alone. 


Meruops, AcTs, AND PRACTICES—DISCRIMINATING IN Price, Erc.—CLaytTon ACT, 
Sec. 2 (a)—VioLation ofr—INsvBIOUS 02 Monopo.istic LIKELIHOOD OR EFFECT 
ov DIFFERENTIALS—INFEBRENCES OF —W HETHER Price STRUCTURE May GIvE RIsE 
tTo—Ir INFERENCES OF INJURY, Etc.—Not BAseD ON HARMLESS DIFFERENTIALS 


While inferences of injury or threat of injury from price differentials are 
sometimes indulged, they are not inferences of fact based upon harmless 
differentials, equally reconcilable with other inferences, from which the 
required threat of injury or actual injury to competition is inferred. 


2 Reported in 162 F. (2d) 949. For case before Commission, sce 39 F. T. C. 35. The 
he Court of eee was reversed by the Supreme Court on May 3, 1948, 


decision of 
234 U. 8. 37; 68 8. Ct. 822. 
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Meruops, ACTS, AND-PRACTICES—DISCRIMINATING IN Price, Erc.—CLayTon ACT, 
Src. 2 (a)—VIOLATION OF—INJURIOUS OR MONOPOLISTIC LIKELIHOOD OR EYFECT 
OF DIFFEREN TIALS—INFERENCES OF —WHETHER Prick STRUCTURE May GIvE RISE 
To—Ir INFERENCE or INJURY, Dtc., AND INFERENCE OF INNOCENCE OF WRONG- 
DOING AND COMMISSION OF OFFENSE, HQUALLY CONSISENT 

[950] If facts are established, reasonable inferences of injury or threat 
of injury from price differentials may be drawn, and if the facts established 
also support other inferences than those supporting the offense, such infer- 
ences may be drawn, but in case the facts are reconcilable with an inference 
in favor of innocence of wrongdoing and commission of offense, the inference 
of innocence should prevail. 


MetHops, ACTS, AND PRACTICES—DISCRIMINATING IN Price, Erc.—CLayTon Act, 
Src. (a)—DISCRIMINATION UNDER—PRICE DIFFERENTIALS, PER SE 


Differentials in prices paid for commodities do not alone inferentially 
establish that competitive position of either businessman or his competitor 
is being or may be injured or that competition in wholesale or retail business 
in the same line of commerce in general is being or may be injured or that 
the price differentials actually affect or may affect the competitive resale 
fluctuations in the trade. 


Meruops, Acts, AND PRACTICES—DISCRIMINATING IN. Pricr, Erc.—Ciayton Act, 
Sec. 2 (a)—INsuRIOUS OR MONOPOLISTIC LIKELIHOOD OR HWrrEecT OF DIFFEREN- 
TIALS—IF SUBSTANTIAL INCREASES IN SALES TO ALL NONDISCOUNT CUSTOMERS, 
IN ALL TRADE AREAS CONCERNED 


Evidence of substantial increases in sales by salt manufacturer to all non- 
discount customers in all trade areas for entire period covered by evidence 
of the Federal Trade Commission rebutted opinions elicited by hypothetical 
questions regarding effect of purchases and sales by a competitor at a lower 
price and rendered tie opinion evidence insufficient foundation for inference 
of injury, or probability of injury to competition from price differentials. 


MerHops, Acts, AND PRACTICES—DISCRIMINATING IN Price, Wro.—CLayton Act, 
Sec. 2 (a) —QuaANTITY DIscouNTS—CARLOADS—IF 10-CENT DIFFERENTIAL SHOWN 
AS RELATED TO Cost or SALE AND DeLivery ResuLtting From D1rFrerENnt 
Meruop or Hanpiine, Htc. 


Where quantity carload discounts allowed by manufacturer were related 
by substantial and uncontroverted evidence to cost of sale and delivery of 
salt resulting from the different method of handling a carload quantity in the 
sale and delivery to a carload guantity buyer from the method of handling 
lesser quantities, price differential of 10 cents a case did not exceed a due 
allowance. 


METHODS, ACTS, AND PRACTICES—DISCRIMINATING IN Prick, Hrco.—Ciayton Act, 
Sec. 2 (a) —QuantTiIty Discounts—DvuvE Cost ALLOWANCES—IF DIFFERENTIALS 
DETERMINED SOLELY BY QUANTITY, DIFFERENCE IN BACH BRACKET LARGE, AND 
DIFFERENTIAL SMALL Parr or SALE PRICE—WHETHER PRESUMPTION oF Non- 
CORRESPONDENCE WITH Dur Cost ALLOWANCES 


Where price differentials are determined solely by quantity of product 
purchased, and difference in specified units in each bracket is large and sub- 
stantial so as to show relationship between cost advantages derived from 
large scale business and price differentials, and such differentials are a rela- 


————— 
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tively small part of selling price, no presumption arises that such differentials 
do not correspond with the due cost allowances of vendor in manufacture, 
sale and delivery of the product, particularly where the vendor is engaged 
in the combined activity of manufacturing, selling and distributing. 


METHOpS, ACTS, AND PRACTICES—DISCRIMINATING IN Prick, Hrc.—CLaytTon Kcr, 
Sec. 2 (a)—QuantTity Discounts—DvrE Cost ALLOWANCES—Ir DIFFERENTIALS 
DETERMINED SOLELY BY QUANTITY, DIFFERENCE IN HacH BrRAcKrr LARGE, AND 
DIFFERENTIALS SMALL Part or SALE Pricke—Ir FarLure or Giver To Prove 
AFFIRMATIVELY BY Direct EvipENCE, Dur Cost ALLOWANCES AS Basis For 


Quantity price discounts allowed by salt manufacturer did not constitute 
price “discrimination” in violation of Clayton Act, under the facts, notwith- 
standing failure of manufacturer to affirmatively prove by direct evidence 
that due cost allowances in the manufacture, sale and delivery of salt were 
the basis for the discount system. 


METHOps, ACTS, AND PRACTICES—DISCRIMINATING IN Prick, Erc.—Cuiayron Act, 
Sec. 2 (a)—DISCRIMINATION UNDER, IN GENERAL—AFFIRMATIVE DEFENSES— 
As DEFENSE To PRIMA FAcrIE, WRONGFUL PRICE DISCRIMINATION ONLY 


The affirmative defense of justification which seller must establish to rebut 
prima facie case of price discrimination is not a defense to price discrimina- 
tion, however harmless, but is a defense to the wrongful price discrimination, 
admitted or established, forbidden by statute. 


MeETHOps, Acts, AND PRACTICES—DISCRIMINATING IN Prick, Erc—CnLaytTon Act, 
Sec. 2 (a)—DISCRIMINATION UNDER, IN GENERAL—AFFIRMATIVE DEFENSES— 
As DEFENSE To PRIMA FACIE, WRONGFUL PRICE DISCRIMINATION ONLY—Ir No 
EVIDENCE AND FINDING THAT PARTICULAR PRICE, DISCRIMINATORY, CARRIES 
PROBABILITY OF INJURY, Erc., AND, IF BASED ON QUANTITY DIFFERENTIAL, Nor 
RELATED To REASONABLE Cost ALLOWANCES 


The affirmative defense of justification which seller much establish to 
rebut prima facia case of price discrimination would be inappropriate, in 
absence of evidence and finding that particular price derived from a quantity 
discount is discriminatory, and carries probability of injury to competition, 
[951] etc., and in the case of quantity price differentials, that the differentials 
were not related to reasonable cost allowances, since in absence of such 
evidence there could be no wrongful discrimination. 


METHops, Acts, AND PRACTICES—DISCRIMINATING IN Price, Hrc.—CLayTon Act, 
Sec. 2 (a)—IngurRious or Monoportstic LIKELIHOOD OF HFFECT OF DIFFEREN- 
TIALS—“THAT THE EFFECT OF THE DISCRIMINATIONS IN Prick, INCLUDING DISs- 
COUNTS, REBATES AND ALLOWANCES, GENERALLY AND SPECIFICALLY DESCRIBED 
HEREIN May Be SusstTaNtTIALLy To LESSEN CoMPETITION” 


The legal conclusion and finding “that the effect of the discriminations in 
price, including discounts, rebates and allowances, generally and specifically 
described herein may be substantially to lessen competition” was insufficient 
as a finding that specific discounts allowed by salt manufacturer were wrong- 
fully discriminatory. 
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MetHops, Acts, AND PRACTICES—DISCRIMINATING IN Price, Htc.—CrayTon Act, 
Src. 2 (a)—VIOLATION OF —WHETHER HSTABLISHED 


Evidence was insufficient to establish wrongful price discrimination by 
salt manufacturer in its sales to wholesale and retail dealers. 


CEASE AND Desist OrperS—MetHops, AcTS AND PRACTICES—DISCRIMINATING IN 
Price, Erc.—Ciayton Act, Src. 2 (a)—“CoMPETITIVE Price ADJUSTMENTS’ — 
Ir DISCRIMINATORY—WHERE No Frnpine ALso oF EFFECT OF SUBSTANTIALLY 
LESSENING COMPETITION, ETC. 


Bvidence sufficient to sustain finding that so-called competitive price ad- 
justments by salt manufacturer were discriminatory did not justify cease 
and desist order, in absence of finding that such discrimination had effect of 
substantially lessening competition, or tended to create monopoly or to injure, 
destroy or prevent competition with manufacturer or with its customers who 
received benefit of the discriminatory prices. 


MeruHops, Acts, AND PRACTICES—DISCRIMINATING IN PRICE, Hro.—Ciayton Act, 
Src. 2 (a)—D1IscrIMINATION UNDER, IN GENERAL—INJURIOUS OR MONOPOLISTIC 
LIKELIHOOD OR EFFECT OF DIFFERENTIALS—THAT HFFECT OF DISCRIMINATIONS 
‘Mient Be SuBsTANTIALLY To LESSEN COMPETITION, Hrc.—WHETHER, AS 
GENERAL FINDING, SUFFICIENT AS To EFFECT OF DISCRIMINATION CONCERNED AS 
SUBSTANTIALLY LESSENING COMPETITION, ETC. 


The general finding that effect of discriminations in price, including 
discounts, rebates, and allowances, generally and specifically described might 
be substantially to lessen competition was insufficient as a finding that 
effect of such discrimination was to substantially lessen competition or tend 
to create a monopoly or to injure, destroy, or prevent competition with 
manufacturer or with customers receiving benefit of the discriminatory 
prices. 


‘MeTHOpS, ACTS, AND PRACTICES—DISCRIMINATING IN Prick, Erc.—CiLayton Act, 
Sec. 2 (a)—DISCRIMINATION UNDER, IN GENERAL—INJURIOUS OR MONOPOLISTIC 
LIKELIHOOD OR EFFECT OF DIFFERENTIALS—THAT EFFECT OF DISCRIMINATIONS 
“MigHt Be SUBSTANTIALLY To LESSEN COMPETITION’—WHETHER, AS GENERAL 
FINDING, SUFFICIENT AS TO EFFECT OF DISCRIMINATION CONCERNED AS SUBSTAN- 


TIALLY LESSENING COMPETITION—THAT FINDINGS CONCLUSIVE IF SUPPORTED BY 
TESTIMONY 


Clayton Act provision that findings as to the facts, supported by testimony, 
are conclusive, does not relieve Federal Trade Commission of making a 
substantia] showing and proper:findings. 


CEASE AND Desist ORDERS—METHODS, ACTS, AND PRACTICES—DISCRIMINATING 
IN Price, EHro.—Crayton Act, Src. 2 (a)—DrscrrIMINATION UNDER, IN 
GENERAL—INJURIOUS OR MONOPOLISTIC LIKELIHOOD oR E¥FFeECT—EHSTABLISH- 
MENT OF—WHETHER MERE POSSIBILITY OF, ADEQUATE 


The evidence justifying issuance of a cease and desist order by the Federal 
Trade Commission must disclose something considerably more than a mere 
possibility of injury. 
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CEASE AND Desist Orpers—MeErHops, ACTS, AND PRAcTICES—DISCRIMINATING 
In Price, Erc.—Criayton Act, Sec. 2 (a)—DrscriMInaTion UNpER—INJURIOUS 
oR Mownoporistic LIKELIHOOD OF EFFECT OF DIFFERENTIALS—EISTABLISHMENT 
OF —WHETHER MERE POSSIBILITY OF, ADEQUATE—IF COMPETITION FLOURISHES OR: 
INCREASES AFTER DISCRIMINATION COMPLAINED OF 


If competition still flourishes or increases after acts of price discrimina- 
tion complained of have been committed, evidence of possibility of injury 
must be convincing to justify cease and desist order by Federal Trade Com- 
mission. 

CEASE AND Desist Orprrs—Soorre AND BXxTENT—WHETHER TOO BROAD—IF 
RESPONDENT REQUIRED To Conpuct BusINEss At Its PEeRIL—DISCRIMINATING 
IN Price, Etc.—CLayton Act, Sec. 2 (a) 

A cease and desist order, the gist of which was to require manufacturer 
to conduct its business generally at its peril, leaving the Federal Trade 
Commission or any person or litigant claiming injury to harass manufacturer 
by proceedings under the Clayton Act for mistake in interpretation or ap- 
plication of the order exceeded jurisdiction of the Commission because of 
its general sweeping language. 


(The syllabus, with substituted captions, is taken from 
162 F. (2d) 949) 


On petition for review of order of Commission, order set aside. 

Mr. L. M. McBride and Mr. Edward H. Baker, Jr., both of Chicago, 
Ill., for petitioner. 

Mr. W. T. Kelley, General Counsel, Mr. Walter B. Wooden, Asso- 
ciate General Counsel, and Mr. Donovan Divet, Special Attorney, 
Federal Trade Commission, all of Washington, D. C., for respondent. 


Before Sparks and Minton, Circuit Judges, and Brieeiz, District - 
Judge, Minton, Circuit Judge, dissenting. 


Briaez, District Judge: 
The petitioner seeks to set aside a modified order of the respondent 


Commission to cease and desist from discriminating in the price of 
its salt products of like grade and quality as among wholesale or retail 
dealers when the differences in price are not justified in 


* * * differences in the cost of manufacture, sale, or delivery resulting from 
differing methods or quantities in which such products are sold or delivered 
(a) by selling such products to some wholesalers thereof at prices different from 
the prices charged other wholesalers who in fact compete in the sale and dis- 
tribution of such products; provided, however, that this shall not prevent price 
differences of less than five cents per case which do not tend to lessen, injure, 
or destroy competition among such wholesalers; (b) by Selling such products 
to some retailers thereof at prices different from the prices charged other retailers 
who in fact compete in the sale and distribution of such products ; provided, how- 
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ever, that this shall not prevent price differences of less than five cents per case 
which do not tend to lessen, injure, or destroy competition among such retailers ; 
-(¢) by selling such products to any retailer at prices lower than prices charged 
wholesalers whose customers compete with such retailer. For the purposes of 
comparison, the term “price” as used in this order takes into account discounts, 
rebates, allowances, and other terms and conditions of sale. 

The order complained of issued in a proceeding initiated by the 
respondent Commission in which it charged petitioner with discrimi- 
nating in price between different purchasers of its product through 
quantity discounts in effect since June 19, 1936, in violation of Section 
2 (a) of the Clayton Anti-Trust Act, as amended by the Act, com- 
monly referred to as the Robinson-Patman Price Discrimination Act 
(Act of June 19, 1936, U.S. C. A. Title 15, sec. 13). The respondent 
Commission has filed a cross-petition praying aflirmance and enforce- 
ment of its modified order. 

The complaint issued on September 18, 1940. After extensive hear- 
ings the original findings and order issued on July 28, 1944. In Octo- 
ber of that year a petition for review was filed in this Court and in 
February of 1945, pursuant to stipulation, it was ordered that the 
cause be remanded to the Federal Trade Commission for modification 
of findings of fact and of the cease and desist order. The modified 
order now before the Court issued by the respondent Commission on 
April 14, 1945. 

Petitioner is an [1linois corporation producing, manufacturing and 
selling salt in interstate commerce in all parts of the United States 
to wholesalers, retailers and consumers, and is one of the largest pro- 
ducers and distributors of this product in the country. Table salt 
is the only product involved in this proceeding. Table salts produced 
and distributed by petitioner are variously known as Morton’s free 
running, plain and iodized, Morton’s Blue Label, Morton’s Blue Pack- 
age, and Morton’s round can. Blue Label or Blue Package salt is 
packed and sold 24 packages to the carton or case, and this variety 
appears to also be identified as round can, iodized, etc. This grade 
or variety will be referred to as Blue Label. 

In selling Blue Label salt petitioner allows three separate discounts, 
all based on purchases of very large quantities. A fourth discount 
apples to other varieties of table salt. These price differentials and 
the basis thereof are substantially, as follows: 

(1) Blue Label salt sells for $1.50 per case when purchased in car- 
load lots and at $1.60 when purchased in less than carload lots. The 
ten cent differential approximates the extra cost of handling a less than 
carload shipment moving from a warehouse or [953] other car desti- 
nation point to some outside point, entailing a double handling. In 


—— 
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such cases the freight would be paid by petitioner and the amount 
thereof might exceed or be less than the ten cent differential. 

(2) A rebate of ten cents from the $1.50 a case price applicable 
to carload shipments is also granted to customers purchasing 5,000 or 
more cases in any consecutive 12-month period. 

(3) In lieu of the ten-cent rebate to purchasers of 5,000 or more 
cases of this sale, a rebate of fifteen cents a case from the $1.50 price 
is allowed to purchasers of 50,000 or more cases during any consecutive 
12-month period. 

(4) To purchasers of $50,000 or more of table salt other than the 
Blue Package variety, in any 12 consecutive month period, there is 
granted a one unit discount (about 5%) discount. Although this dis- 
count is not allowed on the Blue Package purchases, these purchases 
are included in the computation of total purchases of a customer which 
determine whether or not that customer has qualified as a $50,000 dis- 
count buyer. In computing the $50,000 bracket, f. 0. b. plant prices 
are used for all items except the Blue Package, regardless of other dis- 
counts, and the delivered price of the Blue Package is used regardless 
of other discounts. 

The ten-cent-per-case, fifteen-cent-per-case, and $50,000 discounts, 
are based upon quantity sales but are not related by evidence in the 

-record to any specified economies resulting to petitioner from cumula- 
tive purchases of the size covered by these respective discounts. In 
this respect these discounts differ from the carload discount of ten cents 
a case. 

The carload discount (No. 1) has been in effect since the organiza- 
tion of the Morton Salt Company in 1922. The 5,000-case (No. 2) 
and 50,000-case (No. 3) discounts were introduced by the Company in 
1927 or 1928 and have not since then been changed. The $50,000 dis- 
count (No. 4) was started in 1933 or 1934 and since then has been un- 
changed. 

In addition to these standard regular quantity discounts, it appears 
from the record that petitioner in a few instances has made special 
allowances or discounts of a competitive nature applicable to particular 
customers and limited areas. The findings and order of the Com- 
mission are in part predicated upon the so-called competitive adjust- 
ments and same should be distinguished from the general price dis- 
counts above described and the findings in respect thereto. The find- 
ings and order of the Commission in respect to the general price dis- 
counts raises the basic questions now in controversy. We will herein- 
after refer to these discounts as “quantity” discounts. 

The quantity discounts applicable to the table salt sales of peti- 
tioner are open and available on equal terms to all customers, and it is 
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not contended that any of said discounts or the price system which 
embraces them all was formulated to give any particular customer 
or customers or a selected class of customers a cost advantage over 
others who qualify therefor by quantity purchases. It is not claimed 
that there has been anything secret, local, special or personal about any 
such quantity discount as offered by petitioner to any of its customers. 
Each quantity discount and the quantity discount system of petitioner 
were and are national in scope, published, known and equally available 
toall. At all times pertinent to the present controversy these quantity 
discounts conformed with trade practices generally in the distribution 
and sale of staple merchandise by other producers and manufacturers 
of such merchandise. If the quantity-price system of petitioner is 
inherently discriminatory, within the meaning of this Act, as con- 
tended by the respondent Commission, then such discrimination is in- 
herent in, and inseparable from the quantity discount price structures 
of many other commodities similarly manufactured, sold, and distrib- 
uted. This conclusion is implicit in the findings, as based upon the 
‘evidence, and in the order of the Commission, and gives a scope to 
the determination of the instant question beyond its immediate effect 
upon the business practices of petitioner. 

Section 2 (a) of the Clayton Act, as amended, omitting all proviso 
clauses, is, as follows: 

It shall be unlawful for any person engaged in commerce, in the course of 
such commerce, either directly or indirectly, to discriminate in price between 
different [954] purchasers of commodities of like grade and quality, where either 
or any of the purchases involved in such discrimination are in commerce, where 
such coramodities are sold for use, consumption, or resale within the United 
States or any Territory thereof or the District of Columbia or any insular pos- 


session or other place under the jurisdiction of the United States, and where the 
effect of such discrimination may be substantially to lessen competition or tend 


to create a monopoly in any line of commerce, or to injure, destroy, or prevent. 


competition with any person who either grants or knowingly receives the benefit 
of such discrimination, or with customers of either of them. 


The italicized language was inserted in the original section by the 
1936 amendment (Robinson-Patman Act). 
The original proviso to Section 2 (a), insofar as pertinent, read 
Provided, That nothing herein contained shall prevent discrimination in 
price by the purchasers of commodities on account of differences in the grade, 


quality or quantity of the commodities sold, or that makes only due allowances 
for differences in the cost of selling or transportation. * * * 


The 1936 amendment changed this language to read: 


Provided, That nothing herein contained shall prevent differentials which 
make only due allowance for differences in the cost of manufacture, sale, or 
delivery resulting from the differing methods or quantities in which such com- 
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modities are to such purchasers sold or delivered: Provided, however, That the 
Federal Trade Commission may, after due investigation and hearing to all 
interested parties, fix and establish quantity limits, and revise the same as it 
finds necessary, as to particular commodities or classes of commodities, where 
it finds that available purchasers in greater quantities are so few as to render 
differentials on account thereof unjustly discriminatory or promotive of monop- 
oly in any line of commerce; and the foregoing shall then not be construed to 
permit differentials based on differences in quantities greater than those so fixed 
and established. 


In view of the questions raised, Section 2 (b) of the Act, contained 
in the 1936 amendment, is also pertinent, and is, as follows: 

Upon proof being made, at any hearing on a complaint under this section that 
there has been discrimination in price or services or facilities furnished, the 
burden of rebutting the prima facie case thus made by showing justification 
shall be upon the person charged with a violation of this section, and unless 
justification shall be affirmatively shown, the Commission is authorized to issue 
an order terminating the discrimination: Provided, however, That nothing (here- 
in contained) * * * shall prevent a seller rebutting the prima facie case 
thus made by showing that his lower price or the furnishing of services or 
facilities to any purchaser or purchasers was made in good faith to meet an 
equally low price of a competitor, or the services or facilities furnished by a 
competitor. (USCA Title 15, Sec. 13.) 


The original section did not apply to quantity discounts. Under 
the amended section a quantity discount based upon an actual differ- 
ence in the cost of manufacture, sale or delivery resulting from the 
different method or quantity in which petitioner sells its table salt is 
not in violation of the section because of the express language of the 
first proviso to the amended section. 

The basic, prime questions in dispute are whether said quantity 
discounts of petitioner are discriminatory as a matter of law, and 
do they inherently have the probable effect upon competition con- 
demned by the Act. There arise several supplementary and perhaps 
controlling questions upon that phase of the case which relates to 
general quantity discounts. There are also presented similar ques- 
tions in respect to the alleged competitive price adjustments, and 
whether the order in its scope and sweeping generality exceeds the 
jurisdiction of the Commission. 

We take the view that discrimination within the meaning of the 
Act is not synonymous with harmless differentiation. One discrimi- 
nates whenever he marks a difference, in the general sense, and 
a difference is marked by drawing any distinction. However, discrimi- 
nation in respect to regulation of commerce is not harmless differentia- 
tion, It is the act of unfairly, in [955] juriously and prejudicially 
distinguishing between persons or objects, where economically speak- 
ing a sound and fair distinction does not exist. It occurs as a matter 
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of law only when Section 2 (a) of the Clayton Act, as amended, is in 
fact violated. 

A distinction in price based upon the quantity sold and conforming 
with reasonable, customary and accepted economic differences does 
not inherently import an adverse effect upon competition, or the like- 
lihood thereof, condemned by said Act. This Court recently took this 
view upon the somewhat similar price differentials based on type of 
containers and quantities sold in the case of Corn Products Co. v. Fed- 
eral Trade Commission, (C. C. A. 7), 144 F. (2d) 211 [39 F. T. C. 664], 


wherein we said: 


Under Section 2 (a) it is unlawful to discriminate in price between different 
purchasers where the effect “may be” substantially to lessen competition or to 
injure, destroy or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination. It is the congressional 
intent to halt in its incipiency any possible injury to the public before it may 
have actually weakened the fabric of fair competition. 

ES * * * * * * 

Petitioners shipped its products to its customers in carload lots, tank truck 
loads, returnable steel drums, barrels, half barrels, 10 gallon kegs and 5 gallon 
kegs. An established differential in prices existed, dependent upon the size of 
the containers, the additional price per 100 weight over tank car prices being 
as follows: when shipped in tank trucks of the customer, 2 cents; when de- 
livered by petitioners’ equipment, 10 cents; when shipped in returnable steel 
drums, when there is no return freight paid, 18 cents; when the return freight 
on the empty drum is between 50 cents and 75 cents per hundred, 18 cents; when 
it is between 76 cents and 90 cents per hundred, 23 cents; when it is between 91 
cents and $1, 28 cents; when the return freight on the empty drum is more than 
$1 per hundred 33 cents; 5 gallon kegs $1.08; 10 gallon kegs 98 cents; half bar- 
rels 56 cents; barrels 33 cents. This is the only evidence submitted upon this 
issue and upon it the Commission found petitioners guilty of unlawful 
discrimination. 

The evidence is merely that the smaller the container the greater proportion- 
ately the cost. There is nothing to show that this resulted in any discrimina- 
tion among competing purchasers other than to create such differences as 
normally arise in buying in smaller quantities or in larger quantities. We think 
the facts furnish no basis whatever for any sound inference of violation of 
the law in this respect. 


In the somewhat similar case of Lipson v. Socony Vacuum Corpora- 
tion (CCA 1), 87 F. (2d), 265, it was asserted that a certain contract 
was in violation of Section 3 of the Clayton Act. The Court said: 


It is obvious from his declarations that the defendants’ policy does not affect 
' the amount of sales by the plaintiff of the defendants’ products, but only his 
profits, since the inference is clear that he has supplied all demands of his 
customers for “Socony” gasoline, though at a less profit than if he could buy on 
the tank car market. He does not allege, however, in his amended declaration, 
that he is equipped to accept gasoline at his filling station in tank cars, or that 
his profits are so small that he must give up supplying his customers with 
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“Socony” products. The inference is also clear that he buys and sells the 
products of other integrated or independent companies on the same terms as those 
of the defendants. There is obviously no discrimination in terms or price between 
him and other retail customers of the defendants. 

It has always been necessary to prove that price differentials are 
likely to cause injury, create monopoly or otherwise offend in the man- 
ner condemned by Section 2. Such injury or threat of injury is not 
inferable from the price structure alone. While inferences are some- 
times indulged they are not inferences of facts based upon harmless 
differentials, equally reconcilable with other inferences, from which the 
required threat of injury or actual injury to competition is inferred. 
If the facts are established reasonable inferences may be drawn. 
If the facts established also support other inferences than those sup- 
porting the offense, such inferences may be drawn. In [956] case the 
facts are equally reconcilable with an inference in favor of innocence 
of wrong doing and the commission of the offense, the inference of 
innocence should prevail. 

The respondent relies upon the decision of the Supreme Court in 
the Corn Product case, which affirmed the decision of this Court, supra. 
There the facts which might occur from the prices charged were agreed 
to by stipulation. The possibility of injury to competition was rea- 
sonably to be inferred from such admitted result of the practice com- 
plained of. In that case the Supreme Court said: 

It was stipulated, and the Commission found, that the allowances in question 
were “sufficient,” if and when reflected in whole or in substantial part in resale 
prices, to attract business to the favored purchasers away from their competitors, 
“or to force (their) competitors to resell * * * at a substantially reduced 
profit, or to refrain from reselling.” But it is asserted that there is no evidence 
that the allowances ever were reflected in the purchasers’ resale prices. This 
argument loses sight of the statutory command. As we have said, the statute 
does not require that the discriminations must in fact have harmed competition, 
but only that there is a reasonable possibility that they “may” have such an effect. 
We think that it was permissible for the Commission to infer that these dis- 


criminatory allowances were a substantial threat to competition. (Corn 
Products Oo. y. Federal Trade Commission, 324 U. S. 726, 89 L. Hd. 1320, 1834) 


[40 F. T. C. 892]. 

By two hypothetical questions propounded to witnesses, many of 
whom were not shown to possess any qualifications for the opinion 
given, the Commission attempted to establish a probable result from 
the continuance of the price-discount system of petitioner from which 
the possibility of injury to competition might be inferred. These 
opinions are at variance insofar as injury defined by the Act is con- 
cerned with the actual facts admitted by many of the witnesses whose 
opinions were sought, and as otherwise established. One question 
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was, “If you were selling Morton’s Blue Package salt at $1.65 per case 
while at the same time a competitor seller was selling it for $1.63 per 
case, would your business be affected?” The similar question was, 
“Tf you were paying $1.50 per case for Morton’s Blue package salt 
while a competitor was paying $1.40, would your business be affected ?” 
Fifty-one of the Commission’s witnesses were thus interrogated over 
petitioner’s objection. Thirty-two thought their business might be 
affected. None specified in what manner, to what extent, or what 
bearing such injury might have upon their competitive position or 
business profit. Twenty-nine (some of the thirty-two included) ob- 
served that while the competitor enjoying the discount might have 
an opportunity to make more profit, there would be no effect on com- 
petition, if, as the record demonstrates to be the fact, the discount was 
not used to reduce the sale price of the product. This had not occurred 
in the past. 

Any businessman would readily admit that to some degree the price 
paid by a competitor for a product sold by him affects his business, 
but that is far from establishing that such price differential would 
force either of them to resell at a substantially reduced profit or to 
refrain from reselling as was stipulated in the Corn Products case,- 
supra. This does not inferentially establish that the competitive posi- 
tion of either of them is being or may be injured, or that competition in 
the wholesale or retail business in the same line of commerce in general 
is being or may be injured or that the price differentials in question 
actually affect or may affect the competitive resale fluctuations in 
the trade. 

The record in this case shows that wholesalers and retailers attempt 
only to stay in general line with competitors’ prices; they distinguish 
between the effect of regular and special sale prices, and between the 
prices of cash-and-carry houses or stores and those of regular service 
houses or stores; competition between other salt manufacturers or 
between salt wholesalers and retailers has not been injured, and 
monopoly has not been promoted by the quantity price structure for 
the salt products manufactured, sold and delivered by petitioner, and 
there is no evidence that such will be the probable effect from a con- 
tinuance [957] thereof. In our opinion the Commission has con- 
fused “injury to competition” with the normal effect resulting from 
the differences which normally arise in the buying of smaller or larger 
quantities of any product, which we held did not constitute wrongful 
discrimination (Corn Products Co. v. Federal Trade Commission, 
supra, 144 F, (2d) 220). [89 F. T. C. 676]. 

Contrary to the inferences drawn by the respondent Commission 
upon this foundation, the evidence shows substantial increases in sales 
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to all nondiscount customers in all trade areas for the entire period 
covered by the Commission’s evidence. The inference, if any could be 
drawn, was that the quantity discount system of petitioner tended to 
increase, not injure, competition. The least that can be said for this 
evidence is that it completely rebuts the opinion evidence elicited upon 
the hypothetical questions and renders same a wholly insufficient 
foundation for the inference of injury, or probability of injury, to 
competition. 

The quantity carload discount of petitioner was related by sub- 
stantial and uncontroverted evidence to the cost of the sale and delivery 
of petitioner’s product resulting from the different method of handling 
a carload quantity in the sale and delivery to a carload quantity buyer 
from the method of handling lesser quantities. It cannot be said from 
the record that this differential exceeds a due allowance for the differ- 
ence in such costs. 

In respect to the other quantity discounts, it does not appear that 
the differentials resulting from the discounts are not based upon or 
related to due cost allowances in the manufacture, sale and delivery of 
these products. Neither is there testimony to the contrary. As 
pointed out in the brief of the respondent Commission, a wide gap 
separates the normal purchaser from even the 5,000 case Blue Label 
customer and an even wider gap separates the latter from a 50,000 case 
Blue Label customer, and an equally wide or even wider gap separates 
the $50,000 standard salt purchaser from the small quantity normal 
purchaser. 

Where price differentials are determined solely by the quantity of 
the product purchased and the difference in the specified units in each 
bracket is large and substantial so as to show a relationship between 
the cost advantages deriving from the large scale business and price 
differentials, and such price differentials are a relatively small part of 
the selling price, as in this case, no presumption should arise that such 
differentials do not correspond with the due cost allowances of the 
vendor in the manufacture, sale and delivery of his product. This 
would especially be true where the vendor engaged in the combined 
activity of manufacturing, selling and distributing, as does petitioner. 
‘This is the instant case. 

Upon the establishment of the facts shown by this record, was the 
respondent Commission justified in concluding that these price differ- 
entials did not correspond with such due allowances, by reason of the 
failure of the petitioner to affirmatively prove by direct evidence such 
due allowances were the bases for its quantity discount system? We 
think not under facts such as these. Upon different facts, especially 
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if the price and discount structure should in any case be closely brac- 
keted with disproportionate price differentials, this result might not 
apply. The facts would determine. Moreover, we are not prepared 
to say that the relationship of quantity price differentials to due cost 
allowances is an affirmative defense of justification to discrimination 
contemplated by Section 2 (b), for the reason that the defense con- 
templated by that section is not a defense to any price discrimination, 
however harmless, but to the wrongful price discrimination forbidden 
by Section 2 (a). The defense of justification is the defense to a 
violation either admitted or established. 

In the absence of evidence and finding that a particular price derived 
from a quantity discount is discriminatory, and carries the probability 
of injury to competition, etc., and, in the case of quantity price dif- 
ferentials, that same were not related to reasonable cost allowances, 
there would be no wrongful discrimination, and the defense of justifi- 
cation would not be in order. One does not justify an act which is 
harmless, inoffensive and legal. One such defense is [958] specifically 
reserved by Section 2 (b), and is that the lower charge, although 
discriminatory and injurious, was, nevertheless, made in good faith 
to meet competition. 

There was no substantial evidence and no finding that these specific 
discounts were wrongfully discriminatory. The general and all- 
inclusive legal conclusion and finding (paragraph 10) “That the 
effect of the discriminations in price, including discounts, rebates and 
allowances, generally and specifically described herein may be sub- 
stantially to lessen competition,” is insufficient. The burden of prov- 
ing the wrongful discrimination as defined by Section 2 (a) upon — 
the evidence in this case did not shift by reason thereof under Section 
2 (b) of the Act. 

The so-called competitive price adjustments in special instances and 
limited areas, are found discriminatory. We find that there is sub- 
stantial evidence tending to support the findings of the Commission 
that these so-called adjustments for whatever purpose made are not 
maintained to meet the lower prices of present competition, or if orig- 
inally so made, are not now continued for such purpose, and are dis- 
criminatory. The respondent Commission does not, however, find that 
the effect of such discrimination is to substantially lessen competition, 
or tend to create a monopoly or to injure, destroy or prevent competi- 
tion with petitioner or with its customers who receive the benefit of 
these discriminatory prices, and there is little evidence upon this 
question. Such facts and supporting findings thereon are essential 
elements under the Act and must be found to exist for the Commission 
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to exercise its jurisdiction in issuing the order in question. These facts 
were not admitted. The general finding is insufficient for this purpose. 

It is contended by the respondent Commission that its findings as to 
the facts, as supported by testimony, are conclusive. (Section 11 of 
the Clayton Act). However, this provision as interpreted by the 
Courts does not relieve the Commission of making a substantial show- 
ing and proper findings. The Supreme Court has said in respect to 
a similar statutory provision: 

Section 10 (e) of the Act provides: “* * * The findings of the Board as to 

the facts, if supported by evidence, shall be conclusive.” But as has often been 
pointed out, this, as in the case of other findings by administrative bodies, means 
evidence which is substantial, that is, affording a substantial basis of fact from 
which the fact in issue can be reasonably inferred. * * * Substantial eyi- 
dence is more than a scintilla, and must do more than create a suspicion of the 
existence of the fact to be established. “It means such relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.” * * * 
and it must be enough to justify, if the trial were to a jury, a refusal to direct 
a verdict when the conclusion sought to be drawn from it is one of fact for the 
jury. (National Labor R. Board v. Columbian E. & Stamping Co., 306 U. S. 292, 
299, 83 L. Ed. 660, 665, 59 S. Ct. 501, 505) 
To like effect see Consolidated Edison Co. v. National Labor R. Board, 
305 U.S. 197, 229, 83 L. Ed. 126, 140, 59 S. Ct. 206, 216; B. S. Pearsall 
Butter Co. v. Federal Trade Commission, 292 Fed. 720, 723 [6 F. T. C. 
605; 1S. & D. 324]; Carlay Co. v. Federal Trade Commission, 153 F. 
(2d) 493, 496 [42 F. T. C. 897]. The evidence must disclose something 
considerably more than a mere possibility of injury. Standard Fash- 
ion Co. v. Magrane-Houston Co., 258 U.S. 346, 356, 66 L. Ed. 6538, 658 
42S. Ct. 360, 362; International Shoe Co. v. Federal Trade Commis- 
sion, 280 U. S. 291, 298, 74 L. Ed. 431, 441, 50 S. Ct. 89, 91 [13 F. T. C. 
598;1S.&D. 1177; 2S. & D. 53]; Standard Oil Co. v. Federal Trade 
Commission, 282 Fed. 81, 86 [5 F. T. C. 542;18. & D. 226], Aff’d 261 
U. S. 463, 43 S. Ct. 450 [6 F. T. C. 587; 1S. & D. 306]. If competition 
still flourishes or increases after the acts complained of have been com- 
mitted, then the evidence of possibility of injury must be convincing. 
Pennsylvania R. Co. v. Interstate Commerce Commission, 66 F. (2d) 
37, 38, 39, aff'd 291 U.S, 651, 78 L. Ed. 1045, 54 8. Ct. 559; Pick Mfg. 
Co. v. General Motors Corp., 80 F. (2d) 641, 644, aff’d 299 U.S. 3, 81 
L. Ed. 4, 57 S. Ct. 1; Standard Oil of N. Y. v. Federal Trade Com- 
mission, 273 Fed. 478, 482 [3 F. T. C. 622;1S.&D. 129], 

Petitioner complains of the general sweeping language of the order 
to cease [959] and desist and urges that the same exceeds the jurisdic- 
tion of the Commission. The gist of this order is to require the 
petitioner to conduct its business generally at its peril, leaving the 
Commission or any person or litigant claiming injury to harass peti- 
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tioner by proceedings under the Act for a mistake in interpretation 
or application of the order. In a similar case in disposing of a sweep- 
ing and general order of the National Labor Relations Board, the 
Supreme Court said: 


But the mere fact that a court has found that a defendant has committed an 
act in violation of a statute does not justify an injunction broadly to obey the 
statute and thus subject the defendant to contempt proceedings if he shall at any 
time in the future commit some new violation unlike and unrelated to that with 
which he was originally charged. * * * 

We hold only that the National Labor Relations Act does not give the Board an 
authority, which courts cannot rightly exercise, to enjoin violations of all the 


provisions of the statute merely because the violation of one has been found.’ 


(National Labor Relations Board v. Express Pub. Co., 312 U. 8. 426, 435, 85 L. Hd. 
930, 936, 61 S. Ct. 693.) 

This Court took a similar view in respect to an order of the Federal 
Trade Commission in Milk and Ice Cream Can Institute v. Federal 
Trade Commission, 152 F. (2d) 478, 483, in which we sustained specific 
provisions but held the sweeping, general and catch-all provisions to 
be beyond the jurisdiction of the Commission. This Court said: 

We are of the view, however, that one provision contained in paragraph (7) of 
the order should be eliminated. By it petitioners are enjoined from “formulating 
or putting into operation any other practice or plan which has the purpose or 
effect of fixing or maintaining prices for metal milk or ice cream cans.” The 
present plan has been tested and found unlawful and we see no reason why some 
other plan of which the Commission might complain should not be tested in the 
usual way rather than in a proceeding for violating the cease and desist order, 
as would be the case if this provision should remain in the order. 

This objection to the order of the Commission is equally applicable 
in our case and should be sustained. 

The prayer of the petitioner should be allowed and the findings and 
order of the respondent Commission are set aside and its complaint 
against the petitioner dismissed. 


Minton, Cireuit Judge, dissenting : 

If I, asmall buyer of salt, have to pay more for my salt than a larger 
buyer does because he is a large buyer, it seems clear to me that I have 
been discriminated against as to price. It must have seemed that way 
to Congress, because under the Clayton Act quantity discounts were 
expressly excluded from discrimination. The Robinson-Patman 
amendment to the Clayton Act eliminated the exclusion of quantity 
discounts, unless related to the cost of production, sale, and delivery. 
See Goodyear Tire & Rubber Oo. v. Federal Trade Commission, 101 
F. (2d) 620-624 [28 F. T. C. 1899;3S. & D. 63]. Itherefore think that 
quantity discounts are discriminatory per se and can be justified only 
when properly related to the cost of production, sale, and delivery. 


ee eee Sse 
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Discrimination must be such that its effect “may be” substantially 
to lessen competition. It does not have to be shown, and therefore 
found by the Commission, that such discrimination actually lessened 
competition, etc. It is sufficient if it is found that there is a reason- 
able possibility that the discriminatory acts “may” have such an effect. 
Corn Products Refining Co. et al. v. Federal Trade Commission, 324 
U.S. 726, 65 S. Ct. 961, 89 L. Ed. 1820 [40 F. T. C. 892]. This called 
for the expert judgment of the Commission, and the Commission in its 
findings found that the effect of the discriminatory acts of the peti- 
tioner “may be substantially to lessen competition in the line of com- 
merce in which the purchaser receiving the benefit of said discrimina- 
tory price is engaged and to injure, destroy, and prevent competition 
between those purchasers receiving the benefit of said discriminatory 
prices, discounts, rebates, and allowances and those to whom they 
are denied.” 

This ultimate finding of fact is based upon subsidiary findings 
which in turn have [960] substantial evidence in the record to support 
them. 

The quantity discounts, in my opinion, are discriminatory and may 
have the effect denounced by the statute. The fact of the discrimina- 
tion itself, it seems to me, would have supported an inference that the 
effect may be to lessen competition. The Supreme Court held such an 
inference would have been justified in the case of Corn Products Re- 
fining Co. et al. v. Federal Trade Commission, supra. Mr. Chief Jus- 
tice Stone said in that case (p. 742) : “We think that it was permissible 
for the Commission to infer that these discriminatory allowances were 
a substantial threat to competition.” 

The same thing seems true to me in the instance case, but there was 
abundant evidence in the record to support for finding, in addition 
to proper inferences. I think the order should be enforced. 
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PENALTY PROCEEDINGS? 


United States v. American Steel and Wire Oo. of New Jersey et al., 
United States District Court for the Southern District of New York; 
total of $38,000 in penalties assessed as follows: on April 25, 1947, 
$7,500, without costs, assessed against each of five corporations, includ- 
ing American Steel & Wire Co. of New Jersey, Anaconda Wire & Cable 
Co., General Electric Co., Phelps-Dodge Copper Products Corp., and 
the Okonite Co.; and on April 30, 1947, $500 assessed against General 
Cable Corp. Complaint against Habirshaw Cable & Wire Corp. was 
dismissed April 25. 

National Electrical Manufacturers Association and 16 member 
corporations, their officers, employees, etc., in connection with the 
business of selling and offering for sale impregnated paper cable, 
varnished cambric cable, rubber power cable, parkway cable, and 
“Safecote” rubber covered building wire in interstate commerce, had 
been ordered to cease and desist from— 

1. Fixing, maintaining, or enhancing prices, special charges, dis- 
counts, transportation charges or any terms or conditions of sale which 
terms or conditions constitute a substantial element in competition; 

2. Providing that.any price lists compiled and distributed by any of 
them among their competitors are to be adopted and adhered to until 
modifications thereof are similarly compiled and distributed with the 
result that such original lists and amendments are so adopted and 
adhered to by any of them and their competitors; 

3. Imposing, attempting or threatening to impose, by any means 
whatsoever, any penalty on manufacturers who fail or refuse to adopt 
and adhere to the prices or lists compiled and distributed_as stated in 
paragraphs (1) and (2) hereof; 

4. Participating with competitors in initiating or conducting any 
investigation for the purpose of ascertaining and reporting for their 

4On March 5, 1947, word was received from the Department of Justice that that 
Department had on November 4, 1942, for lack of evidence to support the complaint, 
withdrawn the case of Blackwell Journal Publishing Co., which had theretofore been 
filed in the District Court for the Southern District of New York. The cease and desist 
order prohibited respondent publisher from circulating false, disparaging statements con- 
cerning the financial condition and responsibility of its competitor, offering subscriptions 
of its newspaper without cost to competitor’s subscribers, and publishing advertisements 


below cost for the purpose of injuring competitor. (Docket 2456, 23 F. T. C. 413.) 
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joint benefit if, when, and to what extent any competitors has deviated 
from any price list or any announced or quoted price, or otherwise 
bringing pressure or persuasion to bear upon competitors not to devi- 
ate from any such price list or price, provided that this paragraph 
shall not prevent the circulation of reports of the prices, terms, condi- 
tions, and like particulars of closed transactions, when not done for the 
purpose of policing the activities prohibited in paragraph (1) or (2)% 

5. Compiling and distributing among competittors information as 
to any discounts from, or terms of sale applicable to, any price or 
price list agreed to be adopted and adhered to as described in para- 
graphs (1)~and (2), whether for specified quantities for prompt 
payment or for other reasons, including any means or methods by 
which to calculate prices on goods that vary in grade or specification 
from the grades and specifications to which such prices or price lists 
ordinarily apply, with the understanding that such discounts, terms of 
sale, or means or methods are to be adopted and adhered to by any 
of them and their competitors until modifications thereof are distrib- 
uted among such competitors and with the result that such discounts 
terms of sale, or means or methods are so adopted and adhered to; 
- 6. Determining or attempting to determine what concerns shall be 


recognized as jobbers for the distribution of the products of the In- 


dustry, refusing to sell concerns not jointly recognized by the manu- 
facturers as jobbers, requiring jobbers to sell their customers at list 
prices or at other prices, prescribed by the manufacturers detecting 
and reporting jobbers who fail to maintain the prescribed resale 
price, and refusing to sell such jobbers, where the effect may be to 
prevent jobbers from competing with each other as to price on the 
goods of a particular manufacturer or on the goods of said manu- 
facturers generally ; 

7. Refusing to sell any buyer who so elects at a price calculated 
f. o. b. point or place from which the goods purchased are actually 
shipped ; 

8. Requiring that customers purchase only on a delivered price 
basis, whether in the form of a single delivered price throughout the 
United States or throughout each of any number of price zones; 

9. Making any payment or allowance to buyers for the return of 
reels on which cable or wire is wound for delivery, where such pay- 
ment or allowance is other than the actual cost of return freight to 
place of shipment and where as a necessary incident to paying or 
allowing other than the actual freight, identity of delivered prices 


1s preserved and maintained among the respective respondent manu- 
facturers. 
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10. Agreeing or attempting to agree with any competing manu- 
facturer when both are selling goods as licensees under the same patent 
for the purpose and with the effect of fixing a price or prices at which 
they shall each sell the article covered by their licenses, and for the 
purpose or with the effect of obtaining from their licensor a require- 
ment that the price so arrived at shall be adhered to under the terms 
of their respective license agreements; provided that this paragraph 
shall not abridge any legal rights of a licensor under a patent or patent 
license agreement. (Docket 2005, 24 Fo T.-C. 323.) 
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We tipOlsONS cee sss ees oa eh ee oe eee 794 (7590), 802 (7611) 
‘Rayo De Luz” eye medicine_-_-__-----_- De ae eee eee 775 (7555) 
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As to— 
ASSEN PSMCALNIN GS. Seseewy Paw e —  < t ae ee eee ee Be 238 
Ailments and symptoms generally_____________________- 283, 348, 491 
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Connections— 
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Identity— 
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Private business being educational institution____---------- 623 
QeVeI TIC ALO Se ee oe Se 248, 530 


1 Covering practices included in cease and desist orders and stipulations, at p. 1274, in instant volume. 
For index by commodities involved rather than by practice, see Table of Commodities, preceding. 
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Cosmetic— 

oiletzandbeautiivimes soca ae 530 
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Medicinal, therapeutic, remedial and healthful____________ 1, 


80, 117, 182, 177, 283, 329, 457, 491 
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Sn ee ae NER eee Sn ee tan 421 
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Ailments, misrepresenting as to. (See Advertising, etc.)_-.--.---------- 283 
Analgesic qualities of product, misrepresenting as to. (See Advertising, 
LG) a a Sa ER ae Sr re ee Me bee er yaaa Pee 283 
Antiseptic qualities of product, misrepresenting as to. (See Advertising, 
OE IE OTL TOT, LI NONE POT ES tet Te re aes 195, 248 
Approval or indorsement of product, claiming falsely, See Claiming or 
using, ete. 
“‘Art Studio,” business misrepresenting as. (See Advertising, etc.; Assum- 
ing, ete.; Misrepresenting business, etc.)_..---+---+-+-+-+-+----+-+-- 565 


Association, misrepresenting individual or private business as. (See. Ad- 
vertising, etc.; Assuming, etc.; Misrepresenting business status)--. 1, 9, 565 
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As to- Page 
Business bene bonded 2222 25522 Reh ee Nee eee eee Se 212 
Correspondence school being — 

Roundationws. Sentence ee 623 
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Identity: 
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Nature of business: 
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Coercing, eted)seye! Pete es pe ee eee eee ee i 379 


Branding product falsely. See Misbranding, etc. 

Brokerage payments or acceptances, discriminating in price through. See 
Discriminating in price. 

Business address, extending or permitting use of, in aid of misrepresenta- 
tions ofothersten (SeevAicdinig etc. )ss ee ec ee ee 565 

Business status, advantages or connections, misrepresenting as to. See 
Advertising, etc.; Assuming, etc.; Misrepresenting business status, etc.; 
Misrepresenting directly, etc. 

“Buying brokers,” discriminating in price through paying commissions, 


etc., to so-called. (See Discriminating, etc.)__._____________- 111, 164, 304 
“‘Cashmere”’: 
Meaning to purchasing public as applied to wool and yarn____________ 470 


Cease and desist orders: 
Scope and adequacy, re inclusion and exclusion. (See Corrective 


EHOW) FES I «nS A OL ea ee AE ae. So 132 
Character of product, non-standard or unusual: failing to disclose in solicit- 
ing sale "Se Neglecting ete) os Ee eG eee ae 565 
Charges of complaint, dismissal without prejudice where practice cor- 
rectedunder Wool Products Act seas a> oo sree Be ere Oeeneme een ae 29 
Charges of complaint, not sustained by evidence..__ _____________-_-_- 238, 


370, 408, 413, 447, 470, 605, 623 
Civil Service Commission claiming connection with, falsely. (See Adver- 
tising, etc.; Assuming, etc.; Misrepresenting business, etc.)________ 202, 623. 
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Coercing and intimidating: 
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By withholding property or rights__.______..__..-_...._______ 565 

Suppliers and sellers— 
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To cut off supplies or otherwise discipline price cutters_____2-=_ 379 

Teo grant uniform discounts and allowances-___.___._.._____-- 379 
College, misrepresenting correspondence school as. (See Advertising, 

etc.; Assuming, etc.; Misrepresenting business status, etc.)___.._-__- 403, 623 
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To— 

Enforce or bring about resale price maintenance__________---_- 379 
Enhance, maintain or unify prices__.-..-.2+----..-+--2+-+2-- 379 
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Through— 
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gs ree es Pe es 499 
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22 was So es ee ES Pe, SST Sk se oS 9, 238 
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eomaplamibssel se. piss J S252. ase se A eek Se 8 Se 238, 470 
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Ciiarecs of complaint) oc. 22 cet 22-2 3 2 TS SS 238 
Composition of product: 

Failing unlawfully to reveal. (See Neglecting, etc.)_-..---------- 87 

Misbranding as to, under Wool Products Labeling Act. (See Mis- 

Seman tee) BS a hs oS Ba ls Se 28 Bees 87 

Misrepresenting as to. (See Advertising, etc.; Misbranding, ete.; 

Neglecting, ete.; Using misleading, etc.) ._-_-.------------------- 41, 


87, 132, 151, 184, 223, 256, 283, 364, 370, 470, 530 
Condition of product: 
Misrepresenting as to. (See Advertising, etc.).-..---------------- 320 
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In violation of Wool Products Labeling Act._.-.--------------=--- 432 


“Madelin.Jdapan labelss2 = 226 
Concerted price fixing. See Combining or conspiring. 
Connections, Government, misrepresenting as to. (See advert ete.; 


Misrepresenting business, .etc;) 21 seutazaxesil 2xlUeet See - 9, 202, 357 
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(See Combining Sete.) za 0 tree se es SS eee oa 499 
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ulinawires: att f2e see eee eee ae ORE. SS Rue bee 403 
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fieatione.n0 24... eeedeele hoe ste epeelh erdins sere ete 640 
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etc.; Assuming, etc.; Misrepresenting business, etc.)--_------------ 403, 623 
Cosmetic qualities of product, misrepresenting as to. (Sec panera 

etcs, Using misleading ete:)2Hee Bases ate aoe ee eee 530 
Gustomer: property, withholding to coerce pnnohalses (See Coercing, etc.; 

Hnforeingidealings, ete.) .....-... _2sseee eer Io nen astern A 565 
Dealer assistance to be extended, misrepresenting. (See Advertising, etc.; 

Securing sete.) 22s_o¢ tseesis hese es hee eee eee ee 238 
Dealer being manufacturer, misrepresenting as to. (See AdwaPtisine: ete.; : 

Misrepresenting business status, etc.) -..-+..-.--_-..--______- ee 320, 357 
Dealing on exclusive and tying basis in violation of section 3, Clayton Act__ 480 
Defense Transportation, Office of, falsely implying approval of. (See 

Advertising, -etes;:Claiming»,etojesaq-etieesd hed steaks 25.8 212 
Degrees, academic: 

Whether evidence to support corporate issuance of as ultra vires act_. 403 
Delaying or withholding corrections, adjustments, or returns, improperly-. 565 
Depictions, misrepresenting condition of product through. See Adver- 

tising ,ete-)isxialiSiieee s - sewell vs altiyel lini aie Sedge: os _ ge loners 320 
Designations and names, using misleading. (See Using misleading, etc., 

and, generally, ;Unfair methods) - sccehbee wel boeuhh eis See Suede 202 
Designations, personnel: : 

Misrepresenting Government connection through. (See Advertising) _ 202 
Dionne quintuplets, misrepresenting appointments as official baker to. 

(See Advertising; ete. Claiming, ete!) 222 danit sche: gs aie 132 
Direct dealing advantages, misrepresenting as to. (See Advertising, etc.; 

Misrepresenting business status). sie bey A Soe Lt. eg_ sg) eeeiose 447 
“Discount cards,’ misrepresenting prices available through. (See Mis- 

representing prices, Offering deceptive,:ete.) 9... 222-2222 elke 313 


Discounts, concerted action to bring about uniform. (See Combining, 
etc.; Maintaining resale price, etc.) .. 222-2221 _- OJ-28 grieeker ae 379 
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Discriminating in price: 


As to— 

Brokerage— Page 

Buyers for own accounts____.______._____ 173, 190, 232, 297, 619 

SY INEGMONSIS ALS! ATi edt} polsion mete}. ote 111, 164, 304 
(GConbipnmenie tis (2) sdiideled os tereudi Lavi. ome 111 

Purchasing tasenp ole 2955 hh ee eee our 232 

hareed G0nerall yes daodarc soveboocpercum usluswsnuesieL ua 56, 480 
Functional or distributive classification or treatment_-_________ 56 

Dismissal of certain charges of complaint in desist decision. (See Charges 

Oficomplain tt EAE 252 JOE wesths che ay JS beers Wy el Hea ig? eye 29 


Dismissal of complaint: 
As to certain respondents joined, where allegation sustained as to one 


On hiya See rae Wo See. SEO sie Se oust eee 470 
As to certain respondents, where findings limited to practices of 
PSSOCIALIOTINM Spr eae Fe Sh ER ES Fe OLE Bee 379 
Distributive or functional classification, discriminating in price through. 
GScesDiscriminating ete) San fe We Siete eh a nl bel ee 56 
Domestic, misrepresenting imported product or parts falsely as. (See 
Advertising, etc.; Neglecting, etc.; Using misleading, etc.)_______ 41, 226, 4382 
Durability of product, misrepresenting as to. (See Advertising, etc.)_.___ 158, 
195, 238 
Earnings, misrepresenting agents’. (See Advertising, etc.; Securing, etc.). 238 
Educational institution of higher learning, misrepresenting correspondence 
school as. (See Advertising, etc.; Misrepresenting business, ete.) ______ 623 


Emblems, misrepresenting Government connection through simulating. 
(See Advertising, etc.; Assuming, etc.; Misrepresenting business status, 


UG een ae Pa C Nt ee pitti g Mh eR Seed ped So fey Stee Se PGF IS 202 
Employment, misrepresenting opportunities for. (See Advertising, etc.; 
CCUR NASAL CHES Ouest a et ek oe A eres Se eh ee 202 
Enforcing dealings or payments wrongfully: 
Through— 
Withholding customer’s property or rights___-_--__-.---------- 565 
Espionage systems, use in maintaining resale prices_____..-.--_-------- 379 
Evidence, as not sustaining charge of complaint__.__.-..-------------- 238, 


870, 408, 413, 447, 470, 605, 623 
Exclusive dealing, in violation of Sec. 3, Clayton Act. (See Dealing on 
exclusiveretesi. nlietsney sy ae44s.. nk 28 eden. peck 480 
Failing to reveal material facts, unfairly or improperly. See Neglecting, etc. 
Fair trade acts, state: seeking concertedly to bring about and enforce 


operations under. (See Combining, etc.; Maintaining resale prices)_-.__ 379 
False and misleading advertising matter, furnishing means of deception 
through supplying: 2s(See: Furnishing, ete:) 22.2 s.uscelwed so teesesy lee 256 


Fictitious pricing. See Misrepresenting prices, etc. 
Financial condition, misrepresenting as to. (See Advertising, etc.; Mis- 
representing businessw ete.) =: asae ees ies ea eeosaer Lae det 565 
Findings: failure to make for lack of adequate basis in record__-_------- 238, 
370, 403, 447, 605 


1264 FEDERAL TRADE COMMISSION DECISIONS 
Desist DECISIONS AND ORDERS 


Fixing prices. See Combining, etc. 
Forced or sacrifice sales, representing products falsely as offered at. (See Page 


Misrepresenting prices) &- 24. s esse 2 eee Se ee ee 447 
Foreign source of product, misrepresenting as to. (See Advertising, etc. ; 

Neglecting, etc.; Using misleading, etc.)_-....--.----__------- 226, 432, 470 
Form letters, offering deceptive inducements through. (See Offering, 

ete.) 2 Oe Ee, SE SE Se Re eS SEs 274 
Foundation, misrepresenting correspondence school as. (See Advertising, 

Assuming, etc.; Misrepresenting business status) -_.._._.----------=--- 623 — 
Free goods, snide resent as to. (See Advertising, etc.; Offering, atel ypo-12388 
Functional effectiveness of product, misrepresenting as = (See Adver- 

tising evel) SOP Peer eG ie See EPs | SER Ue se 413 
Functional or distributive classification, discriminating in price through. 

(SecesDiseriminatine, Cte). ee eae eae ee eee eee ee 56 


Furnishing means and instrumentalities of misrepresentation and ib amb 
tion: 
Through supplying— 


Detachable labels, in violation of Wool Products Act___-_---__- 565 
False and misleading advertising matter_________--_---------- 256 
Tags, labels rendered illegible and obscure under Wool Products 
ACU Std iP SLI SAE D WLR Ra eh Pate. Se See 432 
Genealogical research, misrepresenting collection business as. (See 
Advertising, etc.; Assuming, etc.; Misrepresenting business, etc.)._____ 274 
Government connection, misrepresenting. (See Advertising, ete.; Assum- 
ing, ‘etce?; Misrepresenting: xete.jimmia see 8 . Bale Pe eee 9, 72, 202 
Government indorsement or approval, misrepresenting as to. (See 
Advertising xetes Claiming fetes i Ws 40 Bae bees 2 936 eal 9) 72, 212 
Hawaiian perfume: good will, etc., in the United States_____..________- 41 
Heat resistance of product, misrepresenting as to. (See Advertising, etc.). 238 
History of: 
Business, misrepresenting as to. (See Advertising, etc.; Misrepre- 
senting business’status! (etc) oe se eae eens ee 93, 530: 
Product, misrepresenting as to. (See Advertising, etc.) __-________- Orie 
Hungerless, reducing diet: false representation of bread as accomplishing, 
as properly. included in Inhibitionstof orders 22> Baa eee 132: 
Identifying tags: supplying perforated or illegible, under Wool Products 
Labeling Act. (See Aiding, ete.; Concealing, etce.; Furnishing, etc.)____ 432 
Identity of maker, misrepresenting as to. (See Advertising, ete.; Mis- 
representing business ete.) o. ee EL We ee ee eR) einer eT 93. 


Illustrations. See Depictions. 
Imported product: misrepresenting domestic as being. (See Using mis- 


leading; etext te. 20.880 SARS. EE Bey OE Eee aes Al 
Imported product or parts: misrepresenting as domestic. (See Advertising, 
etc.; Neglecting, etc.; Using misleading, ete.)22iu 2222. 22 £22 ei 226 
Individual being association, misrepresenting as to. (See Advertising, ete. ; 
Assuming, etc.; Misrepresenting business, etc.).._._.__2__________- 1,9, 565. 
Indorsement, sponsorship or approval of product: 
Misrepresenting as to. (See Advertising, etc.; Claiming, aie) DORE 9 
70, 72, 1382, 212, 457, 623: 
“Tnstitute’”’: Whether meaning alleged in complaint sustained by evidence. 403 


Interstate commerce: whether respondents in._.__-._-_________________ 117 
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Page 
Japan, “Made in’’: ‘concealing marking of. (See Concealing, etc.) ___.__- 226 
Jobs, misrepresenting opportunities for. (See Advertising, ete.; Offering, 
COUN Ee ES CME ek py ah EE Cee Re OE Pie ear le 202 
Judicial notice: whether original sterility of tooth brush bristles main- 
tained, through subsequent Manufacture... 4. ----- ee ee 421 
Labels, concealing or obliterating legally required. (See Concealing, etc.):. 
ims viclationvolp Wool Products: Acts < 02.2 See ee ee 432 
Bek AC ies UDA gee me ae a Fae ies I i ee OOS 
Labels, detachable; aiding violation of Wool Products Labeling Act through 
pel prlyamers. Mnce AIGINGCLC:) 22-5 5 hoo en ee eee 565 
Labels, perforated or illegible: aiding violation of Wool Products Labeling 
_ Act through supplying. (See Aiding, etc.; Concealing, etc.; Furnishing, 
CE ee a a Ae Ae) Oe ee eee Ns 2 ok 432 
Labels, using misleading. See Misbranding, etc. 
(iiaboratories”; as commonly understood. __ see. ee cee 2 413 
Length of product, standardizing as to, as.part of “Open price” plan. 
See COMIN Ne TCs a ee ees ee Ne Ns eee oe ee 499 
Licenses, seeking concertedly to bring about revocation or suspension of 
legally required, of price cutting retailers. (See Combining, etc.; Main- 
(pebeatapaiges tN Oe) Oink) hee es Soe ae ee ee ee eee 379 
Location, misrepresenting as to. (See Advertising, etc.; Misrepresenting 
PUSTHOSR SC CUCS eis ae ets a ee Se re aie = ae 565 
Lottery schemes in merchandising, using. (See Using lottery, etc.)_-_____ 20, 29 
“Made in Japan’’, concealing marking of. (See Concealing, etc.)__-_____ 226 
Maintaining resale prices: 
Through— 
Concerted action— 
Boycott or threat of, directed at manufacturers, importers 
and wholesalers— 
To— 
Cut off supplies of retail price cutters_._.-_------ 379 
Grant uniformediscounis= =.= 4 ee Se oe 379 
Sell in fair trade act states under acceptable resale 
price maintenance. contracts..._._-------=---=--+ 379 
Sue retail cutters under fair trade contracts_-___-- 379 
Fixing— A 
REOT PCT EC RH IO once e a sonia ane hen se See 379 
IPTOCNICOTMOSALO == aa Sar fa So ee ee ee = 379 
EOC OTU PCS ALC Se ea in no a ed eee ee 379 
Wiholesalermesple 2) 9sy op aac rane me dyut <aete eens <= 379 
Lo— 
Bring about revocation or suspension of licenses of 
price-cuLbine Tetallers.— ..—- =~ eet pres aos 379 
Cut off supplies of price-cutting retailers_...._..__..._.._ 379 
Demand, on threat of boycott, refusal to supply further 
reported price-cutting retailers__—-_-_.---..=------ 379 
Penalize price-cutting retailers....-.-..-.-.+---------< 379 
Spy on and report price cutters to suppliers___---____- 379 
Maker of product, misrepresenting as to. (See Advertising, etc.; Mis- 
prandine. cvce+ Using misleading, ete.) -2-.----=-------------------- 70 
Manufacture of product, misrepresenting as to. (See Advertising, etc.).. 248 
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Page 
Manufacturer, dealer representing self falsely as. (See Advertising, etc.; 
Misrepresenting business status, ete.)_.-.-------------+------- 320, 357, 447 
Medicinal qualities of product, misrepresenting as to. (See Advertising, 
etc., Misbranding, etc.) 
Military forces, misrepresenting connection with. (See Advertising, etc.; 


Assuming, etc.; Misrepresenting business, ete.) _--._----------------- 357 
Misbranding or mislabeling: 
As to— 
Comparative merits "Om product=..— | ae ses saat are ree 158 
Comiposition*of-product#s<: 2222 sess =e. eee 184, 223, 256, 470 
Fiber content— 
SESS etd? esa EO eR enero ener ee 151 
WoolkProducts*Rabeling Acta Ses Sass ae = ae eee 87, 432 
Domestic product being imported ssa soe eee ee 432 
Throughde pictions ss. soe See a eee ee 432 
Indorsement or approval— = 
Redi@rossee=4 3 «24 es aes 52s Sa eee ee eee eee err 70 
INSEUTerOM predict foe ts ness eS Ce ee ee 223 
Qualities or properties of product— 
iAntiseptictor germicidals 22-32 2a a2 ee ee eee 158 
Puarability or permanence. eset awe Se ee a oe Sad aren eee 158 
Stenihityvns= = Seis ew PLE = A) = oN eth WE eae 421 
Water ormoisture*repellante 229s 552 las eee 158 
Source or origin of product— 
Whaler wet ienst, 20s. 0d eee eee be osu = 7 ee ee 70 
Place— 
Domestic product being imported______________--___- Al 
SPORE TSI NPE SEN Ee Rae yee See den te nL 432, 470 
Throtigh depictions# 2: 22> ee eee. ee 432 
Wool Products labeliner Act. = a) ss - ae ae 87, 482 
Standards conformance: 
RECHOLOSSS LEE RI DDG SARE EERE PERU Mea lr we 70 


Misleading product name or title, using. See Using, misleading, ete. 

Misleading trade or corporate name, assuming or using. See Assuming or 
using, etc. 

Misrepresenting business status, advantages or connections: 


As to— 

Bonded agents= sie setae s8- 2h. ee CU eee 212 
‘Bonded bsinesst22¢ eas ss ean eee se SE eee es 212 
Connections and arrangements with others___.___._.__.__._._----..- 565 

Government— 
Civil Service’ Commission®. eek eee ee 202 
Military= USS P28 2s Pe DSO etree Set ee RP eee 357 
National Poultry Improvement Plan__._.._......--_- 9 
Nation-wide buying Yee oe: et ae LO! EA a Be 447 


Prominent persons— 
Dionne: quintuplets: = saeeae sR eee 132 
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Misrepresenting business status, advantages or connections—Continued 
As to—Continued 


Correspondence school being— Page 
College ee seeeete ou cc... se adeno nite inieki 623 
Poundwien 2 Fab c oc eereceredeuces 2ese eign cy 623 
URIVOISIC ys oes Se es Folate sig ck 403, 623 

Dealer being— 

Mantiaciiret: 2 seeks eae ae bed J 320, 357, 447 

Poultry brecder so. 220s Seu. Dedstetien 10 JauinnbRee) 457 
Direct dealing ad vantages So ces i Ree 447 
Hransinytonditionss. 2Csuboru. lu colludinels bue alee prlsite 565 
Government connection— 

Civ) Service Commiission ai. 2222). . saw yotgent uculeods is 202 

Military-forces. eee, eaienmerena 6 blo, pier bs 357 

National Poultry Improvement Plan_________________ 9, 72, 457 
anteny ! Ded os nthe ctnne eee eee 93 
Identity— 

Prominendepublishers soos 420 foes s sb ee yl we 93 
Individualtbeing-association 24 22. Ul UY wen se Le eee 1,9 
Investigator being genealogical researcher_.__________________- 274 
‘Location*ot bis ess oo. 989) 0S SF BSS ee 2 565 
OEE RUN R EON SFVS, CS poe ieee Sa 274, 565 
Organization and operation— 

United States Record of Performance__.---_-_-_--.--= 9, 72, 457 
Pisntror equipment. "-.. 22522. 2. See ea ee eee 403 
Private business being— 

Institution for-higher learning==. 2. #2 SLU leslie eesti 623 

Professional association=222* Blea? SSUSesg SESS Ge ae 565 
Qualifications === 220554162 US Ieee _ ASU NO DTA eae € 248, 565 
Reputation, success or standing_--.-..-.-------1------ 447, 565, 623 
Servicesoperated = 32 2 os. 22. SSP Oa SIE 212 
Serna CXtenbe.o4_ S023 eee eee eee ee ee 238, 403, 623 
Stocks -produewor services: oar 22 II Cues_ _ Se Wee = sce 72, 457 
Pini business] fae Se ee Set SPARRO TS NOS TL. 2 Se 93, 212 

Misrepresenting directly or orally by self or representatives: 
As to — 

Business status, advantages or connections— 

Connections and arrangements with others__--.--.-------- 565 

Pinancial condition fli. lass 2Ss re sks ssecsen bot ae 565 

@eneeyaee 2 Ae PSST PaaS 10. AWG Otte ee Eo. 565 

POeaHOn- Of DIUSINESS sas Ss sse sss oscessso2SSse US ee 565 

Private business being professional association, etc__------- 565 

Reputation, successor standing. ..---.-----=ss2---2-425 565 
INgGuTetOrsprouUCciheee so ase ste a Se ee womens see 565 
ROTC CS ee eee ee eee Seen a eee ae eee ee 565 
Sample, offer or order conformanee- ----.-.--------------22-+ 565: 
Special offers, savings and discounts _------------------------ 565 


734584—49—-vol. 4383 
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Misrepresenting prices: 


As to — Page 
Foreed or'sacrifice sales. 225. 2 =2asled losdes soneteerEsss 447 
Retail being wholesale — 
Through— 
“Discounticardsigusse: Bile ae See 313 
Taxes added e22asen ine 2 aR. Mi oe Se ee sett. 212 
Usual being— 
Confidential or restricted =... _sshesed arenes -- Se 238 
Specialireducedit_ Ges.20) eee as aati: Saab aE. 93, 565 
Monopolizing sale and distribution of product. (See Combining or con-  _ 
spiring.) 
National Poultry Improvement Plan, misrepresenting operation under. 
(See Advertising, ete.; Misrepresenting business, etc.)-.__.-.._____- 9, 72, 457 
National Poultry Improvement Plan: 
Objective stateducee Se a oo ee eee ee ee eee 9, 72, 457 
Nation-wide buying, misrepresenting as to. (See Advertising, etc.; Mis- 
representing *etC) ee 22-8. Jose oS a oo = a a ee ee 447 
Nature of business, misrepresenting as to. -(See Advertising, etc.; Mis- 
representing business; ete!) <_s: esses tellast etic seed weet eee 274 
Nature of product, misrepresenting as to. (See Advertising, etc.) ______- 1, 


223, 283, 370 


Neglecting, unfairly or deceptively, to make material disclosure: 


As to— 
Composition of product— 
Rayon. {25 25 sb eer oe eel nee pene ee 432 
Wool Products LabelingwAtt=.ct ett <n? soe eet So - 87, 432 


New-appearing product being old or used 


Nonstandard or unusual character of product___...-_..._-.__- 565 
Safety ‘of producteye! se2GeU Gus ha 24s 5, cae 117, 177, 283, 329, 349 
Source or origin of product— 
Place— 
“Imported” product or parts being domestic__________ 226 
WoolsProductswLabelingvAct=s: 1255. SO LSeeniee peewee 87, 482 
New-appearing product, offering old and done over as, without disclosure. 
(Seek Neglecting etc!) nee ter Sees ee ae gn ee eae 320 
Nondisclosure of material facts. (See Neglecting, etc.) 
Nonstandard or unusual character of product, failing to disclose. (See 
Neglecting ete: eos ea ee eee ip eases eae 565 
Notice of scientific, well-known, or established fact by Commission. (See 
EUGICIA WNOLICE) We $a: hep Spee athe iret eee ee eee pains See 421 
Nutritive qualities of product, misrepresenting as to. (See Advertising, 
ete.) 5.222. Cy sh Bewe lee Sd ieee ete eo ep kee i eee ES a ae 132 
Offering deceptive inducements to purchase or deal. (See also Unfair 
methods, etc.): 
Through— 
Representing or offering, falsely or deceptively — 
“Discountucaiids testes S Sa ee ee ere ee 313 


Free product, price of which included in charge otherwise 
demanded 


JP SSeS Rooke Se aR Oe ce eee ee ee 238, 364, 491 
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* Offering deceptive inducements to purchase or deal—Continued 
Through—Continued 
Representing or offering, falsely or deceptively—Continued 


Job guarantee— Page 
Civil Beriteen. secass a3) ee thst Sates 2s Se 202 
Opportunities in product or service__.._...2_--...__-___. 202 
Questionnaires and form letters as lures._._______________ 274 
Sample, offer or order conformance_-__-_______________- 320, 565 
Special offers, savings and discounts.__._._____22____.___ 565 
Specialvor dimited\offerss 22% 6 ~ =) tap cy ted ye eee a 93 
Merms, andi.conditions! 322% — 2. be ee aks 212, 238, 274, 605 
Undertakingsin-generals sso 2 oe eee 93, 212, 605 
Offers, special, misrepresenting as to. (See Advertising, etc.; Offering ‘ 
Gecepliver elena ee a oa oi ts Dt ee eee 565 
Office facilities, extending use of, in aid of misrepresentations of others. 
(See: Alginate Dyes eee cps = cp ideroe sn eyo) - porte he ae dR tens 565 
Office of Defense Transportation, falsely implying approval of. (See Ad- 
WeElising peice: Claiming” etc.) es yee aS: ee a 212 
Old product, offering as new, without disclosure. (See Neglecting, etc.)_. 320 
“Open price” plan and system,using concertedly. (See Combining, etc.).._. 499 
Operation of business, misrepresenting as to. (See Advertising, etc.; Mis- 
Fepreseniims  PUSINESSeLGs)4 — ta. 3p 4. othe syste oe 5 sat eae 9, 72, 457 
Opmionsstippontinge sa rye Ys kee ake a i eg 93, 132, 256, 260 
LOE So DAS UY es Sa a ac ee 256, 263, 265 
Opportunities in product or service, misrepresenting as to. (See Advertis- 
mie Clee Olering. sete.) oa 22s SS =) eee eS ne ee eel = Sa ae he 202 
Orders: 
Scope and adequacy, as respects inclusion and exclusion. (See Cor- 
PECUIVE AOUIOI) = = 2° ye Ses see ee ae Se I Be ee Se 132 
Organization of business, misrepresenting as to. (See Advertising, etc.; 
WMisrépresenting business sete.) : oH f48 ab 12 eee cee oe see 9, 72, 457 
“Painting”’: 
Meaning to artists, photographers, and general public___-_-_----__- 565 
Penalties and penalty proceedings, as employed in “Open price” plan and 
eycveme (See Combining etc,)) 8) 2-22) fa, Seba S hace ee 499 
Penalties for price cutting, in price maintenance programs. -_--_-------- 379 


Personnel designations, misrepresenting Government connection through. 


UScee NAV Chiisiie SCLC.) = 9 ee ns Blew Ys Br Sn 8 ee ee 
Place of origin of product, misrepresenting as to. See Advertising, etc.; 
. Misbranding, etc.; Using misleading, etc. 
Plant or equipment, misrepresenting as to. (See Advertising, etc.; Mis- 
emepregenting business, ete.)_. = _-=-------=---- 4 nf5- sesepent see des 403 
Ply of product, standardizing as to, as part of “Open price” plan. (See | 
499 


ombining, ete. = - - segeta-steess ap sd riatt-e see eer 
Bositionss "Se SOs) Pestere4 4.2) - =a? s+ Feedasees So-lesee pee et 202 
Poultry breeder, dealer misrepresenting self as. (See Advertising etc.; 7 

Misrepresenting Iotisimecciebaulis) ease a See ee ee eee 457 
Practice, abandonment of unlawful: preceding complaint, and correction Off: ~.5 29) 
Preventive or protective qualities of product, misrepresenting as to. (See 

WAcivertising)—- 2 -= "2. ghey Bees Hautes sete all a7, 248% 3295 530 


Price cutters, refusal to sell to in price eeamecehnce Meee Me Sa ee SS 379 
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Price discrimination. See Discriminating in price. 


Price fixing. See Combining or conspiring. Page 
Prices, maintainmp' resale eoncertedly {= 6) 022 acl lS Lae sete ese eee 379 
Prices, misrepresenting as to. See Misrepresenting prices. 

Property of customer, withholding, to coerce purchase. (See Coercing, 

étc.; Enforcing dealings-ete) ae 198 SOI LOae, OT Pe Eee See 565 
Protective qualities of product, misrepresenting as to. (See Advertising, 

CtCH ES ne ee SUT OS SSD 3o ee ee 248 
Publisher, prominent, misrepresenting self as. (See Advertising, etc.; 

Misrepresenting business-status) 2-2-2 = 22 EU) POL UE I0 SO 93 
Qualifications, misrepresenting as to. (See Advertising, etc.; Misrepre- 

senting business; ete.) == =+=2><s<2s22555= S008 S8 A ee ee 248, 565 
Qualities or properties of product, misrepresenting as to. See Advertis- 

ing; Misbranding, etc. 

Quality of product, misrepresenting. (See Advertising, ete.).._--_------ 320 
Questionnaires, offering deceptive inducements through. (See Offering, 

SEES) PRA ER AE Ss ME A PEE IEE ERE AE PRES Fee EO ee a ee 274 
Rat-killing properties of product, misrepresenting as to. (See Advertis- 

HEY TS) Ree Ra eS ee EORTC NS 1 RE Ce ee ee ee 413 
“Record of performance’”’: 

Meaning -to*poultry industry and ‘tradel_ 2222 2922) 282s eet 9, 72, 457 
Misrepresenting cooperation with National Poultry Improvement 
Plan. (See Advertising, etc., Claiming, ete., Misrepresenting busi- 

Mess StAalUS) sso cee ened et Soe essen esea koe sees ees =e 9, 72, 457 
Red Cross, misuse of emblem. (See Advertising, ete.; Claiming, etc.; 

Misbranding, ete: ; Using misleading, etc.) 2. ~~ -. 22-222 S82 ie eee 70 
Red Cross organization, misrepresenting connection with, or indorsement 

or sponsorship of product. (See Advertising, ete.; Claiming indorsement, 

etc.; Misbranding, etc.; Using misleading) ___________-__-__ 2-22 L2L 70 
Reducing diet, ‘‘hungerless”’: false representation of certain bread as 

accomplishing as properly included in inhibitions of order____________ 132 
Reducing qualities of product, misrepresenting as to. (See Advertising, 

te) cc ee ie paclgeeiodaradsiion of. neh 132, 349 
Rejuvenating qualities of product, misrepresenting as to. (See Advertising, 

ete.; Using misleading,-ete: ie. So. Se EE A BR, AD et 530 
Relevant facts, misrepresenting as to. (See Advertising, etc.)_.________ 202 
Remedies: whether deceptive trade name remediable through qualifica- 

TONLE DG Se SU. Die ill Cte Ch. Oe Pes ele a Bi ae COO Si ReaRrneR TS Vie 370 
Renewing qualities of product, misrepresenting as to. (See Advertising, 

ete S55 Meee le, Ee Eee aL SSRIS BRIER ae 3438, 491, 612 
Reputation of business, misrepresenting as to. (See Advertising, Mis- 

representing business, -ete:){22. Se oe ee es 447, 623 
Resale price maintenance, bringing about and enforcing, concertedly. 

(See Combining, etc.; Maintaining resale prices)_._.____.____________ 379 
Respondents, dismissal of complaint as to. (See Dismissal, etc.)_______. 379 
Restoring qualities of product, misrepresenting as to. (See Advertising, 

€te.) . 2. EES Eek Se BES Se ee ee A eee 343 
Rodenticidal qualities of product, misrepresenting as to. (See Advertis- 

ing, ete!)_ 128 ROUSE Re SSR, AG seth ssi ee 413 


“R. O. P.”’ meaning to poultry industry and trade 


INDEX 1271 
DESIST DECISIONS AND ORDERS 


Sacrifice or forced sales, representing products falsely as offered at. (See Page 
iNisrepressn ting pwiens) eat osenee Bete oti gos ae} eG oe. 447 
Safety of product, misrepresenting as to. (See Advertising, etc.)________ 117, 
195, 349, 413 

Sample, offer or order conformance, misrepresenting as to. (See Adver- 


tising eters Offering; deceptive, ebes) -~ 25 ceeeuce dias sod sides See 320 
Savings, misrepresenting as to. . (See Misrepresenting prices)_._.____-_- 565 
Scientific or other relevant facts, misrepresenting as to. (See Advertising, 

ERE C os i ey, Seca gE ERE EOE Les eS: A Oe 1, 132, 202, 283, 343, 491, 539 
Secondhand product, offering as new, without disclosure. (See Neglect- 

Ener here: Sb: abeii sae ee SEI. ahha <a daub saa ans sees 320 


Securing agents or representatives falsely or misleadingly: 
Through misrepresenting— 


iDealortssintancel eer ssien ete pth! as. _ lies Aa eerie 238 
Harningserpresiisheos20)) at 0 eg lsensesccotdas ccasiiegs Ge 238 
ermsandceoncditionss2nee ese bs 5H. . Lore oO eee et Ci ne 238 

Services available or offered, misrepresenting as to. (See Advertising, 
[ech sence Sa: SP ee OL ts Ae ee 2 Oe EOS 2 Oe MTRP E01 212 

Shape of product, standardizing as to, as part of ‘‘Open price” plan. (See 
Combining: cba) na5tetee an n= -pibeselet waar een bees ac 499 

“Shetland”: 

Meaning to purchasing public as applied to wool and yarn____..____ 470 

Size of product, standardizing as to, as part of ‘‘Open price” plan. (Sve 
Combininggietes soi 44 sss Es oot 3g ae seseeeeeeseseanhe 499 

Size or extent of business, misrepresenting as to. (See Advertising, etc.; 
Misrepresenting busitiess,-etc.)-a-2= 2-23-35 gree her ait ey 238, 403 


Source or origin of product, misrepresenting as to. (See Advertising, etc.; 
Misbranding, etc.; Using misleading, etc.)__ 41, 70, 87, 93, 226, 320, 432, 470 
Special or limited offers, misrepresenting as to. (See Advertising, etc.) -- 93 
Spying on competitors or customers, concertedly. (See Combining, etc.)- 379 
Standardizing products as to content, weight, thickness, strength, size, 
shape, ply, length, etc. as part of “‘Open price” plan, ete. (See Com- 


Dining CLC.) 22-1 gape ters eee ee a eee A ote ee eee eee 499 
Standards conformance, misrepresenting as to. (See Advertising, etc.; 

Misbranding, etes;\ Using. misleading, ete): 3422 - S8e.o2 se 222 See 70 
Standing use or success of product, misrepresenting as to. (See Advertis- 

ThG(2e, (1G) [pes Oe Sas ene ie ate ise ae eres SLi 70 
Sterility of product, misrepresenting as to. (See Advertising, etc.; Mis- 

bravidinemete) es suc et Sa I a Ss See 421 
““Sterilized (ae ublicumderstandingvof2)Jslesges2 oi (ese Pee ses Ve le 421 
Stock, misrepresenting as to nature, quality or history of. (See Adver- 

tising setce7,) Misrepresenting business;<ete.)..--- -se2igssaeL Vokes 9, 72 
Strength of product, standardizing as to, as part of ‘Open price” plan. 

(S2e,Combinisiepieteja. 10. s9gnluerbe. 2U0ils ce Leese 499 
Success or use of product, misrepresenting as to. (See Advertising, etc.) - 70, 


132, 283, 530, 623 
Suits against price cutters, seeking, concertedly, to bring about, under 


state fair trade acts. (See Maintaining resale prices) .-.------------- 379 
Symbols, misrepresenting Government connection through simulating. 
OS CCHN GUY CLAS ITL ELCs) ee ns 202 


Symptoms, misrepresenting as to. (See Advertising, etc.) --.----------- 283 
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Tags, supplying perforated or illegible, ete., under Wool Products Labeling Page 


Act. (See Aiding, ete.; Concealing, etc.; Furnishing, ete.) _--___------ 432 
Tailored, misrepresenting product falsely as. (See Advertising, ete.)..... 320 
Taxes, misrepresenting prices through failure to disclose inclusion of. 

(Bee: Misrépresentino prices) fee IGo i AO RRs ee eee ee P3104 
Terms and conditions, misrepresenting. (See Advertising, ete.; Offering 

deceptive; ete: Sectiring 3éte!) 2-2 Ie Mesos SS eS a 212, 238 
Testimony?! 7¢See also). Hvidenice) se ieee 2 ee ee ee 238 
Testimony, negative: as not warranting definite finding. _-_-_-----_---- 238 
Tests by experts, misrepresenting as to. (See Advertising, etc.) _--___ EINO PRD: 
Therapeutic qualities of product or device, misrepresenting as to. (See 

Advertising, et¢:)= gS See ine 16 33 1, 80, 117, 182, 177, 288, 329, 457, 491 
Thickness of product, seppes as to, as part of ‘‘Open price”’ plan. 

(See Combining,-ete.),2====-s22se=22se2seneeeeee= Stee Toes __ 499 
Time in business, ralatenreneting as to. (See Advertising, ete.; Mis- 

representing business, ete:)~-====s-222sss225s50UL 22002 228 TL 93, 212 


Trade, corporate or fired names, using misleading. See Assuming, etc. | 

Trade name, deceptive: whether remediable through qualification. (See 
Corrective action)? 22a 221)" _ 1G FIO 68.0) BS RE EAN 8, IOUDOT 93, 370 

Trade or product names, using misleading. _ See Using misleading, etc. 

Tying contracts. See Dealing on exclusive, etc. 

Ultra vires act: whether conferring of degrees by corporation sustained by 
evidence ag fifisd _ solic Gogh. 20 SIhG G8 00 28 SUITS NARS TERA 403 

Undertakings, misrepresenting as to. (See Advertising, Offering, ete.)___ 93, 212 

Unfair methods of competition and unfair or deceptive acts and practices 
condemned in this volume. See— 


Advertising falsely or misleadingly. 

Aiding, assisting or abetting unfair or unlawful act or practice. 

Assuming or using misleading trade or corporate name. 

Claiming or using indorsements or testimonials falsely or misleadingly. 

Coercing and intimidating. 

Combining or conspiring. 

Concealing or obliterating legally required marking. 

Dealing on exclusive and tying basis. 

Delaying or withholding corrections, adjustments or returns, im- 
properly. 

Discriminating in price. 

Enforcing dealings or payments wrongfully. 

Furnishing means and instrumentalities of misrepresentation and de- 
ception. 

Maintaining resale prices. 

Misbranding or mislabeling. 

Misrepresenting business status, advantages or connections. 

Misrepresenting directly or orally by self or representatives. 

Misrepresenting prices. 

Neglecting, unfairly or deceptively, to make material disclosure. 

Offering deceptive inducements to purchase or deal. 

Securing agents or representatives falsely or misleadingly. 

Using lottery schemes in merchandising, 

Using misleading product name or title. 


I 
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Page 

- Unique nature of product, misrepresenting as to. (See Advertising, etc.) 132, 530 

United States emblems and symbols, misrepresenting government con- 
nection through use of. (See Advertising, etc.; Assuming, etc.; Mis- 


mepresenting: HmsMess ciauus sob) 280") wy Menie, O oese. woe. 202 
United States Government, misrepresenting connection with. (See Ad- 

vertising, etc.; Misrepresenting business, ete.)________________ 9, 72, 202, 457 
“United States Record of Performance”? breeder or hatchery: under- 

Bianco: by oubary, maGustry = 9, 72, 457 


United States Record of Performance, falsely claiming operations in 
accordance with. (See Advertising, etc.; Misrepresenting business, 


EGS cc = 2 Sea ee a EI Nes AE 9, 72, 457 
“University’’: meaning, generally SS See et ee EY i Ee Cee 403 
University, misrepresenting correspondence school as. (See Advertising, 

ete.;-Misrepresentingybusiness, etc:)... 9. 202 8 SS ee 403, 623 
Use or standing of product, misrepresenting asto. (See Advertising, etc.) -. 70 
Using lottery scheme in merchandising: 

[(Clob plansyesesie! tases BVO TA TERS nc bs 20, 29 
Using misleading product name or title: 
As to— 
Composition of- product: 2-2. . 22. ee cS 184, 223, 256, 370, 470 
Fiber- eontent— ‘Silk -Skin?? 2se2ss225 221019 TO BULLI BUA Si 
Domestic product being imported____________-____--_____-_-- 432 
Indorsements or approval of product— 
RedsGrOsseen os bes kha e oe ek LS OL 70 
Nature sof product 25s 223, 370 
CO Wield?’ 2 sees nro eee ee DELL AMoee RSs. Sea. 640 
Qualities or properties of product— 
Cosmetic, toilet or beautifying. _...--.-+-=_12.-2.----+--- 530 
Source or origin of product— 
Maker=- 2+ =22ssss22s=susneccesq22sis TU oe esit____. 70, 93 
Place— 
Domestic product being imported.---.-_-_----------- 41 
Foreign in ‘generale’ Sie Go S870 2 BUD IY 226, 432, 470 
Imported product or parts being domestic____-_------ 226 
Standards conformance: 
Ried: Crossa ete re ST 70 
Water or moisture repellent qualities, misrepresenting as to. (See 

PRC ET UISIN DV CLC em Smee =m oo SEUG 0 POOLE 10 Pte) TS Set SoM. 158 
Weight of product, standardizing, as to, as part of “Open price’ plan. 

(Sco Coimbpiiin Seen Cte: eres err eS PROS 8 ai 499 
“Weld and welding’: meaning and processes- ------------------------- 640 
Withholding customer property to coerce purchase. (See Coercing, etc.; 

Ruitoncin cea UNedROlG a === 2p oe een se nena eee 565 


Wool Products Labeling Act: 
Dismissal without prejudice of charge where unlawful practice 


COLLCC LCC meme eet ee fe te ee ae ee ae --- 
Wool Products Labeling Act: misbranding under. (See Misbranding, 


Ste. sNegidetingyietesjwess 4 sored ad -buleiseied Ss wele ee eee eek 87, 4382 


29 
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Words and phrases: 


See also, in general, Assuming, etc.; Using Misleading, etc.; topical 
classifications under Unfair methods, etc.; the index generally and 


commodities index at p. 1245. Page 
Cashmerdseceeies onto ee eee SS ST SS 470 
Institutese sic 2A SAG BO EMG ee. Eh Ree 403 
Laboratories: = 2s< 22-2 = -4 2/2 .22NUeeS 2S eee ae SE 413 
“National Poultry Improvement Plan’”__-_-.--------------- 9, 72, 457 
“Pamting’ J28. - caaeek wee et ee et SO er 565 
“Record of “performance”. ore’ “R. OP io. es See Aes 9, 72, 457 
Shétiand ys. 2 SoSige een NN... BAR P A eal = SO SOS 470 
AS terized? ate. Ss ee ee ee eee 421 
Ulta vires a@tesnen ede = 4 sees cscs sent SS ee ee 403 
United States Record of Performance_-_--_---------+--.--+- 9, 72, 457 
Universityscs=22=s s22ses seseesedee: LOST i eee 403 
Weld. 2b Riva a7 2293S) _ OF SRO RO OL JOU Og 0 RBA 640 
STIPULATIONS | 
Advertising falsely or misleadingly: 
As to— 
Agents earning or profit... 73. = ge Sg 791 (7588) 
Business status, advantages or connections— 
Connections and arrangements with others___-_____-_---- 796 (7596) 
Dealer being— 
JABSOCISHION. ae es ee es ees ee 792 (7586) 
Breeding Warm -- te 22) oh eS 796 (7596) 
Pxporbter. / 2 242 CM PRs - fet eee Sa petite cen ee ey 745 — 
Hatchery. S05) VS ae eee ele Mea DS: - 725 (4171) 
Laboratory 22528 22k SU ee Se Se ee a ee a ae 769 (7547) 
Mariufacturer 22.22 eee ee 720 (4164), 
721, 723 (4169), 726 (4172), 744, 745, 749, 779 
Hxelusiveniatureie. beset: stot ene See tbe FE ol 761 (7531) 
Individual or private business being ‘‘Institute’”’___._______ 755 (7522) 
Location— 
Foreign ioc. usactues. oa ee re ieee, eee 794 (7589) 
Qualifications. oo 6 a ae ee ee 787 (7577) 
Doctors 664 secre si ee 3 9 2B ert het anette 766 (7548) 
Size and extent of business or plant_____-_- 720 (4164), 797 (7597) 
Stele epee 22 Rep pees bap pS = el ee eee tee hn she rig 777 (7561) 
ee atest Styles) = 2.62 2 os ee Se ie ee 756 (7524) 
Dim erin busin esshess = — 5. Ser eeacae es Mae ores 720 (4164), 796 (7594) 
CapneitVectenrn eR een tapi: gos gee aot Sen eee eter See 757 
Certification— 
American. Poultry. Association. _o. _« — 4s dette F ote aw 773 
Comparative merits. _ —__ 719 (4020), 729, 788, 751 (7515), 757, 769 (7548), 


785 (7574), 796 (7594), 797 (7599), 804 (7615, 7616), 805 (7618) 


1 Page references to stipulations of the Radio and Periodical Division are indicated by italicized page 
references. Such stipulations are also distinguished by figure ‘‘0’”’ preceding the serial number of the 
stipulation, e. g., ‘‘01534,”’ etc. References to stipulations on p. 745 et seq. indicate stipulations effected 
by the Division of Stipulations. See footnote. 
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Advertising falsely or misleadingly—Continued 
As to—Continued Page 
Composition of product_._. 723 (4168, 4169), 732, 737, 738, 743 (03330), 
748, 750, 751 (7515), 753 (7517), 758 (7528), 775 (7556), 778 
(7562, 7568), 784, 796 (7595), 800 (7605), 801 (7608), 806 (7621) 


GRE 20S =. ees aie! Sao Seo baadhonsasb 751 (7515) 
PGRIG BIRR two Se Baba soles Ses HE 757 
BS AGD OI See ee a le i Spas. 757 
Sen OTigimer ae Ce SS a aa 798 (7600) 
BOMgOe EPEe) Tet (SAeT Sey. (oRsys pay Pat ous 772 (7552) 
Vitamin... e¢2n ote 347) Gee es eaters gee gs 719 (8745) 
RS Onehiicrie ee 2 Nebiglavrge pn nite ee 772 (7552) 
Doctors! and.clinicsuspessesly ewe Hope Sy tersegs yea ie he 769 (7547) 
Domestic product being imported_______________________ 794 (7589) 
Free goods or services___________ 722, 757, 763, 778 (7563), 781 (7569) 
GOvVerniients2& 0b 4 aye Mee penis aera) 801 
OA ee ae oA BO ns a 751 (7515) 
@onfidentialtestsiens 2. ep hetES 756 (7525) 
National Poultry Improvement Plan______________.-___-- 773 
United States, Department of Agriculture__.__________ 801 (7607) 
Government certification— 
National Poultry Improvement Plan________.______-_-_-- 773 
Government supervision— 
SORE Oi BRC ae pei al eg Dek es ae oie ae SER TE 773, 796 (7596) | 
Government use— 
U: S#Maritime Commissiongs= 2222 Sos. fae. 758 (7527) 
Guarantees. JOGes 20h) eee EL (SRST) BOE Ree 717, 781 (7569) 
hitexpervice tien 1G 2 she. ib EAT BOR fi Tay) SOA 8 eee 757 
Hiandtcoloncdeedia- a. Sg Seek As Se. = 787 (7577) 
ESOL AGt ROCCE ae Aenean - 2. Ealeeiooeg! 55 R. 774 
Indorsements or approval of product— 
American Animal Hospital Association__-___.....--------- 750 
American Veterinary Medical Association____._._...------- 750 
Authorities— 
Goverment | pene 2). Gu Lee Se. 770 
IMeh ca lOSS eR eDLIEES) OSS. eS GAT) s8t2o2 0 LN 770 
Disimterested»autnorss S355. yi) Pe ee ee. - 741 (03328) 
Motors wy set OS) HOR Ais) oO CT ie eee nL 764 (7538) 
nis pechions wile tees seer els Gee. BEE EE. 803 (7612) 
Law conformance— 
Heakwiurond sanitation......-~...22-..+...-2UIeusie 764 (7538) 
Manufacture or preparation of product— 
Aibnmdeine nhac tec ewan act SEE 18 SY ove. 800 (7606) 
MOinetom) Soe Tet 603.985. JESSE BAY eRe ose asic csek 783 
B@ustom~ tailored soo5).1Pe. ff 52. 84k JP ei los. 756 (7524) 
M@ristoMme=tyDe. 22S Se a Eade 795 (7592) 
Mineraviede ane: COS SES S292 a sn oso s = VEO SL 751 (7518) 
SOB rbe Hime — 2 SN) Gg rer rrr errr ES = 787 
EGold-plated)2s2..ececene tee Rl eet 20 BION = 757 
CONGUE al Orie eee ee = Sa a 787 (7577) 


COPA GReHTOLOIGELCGs — oe eit irre .-. 723 (4169) 
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Advertising falsely or misleadingly—Continued 
As to—Continued _ Page 


Nature of product___-------- 749, 753 (7518), 755 (7522), 758 (7528), 
766 (7542), 785 (7574), 789 (7580), 796 (7595), 800 (7605) 

CPearlge. (A007) DOS aRey CGN bay (euG ts aO bs se 772 (7551) 
Old, secondhand or used product being new. 764 (7538), 772 (7552), 779 
Old style or samples being new-_------- .------+---------- 756 (7524) 
Packaging 22s. Jiu let ace yes 6 so saws RS _ 781 (7569) 
PPICES so, om atelier s Sars adele as ere meer ae 749, 


757, 764 (7539), 778 (7563), 787 (7577), 796 (7594), 803 (7612) 
Qualities, properties or results of product— 


Antiseptic or germicidal___..----------- 741 (03327), 781 (7568) 
Auxiliary, improviog and supplementary — ~~ -------------- 786, 
764 (7539), 791 (7583) 

Contraceptive 165250. ec EE I AE 769 (7547) 
Cosmetic, toilet, and beautifying_--.--.-------.--------- 733 
(03319), 748, 763, 770, 793 (7588) 

Deodorant. 222-482 5J25 2 aS aieat leasbilas 732, 781 (7568) 
Durability or permanencels22s22U_widvol. eeuasc 719 
(4020), 764 (7588), 766 (7541), 768 (7545) 

Eeonomizing or saving. = =-__ - =o Nene: snare) 768 
(7546), 769 (7548), 791 (7583), 799 (7604) , 806 (7621) 

Embalming= = 2 22 2 2 le See erears aan 776 (7557) 
HiTre=KeSiIstants eee ee ern eee eee 755 (7523), 797 (7599) 
Functional effectiveness, operation and scope in general______ 762 


(7535), 768 (7546), 769 (7548), 776 (7557), 786, 787 (7576), 791 
(7584), 792 (7585), 793 (7587), 794 (7590), 797 (7599), 800 (7605), 
802 (7611), 803 (7614), 804 (7615), 805 (7617). 


Immunity to.disease=-22---3---- ==: =s: 5) hein hinges 774 
Insecticidal.2<s:<->- 22222 Stee se 2a) Lehi Ne aeptereie 762 

(7535), 791 (7584), 792 (7585), 793 (7587), 795 (7591), 805 (7617) 
Medicinal, therapeutic, remedial and healthful.__________- 719 


(3745), 729, 783 (03318), 734, 737, 738, 739 (03324), 740, 742, 748 
(03331), 745, 746 (7507, 7508), 747, 748, 750, 753 (7517), 758 
(7528), 761 (7533), 763, 764, (7538, 7539), 766 (7543), 767, 770, 
775 (7555, 7556), 776 (7558), 777 (7560), 780 (7565), 781 (7568), 
783, 784, 785 (7572, 7574), 790 (7582), 793 (7588), 799 (7604), 
804 (7616), 805 (7618), 806 (7620), 807 (7623, 7624). 


Nonslading st wat eoe een weer ea we wee eee 762 (7534) 
Non-staining{c. 24.52: 225i s2e isk Ree ieee eee 736 
Nutritivessss< JS. -ys2e2. 7 cette Be 804 (7616), 806 (7621) 
Odorless "= +2 = .222tudewur to niece ed See ie 768 (7546) 
Preventive: or protectives.<222-2.<.522.Semreebeebe 2522. 729, 


737, 738, 789 (03325), 747, 765, 767, 769 (7548), 770, 780 (7565), 
781 (7568), 784, 786, 790 (7582), 793 (7588), 795 (7591), 806 


(7621). 
Productivity sss." 787, 738, 789 (03325), 792 (7586), 806 (7621) 
Reqduicin os 3-8 a ete ee 785 (7528), 804 (7616), 807 (7624) 
Renewing: or restoring 22. buss. son es abeeaes 764 (7539), 


765, 766 (7543), 790 (7582) 


_- 
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Advertising falsely or misleadingly—Continued 
As to—Continued 


Qualities, properties or results of products—Continued Page 
Rodenticidalec = UUM Pik AOS Ne “TSR Er 794 (7590), 802 (7611) 
Supplemental food 2252 24ee eo eo ee Se Ie 738 
Warmistipnowl==—2Set= Aer asoss~Seece Sey OR, ee 771 
Pensile-strength=<=-2>5s-2scos seo sescccc rs 795 (7593), 797 (7598) 
Waterproofs ----=- == =2 = 756 (7525), 768 (7545) 
Water-repellent == = ss s2ss2cccrcscccreccccie2 te 780 (7566) 

Quality- of product=<=========-22-2-2222n eS Os 14 719 (4020), 

748 (03330), 749, 778 (7568), 798 (7601) 

Reproductions. 2. [AS FOGG) VIMO A Biba cS OSA 717, 723 (4168) 

ELety HOF pPLOdieC ies a eID IR AO ATOM RON RHI DLT 734, 

740, 748 (03331), 748, 758 (7528), 786, 797 (7599), 802 (7611) 
Scientific or relevant facts_.._.._....-.--_- 761 (7531), 764 (7539), 


766 (7543, 770, 774, 781 (7568), 790 (7582), 806 (7621) 
Source or origin of product— 


Woclorms-preserinmon--- 2 oe eee 729, 776 (7558) 
Place— 
Foreign an general s==== "7002 Pears MO ai 717, 746, 754 
(7521), 778 (7563), 781 (7569), 794 (7589), 799 (7602) 
4 ETRE (6 G0 C672) ie eS pe 773, 803 (7612) ~ 
SRS (3) PER a eets SA Ee ete Oe km Secs, Laces a 796 (7596) 
Special, introductory or limited offers__...-_.-.-._------- 112 (7552), 
781 (7569), 796 (7594) 
ORAC TOL DT OG Chee tere ee: eee Se ee eee Se 756 (7524), 
Success, use or standing of product___--------------- 729, 797 (7597) 
BD OPTOLS ORICIINICS = = oe ee eet Ce ee ee Meet 2 769 (7547) 
Government — 
U. S. Maritime Commission = 225222. -2f2--=- 758 (7527): 
estes ee ee eee 764 (7539), 766 (7548), 790 (7582) 
Confidential covernmentsc--— > on ee eh eee 756 (7525) 
GOVELMINCR Maan See cae en ere nner Sasa eee a 773. 
Undertakings umspenern2=- + ss=2-.c2>5 >see Sw a ee 787 (7577) 
MkOptiontospuy- Pack epidibs sae oso SL 796 (7594) 
Unique-nature of product) si2"* £U Ye eee ee 751 (7515), 786 


Aiding and abetting unlawful practice: 


PHrough seluinetoubery devices= ss.) = ot wae LER e ee 788 
Assuming or using misleading trade or corporate name: 
As to— 
Dealer being— 
INSSOCIAUL OTE eee rere eee See Se ee Se 792 
COT Ftp anyhoo es SS aD eer rea 780 (7567) 
Hatchery a2" sone eee ee eee 725 (4171), 780 (7567) 
WADOLALOn Varo ane eee ee koe 769 (7547), 791 (7583) 
Visi Ubae UULer san sr oe Se es oso SOS 720 (4164), 721 
Individual being— 
(Institutes 22 assoc cncs cesses ssc2 2s 3ser2 755 (7522) 
Location— 
Horeigm Oligin- == ==s25sssss2522¢ 222222252 T ee. 794 (7589) 
INGTRUS Gi ORG Ge. aa oe 803 (7614): 
Source or origin of product— 
Tinea ae J on es eet 781 (7569): 
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Claiming or using indorsements or testimonials falsely or misleadingly: 


As to or from— Page 
American Animal Hospital Association_-_-._-.---------------- 750 
American Veterinary Medical Association___--_.--------------- 750 
Authorities— ; 

Government... 2253545 oe SR ee ee 770 

IMedi¢aht: 73.2 Sunde Beek io ee ees oe 770 
Dignaterested altthOrsae. = ae oe ee 741 (03328) 
ID OCUOIS - Peet oe ees a ae ee 764 (7538) 
Hoctors and -clini¢s#a. =vs. Jeena Ree oe ee 769 (7547) 
Govermmentyawardsq-254 928 ee socket be ee ee 751 (7515). 
Government National Poultry Improvement Plan_______------ 773 
United States Department of Agriculture________--_------ 801 (7607) 

Concealing or obliterating legally required marking: 

As to— 

Soureesomoriginsofprocduch.s<3-ee 2 eee ee eae 790 (7581) 
Disparagiog or misrepresenting competitors or their products: 

Products— 

AS Sale iy a ee es a ea a 781 (7568) 
Hxactine payment on unordered goods_—=2= 2.2 44.- 4254 4-4e= 2 Sas 722 


Furnishing means and instrumentalities of misrepresentation and decep- 
tion: 


Through— 
Representing purchaser as publisher_..__._._______.____- 760 (7530) 
Through supplying— 
Lottery assortments, devices and punchboards________ 788, 789 (7579) 
Misbranding or mislabeling: 
As to— 
Compositionyo£ producti. 222222 222 22 ee 751 (7514), 801 (7608) 
SS Golditass oie 2 2 elt tee i A ee Sas cape 751 (7515) 
Health and sanitation law conformance_____________-_ 764 (7538) 
Manufacture or preparation— 
SOustom so. _28 seers Satta. epee tae ieee 2 ee 783 
Natureioh product. 258. 4849 — yoiay. rae seame ee ea 766 (7542) 
“Pearls” yat~s ees wen. spe. tere ee 5 eee ere 772 (7551) 
Old, used or second-hand being new: ----:.....-----.----- 764 (7538) 
Qualities, properties or results of produet— 
Medicinal, therapeutic, remedial or healthful__.._______- 763, 783 
Source or origin of product— 5 
MOE! Ocean eee Ok ev Sl ee 754 (7521) 
IMakenseoet 2 {oi 5 oh oe Ok eo ee 779 
Misrepresenting business status, advantages or connections: 
As to— 
Connections and arrangements with others___-_-.---_-_-- 796 (7596) 
Dealer being— 
A SSOCIALION Ss 5s oe Se er an ee 792 (7586) 
Breeding farm... 287 ee Seg app oe wenre ed 796 (7596) 
Bxporter 2c be J ERS eR 2 ee eee 745 
Batis. 2p Beptetedk US ah aes Se ete Se 780 (7567) 


Hatchery 222325 00 fae ea 725 (4171), 780 (7567) 


INDEX 1 279) 
STIPULATIONS 


Misrepresenting business status, advantages or connections—Continued 
~ As to—Continued 


Dealer being—Continued Page 
Ibe Doran yo te ae Sen cae Meee See wa 769 (7547), 791 (7583) 
DRAM ERCLOEET See come eo he ee Ee eee 720 (4164), 
721, 723 (4169), 726 (4172), 744, 745, 749, 779 
HXGluisiVaunabures este on = en oe tt ee ee ee 761 (7531) 
Location— 
ERO er See eae ee ee Bia rae ee ee 794 (7589): 
Private business being— 
pS an ee SONY es a OEE Scare ROE St a 755 (7522) 
Qe NEC G10 Te ee eet en ee ne ae ee Ee oe oe 787 (7577) 
OU ges an Aes ne NS OR eg I RH he 766 (75438): 
Size and extent of business and plant__________ 720 (4164), 797 (7597) 
a ee ee re ee ey ee 777 (7561) 
BRSSERS LES eS EA ee a gn A A ge 756 (7524). 
NTO SIP OUGINCSSE = oe eee ye ee ee 720 (4164), 796 (7594): 
Misrepresenting directly or orally by self or representatives: 
As to— 
[REST oe Oe ee eee See eee 723 (4169): 
Misrepresenting prices: 
As to— 
Additional charges not mentioned___-_--_____-_ 787 (7577), 803 (7612) 
SIEGES OU FS ca een ee Ue See gan eg es Sms © Br oe err aes epee ERR 757 
Comparison with competitive product___..__-_._-__---------- 749: 
Rag perated fieitious As Usual pe ps 778 (7563) 
MMi aeL NM ChEASCS ea ee ee ee ae ee ee a en ee 796 (7594): 
Usual.as special or reduced___-------------- 723 (4169), 764 (7539) 
Neglecting, unfairly or deceptively, to make material disclosure: 
As to— 
Composition of product — 
Mera COMLCU a= = = 5 ieee ee ee eae 777 (7599) 
A Puy ONGC ONULCIUG Sons a a ee ge ne a 720 


(4165), 723 (4169), 725 (4170), 752, 754 (7519, 7520), 760 (7529), 
761 (7532), 762 (7536), 772 (7552), 778 (7562), 798 (7600), 803 
(7613), 805 (7619), 807 (7622). 


Bapiration date tor Producte ssp on ea 802 (7609): 
Manufacture or preparation— 

NpTadcemient Of PonOW uel ee 800 (7606) 
WATT V7 OL DEOGUC(S—- 8 om Si see on eee ee 781 (7569): 
New appearing product being old, used, reconditioned or re- 

bUds = soss8 Ss ase2 ee ~ 720 (4165), 726 (4173), 779, 799 (7603) 
Daferyuorpned Cheese ate 9 2 oe ees 73S 


(03318), 734, 739 (03324), 743 (03331), 746 (7507), 747, 748, 753 (7517), 
758 (7528), 767, 770, 775 (7556). 


Source or origin of product — 
GNC Io en oe ee a Ea rae 772 (7551), 799 (7602): 


RU EATS EU ee eee ee eae Pa a 790 (7581) 
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STIPULATIONS 


Offering deceptive inducements to purchase: 


As to— Page 
Through misrepresenting or offering falsely or misleadingly — 
Free goods or service__----- 722, 757, 763, 778 (7563), 781 (7569) 
Guaranteeso see Se 2 Mier Bee See 717, 781 (7569) 
Ole SOENICC 2 = ae ee en en ee 757 
“Option: sorouy. back: planes a= 25 2— as 796 (7594) 
Terms and conditions— : 
hnisumintcee: Sa. Soi ee ees 798 (7601 
AR OTS perce Sr ye eee a Se eee 780 (567) 
Qnersting bogus: independent... es ey ee 803 (7612) 


Securing agents or representatives falsely or misleadingly: 
Through misrepresenting— 

Harnings toreprotitsl ene, 79 RerAe nie oo eS 791 (7583) 
Shipping coods without tordersas shy ees geen ee See eee Soe te 
Unfair methods of competition, ete., condemned in this volume. See— 

Advertising falsely or misleadingly. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Concealing or obliterating legally required marking. 
Disparaging or misrepresenting competitors or their products. 
Exacting payment on unordered goods. 
Furnishing means and instrumentalities of misrepresentation and 
deception. 
Misbranding or mislabeling. 
Misrepresenting business status, advantages or connections. 
Misrepresenting directly or orally by self or representatives. 
Misrepresenting prices. 
Neglecting, unfairly or deceptively, to make material disclosure. 
Offering deceptive inducements to purchase or deal. 
Operating bogus independent. 
Securing agents or representatives falsely or misleadingly. 
Shipping goods without order. 
Using misleading product name or title. 
Using or selling lottery schemes or devices in merchandising. 
Using or selling lottery schemes or devices in merchandising____-________ 785 
(7573), 788, 789 (7579) 
Using misleading product name or title: 


As to— 
Business status, advantages or connections— 
Qualifications— 
Doctor-2- fe ee SO Ane 766 (7548) 
Composition of product_____----__ 723 (4168, 4169), 751 (7515), 778, 
796 (7595), 800 (7605), 801 (7608) 
Cibinen VL2s5 brea ake? Ree ol) OG es ye Looe 79s (7600) 
MRR ORS: «25 oh acy SWE GI Pa EA NOR eee 720 (4165) 
SS a Re at oe ss en En a 772 (7552) 
Condition of product 2222-22 22222 skeccs ce = = 772 (7552) 


Domestic product being imported_-_-______._.__-___2_____ 794 (7589) 


INDEX 1281 


STIPULATIONS 


Using misleading product name or title—Continued 
As to—Continued 


Manufacture or preparation of product___----------------- 751 (7513) 
se OE ia eee eee BA men ye ain oy Pe ee re ee Sor 783 
Se Gus TOE GHRY De (erect: Soe SU a ene 795 (7592) 
Se GOlME OMG see eee a en ae oe we ee a 787 (7577) 
“Hand iembroigerea: 2 22 0. eee = Se ne 723 (4169) 
Nature of produet___-_------- 723 (4168), 749, 753 (7518), 766 (7542), 
789.(7580), 794 (7590), 796 (7595), 800 (7605), 803 (7614) 
SOR carl syn eee Sen nt SD oo a od ees ek ee 712) (7551) 
Old, used, or second-hand product being new- - --- 772 (7552), 800 (7606) 
Qualities, properties, or results of product— 
Punehonaltemectiveness1 2. 4. ee ee ee 776 (7557) 
Medicinal, therapeutic, remedial, or healthful__-_-__- 763, 764, 783 
Renewineronrestorme-—=-—= 22. ==--=2-2-25 764 (7539), 766 (7543) 
‘Source or origin of product— 
Place— 
Roreiznvanmrpenenter eo. eo ee ee eee eee (AW fe 


778 (7563), 794 (7589), 799 (7602) 
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fies MT or aa reins ws ip oye ets eat ‘i 
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